Property Outline 1

PROPERTY

REMEMBER!

•Read and know the instructions before the exam!

•Read the questions and figure out what they focus on! 

•Actually answer the questions!
•Statutes can trump any of these common law rules!

•Make no assumptions!

ACQUISITION OF PROPERTY
CAPTURE
WILD ANIMALS
General Rule: whoever is first to take kill, capture, or mortally wound owns 

Exception: where custom dictates differently—certain types of animals (whales, bees)

Escape Rule: un-owned once escape

Exceptions: 

•animus revertendi—animal would probably come back on its own

•if put on notice that escaped—non-native animal, branding, etc.

Landowner Rule: owner of land has exclusive right to kill/capture on his land
MINERALS/GASSES 

General Rule: must be captured to own, and landowner rule in place

Capture Rule: once released, no longer captured, unless within a retainer (cage)

Minority: retainer rule doesn’t apply
Rock Principle: things attached to the ground go with the land

Ad Coelum Rule: property includes everything up to the heavens, down to the depths
FIND

GENERAL
General Rule: original owner has the highest claim, unless abandoned or SOL runs

Possession Rule: to possess, need both physical possession and mental state
Finder Rule: property goes to finder until original owner claims

Exceptions:

•Trespass(landowner

•Found while performing a contract on someone else’s land(landowner

•Found in really private place, usu. somewhere within private homes(landowner

•Employee(employer (some jurisdictions

•Found under soil, unless in treasure trove (some)(landowner

•Found in public place (modern trend abolishes distinctions)

•Lost—involuntarily lost(finder

•Mislaid—left with intention to repossess(landowner

•Abandoned—intentionally abandoned by owner(finder

BAILMENTS
Definition: rightful possession by non-owner
General Rule: bailee has duty to care for property and deliver goods

Standard of Care: extraordinary where bailee benefits, ordinary where mutual, slight where bailor benefits

Modern trend: normal negligence standard
CREATION

Accessions Rule: can acquire property by creating or improving it

•when added labor(to owner unless significant increase in value, grossly unjust not to

•when added labor and materials(to owner of principal material

Exception: always to original owner if bad faith
Co-mingling Rule: if fungible goods confused, each owner gets their proportionate amount

Remedy: conversion is strict liability, so original owner can always collect damages for original
ADVERSE POSSESSION

General Rule: occupation must satisfy all requirements throughout the SOL period to win

Requirements (ENCROACH):

•Exclusive—not occupied by more than one set of wrongful occupiers or owner

•Open & Notorious—reasonably apparent to true owner, unless boundary mistake

•Claim of Right—jurisdiction variation between good faith and bad faith or nothing

•Actual—actual use, affirmative and productive fashion, reasonable under circumstances

•Continuous

•reasonably constant throughout SOL period (otherwise SOL starts over)

•depends on how land would generally be used (seasonal)

•tacking—SOL doesn’t restart iff voluntarily give over land for another’s wrongful occupation(privity of estate

•abandonment for any time starts the clock over

•Hostile—not there by permission

Tolling Rule: SOL period doesn’t run if owner is: minor, legally insane, jailed

Mistaken Improver Rule: not adverse possession but maybe equitable relief if good faith

Personal Property Rule: same requirements for adverse possession, but SOL doesn’t run while owner looking with due diligence
PURCHASE

General Rule: actual owner determined by tracing grant back

Quit claim deed: risk of uncertainty of ownership on buyer, buys whatever the seller owns

Warranty deed: risk of uncertainty on owner, liable for damages if not the actual owner
REMEDIES

Trover: action for value of property that D converted, usually sold to someone else

Replevin: action for re-possession of goods

Ejectment: action for re-possession of land

Damages: remedy at law in place of replevin or ejectment
ESTATES

ESTATE TYPES

FEE SIMPLE
Fee Simple Absolute: control of all possible infinite timelines—“to X (and his heirs)”

Fee Simple Defeasible: set of fee simples with “time bombs”

•Determinable: where estate automatically ends at some event
•language—“so long as”—where seems to be one thought
•Subject to Condition Subsequent: where estate may be divested by grantor’s election upon happening of an event

•language—“but if”
•where ambiguous, presumption of SCS over D
•Subject to Executory Interest: where future interest goes to someone else
LIFE ESTATE 
Definition: interest in land for the duration of the life of someone—“to X for his life”

TENANCY
Definition: interest for a specific duration of time
FUTURE INTERESTS

REVERSION
Definition: interest retained when transferring a lesser interest

Corresponding estates: fee simple, life estate, tenancy
POSSIBILITY OF REVERTER
Definition: interest automatically reverts to the grantor when FSD ends

Corresponding estate: fee simple determinable
RIGHT OF ENTRY
Definition: right of interest holder to turn into present interest when FSSCS ends
Corresponding estate: fee simple subject to condition subsequent

Transfer: can pass by will or intestacies, but not gift or sale (some juris.—no transfer)

EXECUTORY INTEREST
Definition: future interest created in someone else that isn’t a remainder

Shifting EI: interest that takes property from prior present interest—“but if”

Springing EI: interest that begins in the future—“five years from now”
REMAINDER
Definition: future interest created in someone else that meets all the requirements

Requirements:

•possible to take possession immediately after prior interest expires

•can’t divest any interest—after natural life—diff. between unless and until 

•can’t follow possessory fee simple

Vested remainder: where ascertainable beneficiary AND no condition precedent

Subject to Divestment: estate could be divests by cond. subs. or limit of estate
Indefeasible: certain to acquire permanently
Subject to Executory Interest: condition on the remainder
Subject to Open: at least one ascertainable, but unsure how many more
Contingent remainder: any remainder that isn’t vested
WASTE

Definition: where possessor injures future int. holder by causing permanent injury or disrepair
General Rule: when a future interest holder exists, present interest holder must act reasonably, as determined by nature of land and value of future interest 

Exception: explicit language in the land grant can override or supplement law of waste

Remedies: 
•damages(possible, but hard to show with certainty

•injunction(if damages are inadequate and future interest is strong

•forfeiture(bad faith and substantial damage
RULE AGAINST PERPETUITIES

General Rule: no interest is good unless it must vest no later than 21 years after some life in being at the creation of the interest

Applies to: executory interest, contingent remainder
CO-TENANCIES

GENERAL

Use & Possession Rights: every co-owner has absolute, unconditional right to use and possess

Financial Right: each co-owner’s financial right is proportionate to their financial stake in prop.

Financial Duty: have to pay stake share of taxes and mortgage interest

Repairs and Improvements: no duty to repair or improve, but costs may be offset in accounting
JOINT TENANCY

Definition: co-ownership that meets all of the requirements

Requirements:

•in a state that allows JT

•manifest an intention—explicitly say “JT with right of survivorship AND not TIC”

•all four unities are true and same for all co-owners:

•time—all acquire property in same instant of time

•title—created in a single legal instrument

•owner can’t convey to self and another, have to use a strawperson

•interest—equal shares and same type of estate, piece of the timeline

•possession—all have right to possession of the whole
Consequences upon death: 

•use rights end, financial stake evenly distributed

•when only one left, becomes Blackstonian owner—right of survivorship

•can’t devise interest by will

Severance: destroys right of survivorship, make tenancy in common

•when agreement between any of tenants, any of the four unities severed, conveyance of the interest, mortgage (depending), lease (depending)
TENANCY IN COMMON

Definition: co-ownership with no right of survivorship that isn’t a JT

General Rule: presumption of tenancy in common, over joint tenancy
Consequences upon death: 

•use rights continue

•rights pass by will or intestacies
PROBLEMS

Accountability: accountable for profit share from behavior that permanently reduces land value
Partition: when irreconcilable differences, can ask court to end by dividing property

Accounting: equitable proceeding to set off added value or repair costs for any of tenants

Ouster: when one co-owner effectively blocks other’s use and possession rights—have to pay reasonable rent
LANDLORD-TENANT LAW

TYPES OF TENANCIES

TERM FOR YEARS

Definition: lease for any length of time with set start/end dates (or happening of event)

Determinable: can be made subject to condition subsequent
PERIODIC TENANCY
Definition: lease for fixed period that continues until notice given

Termination: must give notice one term or 6 months before lease ends, not with death
TENANCY AT WILL
Definition: lease that can be ended by the landlord or tenant at any time

Failure of instrument rule: at will if failure of instrument to create periodic or for years

•payment of rent converts to periodic tenancy
TRANSFER OF TENANCIES

ASSIGNMENT
Privity of Estate: between landlord and new tenant—present interest totally transferred

Privity of Contract: between landlord and original—no contract with new tenant

Rent Rule: rent travels with both property or contract—action under either
SUBLEASE
Privity of Estate: between landlord and original—original tenant retains a reversion

Privity of Contract: between landlord and original, and original and new—separate K

Covenant Enforcements: all covenants except rent travel with contract law
LANDLORD RESPONSIBILITY

Covenant of Quiet Enjoyment: landlord promises that tenant has right to use and enjoyment

Actual Eviction: breached if landlord evicts or 3rd party with paramount title evicts

Constructive Eviction: breached if substantial interference with use and enjoyment:

•fault of landlord by act or failure to act

•substantial interference—objective stand.: purpose, foreseeability, duration, etc.

•tenant gives notice and landlord fails to remedy

•tenant actually leaves
Implied Warranty of Habitability: requirements for residential leases, in absence of express

•safe and sanitary—against public policy to waive this aspect

•no substantial housing code violations

•no substantial defects

•continuous—must maintain this minimal standard throughout lease

Damages

•percentage diminution—promised rent multiplied by % of use lost by breach, or

•difference between promised and fair rental value
Duty to Deliver Possession

Right to Possess: landlord promise to actually own the property, if someone else does:

•before entry, may terminate the lease

•after entry, remedy only if evicted

Actual Possession:
Majority: duty of landlord to oust holdover tenant
Minority: new tenant must sue old tenant for actual possession
NON-PAYMENT OF RENT

Landlord Remedies: 
•seizure of chattel—self-help mostly abolished

•security deposit

•eviction and suit for damages
Abandonment: offer to landlord to terminate lease

Surrender and Release: transfer of possession to landlord and written release from lease

Mitigation Rule: must attempt to mitigate before suing for damages

ANTI-DISCRIMINATION LAWS

§1982 Rule: no discrimination on the basis of race or ethnicity in sale or rental of property 

Fair Housing Act of 1968: 

Protected: race, sex, religion, familial status, national origin or handicapped

General Rule: no discrimination in sale or rental of dwelling, in terms, in advertisement, or representation

Exceptions: single family house or owner-occupied small multi-units (subject to limits), religious organizations, private clubs, elderly homes (still subject to §1982)

Case process: 

•P must show prima facie case: member of protected class, applied and was qualified, denied opportunity to rent or inspect, and opportunity available for others

•D must show legitimate reason not motivated at all by discrimination

•P must show false pretext

Remedy: injunction, damages, and/or punitive damages
PROTECTING OWNERSHIP

TRESPASS
Definition: intentional (voluntary) physical invasion of possession of land

Remedy: almost always injunction for future, damages for past harm
NUISANCE

Definition: non-trespass invasion of the use and enjoyment of land

Requirements for liability:
•not a trespass

•must cause significant harm, by reasonable person standard

•conduct is a proximate cause of harm

•invasion is either intentional and unreasonable, or otherwise actionable

•invasion if something actually crossed the boundary

•intentional if gravity of harm outweighs utility of conduct

•gravity factors: extent of harm, character of harm, social value of use and enjoyment, suitability of use to locality, burden on harmed to avoid

•utility factors: social value of conduct, suitability of conduct to locality, impracticability of preventing or avoiding invasion

•unreasonable if causes serious harm and D can afford to pay those harmed

Exceptions: 

•anticipatory invasion—if would be almost certain that boundary crossing would occur

•half-way houses/funeral homes—fear of harm, only a few jurisdictions
Remedies: available to present possessors of use rights

•damages, past or permanent future—if can show

•injunction—where damages inadequate

PRIVATE LAND USE CONTROLS

EASEMENTS

GENERAL

Definition: interest in affirmative use of land possessed by another

Requirements:
•can’t be revoked at will

•in writing because of SOF (otherwise a license)

•affirmatively lets you do something that would otherwise be a tort

•may have negative exception for things essential to agriculture

Servient tenement: property that has easement asserted over it—always survives transfer

Dominant tenement: property that asserts the easement over the servient tenement

Termination: transfer of dominant, release by dominant, abandonment, adverse poss.
APPURTENANT

Definition: benefits owner in use of another tract of land
General Rule: easement attached to dominant tenement, survives transfer of property

Ambiguity Rule: where ambiguous, courts favor appurtenant over in gross
IN GROSS

Definition: give right to use servient land
General Rule: easement attached to a person or institution that doesn’t transfer with land

Transfer: generally can’t transfer at all—limited at best
EASEMENT BY IMPLICATION

General Rule: easement that arises as a matter of law when requirements met

Requirements: 

•separation of title—servient and dominant were part of larger tract

•use has been so long and apparent that it is intended to be permanent

•reasonably necessary for the beneficial enjoyment of land

Exception: only lasts as long as necessity continues
EASEMENT BY PRESCRIPTION

General Rule: must meet adverse possession requirements throughout SOL

Requirements: 
•uninterrupted by owner
•open and notorious use

•under claim of right—varies good faith/bad faith

•continuous—reasonable based on easement

•hostile—no permission

LICENSES

General Rule: interest in use of land in which owner of land can change mind at any point

Exception: revocability limited in some cases of heavy reliance with knowledge of owner
REAL/RUNNING COVENANTS
Definition: covenant that runs with the land and binds a non-party 
General Rule: enforceable when:

•intent to bind successors in interest in land

•minority—must include words “and his assigns” to show intent

•privity of estate (burden)

•horizontal—between the original contracting parties 

•vertical—relationship between original party and successors

•transaction must be made as part of a transaction involving the land in question

•must touch and concern the land (physically)

•must be in writing (SOF)

•some—purchaser must have notice of covenant (burden)

Remedy: money damages















