Checklist – Property w/ D. Seipp – Spring 2008 – Matthew C. Berntsen

1. Adverse Possession
a. Elements:
i. Actual (Hudak) - Must physically take possession of the land. 
ii. Exclusive (Bell) – Must (claim ability to) exclude the public and the rightful owner.
iii. Uninterrupted / Continuous (Howard v. Kunto) Sufficient if that is how most people would treat the land.
iv. Open & Notorious (at least constructive notice)
v. Hostile (Chaplin v. Sanders) – No permission
b. Remaindermen – May not be able to AP against remaindermen. 
c. Tacking (Howard v. Kunto) Clock starts when the first adverse possessor enters land assuming privity between possessors.

d. Disability – Can sue to reclaim until 10 yr. after disabilities at start of adverse possession 
i. A minor

ii. Unsound mind

iii. Imprisoned

e. Government Land - cannot adversely possess but 
i. Government estopped from claiming right if improved with government awareness.
2. Estates
a. Possessory Estates
i. Fee Simple – Unrestricted ownership. Presumed form of estate.

ii. Fee Tail – Inherited by blood. Largely unused/unenforceable. Has a reversion and/or remainder.

iii. Life Estate – Possession for life. Necessarily has a remainder/reversion – Usually alienable (sellable)

1. Waste – A has a duty maintain the property. If A fails to do so, the person with remainder/reversion can sue for damages.

a. Affirmative waste – brought about by action of life tenant

b. Permissive waste – brought about by inaction/inattention of life tenant.

c. Defenses to waste claim:
i. Abandonment by life tenant

ii. Laches 

iii. Estoppel

iv. Estate pur autre vie – “To A for B’s life”
v. Defeasible Estates
1. Fee Simple Determinable – A’s interest ends automatically – “To A so long as ...”
2. FS Subject to Condition Subsequent (presumed) – A’s interest ends when O sues – “To , but if no longer . . .”
3. FE Subject to Executory Limitation – Same but remainder in third party
a. Springing interest – analogous to FS Determinable
b. Shifting Interest – analogous to FS Subject to CS (presumed)
vi. Restraints on Alienation
1. Disabling – Don’t have power to sell – Likely unenforceable.
2. Forfeiture – If you try to sell, you forfeit it.
3. Promissory – You promise not to sell – Likely unenforceable.
vii. Condominium, Cooperative and Leasehold Property
1. Leasehold – See Section 3 – Landlord/Tenant Law
2. Condo – You own your unit only. Anything outside of your cubic footage is common
3. Cooperative – You own stock in a corporation proportional to your cubic footage.

b. Future Interests
i. Reversion – O’s interest until someone else has a vested remainder

ii. Remainder – Upon condition subsequent (e.g. A’s death) property transfers to third party B.
1. Contingent Remainder – No one who gets the remainder yet. e.g. “To A and her first child” where A has not yet had kids. That first child, when born, would have a vested remainder.
2. Vested Remainder – There exist remaindermen.
a. Vested Remainder Absolute – Remaindermen are clearly established. (e.g. To A for life then to A’s first child” when A has a kid)
b. Vested Remainder subject to Divestment – (e.g. “To A for life then to A’s first child, unless if B outlives A then to B” when A has a child.). This is A’s kid’s interest.
c. Vested Remainder subject to Open – Class of remaindermen not completely established. (e.g. “To A for life then to A’s children” if A has kids as A could have more kids)
3. LIMITATION: At CL, Contingent Remainder destroyed if not vested at time of expiration of proceeding freehold estate. (e.g. “To A for life, then to B if he graduates law school.” If A dies before B graduates, B’s remainder is destroyed and the property reverts to O)
iii. Executory Interests and Trusts
1. Springing Executory Interest – Divests grantor – likely by setting up third party as trustee 
2. Shifting Executory Interest – Divests third party, cutting short their interest.
3. Trusts Legal interest split between trustee, T, and beneficiary, B. T has fee simple, and B has an equitable life estate in the trust assets. If T sells, B still has an interest in the trust.
iv. Rule Against Perpetuities - “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”
	Vested (not subject to rule against perpetuities)

All present possessory estates

All reversions

All possibilities of reverter

All rights of entry

Vested remainders except (
	Not Vested
Contingent remainders
Executory interests

Vested subject to open

Class gifts & partial divestment

Options to purchase 

(not condo or coop in some jurisdictions)


v. Exceptions
1. Reversions – O is considered to have retained a (small) vested interest.
2. Charity after Charity exception, so if “To School for 500 years, then to Red Cross” is valid.
vi. Circumventions
1. Wait and See states will actually wait and see if, say, A’s widow was alive at O’s death, which would not invalidate that clause.
2. Reformation – reform to match brother’s intent 
3. Use a saving clause, pegging it to say, 21 years after the death of the longest-living presently-living descendent of John D. Rockefeller.
4. Right of reverter
5. USRAP – Uniform Statutory Rule Against Perpetuities, that is like wait and see with a 90-year cap. 
6. Trusts - Many states have abolished the RAP, at least for trusts, allowing adopters to opt out.
c. Concurrent Interests
i. Tenancy in Common
1. Presumed form of joint tenancy.
2. Multiple Owners with separate and undivided shares (e.g. a commune).
ii. Joint Tenancy
1. Tenants have interest in same share with right of survivorship.

a. Four Unities: (Seipp HATES these)
i. Time - acquired/vested at same time
ii. Title - acquired by same instrument or same adverse possession
iii. Interest - Identical interests measured by duration/proportion
iv. Possession - each has a right of possession to the whole

2. Can be broken by transferring to oneself. May require a strawman.

iii. Tenancy by the Entirety
1. A joint tenancy for married couples; severable only by divorce.
3. Landlord-Tenant Law (Term of Years Estates)
a. Leases

i. Term of Years – Last for a pre-determined term of years/months.
ii. Periodic Tenancy – e.g. month to month. Either party can (usually) terminate by advance notification of one party to the other.
iii. Tenancy at Will - terminates at either party’s death, or when either party decides.

b. Lease Note: Rent Accelleration Clauses are usually valid.
c. Holdovers – Tenant stays past end of lease.
i. Landlord accepts rent check -> Depending on jurisdiction, becomes either:
1. Periodic tenant
2. Same-term holdover lease – May have higher (e.g. double) rent.
ii. Landlord does not accept rent check -> Becomes trespasser (adverse possessor)
1. Incoming tenant can treat as trespasser and evict
2. Self-Help can be used if both (Berg):
a. Right to re-entry
b. Re-entry is peaceable. This can mean either:
i. Completely non-violently

ii. Permission of tenant (Berg)

d. Abandonment and Surrender

i. Abandonment – Tenants unilaterally ceasing occupancy and ceasing payment. (offer)
ii. Surrender – Tenant and landlord agree to cancel the lease. (acceptance)

1. Landlord acting inconsistently w/ lease can constitute surrender
2. Landlord must mitigate damages if residential. If alternate tenant found, may:
a. Terminate original lease, or
b. Rent on behalf of original tenant
e. Constructive Eviction, Habitability, and Implied Warranty of Inhabitability
i. Tenant has right to quiet enjoyment – IMPLIED WARRANTY OF HABITABILITY.
1. Constructively evicted if landlords’ action or inaction makes property effectively unusable.

2. WAIVING right to quiet enjoyment makes the instrument NOT A LEASE
f. Fair Housing (Act)
i. Federal Fair Housing Act (376-78) 42 USCA 3601-19
§ 3603

· Exception for religious organizations, some private clubs

· Exception for all but (c), single family home where owner owns less than 4 such homes

· Exception for all but (c) for dwelling where owner occupies a unit and less than five units.

§ 3604

CONDITIONS = race, color, handicap, religion, sex, familial status (doesn’t apply to old folks) or national origin

 Illegal to:

(a) refuse to rent or sell based on CONDITIONS except handicap

(b) discriminate in the terms based on CONDITIONS

(c) Post preference in an add based on CONDITIONS

. . . 
(f)(3) must allow handicapped people fair access and to make reasonable modifications at their expense. 
ii. 42 USCA 1982 – Civil Rights Act (Part Of) - Interpreted a barring all racial discrimination in housing. 
iii. Note: competing Constitutional interest in allowing people to chose close associations (e.g. roommates) which may allow selectivity based on gender (but not race).
iv. Retaliatory eviction – Presumed that if, within a certain timeframe (often 3-6mo) after exercising rights under fair housing act a tenant is evicted, presumed that landlord did it in retaliation. 
g. Assignments and Subleases
Sublease



      Assignment

i. Assignment - original tenant gives up their entire interest

1. There is privity of estate between the landlord and the new tenant. The landlord hasn’t actually contracted with the new tenant, so L has privity of K w/ T0, who has privity of K with T1, forming privity of estate between L and T1.
ii. Sublease – T0 retains some interest (e.g. repossesses property briefly)
1. L cannot sue T1 unless L is a 3rd party beneficiary etc.
2. Landlord has a (waivable) duty to accept a reasonable new tenant.
4. Private Land Use Controls

a. Servitudes

i. Creating Easements - Statute of Frauds: can only be created by express written grant
1. Exceptions to this are:
a. Prescription – Adverse possession for easements (Warsaw)
b. Estoppel – Dominant owner relies on servient owner’s license to dominant’s detriment (e.g. paying to improve road; Holbrook)
c. Implied from prior existing use – Both properties had same owner, and there is 
i. (constructively) apparent 
ii. use existing at time of division
iii. necessary for use of dominant estate
d. Implied from necessity – When common owner divides up land and a parcel does not have access to the road. Determined at time of division, and landlocked portion must be sold before other parcel(s). Burden of proof on party claiming easement.
2. Dominant tenement v. servient tenement
3. Conservation and Other Novel Easements (extensions of negative easements)
a. Conservation easement
b. Uniform Environmental Covenants Act 
c. Façade preservation easement
d. Primary resident easement – May not be enforceable in CL.
ii. Equitable Servitudes / Real Covenants
1. Equitable servitude means P is asking for injunction. Must show:
a. intent to bind successors

b. covenant must touch and concern the land

c. Notice

d. Vertical Privity (on burdened side)

2. Real Covenant means P is asking for damages. Must show:
a. intent to bind successors
b. covenant must touch and concern the land
c. Privity 
i. Horizontal – Obtained by passing the land through a straw-man and returning it with a burden. Land has to come from a common owner (the straw). Horizontal privity only an issue on the burdened side (modern), but used to require it on both sides..
ii. Vertical – Relationship between original promisor and subsequent owners. 
d. Notice
iii. Creation of Covenants – implied reciprocal negative easement
1. Real covenants bound by St. of Frauds; must be created by a writing.
2. Equitable servitude arises “magically” when common owner sells other lots with restrictions and assumption that remaining properties would retain same restriction.  
iv. Termination of Servitudes
1. Implied reciprocal negative easement still in effect if:
a. Remains of substantial value to the benefited parties, and
b. Change if situation has not thwarted the purpose of original covenant
2. Methods of Termination:
a. Release in writing
b. Expiration
c. Merger of burdened and unburdened property
d. Estoppel (burdened property has relied on assurances that easement doesn’t exist)
e. Abandonment (more than non-use)
f. Condemnation (takings)
g. Prescription (adverse possession, preventing use of easement for time)

b. Nuisance

i. Private
1. Per se – in all circumstances
2. In fact – because of the particular circumstances in the case.
3. Intentional – Unreasonable (e.g. noise or oil fumes, etc.) uses one of two tests:
a. Threshold test – if something reaches a certain level it is a nuisance
b. Balancing test – Rest 2d.§ 826 (1) – Does the harm to P outweigh the utility of the conduct to D and the public?
4. Unintentional – negligent/reckless/extremely hazardous (e.g. oil spill)
ii. Public  (e.g. polluting a public water supply)
iii. CL property rights included right to support
1. Lateral - Adjacent lands provide natural support to plot
2. Subjacent - Support provided underneath land
	
	Defendant Stops:
	Defendant Continues:

	Property Rules
	Entitlement to P, injunction (Morgan; Estancias)
	Entitlement to D – No liability (Amphitheatres)

	Liability Rules
	Reverse Damages & Injunction (Spur)
	Permanent Damages – Court Determines the price


iv. Property Rules v. Liability Rules
Generally, use property rules if a small number of parties (low transaction costs) and liability rules if many parties (high transaction costs).
v. Defenses
1. Coming to the Nuisance
2. Especially sensitive Ps not entitled to nuisance (e.g. drive-in theatre)
3. Some states allow nuisance (e.g. pollution) easement by prescription
4. If you’ve paid permanent damages, the new buyer is on notice and so cannot collect.

5. Public Land Use Controls

a. Zoning

i. Zoning Process:  
1. State constitutional police power is exercised by state legislature by zoning enabling acts
2. Standard State Zoning Enabling Act in 1922 is model in most states
a. Height, number, size, use, open space, density of population, etc
3. Local legis. creates zoning committee to come up with plan to be approved by legis.
4. Board of appeals might grant variance or special exception.
ii. Variances
1. Undue hardship exists -  no effective use that can be made w/o variance.

2. Negative Criteria – no bad policy reasons

iii. Special Exceptions - Discretionary devise of board (often abused)
1. general welfare test:  exception granted if doesn’t interfere with welfare
2. Alternative tests try to list factors 
iv. Spot Zoning and Re-zoning
1. Spot zoning is considered presumptively invalid in some states if
a. Small parcel of land is singled out for special treatment
b. It is not in public interest but only for benefit of owner
c. Action is not in accord with the comprehensive plan
v. Contract and Conditional zoning
1. conditional rezoning is when owner agrees unilaterally to use land in specified manner
a. not as illegal as bribes but might be suspect
b. “we’ll let you build condo if you set aside 50% of units for low income”
2. contract rezoning - “if you comply, THEN we’ll rezone.” – ILLEGAL

vi. Exclusionary Zoning
1. Exclusion (intentional or effective) of a particular group (e.g. poor) is likely illegal under state Constitution
a. Zoning based on state police power
b. Zoning is to benefit the general health and welfare of the citizens
c. As based on state powers, must benefit state’s citizens, not just town residents.

b. Eminent Domain
	Key: Italics are hard and fast rules

	Regulation valid w/o Compensation
	Unconstitutional taking w/o compensation

	1. Character of Governmental Action

Baseline problem: What is standard use?

	Prevent public harm (Just, Miller)
	Confer public benefit

	Noxious, injurious uses (Hadacheck)


Traditional nuisance and property law (Lucas)
	Permanent Physical Occupation (Loretto, Preseault)

	Average reciprocity of advantage (PA Coal)
	Singled out to bear a special burden

	2. Extent of Diminution in Value

Denominator Problem: “Conceptual Severance”

	Part of the whole
	“too far” - All of a part (Mahon)

	Some reasonable beneficial use
	Leaves no economically viable use (Lucas)

	
	Interferes with distinct investment-backed expectations. (Penn Central)


i. Public use can be:
1. use by public
2. use by government
3. benefit to public (e.g. Kelo where taking for office park constitutes public use)
ii. Regulatory Takings
1. Zoning may significantly reduce the value of you land (Hadacheck; 87.5% reduction)
2. Average reciprocity of advantage (PA Central) – If your property is limited about equally to your neighbor’s, advantaging both of you, it is probably constitutional.
3. Must be an essential nexus between what is taken and what is protected (Nollan)
4. Once nexus is established, must show that there is rough proportionality between the impact of the proposed development and the nature and scope of government’s condition. (Dolan)
5. Where no economically viable use, there is a taking unless it is noxious or injurious. (Lucas). If it is against traditional nuisance and property law (and the evolution thereof), you weren’t really allowed to do that thing anyway.
6. Temporary moratorium on construction is reasonable within limits. (Tahoe). In the instant case, moratorium was much shorter than the average time between purchase of and construction on a lot, so government didn’t have to pay as if renting the land.
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