FINDERS LAW
A. Classification of Property (Classify, figure out if prior possessor is likely to show up before SOL runs, then apply Statute (if present) or CL)
1. LOST:  owner ACCIDENTALLY and INADVERTENTLY parted with possession and doesn’t know where to find it.  Consider WHERE it is FOUND to help determine whether owner accidentally and involuntarily parted with it (ie. watch on floor)

a. General Rule:  Finder is entitled to possession except against the true owner

1) Trespassers:  in most jurisdictions, if the finder is a trespasser, the court will not allow him to secure possessory right over lost property – it goes to the locus owner

2) Highly Private Place: Locus owner may win in this case

3) Contract: if the K  specifies that lost property goes to the employer/master

2. MISLAID:  owner knew they parted with the possession (intentionally placed it there) but then forgot about it.

a. General Rule: Locus Owner wins

1) This rule gives the PP the best chance of getting property back, but creates disincentive for finder to turn it in

3. ABANDONED:  owner intended to get rid of it and doesn’t intend to get it back

a. General Rule: same as for lost property (finder wins) BUT remember that true owner loses in this situation

B. What it means to Find Property (mental state AND physical act)

1. must take possession of the property

2. must have intent to possess

3. finder has obligation to locate prior possessor

a. some states: turn it in to police

b. others: make reasonable effort to locate PP

4. (Finder is like Quasi-Bailee)

a. Title is good against all the world except the true owner, even to the point of suing for the return of the property if wrongfully taken from him

b. Duty of Due Care:  possessor must keep goods with due care, considering that he is gratuitous bailee and considering nature of goods.  May be L for N (see below)

What is finder L for if PP shows up???
BAILMENTS

A. Definition:   A bailment is the relationship created by the transfer of possession of an item of personally property by one called a bailor to another called a bailee for the accomplishment of a certain purpose; voluntary entrusting of your property to someone else

B. Rules

1. The bailee has to return the property when the bailor returns for it

2. Rights and Duties may differ depending on the nature of the bailment, but modern trend: bailee is L for N

a. Mutual Benefit: if bailor and bailee are benefiting, bailee L for ordinary N

1) ie. watch my computer and I’ll go get us some coffee

b. Bailor Benefit:  if bailor is benefiting, bailee is L for gross N

1) ie. watch my computer, I’m going to get some coffee

c. Bailee Benefit:  if bailee is benefiting, bailee is L for slight 

1) Ie. I’ll watch your computer if you go get me some coffee

C. Creating a Bailment:  bailee must assume actual physical control and the intent to possess

1. if person accepting object is unaware of value of object, cannot be held L for value unless value is apparent

2. if person accepting object is mistaken about contents, cannot be held L because lacking intent (ie. for gloves in coat pocket but not for diamond earrings in coat pocket)

a. if you tell them, they will refuse it or require more money and give more care

D. Damage to the property while the bailee has it

1. Bailee has legitimate possessory right: stands in position of PP ( Bailee can sue damager

2. Bailor by principle can sue damager

a. Damager is going to say “I already paid” 

1) If bailee has already received recovery, law is likely to say bailment is voluntary

a) Bailor may then go sue bailee.

E. Bailments and Finders

1. Law of finders cannot say that a finder is a bailee – considers finder a quasi-bailee/gratuitous bailee, thus is liable only for gross N.  otherwise, the finder must use ordinary care.

2. Responsibilities of Finder: 

a. Reasonable effort to return item to owner or PP

b. Maintain the item in the original condition

1) take ordinary care according to the nature of the item

a) ie. if it’s a cheap ring with a hidden microchip inside, intent is to possess ring not carrying case - L for value of ring but not more than that

ACCESSIONS

A. Definition: addition of value to property by the expenditure of labor or the addition of new materials.  If the addition can be detached, this will be ordered and each party will be put in status quo ante.  If the addition cannot be detached from the principal, the issue is one of ownership.  

1. If the TP acted in GF: 

a. General Rule:  TP cannot recover

1) Where TP adds value to O’s property, the O retains title and the TP cannot sue for compensation for the value of labor or materials added

a) O may sue for conversion: value of original materials plus any consequential damages

b) OR O may sue for return of the property

c) O is limited to cause of action in damages when

i. The property that is improved is land

· Its difficult to separate, TP is innocent, so force O to sell to TP

ii. the item has been completely changed by the value added to the property by expenditure of labor or new materials

iii. the increase in value is so great that it would be unfair to allow O to reclaim the property

d) Sommerville v. Jacobs:  pay for the land you converted or they can buy the house: minority rule

i. Majority of jurisdictions today: improve at your own risk

2. If TP was willful TP:

a. General Rule: cannot gain any rights of ownership in property he has enhanced.  O is entitled to property in improved state regardless of degree of augmentation in value made by TP

ADVERSE POSSESSION

A. Definition: title may be acquired by AP:  results from the operation of the statute of limitations for TP to real property provided that certain requirements are met (ENCROACH).  If owner does not, within the statutory period, take legal action to eject a possessor who claims adversely to the owner, the owner is thereafter banned from bringing suit for ejectment.  Title to property then vests in possessor.  Legal Actions for recovery of land within the SOL include ejectment and quiet title.  

1. SOL:  begins to run when O should have/does become aware that claimant’s possession

2. Open and Notorious:  must be sufficiently apparent to put the owner on notice that a TP is occurring.

3. Actual:  designed to give notice to O of TP and notice of the extent of that AP’s claim (ie. when it starts).  Involves doing something with the land that the law recognizes.   Legal standard: claimant has acted toward the land as would an actual owner with respect to the geophysical nature of the land

4. Continuous:  claimant must be using land throughout the statutory period (but only the degree of occupancy and use that the average owner would make of the property)

a. Incidental and normal absences are okay

b. Acceptable gap depends on nature and character of the land

1) Ie. in Jarvis, seasonal use which involved an 11 month absence was acceptable to meet this requirement – depends on jurisdiction

c. Tacking:  any voluntary hand off or transfer if successive occupants are in privity is okay

5. Exclusive:  possessor must not be sharing with O or public at large.  

6. Claim of Right:  state of mind of AP is potentially relevant:

a. Some jurs: you must know you are a wrongdoer

b. Some jurs: you must be acting in GF

c. Other jurs:  we don’t care

7. Hostile:  possessor cannot have O’s permission to be on the land.  

8. Statutory requirements may be in effect

a. Ie. CA requires that you have been paying property taxes on the property for the duration of the SOL

9. Burden of Proof is on AP for every element (clear and convincing standard)

ESTATES IN LAND

Possessory interests in land.  May be presently possessory or may become possessory in the future

A. PRESENT POSSESSORY ESTATES

1. Fee Simple Absolute:  invests the holder of the fee with full possessory rights, now and in the future.  Freely transferable and potentially infinite.  CL requires wording “and her heirs” to denote FS – very few require it now.  

a. Ie. “From A to B”

2. Defeasible Fees:  FS estates of potentially infinite duration that can be determined by the happening of a specified event (in the grant)

a. Fee Simple Determinable (and Possibility of Reverter):  estate that automatically terminates on the happening of the stated event and goes back to the grantor.  Indicated by “while” “so long as” “until” etc.  (all one thought)

1) ie:  To B and her heirs so long as JLo doesn’t marry Ben.

2) the correlative future grant:  Possibility of Reverter:  Grantee’s estate may end upon happening of stated event so ther is possibility that land will revert back to grantor - the future interest left in the grantor as a consequence of his conveying a fee simple determinable – FI because it becomes possessory only upon occurrence of the stated event – arises automatically

a) automatically possessory, generally transferable
3) if this is given to a third party, it’s an executory interest

b. Fee Simple Subject to Condition Subsequent (and Right of Entry): estate that is created when grantor retains the power to terminate the estate of the grantee upon the happening of a specified event.  Upon the happening of condition, the grantee’s interest is not automatically destroyed – G’s interest gets the right to become present.  The estate of the grantee continues until the grantor exercises her right of termination (ROE) by bringing suit or making re-entry.  Look for words like “upon condition that” “provided that” “but if” and “if it happens that”  (an after thought)

1) Ie: To B and her heirs, but if JLo marries Ben, then the property reverts back to G.

2) The correlative future grant: Right of Entry:  the future interest retained by the transferor who conveys and estate on condition subsequent.  It is necessary to expressly reserve ROE to G; interest does not automatically arise.

a) G has to affirmatively do something to make this future interest into a present one if the condition occurs

b) May be transferable: generally not during life, only to heirs upon death
3) if this is given to a third party, it’s an executory interest
c. Fee Simple Subject to Executory Interest:  upon happening of stated event, is automatically divested in favor of a third person rather than the grantor.

1) To B and her heirs, but if JLo marries Ben, then to JT and his heirs.
B. LIFE ESTATES:  an estate for life is an estate that is not terminable at any fixed or computable period of time but cannot last longer than the life or lives of one or more persons.  

C. FUTURE INTERESTS:  Future interest is an estate that does not entitle the owner thereof to possession immediately, but will or may give the owner possession in the future.  The only FI you can create in a transferee: Remainder and Executory Interest.

1. Reversionary Interests (FI in transferor)

a. Possibility of Reverter; Right of Entry
b. (don’t worry about this) Reversion:  person owning estate can create and transfer a lesser estate.  Whatever is left in grantor, which arises by operation of law, is a reversion
1) Ie. G grants “To A for life” or “To B for life then to C if C outlives B” – G has reversion that becomes present interest at B’s death if C dies before B
2) Transferable, devisable by will, and descendible by inheritance
3) All reversions are vested – owner and event upon which it will become possessory are certain
2. Remainder:  (FI in transferee)  FI created in a transferee that is capable of taking in present possession and enjoyment upon the natural termination of preceeding estates created in some disposition.  Must be expressly created in the instrument creating the intermediate possessory estate.  Always follow LEs. Never follow FSs (they have potentially infinite duration)

a. The three part test:

1) Capable:  Is there any possible circumstances under which this interest would become PPI immediately after the previous interest ends? (yes)

2) Cannot divest: Does this interest snatch interest away from another? (No)

3) Does not come after FS: Does this interest become possessory after some FS expires? (No)

b. Vested or Contingent?

1) Vested if there is ascertainable beneficiary and it is not subject to any condition precedent excepti the expiration of the prior estate 

c. Indefeasibly Vested Remainder 

1) Can be created and held only be identifiable person(s) in being

2) Must be certain to become possessory on termination of the prior estates (there is no condition that may operate to prevent the remainder from someday becoming present interest)

3) Must not be subject to being defeated or divested

a) Ie. “To A for A’s life then on A’s death to B”

d. *Vested Remainder Subject to Open:  vested remainder that is created in a class of persons that is certain to take on the termination of preceding estates, but is subject to diminution by reason of other persons becoming entitled to share in the remainder.

1) ie.  “To A for A’s life, and on A’s death to her children.”  If A has no children, A’s children have contingent remainder.  If A has 1 child later, that kid has VRSTO

e. Vested Remainder Subject to Total Divestment:  remainder is in existence and ascertained and his interest is not subject to any condition precedent, but his right to possession and enjoyment is subject to being defeated by the happening of some condition subsequent (ie. succeeding EI)

1) Ie.  “To A for life, then on A’s death to B, but if B predeceases A then on A’s death to C” (not if you are alive you get it, rather if you die you lose it)

f. *Contingent Remainder:  

1) Subject to Condition Precedent and created in favor of unborn or unascertained persons 

3. *Executory Interest:  (FI in transferee) if it isn’t a remainder because the preceding estate is a LE, it’s an executory interest.  Any future interest in a transferee that does not have the characteristics of a remainder.  Divests the interest of another.

a. Remainder cannot follow fee simple of any kind – so any interest following a fee and held by a third person is an EI

*RULE AGAINST PERPETUITIES

A. Definition:  an interest is void if, there is any possibility, however remote, that the interest may vest more than 21 years after some life in being at the creation of the interest.  If you can imagine a situation where the interest might not vest witin the perpetuities period, the interest is void.  Applies to: VRM STO, CRM, and EI

1. Within 21 years after the death of the measuring lives, one of three things must happen:

a. Become possessory

b. Turn into some other future interest (a non threatening one)

c. Fizzle out

2. Measuring lives:  beneficiaries in grant (not inc. unborns), people hwo can affect the identifies of the beneficiaries, people who can affect conditions in the grant

a. Hint: be suspicious if the condition is not tied to someone’s life span

3. Collect ‘em count ‘em kill ‘em:  take all the measuring lives (beneficiaries, people who can affect identifties of beneficiaries, and people who can affect occurrence of any conditions) and kill them.  Now ask…in 21 years will I know whether the condition has been satisfied?

a. “ To A for life, then to B if T ever gets married “ :  

1) present interest: LE in B for B’s life

2) future interests:  CRM in Bin FSA

3) measuring lives to see if this violates

a) B, A, T all killed.  We will definitely know 21 years later whether T married

b. “To A and her heirs so long as no liquor is sold on the property, then to B and her heirs.

1) A has FSD

2) Collect and kill.  A and B dead.  Even then, even 21 years later, cannot know if booze has ever been served

c. Does not always work: To A for A’s life then to B’s grandkids
1) Apply the rule: Kill B, B’s kids and B’s grandkids (two at the time of grant).
a) 21 years later you will know who the grandkids are. So this passes the CECEKE test. 
b) BUT what if B is still alive at the time of grant, and has a third kid the next day.  Kid #3 could then produce more kids after everyone else is dead.  So it does NOT survive the RAP
JOINT TENANCIES AND TENANCIES IN COMMON
A. Legal Difference: what happens when someone dies: at TIC, property passes by will or intestacy; at JT, property does not pass – disappears into legal black hole

1. In case of sale, JTs will split up the proceeds evenly; TIC will split up proportionate to what they put in

B.  JT:  can be created between 2 or more co-tenants.  Distinguishing feature is right of survivorship. (advantage: less admin costs)

1. Creation:

a. Make sure you are in a state that allows you to do it

b. Make your intention CLEAR. (as JT and NOT as TIC)

c. Unity of time (interests vested at same time)

d. Unity of title (interests acquired by same instrument)

e. Unity of interest (interest of same type and duration)

f. Untiy of possession (interest give identical rights to enjoyment)

g. So each JT has equal share and 100% use rights.  When one dies, the interests of the remaining JTs swell to fill that hole (all conditions/things that came with the land disappear with it)

2. Severance

a. When something happens to sever JT, you do as little as possible to existing networks until only one JT remains

1) ABC have JT, if A passes his share to D, D has a TIC, B and C hold onto their JT until one of them dies.

b. Lease:  some will sever the JT into TIC upon lease, others (CA) will not

c. Mortgage

1) If considered title: severs JT (selling ti back to bank)

2) If considered lien, JT may be preserved – title stays with you, bank gets first possession right if you can’t pay up

C. TIC:  co-owner may decide what to do with interest once he/she is gone

D. What to do when one cotenant goes bad

1. divide land

2. require improve to pay the others so he can keep the land

3. sell the land and partition the money

4. sell the land and split the money

LANDLORD-TENANT

A. What a lease does:  conveys a piece of property, gives a possessory interest (but does not transfer title), puts L and T in privity of K and privity of estate

B. Three Types of Tenancies: the difference is in how they end

1. Term of Years:  lease of any fixed amount of time

a. Termination:  as provided in lease

2. Periodic Tenancy:  time is defined in lease, but it automatically renews on the given date.

a. Termination: one period before lease is to end (with a six month cap)

1) So if month to month, notice on April 2 is effective for termination in June (some statutes say 2 weeks is enough)

3. Tenancy at Will:  not a fixed term

a. Requires notice to terminante – may be done by either T or L

C. Problems

1. T dies, spouse vacates, L sues for rent.  Notice means notice. L can sue until spouse notifies of intent to terminate.

D. Transfer of Lease

1. Absent express restriction in lease, T may freely transfer is lease, in whole or in part.  If he makes complete transfer of the entire remaining term, he has made an assignment.  If he retains any part of the remaining term, the transfer is a sublease. 

a. Assignment:  assignee and L are in POE and each is L to other on all covenants that run with the land (rent)

1) If assignee reassigns the leasehold interest, POE with L ends.  NL for subsequent asignee’s failure to pay rent under POE but POK remains.

a) T remains L.

b. Chicken Systems:  Bank leases to CS for term of years, CS to PS.  

1) Bank – CS: POK

2) Bank – PS: POE?
Then bank leases to SP to cover
3) Bank – SP: POK and POE.  

Bank may recover from CS or SP under POK OR PS under POE
c. Sublease:  sublessee is considered tenant of original T -usually pays rent directly to T, who in turn pays rent to L under main lease  

1) SLee is L to T for whatever rent they agreed to but is NOT personally L to L for rent/performance of other covenants made in original lease to T.  SLee does not have POK OR POE.  T retains the tail end of the lease period.
E. T Actions Against Dirtbag Ls

1. There is implied in every lease a covenant of quiet enjoyment: neither the L nor someone with paramount title will interfere with T’s quiet enjoyment and possession of the premises.  May be breached three ways:

a. Actual eviction: L / title holder excludes T from entire premises.  This terminates T’s obligation to pay rent

b. Constructive eviction: if the L doe an act or fails to provide some service that he has a legal duty to provide, and thereby makes the property uninhabitable, the T may terminate the lease and may seek damages.  Conditions must be so bad that court can conclude that premises are uninhabitable.  T must move out within a reasonable time.

F. L Actions Against Deadbeat Ts

1. Remember that lease may specify available remedies

2. Where T is no longer on the premises

a. Tough to enforce any remedy, costs likely to exceed benefits

b. L may do nothing:  T is still L.  Duty to mitigate

c. L repossesses/relets, T’s L will depend on whether L has accepted surrender of the premises

1) L may accept:  this is considered surrender.  No POE, but POK remains.  T conveys remainder of lease back to L.  Usually requires writing. 

a) T is NL for rent after abandonment

2) L may refuse to accept

a) L is obligated to mitigate

b) T L for difference between promised rent and fair rental value of property (or if relet, for difference between promised rent and rent from reletting)

3) Acts that constitute surrender:  resuming possession for self ie

4) Acts that do not:  re-entering to make repairs, taking keys back, offer to relet on behalf of T: none of these factors alone constitutes acceptance of offered surrender
3. Where T is still on the premises:  evict or sue for rent.  

Law of Servitudes
Definition: legal rights with respect to other people’s land – right to do something to someone else’s land that would otherwise be a tort (TP or nuisance)

· right to forbid what would otherwise be a lawful use

· private mechanisms for controlling land use and access

· Easements, RC, Equitable Servitudes

EASEMENTS
A. Easement:  right to use a tract of land (servient tenement) for a special purpose, but no right to possess and enjoy the tract of land.  Owner of servient tenement continues to have the right of full possession subject only to limitation that he cannot interfere with right of special use created in easement holder.  

1. Affirmative v. Negative Easements:
a. often what you want: to stop someone from using their land – things that do not rise to level of TP or nuisance (ie affect value of land) so TP/nuisance law don’t let you stop them.  Option: pay them
b. right to do something to do something to someone else’s property: affirmative easement
c. right to forbid someone from doing something with their property (not tortious) – negative easement
d. trick: for a thousand years, law has said no negative easements except in 4 narrow instances (probably because essential for agricultural production)
i. light, air, support, altering flow of artificial streams
ii. You can make a K to bypass inability to grant negative easements=  Giving neighbor money to not put up gargoyle and never to put it up – what if you move?

iii. If buyer wants to make another deal with neighbor, can do it, and as long as K law satisfied, they will have K between themselves – but does not bind successors to property

e. law does not recognize ability to make negative agreements that will bind successors but allowing someone to do something affirmative to your property – ok by law
2. Appurtenant v. In Gross Easement

a. Preferred: Appurtenant:  if the right of special use benefits the holder of the easement in his physical use or enjoyment of another tract of land.  There must be two tracts of land – the dominant tenement (which has the benefit of the easement) and the servient tenement (which is subject to the easement right). Easement travels with the land, regardless of whether the easement is mentioned in the conveyance.

i. Benefits to be realized must be directly beneficial to possessor of the dominant tenement in his physical use and enjoyment of the tract of land.  

ii. To create:  tie to a specific piece of land, say appurtenant

b. In Gross:  created where the holder of the easement interest acquires a right of special use in the servient tenement independent of ownership of possession of another tract of land.  Easement holder is not benefitted in use and enjoyment of possessory estate by virtue of acquisition of that privilege.  May be personal or commercial.  Generally only transferable if commercial (unless K’d otherwise)

i. If you want to transfer, consider characterizing it as appurtenant or showing that expanding the easement/extending to new users would not change the character of the use contemplated by the original easement, it does not exceed terms of the easement so it’s okay.

3. Easements by Implication: recognizes some circumstances where, even though easement is not drawn out.  The more essential the easement is to the use of the property, the more likely the law of property is to read into it the intentions of the parties.  Follow the checklist:

a. At one point in time, all the parcels of land involved must have been owned by one person

b. The use that you are trying to claim (the subject of the easement) had to be in place when that person owned these parcels

c. The usage has to be in existence when the unity of ownership gets broken up

4. Easement by Necessity:  

a. Innocent improver: owner whose property has been transferred gets paid

b. If easement by implication, you get nothing: no compensation

c. Conceptually, seems to be the same as easements by implication in that owner doesn’t get a penny

5. Easements by Proscription (think easement equivalent of AP)

a. AP: if you commit tort long enough, you get to keep the land.  Ususally does not apply to use rights.

b. Recognize the doctrine:  if you do that use the same way you would do wrongful occupation (to satisfy AP requirements)

i. But this is different from AP

1. to satisfy EBP it has to be open and notorious, continuous (but not in the same way – same use, continuous within its own context)

2. big difference: Hostility requirement.  If you have permission, that defeats the EBP claim.  But, permission, express or implied, would be good evidence that a court should recognize an easement on your behalf.  Permission is essential to the claim.

6. License: entitles owner of interest to the use of the land arises from consent of the one whose land is affected thereby is not incident to estate in the land and is not an easement
a. informal give/take that does not qualify as easement: license
b. easement not revocable at interest of landowner

· licenses generally are
RUNNING COVENANTS
A. Checklist:

1. have to have K

2. have to intend for successors to be bound (attach to land, promise for person, heirs)

3. agreement much touch and concern the land things that involve land

a. ie rent but not agreements for personal services

4. horizontal privity: ie. in land transaction

a. specified relationship between original parties to the K.  People have same interests in property.  

b. if you can’t prove this element but all the others are satisfied: Equitable Servitude
EQUITABLE SERVITUDES

A. Definition:  if a P wants an injunction or SP, he must show that the covenant qualified as an ES.  An ES is a covenant that, regardless of whether it runs with the land at law, equity will enforce against the assignees of the burdened land who have notice of the covenant  Usual remedy is injunction against violation of the covenant

B. Creation:  same as RC, but privity requirement is replaced with notice

NUISANCE V. TRESPASS
Nuisance and Trespass are the tort mechanisms that deal with rights to use and possess property; mutually exclusive

A. Trespass:  someone/something tangible crosses over your property boundary (see it, touch it, feel it – except water)  Crossing of boundary is PF case

1. Do not have to prove substantial interference with use or enjoyment – can have claim even without harm (the encroachment is the damage)

2. intent requirement only means that TPer has to be active agent

3. automatically qualify for injunction

4. may be brought by the person with the PPI in the land

B. Nuisance:  nontrespassory invasion (or conduct that will lead to invasion – dump) that causes significant harm that interferes withy our use and enjoyment of the land

1. may be brought by possessors, owners of easements and profits in the land, owners of nonpossessory estates in the land that are detrimentally affected by interferences with its use and enjoyment (FI is enough)

2. injunction?  Law of nuisance looks at consequences and what will be good for the world.  Use balancing test twice for nuisance to decide if it is unreasonable, then to find if injunction is proper

3. requirements of proof:  that it was harm to you, that D’s conduct was unreasonable, that you are entitled to damages

4. if its continuing activity, ask for 

a. permanent damages:  past damages plus damages for nuisance forever (into future)

b. injunction:  past damages plus make them stop

5. Possible remedies after nuisance is established

a. Nothing

b. Injunction

c. No injunction, but damages

1) Boomer:  cement dust, make them pay for the harm

d. injunction but you have to pay $ to D

1) old folks home built near cattle farm – cows were there first, P came to nuisance, so D has to shut down but P has to incur the costs

e. damages and injunction

6. Affecting property values: not a nuisance

a. Half way house in neighborhood decreases property values

1) Injunction not granted as preemptory strike to building of HH, but when Ps waited for HH to be built and one violating act, injunction issued

b. EXCEPTION:  always issue injunction for funeral homes
