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LEGALLY RECOGNIZED MODES OF ACQUIRING PROPERTY

I. Capture and Conquest

A. Wild Animals

1. Pierson v. Post (1805):  While Post is chasing a fox, Pierson knowingly steps in and kills it.  Post sues for the skin.  Who holds the possession right to the fox?  

· Neither Pierson nor Post owned the land on which the fox was captured.  What if one of them did?  Owner of the land will always win.  Rule:  You have an exclusive right to hunt on your own land (you don’t own the wild animals, but you have an exclusive right to them).  

· Traditional maxim on ownership of the land:  He who owns the soil, owns it up to the heavens and down to the depths (cujus est solum, ejus est usque ad coelum et esque ad inferos). Worked fine until the “heavens” actually started to matter (i.e., tolls for letting airplanes fly through your ‘cone’ of airspace).  As a result, no ad coelum (heavens), but still ad inferos (depths).

· ‘Blackstonian Owner’: If you own something, you have a better claim than anyone else.  In that case, neither parties win.  Person with the best claim is the owner of the land. Pierson demonstrates the courts willingness to extend beyond the Blackstonian standard (i.e., this court is choosing between two should-be losers).

· ‘Relativity of Title’:  Even if two parties do not claim Blackstonian ownership, they still may be given possession provided that the person you are fighting in court has a lesser claim than you.  If courts didn’t do this, and threw out these ‘relative’ claims, the parties would take matters into their own hands (i.e., dual it out).

· Law distinguishes between two concepts: 1) Ownership; and 2) Possession.  Judgment is for Pierson.  He has a right of possession and use, just as an owner would.  But he technically only possesses.  Pierson could be liable to the Blackstonian owner (give owner fox or value of fox, i.e., conversion).

· Whoever reduces the fox to possession wins the case.  To possess means to kill, mortally wound, capture (majority).  Dissent also says possession means to capture and chase with a reasonable prospect of killing, mortally wounding, or capturing.

· How did majority and dissent come to deciding where to mark the line of possession?  What were their methods of reasoning?

i) Majority:  No binding case authority; turns to treatise writers who talked specifically about what the rule should be; weight of those writers suggests that kill, mortal wound, capture constitutes possession (argument by authority; formalism; doctrinalism).

ii) Dissent:  What are we really trying to do? Get rid of foxes which are enemies of man.  If you want to get rid of foxes, you should rule in a way that encourage more fox hunts and protects people against cherry pickers (argument by consequences; realism; consequentialism).

· This case is irrelevant now because the question would be answered by statutes or regulations. 

· What about domesticated animals?  You retain ownership of domestic animals that leave your land—not so with wild animals.  You are still the owner and liable/responsible.  If a wild cat wanders across your property and causes damage to your neighbor, you’re not responsible.  See Reese.

2. Reese v. Hughes (1926):  What if you captured a wild fox and the wild fox escapes and is shot by another person. You argue that it’s still your property, who owns the fox? 

· Wild animals are property of the capturer as long as they are detained, but once they escape your control, they become wild again (i.e., not your property).  Thus, the person who shot the escaped fox is entitled to keep the skin. 

· There are some jurisdictions where the original detainor of the fox retains possession of the fox (e.g., Colorado to protect the fox industry).

B. Wild Minerals

1. Hammonds v. Central Kentucky Natural Gas (1934):  Gas company is storing gas in a reservoir under ground.  The gas crosses into someone else’s land underground.  Gas company needs to show they are not the owners of the gas (due to a trespass claim).  Draws an analogy between gas and wild animals. Court agrees.  

· When oil and gas is under the ground, no one owns it.  It’s like a wild animal.  If you want to reduce gas/oil to ownership, you have to kill, mortally wound or capture it (i.e., put it in a tank or pipeline).  

· Owner of the land where the gas exists has the exclusive right to ‘capture’ it.  The initial rules of owning gas tracked the rules of capturing wild animals.  Gas company lost its ownership when it flowed under Hammonds land, so they are not liable for trespass.  

· Two objections to this holding: 

i) Oil and gas don’t behave like wild animals. Foxes move randomly while minerals move around in ways that are scientifically predictable.  

ii) Isn’t it stupid to base oil/gas laws (a multi-million dollar industry) on the law of wild animals?

2. Lone Star Gas v. Murchison (1962): Classic case where the person whose land the gas was going under took the gas.  

· Court ruled that gas company still owned the gas as long as the structure where it was being kept was relatively sound. Refutes Hammonds.  

· In Texas, even though you retain property of the gas, you won’t be held liable for trespass (TX is protecting the oil/gas industry).

3. Texas American Energy Co. v. Citizens Fidelity Bank and Trust (1987):  Revisits Hammonds.  They disagree with the wild animal theory but say it should be narrowly construed (i.e., not overruled).

· The laws governing oil and gas are largely governed by statutes.
II. Find

A. Wild Cash (Found, Mislaid and Abandoned Property)

Typical lawsuit involving lost property is between finder and the owner of the ‘loqus in quo’ (i.e., the place were the lost property was found).  

1. Item:  The law turns on the mental state of the prior possessor (i.e., a person who isn’t there).  If he is there, he wins. The categories are only important in cases between person who finds article, and owner of land.
i) lost – P did not lose knowingly (i.e., all of a sudden it is gone); no intent of owner of property to part ownership with the property.

ii) mislaid – P did “lose” voluntarily (‘lose’ means a person deliberately left article somewhere and then forgot where); intentionally placed by owner where he can obtain custody of it, and then forgotten.

iii) abandoned – P deliberately parts with item with mindset to never claim item again (mental state is considered at the time the item was parted with – afterthoughts don’t matter); voluntary relinquishment of ownership of property.

2. Place/Locus:

i) public (not in the governmental sense, but in the tort sense; generally held open to the public – e.g., store, beach);

ii) private (generally where people are not invited – e.g., person’s home, or even the store during off-hours).

3. CL classifications: 

i) If property is mislaid, finder loses.  Owner of ‘locus in quo’ wins.  Greater chance of prior possessor getting property back if landowner keeps it.

ii) If property is lost, finder usually prevails.  Lots of exceptions:

a) If person who found property was a trespasser, finder loses (see Favorite v. Miller).

b) Even if you are not trespassing, if item was found on private property, rather then public, finder loses in some jurisdictions (e.g., you find a person’s wallet in a private home).

c) Finder works for somebody else (e.g., an employee of a hotel cleans a room and finds an item), finder may lose.  K between employee and employer may say that hotel owns all lost property.  K law trumps property law.

iii) If property is abandoned, the law treats the property as lost property with one important distinction—prior possessor cannot reclaim abandoned property.

· The classification doesn’t turn on the item, but the nature of the item can give you a good guess as to what the mental state of the possessor was.  Examples:  You find a wallet on the floor of a bathroom in the bar.  Lost. You find a diamond ring on a table in a restaurant.  Mislaid.

· Some states have done away with the CL classifications and made of their own set of rules (N.Y. statute on personal property; Iowa –  Benjamin v. Lindner Aviation, Inc.).  N.Y. effectively supercedes CL.  Iowa only supercedes some of the CL classifications.

	Classification
	Result
	Exceptions

	Lost
	Finder typically wins, though many exceptions.
	Trespassers; property found on private property; employees.

	Mislaid
	Owner of loqus in quo wins.
	

	Abandoned
	Treated like lost property (i.e., finder wins).
	Prior possessor has no right to reclaim.


B. The Law on Bailment

A bailment is a voluntary entrusting of one person’s property to another (e.g., dry cleaning, coat check, moving company).  Many times involves a K, but not always (e.g., neighbor borrows your lawnmower.  No consideration.  No K, but a bailment).  Property law steps in when there is no K.  A bailor entrusts goods to a bailee.  Two issues typically arise concerning bailments:

1. To what extent is bailee liable to bailor for the bailee’s failure to return the good to the bailor? 

a) The answer depends on CL classification concerning who benefits by the bailment.  

i) If bailor benefits, bailee is liable for gross negligence.

ii) If bailee benefits, bailee is liable for slight negligence.

iii) If both benefit, bailee is liable for due care (traditional negligence standard, i.e., the amount and kind of care that would be exercised by an ordinarily prudent person in the same or similar circumstances).

b) Problems with the CL categories:
i) Difficult to decide different degrees of negligence.

ii) Conceptually difficult to understand different kinds of benefits conferred.  Why would somebody entrust property or be entrusted property if they don’t receive any benefit at all?

c) General rule is that a bailee has an obligation to return to bailor the item (minus normal wear and tear) dependent on degree of care necessary for that item.  See Peet v. Roth Hotel Company.  Mutual assent is a prerequisite to a bailment, and “if the presence or identity of the article claimed to have been bailed is concealed from the bailee, he has not assented to assume that position with its attendant obligation” (i.e., no bailment).
d) Burden shifting:  Bailee has the burden of producing evidence as to the fate of the goods.  If otherwise, it would place an impossible burden on bailor (who doesn’t know anything of what happened to goods after he entrusted them to bailee).  Once bailee has produced as to what happened, then it is up to bailor (burden shifting) to prove that bailee is at fault or that conversion or negligence existed. [See page 164.]
e) Bailment v. License to park.  See Ellish v. Airport Parking Company of America, Inc.  Depends on type of service (individualized?) and who retained control over car.  In typical parking situations, in the absence of proof of neglect by D, D is not responsible for safety of parked cars.
2. Does bailee have a right to recover bailed goods (replevin) or their value (conversion) from a third party who has wrongfully taken them?  Yes, so long as the owner doesn’t do it first.  You are the prior possessor.  Can the bailor still sue after bailee has already received damages?  In K, there is a strong case that bailee is acting as the agent of the bailor.  Voluntary entrustment is also usually close enough to an agent relationship that bailor can’t sue after bailee has already done so.
C. Accessions

Accessions occur when a finder improves a good and the prior possessor then comes along and wants it back (or more generally, when more than one person contributed value to an item).  Most of the time, this situation is handled by contracts.  When no K, problem falls under accessions in property law.  Two questions arise in accessions: 

1. Who winds up owning the improved item?  

2. Once you’ve sorted out who owns the item, is there any compensation allocated to the losing party?

Example:  You found a jeweled ring.  You improved the stones and setting.  The prior possessor comes and says, thanks for the ring!

a) General rule is to separate the two items if you can.  What if separating ruins the items?  Example:  Old car, new engine put into it.  Physically separable, but conceptually it really doesn’t work.  A car is really not a car without an engine.

b) If you can’t separate it out, the ownership goes to whoever is the principle item owner (i.e., are the old stones principle or the new improvements). You decide which is the principle item usually by cost (i.e., is the value of the stones and new setting more expensive than the original stones?).

c) Property rights are sometimes determined by who was the good guy and who was the bad guy?  Was it pretty clear that the property was not yours?  Did you intentionally steal the item?  In CL, it shouldn’t matter, but sometimes it does.

d) When the only improvement is your own effort—i.e., polished stone—usually (though not always) the prior possessor gets the item. One classic exception was in a case where  the finder drastically increased the value of some wood (28 times more valuable).  Of course, the finder took possession in good faith.  

e) In any of these accession cases, the prior possessor will get the value of the goods.  It’s just a matter whether owner gets value of good at time of conversion, or the finished product.  Standard measure of damages is to award market value of the good at the time of conversion.  (Sometimes, though, the court will award the value of what you were about to get from the good).

f) Does the improver ever get the value of the improvements to the good?  Standard rule is that you can’t make somebody pay for improvements they never contracted for (same theory of unjust enrichment—no damages when the enrichment was voluntary and other party had no knowledge of the improvements).

III. Adverse Possession

A. General Application

· A major exception to the prior possessor always getting the property is when the statute of limitations has expired.  The running of a statute of limitations on a cause of action to recover the possession of real property is two-fold: 

1) It extinguishes the true owner’s cause of action (i.e., true owner no longer has claim of action for trespass/ejectment); and

2) It effectively results in the possessor acquiring a better title to the property than anyone else in the whole world because the true owner can no longer sue in order to recover the possession of the property from the adverse possessor.

· Because of the extreme consequences to the true owner, CL courts were a bit weary of letting bad people inherit land just because of the statute of limitations.  Thus, if you are the possessor and don’t have a claim on the merits, but on the statute of limitations, you must satisfy five criteria—all of which must be met in order for the possessor successfully to claim REAL PROPERTY by adverse possession.

1) actual

2) open and notorious

3) exclusive

4) continuous, and

5) hostile and under claim of right.

· Conflicting policy considerations supporting adverse possession:

1) One policy seeks to punish the true owner for sitting on his claim for so long; 

2) Another seeks to reward the possessor for using the land in a socially beneficial manner; 

3) It is a method to quiet title to land where there are deficiencies or irregularities in the paper title; and

4) It works as a policy interest in assuring that real property remains in the stream of commerce.

B. Jarvis v. Gillespie (1991)  

A case between the owner (D) of a ‘quick claim deed’ of land and the disputed adverse possessor (P – owned lands completely surrounding the plot in question).  P for almost 40 years used the disputed plot for a variety of purposes, such as grazing cattle and horses, parking vehicles, storing wood, etc.  Statute of limitations had undoubtedly expired.  Issue: Was there anything else P had to do to adversely possess the land other than let the statute expire?

· The ultimate fact to be proved in an adverse possession case is that the claimant has acted toward the land in question as would an average owner, taking properly into account the geophysical nature of the land.  

· Thus, the question is whether P had done enough to this land to establish possession.  “P’s acts, while not necessarily sufficient to constitute possession of every piece of land, were sufficient to establish possession of this parcel of rural agriculture.

· Adverse possession is not effective against governmental entities, with regard to claims of title or to claims against nonpossessory governmental interest.  The public’s rights cannot be impaired by the failure of officials to act in a timely manner.

· Typical adverse possession case comes up where a fence separating two plots of land is not entirely centered – i.e., the fence enlarges one person’s yard into his neighbor’s yard and neither knew about it. 

· A common defense to AP is that the possession was permissive; and therefore there was no cause of action and no AP.

· Claimant (i.e., person claiming adverse possession) has burden of establishing each element.

	E
	Exclusive
	An adverse possessor must have permitted no one else to possess the property adversely to him, i.e., without his permission.  Also, see ‘tacking’.

	N
	Notorious
	The possessor must act in a sufficiently public way towards the property such as to warn any reasonably diligent owner, checking her property, that someone else is there.  If open and notorious, lack of actual knowledge by the owner of the fact that possessor is on land is NO DEFENSE.  Mannillo – if encroachment is so small that the fact of an intrusion is not clearly or self-evidently apparent to the naked eye, but requires an on-site survey of the land, there is no such presumption of open and notorious.

	C
	Claim of

Right
	You have to claim this right (i.e., be in possession adversely) in order to gain title to the land.  

	R
	
	

	O
	Open
	Same criteria as ‘notorious’.

	A
	Actual
	In order to acquire title by adverse possession, the possessor must take actual possession of the real property.  Does not require enclosure nor improvement to the land, but does require some activity on the land and is not satisfied by mere claims to it from afar.

	C
	Continuous
	To constitute continuous possession of lands, the law does not require the occupant to be present on the site at all times.  The kind and frequency of the acts of occupancy are dependent upon the nature and condition of the land. Could be used only seasonally.  

	H
	Hostile
	The possession must not be one resulting from the owner’s permission; it must be such as will warn the owner of an actionable claim and entitle her to begin ejectment against the possessor.  One holding possession by virtue of permission (actual or constructive) of the owner is NOT adverse to her. Hostility doesn’t depend on the presence of ill will toward the actual owner nor destructiveness of the land; rather, “what is required is that the adverse possessor intends to claim the land and treat it as his own.” Jarvis


C. State of Mind and the “Claim of Right” Requirement Debate

· One of the most frequently litigated issues in the law of adverse possession is whether the possessor had the requisite “state of mind” to satisfy the hostile and under claim of right requirement.  

· In Mannillo v. Gorski, the true owner argued no AP b/c no hostility – “possession must be accompanied by an intention to invade the rights of another in the lands, i.e., a knowing wrongful taking.”  They said AP had only a mistaken belief of ownership, which does NOT = hostility.  

· Issue in Mannillo was whether an entry and continuance of possession under the mistaken belief that the possessor has title of the lands involved exhibits the requisite hostile possession to sustain the obtaining of title by AP.  Court ruled mistake = no importance. 

· Two schools of thought involved here:

i) Maine doctrine (Preble) – “requires a knowing wrongful taking.”  Court says intention of the possessor to claim adversely is essential to a claim of AP.  In cases of mistake, there must be still an intention to claim title to all land within a certain boundary – whether it shall eventually be found to be correct or not.  Thus, if a party through ignorance or inadvertence occupies land up to a given fence beyond his actual boundary, b/c he believes it to be the true line, but has no intention to claim title to that extent if it should be ascertained that the fence was on his neighbor’s land, an indispensable element of adverse possession is wanting.  In that case, the intent to claim title is conditional on fact that fence is on true line, and that does not constitute AP.  Criticism of Maine doctrine – rewards possessor who entered with a premeditated and predesigned “hostility” and disfavors the honest, mistaken entrant.

ii) Connecticut doctrine (French) – this doctrine, in short, says that the subjective intent of possessor is of no importance.  This is the widespread doctrine, not Maine!!

· Most courts require no particular state of mind by an adverse possessor; they treat adverse possession as an objective condition.  The question is whether or not the claimant acted toward the land as if he owned it.  His beliefs as to the true legal ownership of the land, his good or bad faith in entering into possession are all irrelevant! See French v. Pearce, where court held that mistake was of no importance to determining adverse possession (i.e., the Connecticut doctrine). 

· A few states even require that he believe that he is the true owner (e.g., Carpenter) – a good faith requirement.

· Mannillo also refused to consider ‘open and notorious’ when the property land boundary was so minute that the true owner could not possible have been on notice (see page 202).  Not all states require this.

D. Tacking

· Tacking is permitted when two subsequent possessors are found to be in privity with one another.  Privity exists when the subsequent possessor enters with the permission of the prior possessor (i.e., mutual consent is required).  This is distinguished from the situation where a possessor abandons possession generally, and another finding the premises unoccupied, enters without K or relation to the former.

· Tacking occurs also with true owners’ causes of actions (i.e., A enters O’s land in 1990.  O dies in 1998 and H, who is O’s sole heir, inherits title to the land possessed by A.  If H fails to bring a claim to recover by 2000 in a state with a statute of limitations of ten years, then A will acquire title by adverse possession).

E. Color of Title 

· Usually some kind of good-faith mistake of title, where you were mistaken as to whose land you are on. Color of title refers to the situation where the possessor claims the land he has entered under the terms of a written instrument that purports to convey a title to the possessor but which instrument (i.e., the paper) for one reason or another is defective or invalid (see page 211).
· Typically, an adverse possess obtains title only to that property actually possessed by him.  An adverse possessor who enters under a color of title, however, may acquire adverse possession to the entire tract described in his document even though he may have actually possessed only a part of the property described in it.
F. Innocent Improver Doctrine

· Refers to the situation where A and B are neighbors and A accidentally extends his garage six feet or so upon B’s land.  Or, let’s say A accidentally builds a warehouse on an empty lot that he mistakes for his own.  Both mistakes are totally innocent and in good faith.  

· At CL, the landowner had the right to have the encroacher remove the encroaching structure.  Modern courts though either:

i) compel the landowner to sell the land where the structure lies for fair market value to encroacher (i.e., do a forced sale); or

ii) require the owner to pay the fair market value of such improvements (if possible).  

· Is it fair that the innocent landowner has to pay for the warehouse?  As of 1990, this is actually the minority rule (14 states).

G. Adverse Possession and Acts of Trespassing

· After statute of limitations has expired, the owner is no longer able to claim an act of ejectment.  What about those years in which the possessor was trespassing upon the land?  The law says that adverse possession will revert back to the time you took possession.  The law also won’t make you pay the taxes from the time of possession.  

IV. Gifts

A. Another Exception to Prior Possessor Having Rights to Land (Porter v. Wertz):

1) General rule – No person can convey away more than they have!  

2) Exception to the rule – If you voluntarily entrust your goods to somebody who happens to be a merchant in these goods, and they screw up (i.e., they do what they aren’t supposed to do and sell the goods), you can be estopped (i.e., screwed) from getting back your goods from the person who purchased your goods in good faith (called the bona fide purchaser). See U.C.C. §2-403 on pgs. 147-156.

3) Can the owner sue the merchant who sold your goods? YES!!!  Why wouldn’t you just go after them?  The merchant has no money!! 

B. Acquisition of Property Rights by Gift (Gruen v. Gruen):

The law allows you to transfer property by 1) contract (need consideration to be legally binding); 2) will (must be witnessed); 3) statute (if no will); and 4) gift.

· Two ways to dispose of property by gift:

1) will

2) inter vivos gift

· A promise to do something upon you death (like give you a gift) will not be legally enforceable; only wills allocating property to others are enforceable.

· You can give a gift (called an inter vivos gift) if you have satisfied three conditions:

1) donative intent

2) delivery

3) acceptance

· What constitutes a ‘delivery’?

1) physical delivery (obviously)

2) constructive delivery

3) symbolic delivery

ESTATES IN LAND

I. Introduction

· Anytime you have a grant of property, it will contain two things:

1) An identification of the recipient of the property (‘words of purchase’); and

2) A specification of how long the interest in the property lasts (‘words of limitation’); “To A and his heirs,” the words of limitation are construed as meaning forever.

· Important characteristics arose from the feudal system:

1) Land with a potentially infinite temporal duration; 

2) Free transferability of land;

· An interest in property that contains the two above characteristics is called a fee simple.

· The recurring theme is to promote the transferability of land interests (i.e., promote a market in land).

· Two categories of land interests:

1) fee simple (potentially infinite and free transferability)

2) life estate (measure by life of grantee)

· Restrictions to land transfers:

1) If it is clearly contrary to public policy (i.e., you kill my spouse and I’ll transfer my land to you).

2) Rule against perpetuities.

3) Future potential use of land gives a legal right affecting how present possessory interests can be used – see law of waste.

4) You can’t transfer land on the condition that it will never be sold.

II. Fee Simple

A. Fee Simple Absolute 

· A FSA is a grant of fee simple with nothing internal in the grant except the grant (i.e., “To A and his heirs.”) There are no limitations/conditions within the grant. For all practical purposes, a FSA is infinite in duration. 

· What if you just say “To A”?
i) White v Brown. In the modern world, the formality of saying “and his heirs” no longer holds; normal rule today is that anything that expresses the intent of the grantor is good enough; presumption is that if there’s no mention of anything restricting, you give a FS.  Exceptions: SC still requires magic words “and his heirs”; ME – not clear.

ii) In CL, the absence of words of limitation meant that A took a noninheritable estate (i.e., a LE).  In other words, CL default rule = LE, not FS. 

iii) Today, most jurisdictions hold that an estate equal to the duration of that held by the grantor is deemed intended despite the absence of words of inheritance, unless a LE is either expressly specified (“To A for life”) or else clearly intended (“To A and then on her death to…”).  In other words, today’s default rule = FS, not LE.

B. Defeasible Fee Simples

· Those fee simples that have internal limitations are called fee simple defeasibles.  A way internal to the grant where the grant can end before infinity by reason of limitation/condition. 

· Example: O grants land to “A and his heirs so long as wheat is never grown on the property.”  If A grows wheat, the land goes back to grantor (comparable to a rental lease – if you fail to pay rent, your tenancy ends – that’s a defeasible interest).
· The law divided defeasible interests into three categories:

1) fee simples subject to executory interests (see later)

2) fee simple determinable – “to A and his heirs so long as no booze is sold on the land”; 

3) fee simple subject to condition subsequent – “to A and his heirs, but if booze is sold on the land, that’s it.”

· If you convey away every possible timeline you have, you don’t keep a FI.  But if you convey away less than you have, you automatically keep some kind of a FI.  

· There are three future interests that the grantor may retain:

1) reversion – a future interest that goes with a life estate (this is the only FI that you are sure to get in the future). If O conveys Blackacre “to A for life,” O has kept a reversion in FSA. 

2) possibility of reverter – a future interest that goes with fee simple determinable.

3) right of entry (power of termination) – future interest that goes with a fee simple subject to condition subsequent.

C. Labels

· Two different sets of labels:

1) temporal duration – describes temporal duration of a presently existing interest in property.  Answers question of how long they are going to have the land (present interests) ( fee simple, life estate, tenancies.  These are the only concepts the law uses to describe temporal duration of ownership of property.  Once that label is there, need to ask what kind of fee simple, life estate, tenancy.

2) kinds of future interests – if someone has a fee simple absolute, it means one person controls all the potential timelines; there is no division of time; no future interests exist.  Future interests exist when someone else owns (potentially) future rights.  There is a set of labels that describe those future timelines (R, RoE, PoR).

· Every future interest has a temporal duration (that is what the temporal duration will be if/when it becomes a present interest).  The temporal duration label has a first name and last name – kind of future interest (first) duration if it becomes present interest (last).
· Examples: 
1) Owner of fee simple absolute carves out a life estate to give to someone else (“To A for life”).  The grantor keeps a reversion (future interest) in fee simple absolute (potential present interest if reverted, i.e., the kind of present interest it would be if it ever becomes a present interest). R in FSA in O.  LE in A.
2) “To A and his heirs so long as no booze is sold on the property.”  FSD in A, PoR in FSA in O.

3) “To A and his heirs, but if booze is sold on the property, that’s it.”  FSSCS in A, RoE in FSA in O.
D. Differences Between Defeasible Fee Simples

· Fee simple determinable – “to A and his heirs so long as no booze is sold on the land”; possibility of reverter ( grantor owns the land immediately if booze is sold; ceases to become a future interest, grantor immediately has a present interest.

· Fee simple subject to condition subsequent – “to A and his heirs, but if booze is sold on the land, that’s it”; right of entry ( grantor has the right to reclaim the property if booze is sold; grantor’s future interest remains a future interest until the grantor reclaims the land.

· When does the different classification between a FSD and FSSCS matter?  Usually it makes little difference, but there are three circumstances when it can make a big difference:

1) Let’s say booze is sold on the property and the time bomb goes off.  If the future interest was FSD, the property automatically goes to grantor.  A is now a trespasser.  The grantor must sue for ejectment before statute of limitations expires.  The clock starts ticking when the booze is sold.  In FSSCS, the adverse possession clock does NOT start running until the grantor comes along and says your interest is terminated.  Then the clock starts to kick.  **So, the different operations of FS determines when the statue of limitations starts.

2) Suppose that the time bomb blows up, and A is getting income from the property (e.g., he is renting it out).  In a FSD, you get the income from the time that the time bomb goes off and the time of you actually got possession of the land.  Called mesne profits!  In FSSCS, A is entitled to that income, because you must kick him off to get your present interest in the land.

3) Mahrenholz v. County Board of School Trustees of Lawrence County (pg. 256).  This could only happen in Illinois.  Bizarre case, but very important for conceptual purposes.  See below.

· Fee simples are transferable.  Life estates are transferable. Tenancies – no way. Future interests (R, PoR) are usually transferable; they can also be sold, given away, etc., in all states but one.  A right of entry is not sellable in a significant number of jurisdictions.  

· One state has its own peculiar rules – Illinois.  By statute there are only two ways to transfer a right of entry or reversion:  

1) You cannot sell the property, but you can inherit a future interest.

2) You can sell or give up a FI to the present interest holder (becomes a fee simple absolute).  This is called the doctrine of merger.  The present interest and future interest merges.

E. Distinguishing Between FSD and FSSCS

· Mahrenholz v. Co. Board of School Trustees of Lawrence Co.  Huttons executed a warranty deed in which they conveyed land to the County. It was conveyed as a defeasible fee simple estate to the grantee, and gave rise to a future interest in the grantors.  The stipulation was that the property must be used for educational purposes.  At some point, the County stopped holding classes and started using the property for storage purposes.  When the grant was made, Hutton’s owned either a POR or a ROE.  Big question – which defeasible fee simple was created?  A FSD or FSSCS?

1) The original grant to County was a FSD with grantor retaining a possibility of reverter.  Assume that when County stopped holding classes, the time bomb exploded.  Harry Hutton (the heir) then automatically became the present possessor.  When Harry gave everything he had in property interests to Mahrenholz, then Mahrenholz got that property.

2) The original grant to County was a FSSCS with grantor retaining a right of entry.  When the time bomb went off, Harry never had a present interest, because he didn’t claim it from the County.  Thus, Harry could not have given his property interests to Mahrenholz, because Illinois laws state that you can only transfer property future interests to PRESENT possessors.  So, when Harry later transferred his future interest to the County, it was valid.

· The case turns on whether grantor retained a RoE or PoR.  How do we determine what the original grant was?  GO to GRAMMAR!

1) In example #1, “to A and his heirs so long as no booze is sold on the property.”  It is all one thing.  The condition here is built into the grant!  No stopping, no breathes.  Part of the same, natural condition as the grant.  Thus, it is a FSD.

2) In example #2, “to A and his heirs, but if booze is sold on the land, that’s it.”  Here, the condition is subsequent.  You STOP after “to A and his heirs” and pause.  The condition is subsequent to the grant.  Thus, this is FSCS.

· There is another mode of interpretation that the courts have adopted.  There are certain words that, if you see them in a grant, tend to suggest whether it is a FSD or FSCS:  

1) “Unless,” “until” and “while” are all words that support a FSD.  

2) “On condition that,” “but” and “provided that” are all words that support a FSCS.

· This are not law, but when you have a certain case where the text/evidence is very ambiguous, there is a constructional preference for creating an estate which is SCS rather than D.  Courts seek to avoid interpretations of grants which lead to the forfeiture of interests.

· Why would any grantor choose to have a FSD instead of a FSCS considering the statute of limitations?  The only way in many jurisdictions to have a future interest transferable is to have a FSD with a POR. Quite a few jurisdictions don’t allow transferring future interests of a right of entry.
· Present estates are usually fully transferable (unless prohibited by language in the grant); however, a person can not give more than he has (e.g., if you own a FSSCS then you can only transfer the FSSCS – the grantee is also subject to the condition).
III. Life Estates and Reversions

A. Construction Problems

When you carve a life estate out of a fee simple, grantor retains a reversion.  Unfortunately, there are sometimes construction problems which occur when simple rules aren’t followed:
·  “To A for life” – to whose life?  The grantors?  A’s?  Anytime you create a life estate, specify whose life it is!!  Does it matter whose life? Could it be a random third-person (e.g., Bill Clinton)?  Yes, called a life estate per autre vie (i.e., an estate measure by the life of another person).  The person doesn’t need to know that their life is being used as the measure.

· What about “To A for life of Pedro”?  Pedro is your pet fox.  Could this work?  No, you can’t measure by an animal’s life.  

· “To A for the lives of the current roster as of 5/5/2001 of the Boston Red Sox.” Here, there is not just one person’s life that the grant is dependent upon, but forty.  In principle, there is no reason why you can’t have more than one person’s life to measure a life estate.  It is not limited to one person.  There is, though, a huge administrative problem though when it is as extensive as this example.  Let’s say it is “to A for the lives of the current citizens of Boston.”  How could we ever know who all the citizens are and when everybody dies?  The law does NOT allow this (i.e., when it is administratively unfeasible)!

· “To A for the lives of B, C, and D.”  Is it when the last of them are dead? When the first dies? Usually defined by “and/or.”  General rule: If “and” – after all of their deaths.  If “or” – after the first one’s death.

· “To A for the life of grantor (me), but if I pass the bar in the next three years, I get the property again.”  Can this be done?  Yes!!  It works for life estates, and for tenancies.  Every single tenancy you see is a FSD (on non-payment of rent).

· “To A for his life so long as no booze is sold on the land.”  You have clearly created a life estate, with a defeasible.  What if you then state that “we are intending to create a life estate determinable.”  What future interest does the grantor keep?  Grantor keep a reversion in fee simple absolute in granting the life estate.

· “To A for his life so long as no booze is sold, and we intend to create a fee simple subject to condition subsequent with a right of entry.”  This is allowed.  Grantor has still retained a reversion. 

· The only twist when the grantor does the above and keeps a reversion and a possibility of reverter, it automatically converts into a present interest.  Even though they both operate in the same way, they happen at different times.  A right of entry doesn’t automatically convert into a present interest.

· Assume “To me for my life” (i.e., I have a LE) and I convey out of that a life estate:  “To A for A’s life.”  I keep a future interest since there’s a chance that I will get the land back (i.e., if A dies before me).  What do you call the future interest of a life estate of another’s life carved out of a life estate of my life?  A reversion.
B. Important Concepts

1) The law will imply the necessary future interests in the grantor to fill out the entire timeline.  The law always needs to know the ENTIRE timeline!

2) Reversions become possessory automatically when their time, if their time ever comes.

3) Interests can change their names (e.g., a future interest can transform in the passage of time into a present interest).  They do not change their names by being sold, given away, or inherited.

4) Future interests get their names at the moment of creation (i.e., a reversion stays a reversion no matter how many times it gets transferred; a PoR stays a PoR; also works with RoE—as long as conditions hold).  A future interest does not change its name when it gets transferred!!
5) “To A and his heirs, but if A dies, then I retain a right of entry.”  “To A and his heirs, so long as A’s alive.”  Both have form of a defeasible, but the condition of feasibility is a life span.  The interest is read as a life estate, not a FS – regardless of how it is written.

· Does it matter?  Yes, depending on how you classify the PI, it will change how you classify the FI.  With a LE, the grantor keeps a reversion.  If it classifies as a defeasible FS, then grantor keeps either a FSSCS or FSD.  Makes a legal difference in three ways:

i) Reversions are transferable anywhere and everywhere and by any mechanism. They are freely transferable.  That might not by true for PoR; and definitely not always true with RoE.

ii) Has to do with RAP.  Some jurisdictions place time limits on how long certain FI may exist (e.g., in MA there is a statute that says that if a RoE or PoR does not become possessory after thirty years, it disappears).  If FI does not turn into a PI after thirty years, then it disappears and the PI becomes a FSA.  Not so with reversions!!

iii) Might make a difference w/ law of waste. See statutory rules.  

IV. The Law of Waste

Problems of waste arise whenever interests in property are divided among different persons having present and future interests.  Each interest holder will desire to have that property used, or not used, in such a manner as will maximize his own economic self-interest.

A. How does a future right of possession have an impact on a present possessory interest?

· If there are no future interests, the only restraint on the present possessor is tort law.  But when ownership is divided over time, we have to deal with division of use over time.  The present possessor can not do whatever he wants with the land.

· The law of waste is the device that figures out what exactly are the relative rights of the users when the instrument is unclear.  Sometimes, a person will be very explicit as to use, and the law will honor the instructions.  

· General rule of law of waste – “for heaven’s sake, be reasonable.”  The rights of the present interest holder is constrained whenever there are future interests.  The constraint is to be reasonable.  

B. What is considered ‘reasonable’ use? 

· Depends on kind of present interest and future interests are at stake.  Example:  Oil field.  Interests divided up across time.  “To A for A’s life.”  A has a present possessory right.  If you specified how much oil A is allowed, the law will honor it.  

· The law can also make a respectable guess about PI holder’s portion for use throughout the duration of his time line.  If A is supposed to be using the oil field reasonably, the law can make some assumptions (i.e., that he shouldn’t pump out oil at an incredible rate).  

C. Possible remedies?

1. Monetary damages

· Suppose A goes crazy and pumps out oil at an unreasonable rate. The law can intervene and make A pay for damages.  The law will guess how much oil would be left had A used the field reasonably.  The law can put a value on the oil, and how much the future interest would have been worth had A used it reasonably.  Then, the law will award damages to the future interest holder.  

· There are cases when it is absolutely impossible to make calculations as to the damages.  In those cases, the law will give up.  It happens, but it is very rare—nowadays these calculations, no matter how complex, can be made.

· When the present interest is measured by the life of a person, damages are measurable.  But what about defeasible conditions (‘so long as no booze is sold on the property’)?  No way to tell when or if the future interest holder may gain the present interest.

· Typically, a holder of a defeasible future interest (e.g., ‘conditional on booze being sold’) will be unable to recover damages because he can’t PROVE the measure of damages!  If you can’t prove the measure of damages, a court cannot award damages.

2. Injunctions

· Does this mean that A has an absolute right to be unreasonable?  There is a possibility of getting an injunction.  Even if you prove liability, the court may not award the injunction.  The standard is much higher. (Injunction – criminal liability – criminal law enforcement machinery involved – thus, courts more reluctant to get involved).  Injunctions are discretionary remedies. It depends on how bad A’s behavior is, and how likely it is that B will ever get a present interest.  
· Your chances of getting the remedy (i.e., an injunction) is directly proportional to your likelihood of ever getting possession of the property.

D. Summation

1) One way to commit waste on a property – do something horrible to it (bulldoze it, etc.). Voluntary waste. 

2) Another way to commit waste – failure to do something positive to the land (i.e., a future interest in a building and the present possessor lets the building go to hell). Permissive waste.  An important aspect of permissive waste…failing to pay property taxes on the land.  The government will take the land and sell it at an auction and the purchaser gets a fee simple absolute!

3) Is there a way to commit waste by actually improving the land??  (Example:  Holder of a life estate builds a tavern, when original property was only for farming corn.  Future interest holder doesn’t want a tavern, they want corn.)  Called ameliorative waste (doctrine in Old England…hasn’t caught on here).  

V. Remainders and Executory Interests

· What if grantor wants to carve out from his FSA some lesser PI and instead of keeping the future interest for himself, directs the FI to go to somebody else (a third party).  Grantor can always say “To A for A’s life,” keep the reversion and then transfer the reversion to somebody else.  But he can also do that in one transaction.

· “To A for A’s life, and then to B.” Any FI a grantor creates in somebody else in the grant will have one of only two FI labels:

1. remainder

2. executory interest

· As with FS, once you’ve said it is a FS, you have to say something more (e.g., is it a FSA, FSSCS, etc.)  Same thing with remainders.  Once you’ve said it is a remainder, there are three kinds of remainders it can be (indefeasibly vested remainder, vested remainder subject to open, and contingent remainder).  As for EI, there is a classification scheme in the law that breaks them down to 2-3 different kinds of executory interest.  

· No legal consequence attaches itself to the different EI.  Not true with remainders.  There are consequences.

A. Remainders

· There is a list of legal properties/definitions that identify different kinds of interests (must be applied mechanically).  Kind of a check list.  All three criteria must be met in order to be a RM; if not, it is a EI.  A RM (or EI) first off must be a FI that grantor has created in the grant that is going to somebody else other than himself.
· In order for the FI to be a remainder, three conditions must be present:

1. It must be possible, not certain, for the FI to become a possessory PI as soon as the previous present interest ends.  

· “To A for A’s life, then to B and his heirs.”  Grant creates a present possessory interest.  Then there is FI that goes to somebody else other than the grantor.  It has to be possible that as soon as prior estate ends, B gets the interest directly.  There must be nothing in the grant that forces B to sit around and wait awhile after A’s LE has ended before he gets the grant. 

· “To A for A’s life, and one week later to B and his heirs.”  In this case, the grant builds in a waiting period and you don’t move smoothly from one interest to another.  This fails the test of a remainder (i.e., B has a EI).

2. It cannot divest a prior interest.  In other words, a remainder must wait patiently for the prior possessory interest to run its natural course.  

· “To A for A’s life, then to B and his heirs.”  This is a remainder; B’s FI sits back and waits for A’s LE to end.  It doesn’t reach into the present and grab A’s interest away. 

· “To A for A’s life, but if B passes the bar, then to B and his heirs.” Suppose that A’s LE is happily progressing.  All of a sudden, B passes the bar.  What now?  Upon the happening of that event, A’s estate terminates and it goes to B.  B’s FI comes into the present and snatches the land away from A.  It does not wait for A’s interest to run its natural life span.  Thus, it is NOT a RM.  

· “To A for A’s life so long as B does not pass the bar, and if B passes the bar, then to B and his heirs.”  Now what happens when B passes the bar?  Yes, it goes to B, but how?  Is B reaching into the present to snatch away A’s LE?  No, the way the grant is grammatically constructed, B not having passed the bar is PART of A’s estate.  The natural life span of A’s LE has two components:  A’s living; and B having not passed the bar.  If B does pass the bar, setting off the time bomb, this is viewed as A’s estate running its natural life span.  Depends on grammar again, whether the condition is part of A’s estate.  So this IS a remainder!  Most of the time, straight-forward rules of grammar will tell us whether the condition is part of A’s natural estate.

3. A remainder cannot follow a fee simple.

· “To A and his heirs so long as B does not pass the bar, and if B passes the bar, then to B and his heirs.”  In this case, a defeasible FS in A.  Criteria #1:  Is it possible for B’s interest to become possessory the moment A’s estate ends?  Yes.  A’s estate may never end, but it is possible. Meets definition #1 of a remainder.  Criteria #2:  Does B’s FI divest A’s PI?  The way the grant is written, the condition is built in as part of the grant. It is part of A’s natural estate.  So it meets the second definition of a remainder.  So, does this mean we call B’s FI a remainder?  No, because of definition #3: A remainder cannot follow a fee simple.  Thus, no matter how this grant is constructed, the FI in grantee third-party cannot be a remainder.
B. Contingent vs. Vested Remainders

· Assuming that the FI has been determined to be a remainder, there is another level of distinction between two kinds of remainders:

1. Vested; or

2. Contingent.

· A second checklist figures out whether or not the remainder is vested or contingent.  Two more questions must be asked to determine if RM is vested:

1. Is the beneficiary of the RM an identifiable beneficiary (person, corporation)? 

· “To A for A’s life, then to B and his heirs.”  B’s FI meets criteria of a remainder.  Is the beneficiary of the RM identifiable? Yes, it is to B! 

· “To A for A’s life, then to B’s children and their heirs.”  No longer B.  B’s children are the beneficiaries.  Let’s suppose that at the moment in time at which this grant has taken affect (if a will, this means when the person dies, NOT when the will is written; if a grant during a person’s life, it becomes effective at a particular moment in time when all the legal formalities are completed), B doesn’t have any children.  Here, there is no beneficiary.  Nonetheless, this is a legitimate FI – as long as B is still alive; it is possible for there to be a beneficiary in the future.  It is simply a contingent remainder, not a vested remainder.

2. A remainder must NOT be subject to any condition precedent other than the expiration of the prior estate.  

· “To A for A’s life, then to B and his heirs.”  In this instance, B’s interest is a RM.  In fact, it is a vested remainder.  Nothing else has to happen in the world other than A’s estate running out for B’s interest to become possessory.  
· “To A for A’s life, then to B and his heirs if B has passed the bar.”  Is this a RM? Not following a FS. No break between the estates.  Does B’s interest snatch A’s estate away (i.e., divest A’s grant)?  No.  Not the way it is written.  It requires that B never get the property until A’s LE is over.  So this is a remainder.  Is it vested?  Go to the definitions…is the remainder subject to any condition precedent other than the expiration of the prior estate?  Yes. Something else has to happen other than A’s life estate ending.  He has to pass the bar.  So this is a contingent remainder.

· Once you have determined that a RM is contingent, then the labeling is done.  All CRM are created equal. 

· If it is VESTED, however, there is another set of labeling:

1. Indefeasibly vested – once it becomes a PI, there is no FI out there that can take away its possession.  

· “To A for A’s life, then to B and B’s heirs.” Once B gets possession, there are no other future interests out there to take it away.  What if this isn’t true?  What if there is an EI out there to snatch your estate away?  Go to #2.

2. Vested remainder subject to divestment 

· “To A for A’s life, then to B and his heirs, but if C passes the bar, then to C and his heirs.”  You could say that if some time during the life of A that C passes the bar, you could say that there is a condition.  BUT the law of estates is very, very mechanical in this respect.  There must be a condition precedent.  This condition here comes AFTER B’s interest.  Nothing has to happen grammatically before B’s estate in order for B to get the estate.  It is based on the grammar of the grant. Not what happens in reality. So, the remainder is vested.  There is however, an EI out there that could at some point in time grab B’s property away from him.  No legal consequence to calling this VRMSD, rather than an IVRM – just a reminder to B that C can snatch his interest away.

3. Vested remainder subject to open (subject to partial divestment) – This category has legal consequences, unlike the above two.  

· “To A for A’s life, then to B’s children and their heirs” (i.e., B’s children in FSA) “and his heirs” = code words for FSA.  If there are no B’s children out there at the time the grant takes affect = CRM.  Let’s say there is one person out there, then there is an identifiable person, and this then is a VESTED remainder.  Two years after grant takes affect, A’s LE is still running and B has another child. Now there are two people with a vested remainder – this is a vested remainder subject to open: the # of people who are there is open.  What happens when new people join the class – still called a VR subject to open, but 1st child has to share with 2nd and so on.  Each time someone is added to the class, each member’s share goes down.

· When does the class close? 

a) when mother dies – biological (or physiological) closing
b) law presumes rule of convenience – as soon as it is possible for the remainder to become a present possessory interest, at that moment in time, the class closes.  Anyone who comes along later, like a child born after R becomes a PI is out of luck.  Reasons for this rule: easier to administer and rule against perpetuities.

· Definitively failing to vest – “fizzling out”; when certain events happen that make it impossible for a FI to ever become a PI.

C.  Executive Interests

· Two different types of executory interests (no legal distinction): shifting or springing

1. shifting – when an EI snatches property away from someone other than the original grantor

2. springing – “To A for A’s life, then one week later, to B and his heirs.”; can’t be a remainder (there’s a necessary gap), what happens to the property when A’s life ends for that week? Grantor kept the week – has a reversion.  One week after the reversion, B’s FI springs out of the grantor’s possession and becomes a PI.  Another example: “To A and his heirs ten years from now.”

D.  Other Important Notes

· Need to account for the entire timeline.  “State the title” – identify every PI and FI that are possible, FI kept by grantors are not always explicitly stated in the grant.  How do you know if the grantor has kept some portion of the timeline?  Two answers: only way to be sure that timeline is accounted for, grind it out – think about all the possible interests there are.

· “To A for A’s life, then to B and his heirs”. A has for A’s life, when A’s LE ends ( B in FSA.  No other conceivable timeline.  Grantor has conveyed away everything.
· “To A for A’s life, then upon expiration of A’s estate to B and his heirs if B passes the bar.”  B has a contingent remainder in FSA.  If B’s FI becomes a PI, it will be a FSA.  Is the entire timeline accounted for?  No, what if B hasn’t passed the bar at the time that A’s LE terminates?  There has to be a timeline when someone other than A or B takes possession.  If B passes the bar a year after the LE ends does B then get the land?  Depends – most states give grantor a reversion and transforms Bs FI into an executory interest that will become a PI if B ends up passing the bar.  What if the grantor intended B to pass the bar by the time A’s life estate ends? B is gone and the grantor keeps a reversion in FSA.  To know what kind of reversion grantors keep, need to think through all the contingencies. 
· It is not always easy to know if the grantor has kept a future interest. The way to figure it out is to take the sum total of what was granted and subtract all that the grantor carved out, and anything left is what the grantor kept.

· A short cut (it won’t tell if you the grantor has kept a future interest, but it will tell you if the grantor has kept a R in FS):

1) “To A for A’s life, then to B and his heirs if B ever passes the bar.”  Assume grantor started with a FSA.  We also know B has been granted a future interest.   We know “then” means the termination of A’s grant.  B has a FI in a R (remainder).  Does anything have to happen for A’s interest to end?  Yes, there is a condition.  But once B gets in, he assumes the rest of the timeline.  What happens if A’s life terminates before B passes the bar?  B’s future interest would definitively fail to vest.  He can no longer get the present interest.  So the grantor would in that case have a R in FSA.  What if B is alive, but hasn’t passed the bar and A’s LE terminates?  Grantor keeps timeline.  

2) “To A for A’s life, then one day later to B and his heirs.”  What happens during this one day when A’s life has ended?  A must have kept a reversion. You know definitively that the grantor’s possession is only going to last one day.  Standard classification is to call grantor’s reversion a R in FS.

· Three durational characteristics of an interest in fee simple:

1) Interest is potentially infinite.

2) Finite, but the condition that makes it finite is not somebody’s life or a specific amount of time.

3) Terminable upon an event that is certain to occur, provided such an estate is one left in the grantor subject to the defeat upon the occurrence of the stated event.  “To A for A’s life, then one day later to B and his heirs.”  Law just calls that a R in FS to avoid coming up with another label.

· How do we know for certain that the grantor has kept a R in FS?  If the grantor starts with the FS, the grantor will keep a R in FS (he may have other FI as well) unless one of two things has happened:

1) the grant creates a present possessory fee simple; or

2) the grantor conveys away a vested remainder in fee simple.

VI. Rule Against Perpetuities

A. The Logic Behind the Rule

· PoR, RoE, CRM, EI and VRMSO ( These five future interests make it hard to know exactly who will end up with the property because of their conditional nature.  What these five uncertainties do is diminish the market value of land.  So what the law does to counteract all the restrictions and contingencies is to place a time limit on how long you can screw up the marketability of the land.  This is the basic idea of the Rule Against Perpetuities (RAP).

· These types of interests are extremely hard to valuate.  “To A for his life, then to B and his heirs if B gets married.”  If C wants to buy the entire FSA timeline of the property, he needs to go to A and buy his PI and then he needs to go to B and get his possible FI.  But what is the value of B getting married?  Since it is so hard to put a value on some of these conditions, it is really hard to promote the marketability of that property.

· Another example:  “To A for A’s life, then to B’s children and their heirs.”  If B doesn’t have any children and someone wants to buy a FSA in the property, the buyer can find and buy out A’s interest, but he can’t buy B’s children’s interests because they don’t exist yet!  It’s a class that so far has no members.

· Faced with these problems, the law can do three things:

1) The law will simply say that these interests can no longer be made (but this is extreme and there are good reasons for these conditions); or

2) Go the other way and say deal with it; or

3) Take the middle ground.  The law will let these uncertainties go on for a specified amount of time, and then the law will automatically take away the uncertainties.  This is what the law actually does – it places a timeline on certain interests.  This is the background for the COMMON LAW Rule Against Perpetuities.

B. Figuring It Out

It achieves the goal of creating a lifespan for these future interests, except that it does it:

1) INCONSISTENTLY – The RAP applies to CRM, VRMSO, and EI, but NOT to PoR or RoE.  You can create the most uncertain conditions in a DFS, but the rule doesn’t touch them.  Some state statutorily create time restrictions on PoR and RoE.

2) CONFUSINGLY – how long is the RAP going to give you to have uncertainties go away?  The RAP states that “no interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.” Two problems: 1) it makes no sense; and 2) it is ambiguous (the word ‘vested’ means something completely different than what it means when it is used in ‘vested remainder.’)  

· RAP makes the uncertainties we are worried about go away in three ways:

a) Possessory.  When a FI becomes a PI,  the uncertainty go away; PIs are never subject to RAP.

b) Future interests that are not on the “hit list.”  Remember FI can change its name.  If one of the five FI transform themselves into a FI that doesn’t create an uncertainty, the RAP ignores it.

c) Definitively fails to vest.  Becomes impossible for it to become a PPI, then there are no uncertainties, it’s off the timeline.

· Anyone of these three things is what is meant by “vest” in the context of RAP.  If the FI in question will do that within the time frame created by the RAP, then it’s fine.  

· What’s the time frame within which one of these three things has to happen?  “Not later than 21 years after some life in being at the creation of the interest.”  This means we have 21 years PLUS this life in being at the creation of the interest.  Anytime a FI is created, at that point in time there are certain concrete living human beings/a subset of persons whose lifespans define this part of the timeframe of the rule.  

a) Measuring life – any person who is alive at the time that the relevant FI is created who might conceivably be the lifespan that gets added to 21 years to see if the FI is valid; better word would be “testing life.”

b) Validating life – exists if the FI is valid under the RAP; if it is not valid, then there are no validating lives.  A “validating life” is someone whose life span plus 21 years absolutely, positively guarantees that the relevant FI will vest (i.e., that one of the three above things will happen).

· There are certain persons who are plausible candidates for a validating life.  If you can’t find any of these people, there can’t be a validating life and the interest is invalid.  If there is a validating life, it will be found in one of the following:

i) Beneficiaries of the grant (including all PI and FI holders in the grant).

ii) People who can affect the identity of beneficiaries (e.g., “to A for A’s life, then to B’s grandchildren and their heirs.”) We have a LE in A. A is a beneficiary.  In B, we have some kind of remainder in B’s grandchildren.  What kind of remainder? We don’t know.  If B has grandchildren, then it is VRM (maybe STO if there’s someone out there who can add to B’s grandchildren).  If B has no grandchildren, then it is a CRM.  B is not a beneficiary under this grant, but B affects who ends up in this class – B can have children who have grandchildren.  B is an affector.  B’s children (if alive at the time of the grant) are ALSO affectors, because they can definitely affect the class of grandchildren.  Not only B’s children, but anybody in the world who could help B’s children make children (i.e., anyone of the opposite sex) – do we need to include them as affectors as well?  No.  The law says it is in fact only a limited, identifiable group of people who can directly affect the identity of the beneficiaries.

iii) A limited, identifiable group of people who can directly affect conditions in the grant, “conditions people,”  (e.g., “to A for A’s life then to B if C gets married.”)  C is not a beneficiary.  C can’t affect the identity of the beneficiaries, but C is someone who can directly affect a condition in the grant determining if somebody gets the property.

· The RAP is looking for people who have a direct, causal relationship to the grant.  

· Once you have gone through this list, what do you do conceptually when you have them all together? You blow up the room.  They are all dead.  Twenty-one years after they have been blown up, you see if the interest has been vested.

· If you focus on the big picture, the craziness will make more sense.  What the RAP does is try to prohibit people from creating specific kinds of future interests – those interests which will lead to uncertainties in the market.

· In most inquires, it is not a difficult inquiry:

1) “To A for A’s life, then to B if B passes the bar.”  A and B are beneficiaries.  B can directly affect the conditions.

2) “To A and his heirs, but if liquor is sold on the property then to B and his heirs.”  Who are the possible measuring lives?  A and B are beneficiaries.  Who can directly affect?  In some sense, anyone can (anyone can sell liquor on the property), but there’s no person who directly has a role in potentially selling liquor on the property.  If there’s a generalized condition that doesn’t depend on the actions of a specific person, then there is no one who satisfies condition #3.

· RAP is asking us to see, if within a period of time, can we absolutely be certain that the FI in question will vest.  If yes, there is a valid FI.  If no, you have an invalid FI. 

3) AT THE WRONG TIME - Modern statutes say that if at the end of the time period, and the FI has not vested, then it vanishes.  The CL RAP is different.  It says that you must make a guess about the future.  The moment that the grant becomes effective, at that instance in time, the law looks forward and says “are you absolutely certain that one of these three things will happen to make the FI  vest?”  If there is any possibility that it won’t (no matter how far-fetched), then the RAP wipes out that FI right then and there. 

i) “To A and his heirs, but if liquor is sold on the property, then to B and his heirs.”  A and B are beneficiaries.  No one can affect the identity of the beneficiaries.  No one can affect the conditions.  Kill A and B off now, and 21-year clock starts clicking.  Is there any scenario where all the people counted as measuring lives are dead, and the property still isn’t vested?

· Two options:

a) Liquor is sold on the property and it becomes vested because it is given to B; or 

b) Liquor has not been sold within 21 years plus life in being.  RAP doesn’t like this scenario, because there isn’t a guarantee that this FI will become possessory within the time frame, we could potentially wait around forever to see if liquor would be sold on the property. The RAP says that B’s EI in FSA is a legal nullity; so it is as though the law took a pen and drew a line through that part of the grant.  The grant will now look like this:  “To A and his heirs, but if liquor is sold on the property, then to B and his heirs.”  A has just acquired a fee simple absolute.

ii) “To A and his heirs so long as no liquor is sold on the property, and to B and his heirs if liquor is sold.”  This is a FSSEI.  Looks like B has an EI in FSA.  Same analysis:  Who are beneficiaries?  A and B.  We blow them up. Can we imagine a scenario where the FI has still not vested?  Yes (for same reason as above).  So RAP says, “B – you never got a EI.”  But here the grant now reads “To A and his heirs so long as no liquor is sold on the property” (the rest is crossed out).  Now A has a FSD. The grantor is the proud owner of a PoR in FSA (regardless of whether or not he wants it).  What the grantor really wanted was to create a FSD in A, and if liquor was sold on the property, he wanted B to get it.  

iii) “To A and his heirs so long as liquor is not sold on the property within 21 years of B’s death, and to B and his heirs if liquor is sold on the property within 21 years of B’s death.”  A and B are the only measuring lives.  Blow them up.  Wait 21 years.  If within that time period, liquor is sold, the interest becomes possessory ( B.  If not sold within the time frame, then the FI has definitively failed to vest, which means that the RAP says that it is OK.  

iv) “To A and his heirs so long as no liquor is sold.”  A has a present possessory fee simple determinable.  Grantor has a PoR in FSA. Grantor then turns around and says, “B – I hereby give you my PoR.”  PoR are not subject to RAP.  So, you can get around all of this by simply doing what you want in two pieces of paper, instead of one.

4) STUPIDLY – “To A and his heirs in 25 years.”  Grantor has a FS.  A has a EI in FSA.  Kill off A.  Wait 21 years – under a strict application of RAP A’s interest will definitely not vest (would need to wait 4 more years), so grant is invalid.  Stupid, because there is no uncertainty in this grant and RAP is supposed to guard against uncertainties.

C. Rules of Thumb

· If you’ve got a CRM or EI, and the uncertainty that is involved is that there’s some condition that has to happen for the FI to become possessory, IF the interest is tied to a lifetime of a beneficiary, then you know it’s a valid FI since you get the time of the life with 21 years to spare.  It is only when the condition is not tied to the person’s life that there are RAP problems.  

· Suppose you have a grant that says, “To A and his heirs so long as no booze is sold before the next U.S. presidential election, and if…then to B and his heirs.”  We put A and B off in a room and blow them up.  Can we guarantee that the FI will be vested?  The next presidential election will occur in four years, so it is fairly certain that the FI will be vested, right?  WRONG.  It is conceivable that Congress will simply say that George W. will be president for the next 25 years.  Does the RAP really ask us to indulge our imagination?  YES!!! (Another prime example of ‘stupidly.’) 

· Exception:  The RAP will not ask you to imagine that people will come back from the dead (though it will ask you to assume that an 80 year old woman will have children). 

Definitions:


Quiet title claim – a claim that proves right of possession of land.


Action of ejectment – an action to kick somebody off your land.  Don’t need to show quiet title or Blackstonian ownership, only that you have a better claim to the land than the other person.  A prior owner has a better right of possession than a subsequent owner.


Warranty deed – a deed that warrants that you are the Blackstonian owner of that property.  If you sell it, and then it turns out that you are not the Blackstonian owner, then that person can sue you.


Quick claim deed – a transaction in which the possessor sells the property with the assumption of the risk that the possessor is not the Blackstonian owner, or even the first possessor.  Maybe you are in sixth place.  Essentially, you are selling whatever claim you own in that property (with no guarantee that it will be secure).














Definitions:


Allodial – an allodial transfer of land is permanent and absolute (this is how we transfer land today).


Wardship – law of inheritance – a wardship occurs when a Lord died with his eldest son under the age of majority; the King got all benefits of the land until the heir reached majority.


Escheat – if the Lord died without an heir, the land went back to the King.


Infeudation – the process where the King carves out his land.


Subinfeudation – the process where the Lords carve out their land to others.


Substitution – instead of selling off land (and paying a high transfer tax), a Lord would sell off his services for a bogus exchange.








PAGE  
21

