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SUMMARY OF STATUTORY  PROVISIONS SURROUNDING M&A TRANSACTIONS
· Board Approval required for:
· Merger (or Share Exchange under MBCA)
· MBCA §11.04(a)
·  DE §251(b))
· Except - Short Form Merger (Parent owns 90% or more of sub) – No sub board vote
· MBCA §11.05(a)
· DE §253(a)
· Sale of (Substantially) All Assets by Target
· MBCA §12.02(b)
· DE §271(a)
· Disposition of Stock (e.g. to purchase assets or fund a sub)
· MBCA §6.21(b)
· DE §152-161
· Other – Other actions such as cash purchase of assets/Target may not require board approval, but nonetheless are often brought to the board for sign-off.
· MBCA §8.01(b)
· DE §141(a)
· Shareholder Approval required for:
· Merger (or Share Exchange under MBCA)
· MBCA §11.04(b) 
· Unless (§11.04(g))
· Shareholder of Surviving Corp;
· Survivor’s Articles of Incorporation are not altered;
· Number of each shareholder’s shares unaltered; and
· §6.21(f) not triggered. See Disposition of Stock below.
· Requirements:
· Majority (quorum) of group entitled to vote does so (§7.25), and
· Votes in favor exceed votes opposed (§7.25(c))
· DE §251(c)
· Unless (§251(f))
· Shareholder of Surviving Corp;
· Survivor’s Certificate of Incorporation is not altered;
· Each shareholder’s shares remain identical, and 
· Allows for T’s shares owned by B to be converted to treasury.
· Stock issued for merger is no more than 20%.
· Requirements: Simple majority in favor (§251(c))
· Except - Short Form Merger (Parent owns 90% or more of sub) – No sub vote: 
· MBCA §11.05(a) – Requires approval of majority of quorum of parent.
· DE §253(a) – Requires approval of majority of parent entitled to vote.
· Sale of (Substantially) All Assets by Target
· MBCA §12.02(a) (requires majority of a quorum under §12.02(e))
· DE §271(a; requires approval of majority entitled to vote)
· Disposition of Stock
· MBCA §6.21(f) requires shareholder approval if:
· Issued for consideration other than cash or cash equivalents; and
· Voting power of shares issued is over 20%.
· NYSE 312 (p. 43-44) requires shareholder approval if:
· Issued for something other than cash or in a private financing; and
· Voting power of shares issued is 20% or more.
· Appraisal Rights – Right of shareholders to go to court to determine if they are being compensated fairly.
· MBCA (§13.02): Given if (§13.02(a)):
· (1) Shareholder of a party to a merger if:
· Entitled to vote under §11.04; or
· As long as shares will not remain after the merger
· Shareholder of the sub in a Short Form Merger (§11.05)
· (2) Shareholder of the corp whose shares will be acquired through a Share Exchange
· Except if shares are not exchanged
· (3) Shareholder of Target entitled to vote on Sale of Assets under §12.02
. . . 
· Except if shares are publicly traded before transaction (market-out; §13.02(b)(1))
· Restored if required to accept anything other than (§13.02(b)(3))
· Cash; or 
· publicly traded (after transaction) shares of any corporation
· DE (§262): Appraisal rights under §262(b) if:
· Shareholder holds stock through the merger, unless you vote for the merger.
· Except if publicly traded (§262(b)(1))
· Restored if consideration is anything except some combination of (§262(b)(2)):
· Shares of the acquirer;
· tradable (after transaction) shares in any corp; or 
· cash for fractional shares.
· Except if shareholder of surviving corp and stock issued for merger is no more than 20%. (§262(b)(1))
· Except in case of wholly owned sub (governed by §251(g))
· Short-Form Sub Shareholder (§262(b)(3))
· Substantially All Assets: 
· MBCA (§12.02(a)): Corp has significant continuing business activity if Corp retains business activity comprising 25% of assets and 25% of revenue or income before taxes from previous year.
· DE: To be “substantially all”, dispositions must satisfy one of two tests: (Notes p. 27-29)
· Quantitative: Is the thing being sold economically vital to the corp?
· “substantially all” does not mean “approximately half” (Hollinger)
· Qualitative: Sale is out of the ordinary and substantially alters the form of the business.
· Note: Courts usually find in the same direction with both of these, however Marks feels that a finding of either will trigger voting.


DE FACTO MERGERS AND THE DOCTRINE OF INDEPENDENT LEGAL SIGNIFICANCE (Notes p. 42)
· Some states honor de facto mergers (substance) and some do not (form).
· States that honor de facto mergers do so either statutorily or through equity.
· Honor: CA (statutory); NJ, NY (equity)
· Don’t Honor: DE
· HONORING DE FACTO MERGERS:
· Applestein (NJ; 103) – What constitutes a de facto merger?
· Transaction whereby T shares are delivered to B in exchange for shares of B, and T dissolves and is subsumed into T, thereby depriving B’s shareholders of appraisal rights is a de facto merger.
· Factors that lead to it being a (de facto) merger:
1. Transfer of all shares of acquiree
2. Assumption of acquiree’s liabilities
3. Pooling of interests
4. Absorption of T’s assets/business by B, and dissolution of T.
5. Joinder of officers
6. Retention of acquiree C-level personnel.
7. Shareholder(s) of acquiree exchange shares for those of acquirer.
· Bud Antle (11th Cir. (applying 8th Cir. law) 231)
· All of these factors must be present for a de facto merger:
· Continuation of the Business (Target)
· Continuity of shareholders (Target)
· Target liquidates
· Bidder assumes liabilities
· Irving Bank Corp. (NY; 125)
· Initial transaction of 2-step merger only constitutes de facto merger if both:
· Merger takes place quickly after the initial transaction; and
· Note: NY law prevents a merger for five years after the share acquisition unless Target board approves merger prior to share acquisition.
· Seller quickly ceases to exist
· NOT HONORING DE FACTO MERGERS:
· Hariton (DE; 114) – Doctrine of Independent Legal Significance
· Transaction as in Epstein upheld because asset transfer and dissolution is a legal transaction, taking place independentlly of the merger statute.
· Rauch (DE law; 117)
· Preferred stock redemption rights legally independent of conversion rights under a merger.
· Plasternak (DE; 120)
· Merger statute cannot trump or be used to avoid existing contractual obligations 
· (e.g. supermajority approval provision in certificate of incorporation)


FRIENDLY MERGER PROCESS (Notes p. 45)
From Start to Finish:
· Non-Disclosure Agreement (NDA)
· May be part of the Letter of Intent
· Protection of information s.a. trade secrets, customer lists, etc.
· Don’t want to drive up price by leaking to market or stirring up other bidders.
· Target might otherwise shop Bidder’s bid.
· Lawyers typically draft the agreement to cover information that (1) they didn’t already have and (2) hasn’t become public (though no fault of their own).
· Acquiring company wants to do due diligence so they know what they’re buying.
· Target may do due diligence to the extent that they are getting stock, equity, or that Target management will have an ongoing role in the combined company.
· Letter of Intent
· Purposes:
· Outline for future negotiations/
· Memorialize key terms of agreement.
· Writing to memorialize other obligations.
· Permits companies to pursue (costly) regulatory approvals.
· Binding:
· NDA
· Fees (possibly)
· Intent to Continue Merger Negotiations(possibly)
· CAN BE BINDING. BE VERY CAREFUL. LOI litigation typically turns on an obligation to continue negotiations in good faith.
· Other parts not binding
· Final Agreement
· Representations & Warranties – Statements that the other company is relying upon as factual, and if incorrect will generally void the other party’s legal requirement to merge.
· Materiality Qualifier/Materially Adverse Effects  - usually used to give Target some insulation, because there is always something wrong. 
· According to Tyson (336), industry performance is irrelevant to materially adverse effect. Thus, you cannot use industry failure as a shield.
· Also under Tyson, Bidder cannot use issues it was aware of and accepted at the time of the agreement to later claim Materially Adverse Effect.
· Covenants – Promises to or not to do something (e.g. NDA)
· Conditions Precedent – Conditions that must be satisfied to obligate B to complete transaction.
· Indemnification – Statement of when a party may take action for damages/nullification, and extend until after the closing.
· Shareholder Vote(s)
· Execution
· Payment


TRANSACTION COMPENSATION (Notes p. 48)
Considerations in and Mechanisms for Setting Compensation:
· Courts will largely defer to the negotiation process as long as process does not seem incredible.        (RJR Nabisco; 301)
· Target worries that Bidder stock will tank between time agreement signed and the time the deal closes.
· You may put in a re-evaluation clause that will adjust the ratio
· Could put on a collar (floor and ceiling)
· Earn-out – Target’s post-closing performance directly affects the total purchase price paid.
· Escrows – A portion of the payment price is held by a third party after closing until certain conditions are met.
· Fixed Exchange Ratio - Each share of the Target gets a set number of shares of the Bidder.
· Floor – Value to target shareholders must be above a certain dollar amount, and we take the greater of (the set ratio) and (the ratio that would give the Target shareholders the floor amount worth of Bidder stock).
· Ceiling – Value to target shareholders must be below a certain dollar amount, and we take the lesser of (the set ratio) and (the ratio that would give the Target shareholders the ceiling amount worth of Bidder stock).
· Collar – use of both a floor and ceiling.
· Setting floor and ceiling to the same value makes this a fixed price deal.
· Fixed Dollar Value
· Floating exchange ratio
· Ceiling – Fix the maximum number of Bidder shares to be issued.
· Floor – Fix the minimum number of Bidder shares to be issued.
· Collar – Combination of floor and ceiling
· Setting floor and ceiling to same value is fixed exchange ratio.




APPRAISAL RIGHTS AS EXCLUSIVE REMEDY & VALUATION (Notes p. 52)
Process for Obtaining Appraisal Rights (Asking Court to Ascertain Fair Cash Value for your Shares):
· DE §262: 
· (d) Corp will notify each stockholder entitled to vote of vote and availability of appraisal rights at least 20 days before vote.
· Each stockholder wanting appraisal rights must deliver written demand for appraisal to corp before the vote.
· This provides advance warning to the corporation.
· A proxy or vote against the merger does not constitute such demand.
· You cannot vote in favor of the merger.
· Within 10 days of merger becoming effective, company must send notice that merger was approved.
· (e) w/i 120 days of receiving notice, shareholder (or company) may commence Appraisal Rights proceeding in Court of Chancery.
· w/i 60 days of such notice, if haven’t filed suit, may decide to accept the proposed compensation.
· MBCA Ch. 13:
· §13.21: must (1) give company notice of intent to dissent prior to vote and (2) cannot vote for the transaction.
· §13.24: You get what the corporation considers to be fair cash value, and if you want more you get to go to court.

Under Weinberger:
· Gets rid of Delaware Block Method for valuation, which excluded present value discounting information.
· Previously, had to show a business reason to get rid of the minority. Court acknowledges this is a non-requirement, and thus gets rid of the requirement.
· Court seemed to say that except for extraordinary circumstances, such actions should be brought as an appraisal hearing. (Overruled by Rabkin)
· Set up a bifurcated fairness standard:
· Dealing
· Price

Subsequent Cases:
· Rabkin (177): Issues of appraisal (fair price) must go to an appraisal hearing. Other issues (e.g. fair dealing) may go to Court of Chancery.
· Valuation of a target can include value of corporate opportunities diverted from same inside an appraisal hearing. (Harnett 189)
· Valuation can include elements of future value accrued at any time before merger so long as such value is not speculative. (Cede 195)
· This is despite the apparently narrow scope of DE §262.



REPORTING & THE WILLIAMS ACT (Notes p. 57)
· Requires person (or group, conglomeration, etc.) who acquires more than 5% of a company’s stock to file a report indicating:
· Source of funds used to purchase
· Plans for Target in event they gain control
· Why should you have to go public after acquiring 5%?
· Shareholder protection. They get to see things coming.
· Management gets to see it, and respond so that shareholders make an informed decision.
· Can also give management time to generate value through an auction.
· It is a reportable event when a group with over 5% of a company’s stock comes together. (Milstein 376)
· A showing of irreparable harm is required for relief beyond compliance. (Chromalloy 387 citing Mosinee Paper 383)
· Injunction to prevent voting of the shares, and require a divestment.
· Williams act protects incumbent management and shareholders from a battle for control. If not in play, and no other irreparable harm, no injunction.
· Most courts will give standing to either the shareholders or Target, but only for injunctive relief, not for damage action.
· 1. There is a private right of action.
· 2. Who has standing? Target, and possibly shareholders who sold to him after he acquired the requisite percentage.
· If you file a 13D, the price goes up.
· Any mucking about with company directors or policy constitutes desire for control (Chromalloy 387)
· Williams act was not designed to do more than force disclosure.
· Only have to disclose intent to control the company, but no specifics thereof.



TENDER OFFERS (Notes p. 60)
Requirements:
· 14(e)(1) Offer must be open for at least 20 business days
· 14(d)(10) All who tender must be treated equally
· Right to pro-rata tender
· Right to withdraw tender before close of offer.

What Constitutes a Tender Offer?
· Self-Tender can constitute a tender offer if meets Wellman factors: (SEC v. Carter Hawley Hale 393)
· Active & widespread solicitation of public shareholders
· Solicitation made for substantial percentage of stock
· Offer to purchase made a premium over trading price
· Premium must be at time of offer to purchase, not some preceding event.
· Terms of offer are firm, not negotiable.
· Offer contingent on tender of a certain number of shares.
· Offer open for a limited period of time.
· Offeree pressured to sell stock.
· Public announcement of plan precedes rapid accumulation of shares.
· Williams act designed to protect lay investors. Thus, purchase from sophisticated investors cuts against protection. (Hanson Trust 402)
· Tender offer constitutes a contract between offeror and tenderers, and both are bound by the terms thereof, which cannot be (easily) trumped by claims for breach of good faith, etc. (Gilbert 418)



STATE TAKEOVER PROTECTIONS (Notes p. 63)
Notes:
· Primarily to prevent hostile takeovers.
The Three Generations:
· First: Disclosure and Fairness - ILLEGAL
· As in Edgar (422), gave state entity ability to determine fairness, thereby conflicting with Willams Act’s purpose to set a fair balance between bidders and incumbent management.
· Second: Control Share and Fair Price - LEGAL
· CTS (433): Upon gaining certain percentages of T’s stock, T must get approval from a majority of disinterested (neither T nor management) shareholders in order to vote its shares.
· Purpose of Williams Act is not to tip the playing field, but that doesn’t stop states from doing so as long as  they don’t mess with the tender offer process.
· Third: Business Combination – LEGAL
· Amanda (445) : Absent approval from T’s board before the purchase, upon gaining a certain percentage of T’s stock, B cannot merge with T for three years.
· Largely in place because it dries up the financing for LBOs.
Types of Statutes:
· Control Share Acquisition Statute – Threshold buyer can’t vote w/o subsequent shareholder approval.
· Fair Price: Some statutes require payment of fair price on second step, which require either:
· Same exact compensation in second step, or
· Supermajority approval of proposed compensation.
· Redemption Rights:
· If you take over a certain percetage of the company, all shareholders can tender their shares for the set price.
· Business Combination Statutes:	
· Prevent combinations under certain circumstances. 
· E.g. for 5 years after you acquire a threshold amount of a target without prior target board approval.
· Fiduciary Duty Statutes:
· Board can consider other constituencies beyond shareholders (e.g. workers, etc. – legal argument for poison pills to encourage the business to keep jobs).
· Disgorgement (Anti-Greenmail) Statutes:
· Any gain made by a greenmailer can be recovered by the corp through a suit.



Specific Statutes
· DE Anti-Takeover Statute, §203
· No business combinations with an “interested stockholder” (15% threshold) within 3 years of time that stockholder became interested.
· Can get approval of the board prior to acquisition.
· If you want to do a leveraged transaction, you have to do a tender offer and get over 85% of shares (excluding those owned by officers and through ESPPs).
· Even if you failed to get approval before the transaction, and you failed to get 85%, you can get the combination if (a) a subsequent board approves it, and (b) it passes with 2/3 of the disinterested shareholders.
· Can opt out of this entirely in articles of incorporation
· In WI this is mandatory.
· PA
· They have a control share acquisition statute with very limited opt outs, a business combination statute (like in Amanda), a redemption statute (at 20%), fiduciary duty statute, and a disgorgement of profits (anti-greenmail) statute. 



SUCCESSOR LIABILITY (Notes p. 67)
· Mostly an issue of long-tail (e.g. product/strict) liabilities.
· Many states (e.g. DE) require you to set up an account to cover these. DE allows you to have judges determine how much should go into the account, at which point no liabilities for shareholders or directors.
· Form matters: Which party to the merger survives?
· Merger  may constitute transfer/assignment for purposes of licensing agreement depending on intent of the parties. PPG (213)
· Appears to depend on form. Could not have argued that merger s.t. original assignee survived would constitute transfer.
· Standstill agreement with the dissolving party to a merger does not preclude attempts to buy the surviving corp. (Mesa 221)
· Sale of a company’s stock does not constitute transfer for purposes of agreements to which that company is a party. (Branmar 225)
· Use a change of control clause
· A company’s debt (contract creditors) transfers to the acquirer if: (Bud Antle 231)
· Buyer expressly or impliedly assumes the debt.
· Defacto Merger (See Outline p. 3)
· Mere Continuation
· Fraud
· Some states (e.g. CA) force parties buying substantially all of a company to accept their target’s contingent liabilities. (Ruiz 238)


CHARTS OF VARIOUS TRANSACTIONS:
Straight Merger:
	2 close corps, 30% stock deal
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	Y 
	Y 

	App
	N
	Y

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y (20% rule; §11.04(b) [g removes under certain circumstances])
	Y (20% rule; §251(f))

	App
	Y (§13.02(a)(1))
	Y (§262 (a-b); if dissent)



	2 public corps, 30% stock deal
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	Y 
	Y 

	App
	N
	N

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y (20% rule; §11.04(b) [g removes under certain circumstances])
	Y (20% rule; §251(f))

	App
	N (§13.02(a)(1))
	N 



	2 close corps, 15% stock deal
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	N (11.04(g); 20% rule)
	N

	App
	N (no vote, no rights)
	N (no vote, no rights)

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y 
	Y 

	App
	Y
	Y (if dissent)



	2 close corps, cash deal
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	N
	N; §251(f)

	App
	N
	N (no right to vote)

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y
	Y

	App
	Y (no market-out)
	Y (no market-out)






	B public, T close; cash transaction
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	N
	N

	App
	N
	N

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y
	Y

	App
	Y (no market-out)
	Y (no market-out)



	Both public; cash transaction
	MBCA
	DE

	Bidder
	
	

	Board
	Y
	Y

	SH Vote
	N
	N

	App
	N
	N

	Target
	
	

	Board
	Y
	Y

	SH Vote
	Y
	Y

	App
	N (market-out)
	Y (market-out, but rights restored.)





Short-Form Merger
	P has 92% of T stock. Cashing out, both closely held.
	MBCA
	DE

	Bidder
	
	

	Board
	Y under §11.04(a)
	Y under §253(a)

	SH Vote
	N under §11.04(g)
	N under §253(a) and §251

	App
	N (no right to vote -> no rights; 13.02(a)(1)(i))
	N – no right to vote under §262(b)(1)

	Target
	
	

	Board
	No under §11.05(a)
	N under §253

	SH Vote
	No under §11.05(b)
	N under §253

	App
	Yes under 13.02(a)(1)(ii)
	Y under §253(d) and/or §262(b)(3)



	P has 92% of T’s stock. Cashing out, both public.
	MBCA
	DE

	Bidder
	
	

	Board
	Y under 11.05(a)
	Y under §253(a)

	SH Vote
	N under §11.04(g)
	N under §253(a) and §251(g)

	App
	N (no right to vote -> no rights; 13.02(a)(1)(i))
	N – no right to vote under §262(b)(1)

	Target
	
	

	Board
	No under §11.05(a)
	N under §253

	SH Vote
	No under §11.05(a)
	N under §253

	App
	No. Given under 13.02(a)(1)(ii), but taken away under §13.02(b)(1)
	Y under §253(d) and/or §262(b)(3) (market-out does not apply)



	Parent merging into sub in downstream merger.
	MBCA
	DE

	Parent
	
	

	Board*
	Y under §11.04(a), 11.05
	Y under §253(a)

	SH Vote
	Y under §11.04(b) (no (g) exception)
	Y under §253(a); “approved by a majority of the outstanding stock of the parent corporation entitled to vote”

	App
	N under 13.02(a)(1)(i), and no market-out
	N – no right to vote under §262(b)(1)

	Sub
	
	

	Board
	No under §11.05(a)
	N under §253

	SH Vote
	No under §11.05(a)
	N under §253

	App
	Yes. Given under 13.02(a)(1)(ii), and no market-out.
	Y under §253(d) and/or §262(b)(3) (market-out does not apply)






Asset Acquisitions
	Bidder buying target for cash, T then dissolving.
	MBCA
	DE

	Bidder
	
	

	Board
	No explicit requirement (see §8.01(b)), although usually brought to board.
	No explicit requirement (see §141(a)), although usually brought to board.

	SH Vote
	No.
	No.

	App
	No. (no vote, no rights)
	No.

	Target
	
	

	Board
	Yes under §12.02(b) 
	Yes under §271(a).

	SH Vote
	Yes under §12.02(a)
	Yes under §271(a).

	App
	Yes under 13.02(a)(3)
	No. Appraisal rights limited to mergers.



	Bidder (public) buying target for cash, T then dissolving.
	MBCA
	DE

	Bidder
	
	

	Board
	No explicit requirement (see §8.01(b)), although usually brought to board.
	No explicit requirement (see §141(a)), although usually brought to board.

	SH Vote
	No.
	No.

	App
	No. (no vote, no rights)
	No.

	Target
	
	

	Board
	Yes under §12.02(b) 
	Yes under §271(a).

	SH Vote
	Yes under §12.02(a)
	Yes under §271(a).

	App
	Yes under 13.02(a)(3)
	No. Appraisal rights limited to mergers.



	Bidder (public) buying target for 30% of stock, T then dissolving.
	MBCA
	DE

	Bidder
	
	

	Board
	Yes under §6.21(b); also see §8.01
	Yes under §152; also see §141.

	SH Vote
	Yes under §6.21(f) and NYSE §312
	Yes under NYSE §312 (but not DE law)

	App
	No under §13.02(a)
	No. Not a merger.

	Target
	
	

	Board
	Yes under §12.02(b) 
	Yes under §271(a).

	SH Vote
	Yes under §12.02(a)
	Yes under §271(a).

	App
	Yes under 13.02(a)(3)
	No. Appraisal rights limited to mergers.



	Bidder (public) buying target for 15% of stock, T then dissolving.
	MBCA
	DE

	Bidder
	
	

	Board
	Yes under §6.21(b); also see §8.01
	Yes under §152; also see §141.

	SH Vote
	No.
	No.

	App
	No. under §13.02(a)
	No. Not a merger.

	Target
	
	

	Board
	Yes under §12.02(b) 
	Yes under §271(a).

	SH Vote
	Yes under §12.02(a)
	Yes under §271(a).

	App
	Yes under 13.02(a)(3)
	No. Appraisal rights limited to mergers.





Tender Offers
	Bidder (public) buying target’s shares for cash*
	MBCA
	DE

	Bidder
	
	

	Board
	No explicit requirement (see §8.01(b)), although usually brought to board.
	No explicit requirement (see §141(a)), although usually brought to board.

	SH Vote
	No.
	No.

	App
	No. (no vote, no rights)
	No.

	Target
	
	

	Board
	No.*^
	No.*^

	SH Vote
	Implicitly – can decide not to tender.
	Implicitly – can decide not to tender.

	App
	No. (no vote, no rights)
	No. Appraisal rights limited to mergers.


* Deal is not between the corps. anymore – it is between the Bidder and the shareholders of the Target.
*^ Board can block transaction via poison pill, seeking out white knight, etc. It has no statutory requirement to be involved, but it can do a lot of things to sway things.
	Bidder (public) buying target’s shares for 24% of B’s stock
	MBCA
	DE

	Bidder
	
	

	Board
	Yes under §6.21(b)
	Yes under §152.

	SH Vote
	Yes under §6.21(f)
	No, but required under NYSE §312

	App
	No. under §13.02(a)(2).
	No.

	Target
	
	

	Board
	No.*^
	No.*^

	SH Vote
	Implicitly – can decide not to tender.
	Implicitly – can decide not to tender.

	App
	No. (no vote, no rights)
	No. Appraisal rights limited to mergers.



	Bidder (public) buying target’s shares for 14% of B’s stock
	MBCA
	DE

	Bidder
	
	

	Board
	Yes under §6.21(b)
	Yes under §162.

	SH Vote
	No. Not over 20% for §6.21(f)
	No.

	App
	No. under §13.02(a)(2).
	No.

	Target
	
	

	Board
	No.*^
	No.*^

	SH Vote
	Implicitly – can decide not to tender.
	Implicitly – can decide not to tender.

	App
	No. (no vote, no rights)
	No. Appraisal rights limited to mergers.





Forward & Reverse Triangular Mergers
1. Forward triangular merger between two closely held corps for 30% of bidder’s stock.
		MBCA
	Bidder
	Sub
	Target

	Board Approval
	Yes under §6.21(b)
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	Yes under §6.21(f) (20% rule)
	No under §11.04(g)
	Yes under §11.04(b)

	Appraisal Rights
	No under §13.02 (not a party to merger)
	No vote, no rights.
	Yes under §13.02(a)

	DE
	Bidder
	Sub
	Target

	Board Approval
	Yes under §152-161
	Yes under §251(b)
	Yes under §251(b)

	Shareholder Approval
	No. §251(f; 20% rule) only applies to parties to transaction.
	No under §251(f)
	Yes under §251(c)

	Appraisal Rights
	No. Not a party to the transaction.
	No under §262(b).
	Yes under §262(b).



2. Reverse triangular merger between two NYSE traded corps for 23% of bidder’s stock.
		MBCA
	Bidder
	Sub
	Target

	Board Approval
	Yes under §6.21(b)
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	Yes under §6.21(f) (20% rule) and NYSE 312
	Yes under §11.04(b)
	Yes under §11.04(b) (vote not lost under §11.04(g))

	Appraisal Rights
	No under §13.02 (not a party to merger)
	Yes under §13.02(a). (no market-out)
	No under §13.02(a)

	DE
	Bidder
	Sub
	Target

	Board Approval
	Yes under §152-161
	Yes under §251(b)
	Yes under §251(b)

	Shareholder Approval
	Yes. §251(f; 20% rule) not a party to the transaction; Yes under NYSE rule 312 (p.43).
	Yes under §251(c)
	Yes under §251(c)

	Appraisal Rights
	No. Not a party to the transaction.
	Yes under §262(b).
	No under §262(b)(2).



3. Reverse triangular merger between NYSE traded Bidder and closely held Target for 4.8% of Bidder’s stock
		MBCA
	Bidder
	Sub
	Target

	Board Approval
	Yes under §6.21(b)
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	No. (not 20%)
	Yes under §11.04(b)
	Yes under §11.04(b) (vote not lost under §11.04(g))

	Appraisal Rights
	No under §13.02
	Yes under §13.02(a). 
	Yes under §13.02(a)

	DE
	Bidder
	Sub
	Target

	Board Approval
	Yes under §152-161
	Yes under §251(b)
	Yes under §251(b)

	Shareholder Approval
	No. (no 20%)
	Yes under §251(c)
	Yes under §251(c)

	Appraisal Rights
	No. Not a party to the transaction.
	Yes under §262(b).
	Yes under §262(a)





4. Reverse triangular merger between NYSE corps where T shareholders receive cash.
		MBCA
	Bidder
	Sub
	Target

	Board Approval
	No, but customary. §8.01
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	No.
	Yes under §11.04(b)
	Yes under §11.04(b) (vote not lost under §11.04(g))

	Appraisal Rights
	No under §13.02 (not a party to merger)
	Yes under §13.02(a). 
	No.

	DE
	Bidder
	Sub
	Target

	Board Approval
	No, but customary
	Yes under §251(b)
	Yes under §251(b)

	Shareholder Approval
	No.
	Yes under §251(c)
	Yes under §251(c)

	Appraisal Rights
	No. Not a party to the transaction.
	Yes under §262(b).
	Yes (market out, then exception to the exception)



5. HP & Compaq; Compaq shareholders getting approx. 37% of HP’s stock.
		MBCA
	Bidder
	Sub
	Target

	Board Approval
	Yes under §6.21(b)
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	Yes under §6.21(f) (20% rule) and NYSE 312
	Yes under §11.04(b)
	Yes under §11.04(b) (vote not lost under §11.04(g))

	Appraisal Rights
	No under §13.02 (not a party to merger)
	Yes under §13.02(a). (market-out not applicable as NewCo not traded)
	No under §13.02(b)(3)

	DE
	Bidder
	Sub
	Target

	Board Approval
	Yes under §152-161
	Yes under §251(b)
	Yes under §251(b)

	Shareholder Approval
	Yes. §251(f; 20% rule) only applies to parties to transaction; Yes under NYSE rule 312 (p.43).
	Yes under §251(c)
	Yes under §251(c)

	Appraisal Rights
	No. Not a party to the transaction.
	Yes under §262(b).
	No under §262(b)(2).





Compulsory Share Exchange under MBCA §11.03

1. B and T closely held. T shareholders to receive 30% of B’s stock.
		MBCA
	Bidder
	Target

	Board Approval
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	Yes (No under §11.04(g), but Yes under §6.21(f) (20% rule) )
	Yes under §11.04(b)

	Appraisal Rights
	No under §13.02 
	Yes under §13.02(a)(2)



2. B and T closely held. T shareholders to receive 15% of B’s stock.
		MBCA
	Bidder
	Target

	Board Approval
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	No under §11.04(g)
	Yes under §11.04(b)

	Appraisal Rights
	No under §13.02 (not a party to merger)
	Yes under §13.02(a)(2)



3. Two NYSE corps, T shareholders to receive 23% of B’s stock.
		MBCA
	Bidder
	Target

	Board Approval
	Yes under §11.04(a)
	Yes under §11.04(a)

	Shareholder Approval
	Yes (No under §11.04(g), but Yes under §6.21(f) (20% rule) )
	Yes under §11.04(b)

	Appraisal Rights
	No under §13.02 (not a party to merger)
	No under §13.02(b)(3)




2
