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Impossible attempts

	
	A. Factual impossibility*


	B. So-called “legal” impossibility**


	C. True legal impossibility

	Examples


	· Mr. Fact (p. 586)

· Picking an empty pocket

· Shooting at an empty bed


	· Shooting a stuffed rather than live deer

· Receiving property that is no longer stolen (Jaffe)

· Lady Eldon: smuggling English rather than French lace (582)


	· Mr. Law (p. 586)

· Smoking marijuana when this is no longer a crime

· Lady Eldon modified hypothetical: smuggling French lace when this is not a crime (585)



	Traditional common law approach


	No defense.

(D is still guilty of attempt if he has the required mens rea for attempt.)


	Defense.

(D cannot be guilty of attempt.)

Rationales: 

· Lack of an illegal “intent” (Keedy, Perkins)

· Concern that acts don’t strongly corroborate intent (Oviedo)


	Defense.

(D cannot be guilty of attempt, even if he believes he is committing a crime.)

Rationale: principle of legality.

	MPC and modern approach 

(e.g. Dlugash)


	No defense. 

(D is still guilty of attempt if he has the required mens rea for attempt.)


	No defense.  

See NY statute (577).

Rationale: This category, “so-called legal imposs.,” is really just one type of factual impossibility.


	Defense.

See NY statute (577).

Rationale: principle of legality.




In cases in columns A and B, if the factual circumstances were as D believes them to be, or if the result that D believes he will in fact bring about were to occur, then D would be committing a crime.  But in cases in column C, if the facts were as D believes them to be, D would not be committing a crime, even if he thinks he would be.

The traditional CL approach differs from the MPC/modern approach only with respect to column B cases (see the darkly shaded rectangles).

* “Inherently impossible” attempts are a subcategory of factually impossible attempts for which some jurisdictions would recognize a defense, or at least permit the judge to dismiss the case, if a reasonable person would realize that the means cannot possibly succeed (see Robbins proposal (586)) or if the means chosen are inherently very unlikely to succeed (see MPC §5.05(2)).

** Distinguishing which cases fit within column A (“factual”) and within column B (so-called “legal”) is extremely difficult.  You should be familiar with how the examples in this chart are treated, but do not worry about how a traditional court that endorses the “so-called legal imposs.” category would draw this line in other cases.

