Checklist– Criminal Law w/ K. Simons – Fall 2007 – Matthew C. Berntsen

1. Actus Reus

a. Voluntary Act

i. Decina Exception

b. Possession 

i. MPC – Knowledge/awareness long enough to discard

ii. CL – Usually knowledge, can be as low as SL.
c. Omission – No general duty; can be imposed
2. Mens Rea
a. Ignorance

i. CL – Willful blindness satisfies knowledge requirement

ii. MPC – Knowledge requirement satisfied if aware of high (> 50%) probability

b. Mistake

i. Mistake of Law – Not a defense
1. Exceptions:

2. Reasonable Reliance (NJ allows defense of misread law w/ lawyer agreement)

3. Non-Publication

4. Lambert Exception (LA convict registration case)
ii. Mistake of Fact
1. CL –

a. For Specific Intent crimes, exculpates if it negates the necessary intent

b. For General Intent crimes, exculpates if reasonable

2. MPC – Exculpates if negates MR of any element of crime (except Statutory Rape)

3. Exceptions:

4. Lesser Crime

a. CL – Guilty of accused crime

b. MPC – Guiltily of crime thought to be committing

5. Moral Wrong – CL Only
iii. Mistake of Other Law - Under MPC, NG if mistake was re: term/law not in codified criminal law.

c. Voluntary Intoxication

i. CL

1. SI Crimes – May be admissible to negate the SI.

2. GI Crimes – No Defense

ii. MPC

1. Admissible to negate MR, but R is presumed if sober D would have been aware.
d. Involuntary Intoxication

i. CL – May or may not be a defense, particularly if causes temporary or permanent insanity.
ii. MPC – Defense if makes insane or causes D to be unable to appreciate or conform conduct.
3. Homicide
a. Categories:
b. CL

i. Murder (possibly 1st (cold-blood) and 2nd degree (warm-blood); FM can be either)

ii. Voluntary Manslaughter (provocation; hot-blood)

iii. Involuntary Manslaughter (Possibly as little as criminal negligence; Midemeanor-Manslaughter)

c. MPC

i. Murder (purposefully or knowingly killing another; R w/ Extreme Indifference (assumed if during enumerated crimes))

ii. Manslaughter

1. Voluntary (EMED)

2. Reckless

iii. Negligent Homicide (criminal negligence)

d. CL – Provocation

i. Majority (Giruard) Categories:

1. Extreme assault/battery

2. Mutual Combat

3. D’s illegal arrest

4. Witnessing injury/serious abuse of close relative

5. Witnessing sudden discovery of spousal adultery (often excluded by statute)

ii. Minority (Maher) Flexible:

1. Average reasonable person would have become impassioned (jury question)

e. MPC – EMED - §210.3(1)
i. Extreme Mental or Emotional Disturbance

ii. Reasonable Explanation

iii. Judged from situation as D believes it to be.

f. CL – Involuntary Manslaughter – grossly deviant (wanton and reckless) behavior.

g. CL – Depraved Heart – Subjective appreciation of high risk and callous, indifferent attitude.

h. MPC – Extreme Indifference §210.2(1)(b)
i. Reckless “manifesting extreme indifference to the value of human life.”

ii. Presumed if murder occurred during commission of enumerated crimes 

i. Felony – Murder (and Misdemeanor – Manslaughter) – CL Only
i. Limitations (jurisdictions are inconsistent as to which they use):

ii. Inherently Dangerous Felony

1. Categorical (California) – is felony usually inherently dangerous (e.g. fraud)?

2. Forseeability

a. Foreseeable

b. High Probability

iii. Independent Felonious Purpose (Merger)

iv. In Furtherance

1. Agency Rule – NG if actor was not a principal or accomplice

2. If killing was foreseeable, guilty.
4. Rape

a. Actus Reus
i. CL

1. Traditional

a. Nonconsent

b. Force or threat of force (typically objectively reasonable)
c. Resistance is required

2. Majority Rule (Rusk)

a. Nonconsent

b. Force or threat of force (typically objectively reasonable)
3. Affirmatively expressed unwillingness (“No means no”)
a. Nonconsent expressed

4. Lack of affirmatively expressed willingness (MTS; “Yes means yes”)

a. Nonconsent

5. Lack of verbally expressed willingness

a. Nonconsent

ii. MPC

1. Only men can commit rape

2. Only women can be raped

3. Nonconsensual spousal intercourse is not rape

4. Resistance not required

5. Recognizes lesser crime of Gross Sexual Imposition

b. Mens Rea

i. CL

1. Proof of recklessness or knowledge of nonconsent (England)

2. Proof of criminal negligence (Sherry, MTS)

3. SL when threat of force is present (Fischer)

4. SL (Minority; Simcock)

ii. MPC – No MR stated, so assume recklessness

5. Attempt
a. Timeline
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b. HMR – As to result only, No HMR as to Circumstance, Purpose as to conduct.

i. MPC minority approach does not require HMR

c. CL
i. Proximity Test – Dangerous proximity to completion. Applied with various degrees of strictness.
ii. Res Ipsa / Unequivocal Act Test (Silent Movie)

iii. Last Act Test – D took last act (e.g. completed attempt). Not really used.

d. MPC – Substantial Steps (how much has been done?)

e. Attempted Felony-Murder – Is typically not recognized. Florida has a very broad statute that does recognize it.
f. Abandonment – Cannot abandon a completed crime/attempt.
i. CL – Traditionally not recognized, although some recent decisions allow it
ii. MPC – Full defense if renunciation was voluntary and complete.
g. Impossibility
i. Factual Impossibility (picking empty pocket)
1. No Defense under CL or MPC
ii. So-Called Legal Impossibility (Smuggling English rather than French lace)

1. CL – Defense

2. MPC – No Defense

iii. Legal Impossibility (Smoking cigarettes believe it to be illegal)
1. Full Defense under CL or MPC
6. Accomplice Liability

a. CL

i. P (or sometimes K) as to Principal’s conduct

1. Fountain (minority) approach requires P for lesser crimes and K for greater crimes (e.g. murder)

ii. Must actually further principal’s crime
iii. Principal must have attempted/completed crime for accomplice liability

iv. Traditionally, cannot be guilty if principal found innocent

v. Natural and Probable Consequences Rule

1. D guilty of crimes naturally flowing from crime intended.

vi. Accomplice would be convicted of complicity (lesser penalty)

b. MPC

i. Purpose of aiding

ii. Can attempt to be an accomplice

iii. Guilt is completely separate from that of principal, and does not require that principal have attempted/committed crime.

iv. Can be accomplice to R/N crimes if contributed to the underlying conduct w/ requisite MR

v. Rejects natural and probable consequences rule

vi. Accomplice committed of crime that principal committed, or greater, depending on A’s MR.

7. Defenses

a. Justification
i. Self Defense

1. CL

a. Proportionality (not a numbers game; can kill 100 to save 1)

i. Threat of death or serious bodily injury

ii. Force used proportional to harm threatened

b. Necessity

i. Treat unlawful and immediate

ii. Danger is pressing and urgent

c. Reasonable Belief – D must reasonably believe that he is in imminent peril

d. Duty to Retreat – Some jurisdictions require, others do no

e. Castle Exception

2. MPC – Same as CL except
a. Actions must be “immediately necessary” (broader than CL)

b. Fear measured by an “actor in his situation” (broader than CL)

3. Mistake – See chart on outline p. 49

4. BWS – Some courts allow evidence as to mental state, some allow battered woman standard, some don’t allow.

ii. Necessity (Lesser Evils)
1. CL - Necessity
a. Faced with clear and imminent danger (NY requires that harm caused clearly outweigh that faced)

b. Typically, no killing of innocents

c. Must arise from natural (non-human) circumstances

d. No fault of the actor in getting into situation

2. MPC – Choice of Evils
a. Harm avoided is greater than that caused

b. Actor was not R or N in bringing about situation requiring choice

c. Takes numerical approach to homicide

d. Can be caused by a human

3. Legislative Preclusion Exception (e.g. Political Necessity)
b. Excuse

i. Duress

1. CL

a. Imminent Threat, typically of great bodily injury

b. No defense to murder

c. Sometimes treated as a subcategory of lesser evils (justification, and harm avoided must be greater than harm caused)

d. No fault of the actor in getting into situation

e. Threat is by a human

2. MPC

a. Threat of “unlawful force” judged by person of reasonable firmness

b. Can justify murder

c. Precluded if D was R (but not N) in placing self in situation

d. Threat is by a human

ii. Insanity

1. CL

a. Cognitive Only – Complete incapacity to appreciate wrongfulness

i. Voided by intellectual knowledge of legal or moral (self or society) wrongfulness

b. Deific Decree Exception

2. MPC

a. Cognitive Prong – Lacks substantial capacity to appreciate wrongfulness

b. Volitional Prong – Lacks substantial capacity to conform conduct to requirements of law/society.
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