M. Berntsen’s Briefs for Criminal Law with Prof. K. Simons – Fall 2007

BRIEF – 214 – 9/13/07

REGINA v. CUNNINGHAM
Court of Criminal Appeal

[1957] 2 Q.B. 396
FACTS

· D’s mother lived in an apartment at No. 7A Bakes Street, Bradford.

· Elderly couple lived in adjacent house.

· On 1/17/1957 D wrenched loose the gas meter from the basement, and a considerable volume of gas escaped. 

· Mrs. Wade was asleep next door, some gas seeped into her home, and she was partially asphyxiated.
PROCEDURE

· D “submitted that there was no case to go to the jury” 214-215. Judge rejected.
· D convicted.
· D appealed conviction claiming that judge incorrectly instructed the jury as to the meaning of “malicious”.
· Conviction quashed.
ISSUE
For an act to qualify as malicious, must if have either intent to cause harm or must the D have foreseen that harm may occur and yet have acted negligently or recklessly?

HOLDING


Yes.
RATIONALE

· Quote from Prof. C.S. Kenny, middle of Pp 215

· Should have been let the jury decide of D intended Mrs. Wade injury or foresaw that removal of the gas meter might injure someone.
BRIEF – 216 – 9/13/07

Regina v. Faulkner,
13 Cox Crim. Cas. 550, 555, 557 (1877)
FACTS

· D, a sailor, went to the hold of his ship to steal rum and lit a match

· The rum caught and the ship was destroyed.
PROCEDURE

· D convicted.
· D appeals, arguing that judge misdirected the jury as to meaning of “malicious”
· Conviction quashed.


ISSUE

If in the course of committing a crime one accidentally does some collateral act that if done willfully would be criminal, is that person criminally liable for the accidental act?


HOLDING

No.

RATIONALE

Question at issue is too broad, and affirming it has no basis in precedent.
BRIEF – 229 – 119/07

United States v. Jewell,

United States Court of Appeals, 9th Circuit

532 F.2d 697 (1976)
FACTS

· D entered US from Mexico with 110lbs. ($6,250) of marijuana hidden in a secret compartment of his car.

· D testified that he did not know that marijuana was there. 

· Evidence that D was lying.

· Evidence that D was being truthful, but took active measures to avoid being aware.
PROCEDURE

ISSUE

Is it sufficient to show knowledge by showing “beyond a reasonable doubt, that if the defendant was not actually aware  . . . his ignorance in that regard was solely and entirely a result of . . . a conscious purpose to avoid learning the truth” (231)


HOLDING

Yes.

RATIONALE

· MPC states that “knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist.” (230)

· Policy argument – that allowing people to do not have positive knowledge to go free will dramatically reduce the efficacy of trafficking laws.

DISSENT


Jury instructions defective:

· Fails to mention that D must have high probability of awareness.

· Did not alert jury that D could not be convicted if he “actually believed” that there were no drugs.

· States that he could be convicted if  “not actually aware”.
BRIEF – 239 – 9/24/07

People v. Olsen

Supreme Court of California

36 Cal. 3d 638, 685 P.2d 52 (1984)
FACTS

Olsen engaged in sexual relations with Shawn M., a minor. There was some question as to its consentuality. 

PRODECURE

ISSUE

“Is a reasonable mistake as to the victim’s age a defense to a charge of lewd or lascivious conduct with a child under the age of 14 years?

HOLDING

No.

RATIONALE

· There are special provisions in section 1203.066 subsection (a)(3) providing for early parole of those who “honestly and reasonably believed the victim was 14 years old or older,” (241) which shows that the legislature was intending to convict people who fit that bill.

· “A mistake of fact relating only to the gravity of an offense will not shiled a deliberate offender from the full consequences of the wrong actually committed” (241)

· Note that dissent agrees with majority’s ruling, but not their reasoning.

BRIEF – 243 – 9/24/07

B (a minor) v. Director of Public Prosecutions

House of Lords

[2000] 1 All E.R. 833

FACTS

B, a boy of 15 repeatedly requested oral sex from a 13 y/o girl.
ISSUE

If a defendant is convinced that the victim is over the age of consent, can D be found guilty of statutory rape?


HOLDING

No.

RATIONALE
· “An age-related ingredient of a statutory offense stands on no different footing from any other ingredient. If a man genuinely believes that the girl with whom he is committing a grossly indecent act is over 14, he is not intending to commit such an act with a girl under 14.” (244)

BRIEF – 381 – 10/9/07
Commonwealth v. Carroll,

Supreme Court of Pennsylvania

412 Pa. 525, 194 A.2d 991 (1963)
FACTS

· D was a good man who left the army to satisfy his wife and be with her and their two children.

· The wife had sadistic tendencies toward the children.

· The wife was very combatitive.

· D went away for a few days, and left a loaded .22 piston on the windowsill next to their bed for wife’s safety.

· On Jan 16, 1962 D returned home and told wife he had to take a position requiring him to be away 4 nights a week.

· Wife became irate and they argued until 4am.

· Wife made disparaging remarks about D and their children.

· D remembered the gun and shot wife twice in back of head.
PROCEDURE

· Sentenced to life imprisonment

· Denial of motions in arrest of judgment and for a new trial

· Appealed to SC of PA.

ISSUE

Doesn’t the evidence support a conviction no higher than 2nd degree murder?


HOLDING

No.

RATIONALE

“D remembered the gun, deliberately took it down, and deliberately fired two shots into the hear of his sleeping wife. There is no doubt that his was a willful, deliberate and premeditated murder.” (384)
BRIEF – 386 – 10/9/07

State v. Guthrie,

Supreme Court of Appeals of West Virginia

194 W. Va. 657, 461 S.E.2d 163 (1995)

FACTS

· D killed a co-worker who was picking on him.

· D suffered from panic attacks among a number of other mental conditions.
PROCEDURE


Unknown.

ISSUE

Is it proper to equate the terms “willful, deliberate and premeditated” with “mere intent to kill”? (387)

HOLDING

No.

RATIONALE

“To allow the State to prove premeditation and deliberate by only showing that the intention came ‘into existence for the first time at the time of such killing’ completely eliminates the distinction between the two degrees of murder.” (387) 
BRIEF – 390 – 10/10/07

Girouard v. State,

Court of Appeals of Maryland

321 Md. 532, 583 A.2d 718 (1991)
FACTS

· D and decedent wife had been married for about 2 months.

· Wife taunted D, who ultimately attacked her with a knife.
PROCEDURE


??

ISSUE

Were decedent’s taunting words “enough to inflame the passion of a reasonable man so that the man would be sufficiently infuriated so as to strike out in hot-blooded blind passion to kill her?” (392)

HOLDING


No.

RATIONALE

“‘[T]here must be not simply provocation in psychological fact, but one of certain fairly well-defined classes of provocation recognized as being adequate as a matter of law.’ The standard is one of reasonableness; it does not and should not focus on the peculiar frailties of mind of the Petitioner.”
BRIEF – 392 – 10/10/07

Maher v. People,

Supreme Court of Michigan

10 Mich. 212, 81 Am. Dec. 871 (1862)
FACTS

· D observed wife go into words with decedent (H) and come out some time later.
· D followed H to the saloon.
· As he was entering, a friend of D informed him that the wife and H had had intercourse in the woods the previous day.
· D walked up to H, said something, and then shot him in the head.
· Charged with assault with intent to kill.
PROCEDURE


Lower court rejected D’s evidence.

D convicted.
ISSUE

Was D’s evidence properly rejected?

HOLDING


No.

RATIONALE

Standard of provocation is a question of fact, and therefore best put to jurors.
BRIEF – 401 – 10/10/07

People v. Casassa,

New York Court of Appeals

49 N.Y.2d 668, 404 N.E.2d 1310 (1980)
FACTS


· D was dating decedent and became rather obsessed.

· D repeatedly broke into the apartment below the decedent’s to eavesdrop and broke into decedent’s apartment on one occasion.

· D brought a number of bottles of alcohol to decedent as a gift.

· Gift was refused, and D stabbed decedent w/ a knife that D brought with him.

PROCEDURE

· Trial court determined that the test for extreme emotional disturbance was not to be applied strictly from the perspective of D. (402)

· D found guilty.
ISSUE

Was the trial court’s application of the extreme emotional distress rule correct?

HOLDING


Yes.
RATIONALE


Extreme emotional test determined by two factors:

1. D must have acted “under the influence of extreme emotional disturbance.”
2. Must have been “a reasonable explanation or excuse” for such disturbance. (403)
By suggesting that test contains both subjecting and objective components, drafters achieved dual goals of (1) broadening the previous heat of passion doctrine and (2) retaining some element of objectivity in the process. (404)
BRIEF – 411 – 10/15/07

Commonwealth v. Welansky,

Massachusetts Supreme Judicial Court,

316 Mass. 383, 55 N.E.2d 902 (1944)
FACTS

· D owned and operated a night club.
· D usually sent evenings at club, but was out due to illness at the time in question
· A fire was accidentally lit
· Emergency exits were either inaccessible or locked.
PROCEDURE

· Charged w/ numerous counts of involuntary manslaughter

· Convicted and sentenced to concurring sentences.

ISSUE


Can D be found liable for involuntary manslaughter?
HOLDING


Yes.
RATIONALE

“To constitute wanton or reckless conduct, as distinguished from mere negligence, grave danger to other must have been apparent and the defendant must have chosen to run the risk rather than alter his condust so as to avoud the act or omission which caused the harm… it is enough to prove that deathresulted from his wanon or reckless disregard of the safety of patrons in the event of fire from any cause” (412-413)
BRIEF – 415 – 10/15/07

People v. Hall,

Supreme Court of Colorado,

999 P.2d 207 (2000)
FACTS

· While skiing at Vail, D flew off of a knoll and collided with a person below who suffered brain injury and subsequently died.

· Was skiing out of control.

· Trained ski racer (416)

PROCEDURE

· Charged w/ felony reckless manslaughter.

· County court found that conduct “’did not rise to the level of dangerousness’ required . . . to uphold a conviction for manslaughter.” (415)

· District Court affirmed.
ISSUE


Can these facts justify a charge of felony reckless manslaughter?
HOLDING


Yes.
RATIONALE

· Reckless manslaughter requires one to recklessly cause the death of another. (416)
· “For his conduct to be reckless, the actor must have consciously disregarded a substantial and unjustifiable risk that death could result from his actions” (416)
· Could conclude D was aware of risk.
· Fast and out of control.
· Reasonably prudent person could conclude that D was aware that this created risk to people below him.
· Could conclude that risk was unjustifiable
· “Interpreting the facts presented in the light most favorable to the prosecution, we hold that a reasonably prudet and cautious person could have entertained the belief that Hall consciously disregarded a substantial and unjustifiable risk.” (417)
BREIF – 418 – 10/15/07

State v. Williams,

Washington Court of Appeals,

4 Wash. App. 908, 484 P.2d 1167 (1971)
FACTS

· Charge of manslaughter for negligently failing to get medical attention for sick son.
· D’s thought child had a toothache

· Not life-threatening

· Would heal on its own.

· Did not take child to hospital b/c they thought the Welfare Department would take it away from them, and that the child would get better.

· Child died due to abscessed tooth.

· Sick for approximately 2 weeks

· Cheek swelled up and turned blueish

· Odor of gangrene present for approx. 10 days before death.

· Medical care in 2nd week would not have saved child.
PROCEDURE

· Trial court found guilty.

· Court of Appeals upheld.
· Appealed to SC.
ISSUE

Is a well-intentioned parent who believes that a child will get better and thus withholds medical care guilty of manslaughter if found to have violated the “standard of ordinary caution?” (421)
HOLDING


Yes.

RATIONALE

· “There is sufficient evidence [to conclude] . . . that applying the standard or ordinary caution, i.e., the caution exercisable by a man of reasonable prudence under the same or similar conditions, defendants were sufficiently put on notice concerning the symptoms of the baby’s illness and lack of improvement in the baby’s apparent condition . . . to have required them to have obtained medical care for the child.” (421)
· Failure to obtain care constitutes simple negligence, which is sufficient to support a conviction of manslaughter.
BRIEF – 426 – 10/18/07

Commonwealth v. Malone,

Supreme Court of Pennsylvania,

354 Pa. 180, 47 A.2d 445 (1946)

FACTS

· D was out with a friend, and they were playing with a revolver that D had obtained from his uncle’s house. 

· D (supposedly) loaded only the chamber to the right of the pin.

· D and decedent went and ordered some food, and D asked the decedent if he wanted to play “Russian poker”. Decedent seemed apathetic.

· D held the revolver to the decedent’s side and pulled the trigger three times, with the third firing and fatally injuring the decedent.

· D immediately expressed remorse.
PROCEDURE

· D convicted of 2nd degree murder

· D requested new trial, request refused.

· After sentencing, D appealed.
ISSUE


Do these actions demonstrate malice, and thus justify a conviction for murder?

HOLDING


Yes.

RATIONALE

· “A specific intent to take life is . . . an essential ingredient of murder in the first degree.” (427)
· Under common law, a killing is murder if there is malice.
· Malice is not necessarily malevolence toward the victim, but “any evil design in general; the dictate of a wicked, depraved and malignant heart.” (427)
· In committing an act of gross negligence for which death is a reasonably expected result, it demonstrates malice.
· Killing of decedent resulting from an act intentionally done by D, in reckless and wanton disregard of the consequences. (428)
· A “wicked disposition is evidence by the intentional doing of an uncalled-for act in callous disregard of the harmful effects.” (428)
BRIEF – 431 – 10/18/07

United States v. Fleming,

United States Court of Appeals, 4th Circuit,

739 F.2d 945 (1984)
FACTS

· D was intoxicated.

· D crashed his car while running from police at more than 50mph over the limit, killing the other vehicle’s occupant.

· Furthermore, D was weaving through opposing traffic both while the highway was undivided and while it was divided.


PROCEDURE

· D convicted by a jury of 2nd degree murder. 

· Appeals facts are inadequate to establish malice aforethought, and thus he should not have been convicted of murder.
ISSUE

Do these facts establish malice aforethought?

HOLDING

Yes.

RATIONALE

· Malice aforethought is what distinguishes manslaughter and murder.

· Malice aforethought may be established by conduct that is “reckless and wanton and a gross deviation from a reasonable standard of care” (431)

· Difference between malice and gross negligence is one of degree, not kind. (432)

· Facts show behavior markedly different from most vehicular homicides.

· “[D]anger did not arise only by defendant’s determining to drive while drunk. Rather, in addition to being intoxicated while driving, defendant drove on a manner that could be taken to indicate depraved disregard of human life” (432)
BRIEF – 435 – 10/22/07

Regina v. Serné,

Central Criminal Court,

16 Cox Crim. Cas. 311 (1887)
FACTS

· Ds indicted for murder of one of their sons.
· Ds set fire to one of their homes to defraud an insurance company.


PROCEDURE

ISSUE

HOLDING

RATIONALE

· Person of the most common intelligence must have known that Ds’ actions posed deadly risk.
· If Ds set fire to house while family was in it, they are guilty of murder.
· Malice is shown through other felonious actions.
BRIEF – 447 – 10/22/07

People v. Phillips,

Supreme Court of California,

64 Cal. 2d 524, 414 P.2d 553
FACTS

· D convinced parents that he could cure their daughter’s tumor with chiropractic treatment.
· The daughter died after approx. 6 months.
PROCEDURE

· Judge instructed jury that they could convict of 2nd degree murder if D committed felony of grand theft (theft by deception). 
· Jury convicted.
· D appealed.
· SC reverses.
ISSUE

· Should the felony-murder instruction have been given?


HOLDING

· No.
RATIONALE

· Prejudices D as removes malice from jury’s consideration.
· Felony-murder rule can only be triggered by felonies inherently dangerous to life.
· Grand theft does not meet this requirement.
BRIEF 448 – 10/22/07

People v. Stewart,

Supreme Court of Rhode Island,

663 A.2d 912 (1995)
FACTS

· D went on a crack binge for three days.
· During that time, D neither fed nor cared for her infant, which subsequently died.
PROCEDURE

ISSUE

· Should the court consider if a felony can be permitted without danger to life (CA approach), or to consider each situation uniquely?
HOLDING

· Every situation is unique.
RATIONALE

· The CA approach would prevent number of crimes, such as escape from a penal institution, from allowing the felony-murder rule.
BRIEF – 450 – 10/22/07

Hines v. State,

Supreme Court of Georgia,

267 Ga. 491, 578 S.E.2d 868 (2003)

FACTS

· D mistook his friend for a turkey and shot him dead while hunting.
· D was a convicted felon and therefore not allowed to possess a firearm.


PROCEDURE

ISSUE

· Can a convicted felon’s possession of a firearm be one of the inherently dangerous felonies required to support a felony murder?
HOLDING

· Yes.


RATIONALE

· Possession of a firearm by a felon can be an inherently dangerous felony.

· D’s violation of the firearm prohibition created a foreseeable risk.

Dissent
· Specific circumstances were not inherently dangerous and did not carry a high probability that death would result.

· Life in prison for murder “should be reserved for cases in which the defendant’s moral failings warrant such punishment.” (452)
BRIEF – 452 – 10/22/07

People v. Burton,

Supreme Court of California

6 Cal. 3d 375, 491 P.2d 793 (1971)
FACTS

· D killed someone in the course of committing armed robbery.
PROCEDURE

· Trial court instructed jury that it could find D guilty of 1st degree felony murder, which it did.
· D appeals.
ISSUE

· Should armed robbery be excluded by the felony-murder rule because armed robbery is included in fact within murder?


HOLDING

· No.
RATIONALE

· Assault with a deadly weapon is excluded b/c the effect would be for all killings w/ a deadly weapon to be elevated to murder.
· Net effect of D’s argument would be to eliminate application of felony-murder rule to all unlawful killings committed w/ a deadly weapon. (454)
· In armed robbery, there is an independent felonious purpose, namely the acquisition of money or goods. (454)
BRIEF – 302 – 10/24/07

State v. Rusk,

Court of Appeals of Maryland

289 Md. 230, 424 A.2d 720 (1981)
FACTS

· V & D met at a bar
· V thought D was a friend of a friend.
· V made to leave, and D asked for a ride home, which V agreed to.
· Upon arriving at D’s building, D asked V to come up. When V refused, D took her keys and asked again.
· V went up to get her keys.
· V agreed to do whatever D wanted to get her keys back.
· When V started to cry, D choked her lightly, although she could still speak.
· When finished, D walked V to her car and gave her directions out of the neighborhood.


PROCEDURE

· D found guilty of 2nd degree rape by a jury.
· Court of Special Appeals reversed
· Court of Appeals restores jury verdict.


ISSUE

· Do the facts of this case constitute Rape?


HOLDING

· Yes.


RATIONALE

· Ct. of Spec. App. wrongly considered whether it thought the evidence indicated guilt, not whether the evidence, taken as favorably as possible to the prosecution, could be found to show guilt by a reasonable fact-finder. 

· Precedent, Hazel states that fear on woman’s part must be real, but does not state that fear has to be reasonable.

· Where persuasion ends and force begins is a question of fact.

Dissent
· Cannot convict when one of the elements is not sustained by the evidence.

· In stating the reasonableness of fear was a question for the jury, majority overlooks the point that D’s actions must have been calculated to elicit fear.

· Courts require a victim’s fear to be generated from something of substance. 

· According to V’s testimony, she had agreed to the intercourse before D choked her, and even then she could talk.

BRIEF – 310 – 10/24/07

People v. Warren,

113 Ill. App. 3d 1, 446 N.E.2d 591 (1983)

FACTS

· V was biking in a reservoir, and was approached by and spoke with D.
· When V went to leave, D said “This will only take a minute. My girlfriend doesn’t meet my needs”, lifted her off of her bike and proceeded to rape her.
· V did not object or fight back.
NOTES

· In reversing the conviction the court stated: “We do not mean to suggest, however that the complainant did in fact consent; however, she must communicate in some objective manner her lack of consent.” (310)

BRIEF – 311 – 10/24/07

State v. Allston, 310 N.C. 399

NOTES
D and V lived together for ~6mo during which D beat V. V finally left, after some time D found her, told her that she owed him sex one last time, took her to a friend’s house and had sex with her. Court determined that although D’s actions were deplorable, he did not use force, and therefore did not commit rape.
BREIF – 313 – 10/25/07

State v. Thompson, 792 P.2d 1103 (Mont. 1990)

NOTES
Principal threatened student to keep her from graduating, and so she had sex w/ him. Got off b/c “without consent” meant “the victim is compelled to submit by force or threat of imminent death, bodily injury, or kidnapping to be inflicted on anyone..” (313)
BRIEF – 313 – 10/25/07

Commonwealth v. Mlinarich, 498 A.2d 395 (Pa. Super. 1985)

NOTES

Man took in 14yo from a detention home, and threatened to return her to the home unless she had sex with him. Trial court found guilty. Reversed by Super. Ct.: “We hold that rape, as defined by the legislature . . . requires actual physical compulsion or violence or a threat of physical compulsion or violence.” (314)
BRIEF – 316 – 10/25/07

Commonwealth v. Meadows, 553 A.2d 1006 (Pa. Super. 1989)
NOTES


D convicted of rape for abusing V’s adolescent crush.

BRIEF – 316 – 10/25/07
State v. Lovely, 480 A.2d 847 (N.H. 1984)

NOTES

NH makes it a felony to get sex “by threatening to retaliate against the victim” and characterized a threat to fire and cut off other financial support for V as a threat of such retaliation. (316)
BRIEF – 318 – 10/25/07

State in the Interest of M.T.S.,

New Jersey Supreme Court,

129 J.J. 422, 609 A.2d 1266 (1992)
FACTS

Victim’s Story – 15yo girl

· D routinely joked with V.

· At 0130 D was in V’s doorway and said he was going to tease her.

· V went back to sleep and woke up to find D vaginally penetrating her.

· D realized this, slapped him once, told him to get off, which he did, and cried herself to sleep.

Defendant’s Story – 17yo boy
· For three days preceding incident V&D had been “kissing and necking” and had discussed sexual intercourse.
· V encouraged D to “make a surprise visit up in her room” (319)
· They kissed, moved to the bed undressed each other, and began having sex.
· On the fourth thrust V pulled D off of her and told him to stop.
· D asked what was wrong, and V slapped him.
· D left.
PROCEDURE

· Trial court found that V was awake at time of penetration, but had not consented to sexual act.
ISSUE

· Is the element of physical force met simply by an act of on consensual penetration?


HOLDING

· Yes.


RATIONALE

· Under traditional rape law, a woman had to affirmatively withdraw consent for an act to be considered rape.

· Law recently reformed to eliminate burden on V that they had not consented.

· Any unauthorized touching is battery.

· Parallel line of reasoning that rape does not require violence/extreme physical force.

· Legislature would not have wanted to decriminalize sexual intrusions by requiring a showing of force. (321)

· “A person’s failure to protest or resist cannot be considered or used as justification for bodily invasion” (322)
BRIEF – 332 – 10/29/07

State v. Gangahar, 609 N.W.2d 690
NOTES

“[R]eversable error occurred because the jury was int instructed to consider whether [the undercover police officer’s] refusal of consent was genuine, was real, and would be known as such to a reasonable person in [Defendant’s] position.”


BRIEF – 336 – 10/29/07

People v. Giardino, 82 Cal. App. 4th 454

NOTES

“[C]ourt held that intoxication could invalidate consent even when it was not physically incapacitating. . . [The question is whether the victim] ‘would have engaged in intercourse with [the defendant] has she not been under the influence.’”


BRIEF – 336 - 10/29/07

State v. Al-Hamdani, 2001 WL 1645773 (Wash. App. 2001)


NOTES


BAC of 0.15 sufficient to “render victim incapable of meaningful consent.”
BRIEF – 342 – 10/31/07

Commonwealth v. Sherry,

Supreme Judicial Court of Massachusetts

386 Mass. 682, 437 N.E.2d 224 (1982)
FACTS

· Ds were doctors who took a nurse, V, to one of their houses and despite her vocal objections had sex with her each in turn.
PROCEDURE

· Ds convicted.
· Appeal due to refusal to give jury instruction (see P. 334, footnote)


ISSUE

· Must the jury find that D had knowledge of lack of consent in order to find guilty of rape?
HOLDING

· No.


RATIONALE

· No American jurisdiction recognizes mistake of fact without a test for reasonableness (i.e. allowing D to get off by not having knowledge).
· “[E]ssence of the offense of rape is lack of consent on the part of the victim.” (344)
· “[N]o social utility in establishing a rule defining non-consensual intercourse on the basis of the subjective (and quire likely wishful) view of the more aggressive player in the sexual encounter.” (344)
BRIEF – 344 – 10/31/07

Commonwealth v. Fischer,

Superior Court of Pennsylvania,

721 A.2d 1111 (1998)
FACTS

· D & V were engaged in heavy petting and (arguably) oral sex a few hours prior.
· In the first contact, V held D’s arms over his head, bit his chest, and was otherwise aggressive.
· In the second encounter, D was aggressive, straddling V and placing his penis in or near V’s mouth. 
· When it was clear that V did not want the advances they were stopped.


PROCEDURE

· Jury found D guilty.

· D retained new counsel on appeal, alleging that previous counsel was ineffective in failing to raise mistake of fact defense.

ISSUE

· Did V’s previous sexual aggression, coupled with D’s stopping of advances upon realizing that they were unwelcome, excuse D’s later sexual aggression?


HOLDING

· No.
RATIONALE

· Williams (346) is precedential case s.t. when “one individual uses force or the threat of force to have sexual relations . . . he has committed the crime of rape.” (346)

· D differentiates the present date rape case from the stranger rape case in Williams.
· D argues that law with regards to rape has changed dramatically since Williams.
· D’s arguments, however compelling, do not overrule the weight of Williams as president.
BRIEF – 346 – 10/31/07

Commonwealth v. Simcock, 31 Mass. App. 184 (1991)

NOTES

Trial judge refused request for instructions on reasonable mistake and instructed jury that “a believe that the victim consented would not be a defense even if reasonable.”
BRIEF – 348 – 10/31/07

Commonwealth v. Lopez, 745 N.E.2d 961 (Mass. 2001)


NOTES

Court reasoned that subjective culpability is inherent in the force that the prosecution must prove.
BRIEF – 349 – 10/31/07

State v. Oliver, 133 N.J. 141 (1993); State v. Smith, 210 Conn. 132 (1989); People v. Mayberry, 15 Cal. 3d 143 (1975)


NOTES

Most recent US cases permit a mistake, but “only when the defendant’s error as to the consent is honest and reasonable.
BRIEF – 349 – 10/31/07

Hess v. State, 20 P.3d 1121 (Alaska 2001); Reynolds v. State, 664 P.2d 621 (Alaska Ct App. 1983)


NOTES

“Alaska has dispensed with any requirement that the victim resist at all. . . . [T]he legislature counteracted this risk . . . by shifting the focus of the jury’s attention from the victim’s resistance or actions to the defendant’s understanding of the totality of the circumstances.”
BRIEF – 350 – 10/31/07

Tyson v. State, 619 N.E.2d 276 


NOTES


Mistake of fact instruction not warranted when V was an equal participant.

BRIEF – 547 – 11/01/07

Smallwood v. State,

Court of Appeals, Maryland,

343 Md. 97, 680 A.2d 512 (1996)
FACTS

· D committed three rapes and armed robberies

· D was HIV positive and did not use condoms

· D had been warned by a social worker of the need to practice safe sex.
PROCEDURE

· D convicted by non-jury trial of three counts of “assault with intent to murder his rape victims” (546)
ISSUE

Does a D who is knowingly HIV positive and aware of the risks who rapes someone guilty of attempted murder of the victim?


HOLDING

No.

RATIONALE

· Intent to kill may be inferred from use of a deadly weapon toward a vital part of the body as the risk of death is so high that we can assume intent.

· D’s actions are “wholly explained by an intent to commit rape and armed robbery, the crimes for which he has already pled guilty.” (549)

· No evidence to support inference that risk of HIV infection was high enough to assume intent to murder.

BREIF – 550 – 11/01/07

People v. Beck, 126 Cal. App. 4th 518 (2005)
NOTES


“[E]very attempt requires specific intent to commit the target crime.”
BRIEF – 550 – 11/07/07

Jones v. State, 689 N.E.2d 722 (Ind. 1997)
NOTES

D shot into a house full of people and was convicted of murder for those killed, but not attempted murder for those injured.

BREIF – 555 – 11/05/07

People v. Rizzo,

Ct. App. N.Y., 246 N.Y. 334, 158 N.E. 888 (1927)

FACTS

· D planned robbery with accomplices valued at about $1,200
PROCEDURE

· D convicted of attempted robbery in the first degree.

· D appeals


ISSUE

What is the AR requirement for conviction of attempted robbery?

HOLDING

“The act or acts must advance very near to the accomplishment of the intended crime.” (556)

RATIONALE
BRIEF – 557 – 11/07/07

State v. Robins, 646 N.W.2d 287 (Wis. 2002)
NOTES

“There is no . . . defense of voluntary abandonment once an attempt is completed.”
BRIEF – 558 – 11/07/07

McQuirter v. State,

Ala. Ct. App., 36 Ala. App. 707 (1953)
FACTS

· P, a white woman, and her children left a diner and walked by a truck that D was sitting in.

· D, a black man, got out of the truck and followed them.
· P got scared and went into a house. When P returned, D was nearby.
· P told children to run to another house, and when the owner emerged D turned around and left.
· Chief of police testified that D admitted numerous times in prison that he had been drinking and had decided to rape the first woman that came by, and if she protested he would kill her.


PROCEDURE

· D found guilty of attempt to commit assault w/ intent to rape.

· D appeals.


ISSUE

Should D’s intent to commit a crime be inferred from his actions?

HOLDING

Yes.
RATIONALE

· To be guilty, jury must have found that D intended to have sex w/ P against her will.

· Intent can be inferred from D’s actions and circumstances, as well as other “social conditions and customs founded upon racial differences, such as that the prosecutrix was a white woman and the defendant was a Negro man.” (559)
BRIEF – 560 – 11/07/07

The King v. Barker, [1924] N.Z.L.R. 865

NOTES
Equivocality test looks not to how far D has gone, but to how clearly his acts bespeak his intent. “A criminal attempt is an act that shows criminal intent on the face of it.”

BRIEF – 565 – 11/07/07

U.S. v. Jackson,

U.S. Ct. App., 2d Cit.,

560 F.2d 112 (1977)

FACTS

· Ds planned to rob a bank, and had sawed off shotguns, masks, etc. in the car for that purpose.

· Ds’ attempted the robbery previously, but called it off as the circumstances inside the bank were undesirable, so Ds set another date.

· Ds co-conspirator was captured by the FBI on unrelated charges, and tipped them off.

· Ds came to the bank, and after switching their license plates and making other preparations, spotted the surveillance, and left, being subsequently captured by the FBI.

PROCEDURE

· D found guilty by non-jury trial

· D appeals.

ISSUE

· Is a D who plans to rob a bank, and only fails to do so due to circumstances outside of D’s control such as police presence or a crowd guilty of attempted robbery?


HOLDING

· Yes

RATIONALE
· Test is substantial step doctrine. Has D taken a substantial step toward the robbery?

· Focus shifted from what remains to be done to what has been done.

· No finding required as to if actor would have desisted prior to committing the crime.

· Would have assaulted bank had they not been dissuaded by external factors.
BRIEF – 577 – 11/08/07

People v. Dlugash,

N.Y. Ct. App., 41 N.Y.2d 725, 363 N.E.2d 1155 (1977)

FACTS

· D was out with some friends when one of them, B, was shot by the other, C.

· D thought that B was dead, but shot him five more times.

· Evidence at trial was inconclusive as to whether or not B was dead when D shot him.

PROCEDURE

· D convicted of murder.

· Appellate division reversed as “People failed to prove beyond a reasonable doubt that [B] had been alive at the time he was shot by defendant,” and refused to change verdict to attempted murder as D believed B was dead when D shot him.
ISSUE

· Can D be found guilty of attempted murder?

HOLDING

· Yes.

RATIONALE

· Jury found guilty of murder, and so must have concluded that he intended to kill a living person.

· As jury found that D intended to kill, he is guilty of attempted murder.
BRIEF – 579 – 11/08/07

State v. Smith, 262 N.J. Super. 487, 621 A.2d 493 (1993)

NOTES

D had HIV, and spat in an officer’s face yelling “[N]ow die you pig, die from what I have.” D found guilty of attempted murder even though HIV cannot be transmitted though saliva as D believed that it could.

BREIF – 580 – 11/08/07

U.S. v. Berrigan, 482 F.2d 171 (3d. Cir. 1973)

NOTES

“Simply stated, attempting to do that which [turns out] not [to be] a crime is not attempting to commit a crime.”
BRIEF – 593 – 11/12/07

Hicks v. U.S.,

150 U.S. 442 (1893)
FACTS

· There was a dance where D and Stand Rowe and decedent were drinking

· The next day V approached Rowe on horseback with D some 30-40 feet away.

· Rowe shot and killed V and then rode off w/ D.

· D claims not to have encouraged Rowe to shoot V, and to have rode off with him under duress. 


PROCEDURE

D appeals due to previous jury instructions.

ISSUE

Must a man who leaves with one who shot another have intended to aid or have a prior conspiracy with the one before being guilty of aiding and abetting?


HOLDING

Yes.

RATIONALE

· Acts and words must be used with intent to aid or abet.

· Must not only intend to use the words used, but also to encourage or aid.

· Not guilty merely for being in the same place at the same time. Must actively intent to aid.

BRIEF – 595 – 11/12/07

State v. Gladstone,

78 Wash 2d. 306, 474 P.2d 274 (1970)

FACTS

· A police informant went to purchase marijuana from D.

· D did not have enough, and so referred cop to another dealer

· The other dealer sold marijuana to cop.

ISSUE

In aiding or assisting in the commission of a crime, must one not only actively assist but have an association with the crime taking place?

HOLDING

Yes.

RATIONALE

· A defendant must “in some sort associate himself with the venture, that he participate in it as something that he wishes to bring about.”
BRIEF – 600 – 11/12/07

U.S. v. Fountain, 768 F.2d 790 (7th Cir. 1985)

NOTES
D convicted of helping another inmate murder a guard. As the other inmate was being walked past D’s cell, the inmate thrust his arms into the cell and D lifted his shirt to reveal a knife which the inmate took and used to kill the guard.

BRIEF – 603 – 11/12/07

U.S. v. Campbell, 997 F.2d 854 (4th Cir. 1992)

NOTES

D, a real estate agent, arranged for someone she sensed to be involved with illegal activity to purchase a house. D made no unusual profit in the transactions. D convicted of aiding and abetting due to willful blindness doctrine.
BRIEF – 604 – 11/14/07

People v. Luparello,

Ca. Ct. App. 4th Dist.,

187 Cal. App. 3d 410 (1987)
FACTS

· D asked a bunch of friends to help him locate his ex at any cost

· The friends tried to get the information from a friend of the ex’s husband, and ended up shooting the friend while lying in wait.

· D had no knowledge that these events were about to occur.


PROCEDURE

· D found guilty and appeals

ISSUE

· Can a person who induces friends to commit a crime be liable if they go considerably beyond the scope originally discussed?

HOLDING

· Yes.

RATIONALE

· Equivalent MR for accomplice found in encouraging or assisting “nefarious act.” (605)

· An aider and abettor is liable not only for crimes agreed/intended, but also for any additional crimes which are reasonably foreseeable.

BRIEF – 607 – 11/14/07

Roy v. U.S.,

652 A.2d 1098 (D.C. Ct. App. 1995)

FACTS

· D arranged for P, and undercover cop, to by a gun from T.
· When P arrived w/ the money, D sent him to T to make the trade.

· T robbed P at gunpoint

· D is charge with aiding and abetting.

ISSUE


Is a defendant liable for crimes not natural or probable?

HOLDING


No.

RATIONALE

· D liable if robbery was a natural and probable consequence of illegal attempt to sell handgun.

· Large sentencing disparity (life for armed robbery v. minor misdemeanor for handgun sale)

· No common purpose between D and T.

BRIEF – 609 – 11/14/07

People v. Robinson, 715 N.W.2d 44 (Mich. 2006)

NOTES

D convicted of murder after helping A beat V, then walking away, and A came back and shot V.
BRIEF – 609 – 11/14/07

State v. Marr, 342 N.C. 607 (1996)

NOTES

App. Ct. reversed conviction, holding D liable only for crimes “within the area which the defendant procured, counseled, commanded or encouraged.”

BRIEF – 610 – 11/14/07

Regina v. Hyde, [1991] Q.B. 134

NOTES

Three Ds found guilty of murder when an undetermined one of them smashed a man’s head in while all were beating him.

BRIEF – 610 – 11/14/07

State v. McVay,

47 R.I. 292 (1926)

FACTS

· D ordered the firing of a known-defective boiler on a boat, leading to many deaths when it exploded and the boat sank.
ISSUE


Can someone be convicted for aiding or abetting negligent manslaughter?

HOLDING


Yes.

RATIONALE

· D liable as he recklessly advised and commanded principals to commit negligent action which resulted in death.

BRIEF – 613 - 11/14/07

People v. Russell,

Ct. App. N.Y., 91 N.Y.2d 280 (1998)

FACTS

· Ds engaged in a gun battle.

· An innocent was shot.

· Unable to determine whose bullet killed V.

RATIONALE

· Ds shared in a venture which recklessly killed V

· As such, “each is responsible for his own acts and the acts of the others.”

BRIEF – 616 – 11/14/07

Wilcox v. Jeffery,

King’s Bench Division

[1951] 1 All E.R. 464

FACTS

· An American, A, musician was admitted to England on the restriction that he not work, regardless of pay

· D paid to go to a performance of A, and promoted him in D’s magazine.

PROCEDURE

ISSUE

Can one be found guilty of aiding and abetting violation of visa restrictions?

HOLDING


Yes.

RATIONALE

· “I can find no authority for saying that it matters what the illegal act is, provided that the aider and abettor knows the fact sufficiently well to know that they would constitute an offense in the principal.” (617)

BRIEF – 618 – 11/14/07

State ex. Rel Attorney General v. Tally, 102 Ala. 25 (1894)

NOTES


D found guilty of murder for stopping delivery of a warning telegram.

BRIEF – 621 – 11/14/07

State v. Davis, 182 W.Va. 482 (1989)

NOTES

Father found guilty of aiding and abetting for standing by and watching son rape a guest.

BRIEF – 621 – 11/14/07

People v. Stanciel, 606 N.E.2d 1201 (Ill. 1992)

NOTES

Woman order by court to keep b/f away from child found guilty of murder when b/f beat child to death.

BRIEF – 622 – 11/14/07

C.G. v. State, 841 So. 2d 292 (Ala. 2002)

NOTES

Mother found guilty for child abuse by failing to report/stop father from abusing daughter.
BRIEF – 739 – 11/15/07

U.S. v. Peterson,

Ct. App. D.C.,

483 F.2d 1222 (1973)

NOTES

For defense of self-defense to apply, force used must never be more than required. Deadly force only when threat of deadly force.

BRIEF – 739 – 11/15/07

People v. Goetz,

Ct. App. N.Y.,

497 N.E.2d 41 (1986)

FACTS

· D approached by a number of youths who told him to give them $5.

· Youths asked again, and D shot them in succession with an unlicensed firearm.

· One was not hit, so after firing the four shots, D fired at the remaining one more time.

ISSUE

Can the self-defense defense be used when D believed to be in danger, or when a reasonable person under the circumstances would believe danger (subjective v. objective)?

HOLDING


Reasonable Person – Objective

RATIONALE

· Use of ‘reasonably’ in ‘reasonably believes’ makes test objective

BRIEF – 748 – 11/15/07

People v. Romero, 69 Cal. App. 4th 846 (1999)

NOTES

Evidence as to cultural factors excluded in case of Hispanic man who stabbed someone who “endangered his younger brother.”
BRIEF – 750 – 11/19/07
State v. Kelly,

478 A.2d 364 (N.J. 1984)

FACTS

· D was in an abusive marriage

· Decedent-Husband, V, beat her fairly frequently.

· On the day in question, V attacked D in public and the crowd separated them. D went to look for their daughter, and upon finding her he turned to find V “running toward her with his hands raised.”
· Fearing for her life, D stabbed V w/ scissors from her purse.
PROCEDURE

· Trial court ruled expert testimony re: battered-woman’s syndrome was inadmissible.

ISSUE


Is expert testimony re: battered-woman’s syndrome admissible?

HOLDING


Yes.

RATIONALE
· According to NJ statute, “use of reasonable force against another in self-defense is justifiable ‘when the actor reasonably believes that such force is immediately necessary for the purpose of protecting himself.’” (752)

· “On the facts of this case, we find that the expert testimony . . . was admissible to show she honestly believed was in imminent danger of death or serious injury.” (753)

· Relevant to reasonableness of imminent danger, as it could aid the jury to determine if, under the circumstances, a reasonable person would believe that they were in danger.

BRIEF – 762 – 11/09/07

Werner v. State, 711 S.W.2d 639 (Tex. Crim. App. 1986)

NOTES

“The jury was entitled to know that when the appellant fired the fatal shot [his] state of mind was . . . affected, not only by that which he visually saw on the night in question, but also [by] his belief that it was necessary for him to defend himself because he comes from a family who did not defend themselves, thus causing them to perish in the holocaust.”

BRIEF – 763 – 11/09/07
State v. Norman,

378 S.E.2d 8 (N.C. 1989)

FACTS

· D was in an abusive marriage.

· V had done many things to indicate a desire for or at least indifference to her death, such as interfering with the paramedics after she had tried to kill herself.

· After a particularly harsh day of her husband’s tyranny, D shot him three times in the head while he slept.
PROCEDURE

· D tried for first degree murder and convicted of voluntary manslaughter/

· Ct. of App. Granted new trial b/c of trial court’s refusal to submit possible verdict of perfect defense.

ISSUE


Must the foreseen harm used to establish self-defense be imminent?

HOLDING


Yes.

RATIONALE

· “Only [where defendant] killed due to reasonable belief that death or great bodily harm was imminent can the justification for homicide remain clearly and firmly rooted in necessity.” (765)

· Subjective belief of what is “inevitable” does not equate to belief of what is “imminent.”

BRIEF – 768 – 11/19/07

Commonwealth v. Sands, 553 S.E.2d 733 (Va. 2001)

NOTES


Without imminent threat of danger, self-defense cannot be claimed.

BRIEF – 769 – 11/19/07

Robinson v. State, 417 S.E.2d 88 (S.C. 1992)

NOTES

“[T]he belief that only the death of the batterer can provide relief may be reasonable in the mind of a person of ordinary firmness.”

BRIEF – 771 – 11/19/07

State v. Schrowder, 261 N.W.2d 759 (1978)

NOTES

Self-defense claim in absence of imminent danger our “legalize preventive assaults in volving the use of deadly force.”

BRIEF – 772 – 11/19/07

State v. Janes, 121 Wash. 2d (1993)

NOTES

“A threat, or its equivalent, can support self-defense when there is a reasonable belief that the threat will be carried out.”
BRIEF – 775 – 11/26/07
People v. Adams, 9 Ill. App. 3d 61, 291 N.E.2d 54 (1972)

NOTES


Bullet passing through assailant and killing third party ruled not warrant conviction.
BRIEF – 775 – 11/26/07

Commonwealth v. Fowlin, 551 Pa. 414 710 A.2d 1130 (1998)

NOTES

Firing at assailants in a nightclub and hitting an innocent patron ruled not to warrant conviction. Court ruled that if requirements are met, actions of self-defense cannot be deemed to be reckless.

BRIEF – 777

State v. Abbott,

36 N.J. 63 (N.J. 1961)

FACTS

· D got into a fight with his neighbors (husband and wife) and their child.
· Neighbors ended up with injuries and D claimed to have received a laceration.
PROCEDURE

· Convicted.

· Appealing jury instructions re: retreat.

ISSUE


Is a person not using deadly force required to retreat?

HOLDING


No.

RATIONALE
· MPC embraces retreat rule (777)

· “[I]ssue of retreat arises only if the defendant resorted to deadly force.” (778)

· “[I]t is not the nature of the force defended against which raises the issue of retreat, but rather the nature of the force which the accused employed in his defense.” (778)
BRIEF – 798 – 11/28/07
People v. Unger,

362 N.E.2d 319 (Ill. 1977)

FACTS

· D claims to have been sexually assaulted and to have had his life threatened

· D was unable to physically defend himself from attacks.

· D was in a minimum security prison, and walked off, allegedly to avoid attacks.

PROCEDURE

· Convicted at jury trial

· Reversed on appeal and remanded for new trial.

ISSUE


Is a person who escaped from prison to save their own life entitled to present that argument to the jury?

HOLDING


Yes.

RATIONALE

· Defense of necessity will be examined here, as D had to choose between two evils

· Sufficient to raise defense of necessity per Ill. Statute (mid 799)

· State wants court to apply Lovercamp test, where D must have:

1. Faced a specific threat of death or attack

2. Not had time to complain to authorities

3. Not had time to resort to courts

4. Not used violence towards prison personnel or innocents

5. Immediately reported to proper authorities

· Lovercamp conditions are relevant factors, but will not be applied as requirements.
BRIEF – 801 – 11/28/07

U.S. v. Bailey, 444 U.S. 394 (1980)

NOTES

D must make bona fide attempt to surrender after escape to use necessity defense.
BRIEF – 801 – 11/28/07

Borough of Southwark v. Williams, [1971] 2 All E.R. 175

NOTES

Peaceful squatters not allowed necessity defense to remain in dwellings, as if “homelessness were once admitted as a defense to trespass, no one’s house could be safe.” (801)

BRIEF – 802 – 11/28/07

Commonwealth v. Leno, 415 Mass. 835 (1993)

NOTES

Defense of necessity not allowed for group distributing syringes without prescriptions, where it is illegal to do so, purportedly to prevent the spread of AIDS. Ds did not show that danger was clear and imminent. 

BRIEF – 802 – 11/28/07

Commonwealth v. Hutchins, 410 Mass. 726 (1991)

NOTES


Growing pot to alleviate personal suffering does not warrant necessity defense.

BRIEF – 804 – 11/28/07

U.S. v. Oakland Cannabis Buyers’ Cooperative, 532 U.S. 482 (2001)
NOTES


Necessity defense precluded for prosecution for marijuana possession under U.S.C. § 841(a)(1)

BRIEF – 807 – 11/28/07

U.S. v. Schoon,

971 F.2d 193 (9th Cir.  1992)

DEFINITIONS

Indirect Civil Disobedience – “violating a law or interfering w/ government policy that is not, itself, the object of protest.”(807)

FACTS

· Ds protested in an IRS office, disrupting office functions.

PROCEDURE

· Bench trial, attempted to assert necessity defense as actions were to prevent deaths in El Salvador

· Defense precluded.

ISSUE

Can a case of indirect civil disobedience warrant a necessity defense?

HOLDING


No.
RATIONALE
· To invoke necessity must show:

1. Faced with choice of evils, and chose lesser evil

2. Acted to prevent imminent harm.

3. Reasonably anticipated direct causal relationship btw. actions and harm to be averted.

4. No legal alternatives to violating the law.

· Ds failed to meet 2, 3, and 4.

· Indirect civil disobedience always has another legal alternative.

BRIEF – 73 – 11/28/07

Regina v. Dudley and Stephens, 14 Q.B.D. 271 (1884)

FACTS

· Ds were stranded at sea and killed a near-death shipmate.
· In so doing, the likely saved their lives. 

· Also, V likely would have died before they were rescued.

PROCEDURE

ISSUE


Can actively killing an innocent to save yourself warrant a necessity defense?

HOLDING


No.

RATIONALE

· One ought to die themselves than kill an innocent. (75)

· Allowing this defense “might be made the legal cloak for unbridled passion and atrocious crime.” (77)

BRIEF – 810 – 11/28/07

U.S. v. Holmes, 82 F. Cas 360 (C.C.E.D. Pa. 1842)

NOTES

Sailor convicted of manslaughter for throwing male passengers off of an overcrowded lifeboat. According to the court, non-essential crew should have been put overboard due to the relationship of responsibility, then ballots should have been drawn.
BRIEF – 833 – 12/3/07

State v. Toscano,

74 N.J. 421, 378 A.2d 755 (N.J. 1977)

FACTS

· D was a chiropractor who, after must protestation, capitulated demands to forge medical paperwork due to non-immediate threat to himself and his family.

· D received no compensation

PROCEDURE
· Trial judge ruled that threat was not sufficiently imminent, refused to give duress instruction and jury convicted.

· Conviction affirmed on appeal.

ISSUE


To use a defense of duress, must the harm feared be imminent?
HOLDING


No.

RATIONALE

· Not a case of murder, so rule that duress does not apply to murder inapplicable.

· Under CL, “To excuse a crime, the threatened injury must induce ‘such fear as a man of ordinary fortitude and courage might yield to.’” (835)

· Generally, when threat is future harm, D would have a duty to escape.

· MPC and proposed NJ statutes focused on “whether the standard impose upon the accused was one with which ‘normal members of the community will be able to comply.’”

· “Henceforth, duress shall be a defense to a crime other than murder if the defendant engaged in conduct because he was coerced to do so by the use of, or threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist.” (836)

BRIEF – 843 – 12/3/07

U.S. v. Fleming, 23 C.M.R. 7 (1957)
NOTES

Defense of duress not allowed for enemy-imprisoned army officer who capitulated to aid in the airing of anti-American propaganda on fear of a death march (threat of non-imminent death).

BRIEF – 844 – 12/3/07

U.S. v. Contento-Pachon, 723 F.2d 691 (9th Cir. 1984)

NOTES

Duress defense allowed for Columbian man who carried drugs into the US due to fear of death to his wife and child, as he had no reasonable opportunity to contact authorities.

BRIEF – 867 – 12/5/07
Dusky v. U.S., 362 U.S. 402 (1960)

NOTES

“[T]he test [for insanity] must be whether [the defendant] has sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding – and whether her had a rational as well as factual understanding of the proceedings against him.”
BRIEF – 867 – 12/5/07

Sell v. U. S., 539 U.S. 166 (2003
NOTES

“[T]he Constitution permits forced medication solely to induce trial competence in certain instances, but has suggested that those instances may well be ‘rare’”
BRIEF – 867 – 12/5/07

Ford v. Wainwright, 477 U.S. 399 (1986)

NOTES

“[T]he Eighth Amendment’s proscription of ‘cruel and unusual punishment’ bars execution of the insane.”

BRIEF – 869 – 12/5/07

Atkins v. Va., 536 U.S. 304 (2002)

NOTES


Eighth Amendment forbids execution of the mentally retarded under the Ford standard.

BRIEF – 870 – 12/5/07

Jones v. U.S., 463 U.S. 354 (1983)
NOTES


SC upheld the constitutionality of mandatory commitment.

BRIEF – 873 – 12/5/07
M’Naghten’s Case,

House of Lords,

10 Cl. & F. 200, 8 Eng. Rep. 718 (1843)

NOTES

· Everyone is presumed to be sane until proven otherwise
· To use the insanity defense, must prove either:

· Did not know the “nature or quality of the act he was doing”

· “[I]f he did know it, that he did not know he was doing what was wrong.”

BRIEF – 874 – 12/5/07

King v. Porter, 55 Commw. L.R. 182 (1933)

NOTES 

It is useless for the law to attempt, through the threat of punishment, to deter those whose mental condition makes them undeterrable.
BRIEF – 875 – 12/5/07

Blake v. U.S.,

407 F.2d 908 (5th Cir. 1969)

NOTES

D argued for MPC standard of insanity rather than CL standard, as it also allows for freedom when one is unable “to conform his conduct to the requirements of the law.” (877)

BRIEF – 886 – 12/5/07

Finger v. State, 27 P.3d 66 (Nev. 2001)

NOTES

Nevada SC struck down state’s ban on insanity defense due to violation of due process clauses of both US and NV constitutions.

BRIEF – 889 – 12/5/07

State v. Crenshaw,

98 Wash. 2d 789, 659 P.2d 488 (1983)

NOTES

Insanity defense precluded as although D was unaware of moral culpability of his actions, he was aware that said actions were legally wrong. 

**Note that jurisdictions take three approaches
1. The Crenshaw approach

2. “Wrong” means “morally wrong” (e.g. awareness of legality does not bar defense)

3. Not defining wrong, and putting question to jury.
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