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Policies and principles underlying self-defense


Why do we recognize a right of self-defense (SD)?  And: is it better understood as a justification or as an excuse?



A. 
Self-defense as a justification


(1)  Deterrence of future aggression


Arguably, recognizing a right of self-defense deters unlawful aggression.


Imagine a world with no SD right.  Would there be more unlawful aggression?


(2)  SD is the lesser evil on this occasion


Arguably, when he employs permissible force in SD, the D has chosen the lesser evil: D’s causing harm to a wrongful aggressor is a lesser evil or harm than the harm that D, an innocent victim, would otherwise suffer from the aggressor.


And we can accept this argument without necessarily believing that SD law actually operates as a deterrent against aggression.


On the other hand, do the proportionality rules of SD (allowing defensive force against kidnapping, rape, or even robbery; or allowing Bruce Willis to kill multiple attackers to prevent his own death; or allowing SD even against innocent aggressors) actually reflect this principle? 


(3)  D has an autonomy right to resist aggression


Arguably, every person has an autonomy right, a zone of immunity against serious threats to their physical safety and integrity.  Arguably this explains why the D can even choose the “greater evil” in the abstract sense (the death of the person intending to kidnap or rape) over the “lesser evil” (suffering a kidnapping or rape).


On the other hand, this right is vague, and might justify a very broad right of SD.


(4)  Aggressor forfeits his right to life (or his right not to be injured)


Arguably, the aggressor by his culpable and wrongful act forfeits his right to life or to physical security; he cannot legitimately complain if the person he attacks employs SD.


On the other hand, this theory doesn’t explain: (a) why a D cannot retaliate against an unlawful aggressor after the threat has ended, or (b) why a D can employ SD even against an innocent aggressor.


Principles (1) and (2) are usually understood as utilitarian arguments.  Principles (3) and (4) are usually understood as nonutilitarian arguments.



B.
Self-defense as an excuse


(5)  The instinct of self-preservation:


Because of the strong human instinct of self-preservation, a person whose very life or health is imperiled will understandably react with defensive force when attacked.


(6)  Sudden emergency:



A person who is suddenly attacked will understandably react quickly and without careful thought.

Arguably, if faced with a sudden threat, many or most of us would quickly and unthinkingly respond with defensive force, in light of (5) the natural human instinct of self-preservation, and (6) the lack of time to carefully consider the options.

This type of reaction is understandable and excusable but arguably it is not always justifiable.  For sometimes the D’s use of defensive force might not have been the better choice, or even a permissible choice.


Most observers view SD as a form of justification, not excuse.  But perhaps some cases, or some doctrines within SD (such as the narrow scope of a duty to retreat before using SD), fit the excuse model better, as we will see.
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