CH 2: The Justification of Punishment

What is Punishment?

Punishment = the social practice of intentionally inflicting suffering on certain individuals

Common Forms:

· Fine

· Probation

· Imprisonment

· Death penalty

· Conviction ( carries social stigma

Less Common Forms

· Home Detention

· Mandated Community Service

· “Intensive Supervision” Probation ( mandatory counseling, drug treatment

Why Punish?

Justifications for punishment fall into two main groups:

1. Retributive ( backward looking ( justifying punishment on basis of offenders past behavior

-harm based

Culpability based
2. Utilitarian ( forward looking ( justifying punishment on basis of good consequences it is predicted will come as a result

a. Rehabilitation

b. Incapacitation

c. deterrence

Retributivism (“just deserts”) (vengence) “eye for an eye”
The retributivist punishes b/c the wrongdoer is morally deserving of punishment

· Thus, punishment is appropriate not b/c of the benefits or byproducts that will come of it but b/c the wrongdoer has chosen to violate the moral and social code and deserves punishment

· Punishment serves as society’s expression of moral disapproval with the wrongdoers conduct

· punishment serves as “emphatic denunciation” by the community of a crime

· punishment has symbolic significance ( expression of societies disapproval ( resentment
· also a symbolic way of getting back at criminal ( vindictive resentment ( reprobation
For a classic retributivist, punishment should be proportional to the crime

· punishment limited by principal of proportionality

Some retributivists argue that punishment is necessary to prevent the public from taking it upon themselves to punish through private violence

· but this is more of a utilitarian argument

One classic way of approaching retributivism is through H. Morris’s concept of the social code
· as members of society we all assume the burden of complying with the laws

· when someone breaks the law they have disrupted this balance

· thus, punishment is the way of making the wrongdoer assume his share of the burden

· one problem with this view is that many of the poorest and most disadvantaged people do not actually receive any of these benefits that supposedly follow from compliance

Criticisms of Retributivism:

a. its irrational to punish someone if it doesn’t actually achieve anything

b. its morally presumptuous to punish merely b/c we think someone has committed a moral wrong

c. who determines what is morally wrong? And how much? ( requires judges and juries to make difficult value judgments on a murky moral spectrum

Utilitarianism

Punishment’s main goal is to prevent the commission of future offenses not to exact retribution

· maximize social welfare

Distinguish between:

a. general deterrent ( threat of punishment deters general community

b. specific deterrent ( infliction of punishment deters particular criminal from future offenses

Deterrence Through the Threat of Punishment

A utilitarian believes that man is capable of perceiving the relative costs of an action versus the benefits and therefore punishment is an effective deterrent

· Rational-Actor Model ( Proposition that criminals can rationally (consciously or subconsciously) calculate costs and benefits, even in regards to “crimes of passion”

· However, this model of human behavior is disputed

· Consider also Posners argument re marginal deterrence (would the cost of imprisonment outweigh the deterrence benefits?)

How do rational actors respond to the threat of punishment?

· In some ways, Bentham and Posner’s models create the impression that the most efficient punishment in terms of deterrence would be to threaten life imprisonment for every crime

· however this would create exorbitant costs for the state that would likely outweigh the benefits

Note, it is a question of empirical value to the extent to which increasing punishment for crimes actually increases the level of deterrence

· Public in general may simply be unaware of the heightened level of punishment

Certainty versus severity:

Two clearcut ways to increase deterrence effect:

1. increase risk of conviction

a. more difficult to implement

b. note that the increased risk must be apparent to the potential criminal as that is the relevant population

2. increase severity of punishment

a. less conclusive – public may not actually be aware of increased punishment

b. problem is that sever punishments may lead to lower conviction rates which is counterproductive

Alternative Deterrents

a. public shaming

· Some of the likely effects of public shaming include: loss of status, financial hardship, social outcasting, loss of self-esteem

· Thus, in theory they may produce as significant a deterrence effect as imprisonment

· However, as critics point out the very act of public shaming pushes the offender towards a fringe group in which the behavior is more accepted and may thus subvert the deterrence effect by creating an shuttling offenders to a safer environment

b. moral molding

· idea that punishment may serve as an effective deterrent b/c it will induce people to alter their behavior in order to gain moral approval from the public

· Stresses the idea of criminal law as producing a moralizing effect ( punishment is a concrete expression of society’s disapproval with a particular act ( strengthens moral code

· The moralizing effect and stimulation effect of punishment are important because they may exist when the deterrence effect is not ( for example, risk of detection is low or when knowledge of legal prohibition is limited or unknown

Criticisms of Utilitarianism:

· Overstates deterrence and rehabilitation potential

· Kant ( “uses” people to achieve deterrence (people as means to an end)

· Can justify punishing someone who is not all that morally culpable solely b/c of the general deterrence effect it might have (consider celebrities)

Mixed View

Mixed theories of punishment ( punishment is justified if and only if it produces a net social gain (utilitarianism) and the offender deserves it (retributivism)

· A mixed view of punishment looks at both the utilitarian and retributivist reasons for punishment and utilizes both philosophies to justify punishment

· For example, punishment is justified b/c wrongdoer deserves some kind of punishment and punishment will also serve as a general deterrence

US v. Bergman

Facts: D, a wealthy and prestigious real estate developer with a long standing history of public service, pleaded guilty to two counts of defrauding the government through medicaid fraud schemes. 

PH: D, pleaded guilty to counts 1 and 3 of the indictment. Count 1 carried a maximum fine of 5 years in prison and a $10,000 fine while count 3 carried a max fine of 3 years and $5000. 

Outcome: Court sentenced D to four months in prison

D’s argument: That incarceration would serve no purpose

· following Kant’s theory on punishment, D should not be punished to serve the interests of the general population ( in other words, the interest of general deterrence should not override the D’s interests

Issue: Was there a need to confine the D in order to achieve the end of general deterrence?

Holding/Reasoning:
Yes – imprisoning the D did adequately achieve the goals of general deterrence. While it was no a certainty  that punishing the D would deter criminals in the future there was some evidence in support of this position ( criminals of this kind, acting in a deliberate and calculated manner for profit may be more deterred then other criminals. 

State v. Chaney

Facts: D, a high school dropout and enlisted soldier with no history of violence or substance abuse allegedly (with the help of a friend) picked up the victim in downtown Anchorage and then proceeded to beat and rape her four times. D then allegedly stole money from victim and then threatened to harm victim before letting her go. 

PH: D was charged with 2 counts of forcible rape and 1 count of robbery. Court, after trial by jury, found D guilty but limited his sentence to the minimum of one year on both counts of rape and suspended the sentence of one year on the robbery count. Court also urged that D’s potential for release on parole was quite favorable. 

Outcome:
Court found that sentence was too lenient and advocated stricter sentences. 

Issue: Whether the sentence was adequate in terms of achieving the goals of punishment

Holding: No – the court argued that the sentence was too lenient given the crimes and failed to capture several goals of the penal justice system. 

· First, it failed to effectuate the goal of reformation of the offender ( D was only given a slight sentence and furthermore, trial court framed the whole thing as if the D was only guilty in the strict sense of the word ( this minimized the likelihood that the D was made to appreciate the reproachability of his actions. 

· Second, the trial courts sentence fell short of achieving the goal of community disapproval with the D’s actions and also failed to reaffirm the societal norm that the D’s actions were reprehensible ( might lead a member of society to think that forcible rape and robbery were not all that bad.

United States v. Jackson

Facts: 30 minutes after being released from prison (where he had just finished sentences for conviction on two bank robberies) the D robbed another bank. The D had a long standing history of bank robbery at gunpoint but had never hurt anyone. 

PH: The court sentenced the D to life without parole under 18 U.S.C. App. § 1202 which forbid possession of weapons by career criminals such as the D. The D appealed the sentence arguing that the statute did not allow for such a severe sentence. 

Outcome:
The court affirmed the sentence arguing that the statute allowed such a sentence

Concurring Opinion: J. Posner

· Argued that the punishment was too harsh

· Pointed out that D had never hurt anyone during the course of his numerous robberies ( implied that retributive justice alone was not grounds for life imprisonment since many murders and rapists did not receive life sentences

· One possible justification is incapacitation (preventing D from committing further robberies) ( however Posner points out that a sentence of 25 or 35 years may have been adequate in this regard because most 65 to 70 year old men do not commit bank robberies

· Another justification was general deterrence ( however Posner questioned the effectiveness of this also arguing that most bank robbers would not be deterred by a stiff penalty term ( the costs associated with a robbery were already so high in terms of potential capture and conviction that anyone who decided to go ahead with it was likely to be undeterred by a stiffer prison term.

Hypothetical case of John Doe

Facts: John Doe, intelligent 29 year old of Latino, from working class background with long drug history is arrested for robbing pills from pharmacy. Numerous prior offenses including battery, sale of narcotics and burglary. At one point Doe was committed to a treatment center and officials there commented on his commitment and dedication to the program and even stopped using drugs for three years which lead to his release on parol. Doe has one child from an early marriage at the age of 19. Marriage failed due to immaturity and the like… Recently, Doe has been attending college (and excelling) and working nights. 

What should the punishment be and why? Although the DA seems to think that the treatment center would have no beneficial effect on Doe I disagree – from the facts given this is someone who appears committed to improving himself. Furthermore, there is the interest of his child to keep in mind – would the childs interest best be served by having a father locked up where it is unlikely that his addiction to drugs will be dealt with any constructive way other then to deny them to him. On the other hand, Doe’s criminal record does indicate that there may be some interest in incapacitation – however, even this may be limited by that fact that his violent offenses were years ago. Ultimately I would advocate some kind of mixed sentence – short prison term with release to a strict treatment program. 

Allocation of Sentencing Authority

· Until 1970’s punishment decision was largely a discretionary choice of the trial judge

· This has been changed in recent times in some states but still remains the status quo in most states

· Reforms in some states have included:

1. mandating specific punishments for specific crimes

2. establishing an administrative agency to promulgate guidelines and sentencing rules

3. providing for appellate review of sentences

· Scholars have criticized the wide discretion judges wield in sentencing decisions

· Argue that it undermines goals of deterrence and makes the law capricious and unpredictable

· In response, as mentioned, many states have adopted either mandates for specific sentences or have instituted administrative frameworks and regulations intended to curtail judges sentencing discretion

· Notable among these is the guideline system adopted by the Federal Courts ( very detailed and far more restrictive then any state system

· In 1984, congress abolished parole for all federally convicted criminals and established the Sentencing Commission which sets guidelines for judges to follow in their sentencing decisions

· For each category of crime the commission identifies a narrow range of authorized sentences (no more than a 25% spread between max and min

US v. Johnson

Facts: Johnson and Purvis, payroll clerks devised a scheme to inflate paychecks. They eventually got other employees at the hospital to come on board and defrauded the government out of $86,000 +. As part of the scheme Johnson received kickbacks from the other employees for setting up and carrying out the fraud.

PH: Court brought counts of theft and bribery (because of the kickbacks). D was convicted on all counts. The judge then proceeded to set the sentence by setting the appropriate level given the offenses. After tallying all the offenses Johnson was placed at a level of 23 (carrying a prison term of 46-57 months). However, the judge then adjusted it downward to a level of 10 by taking into account the D’s family responsibilities which included caring for four children, one only five months old.

Issue: Was the judges downward adjustment of the D’s sentence due to her family circumstances a violation of the sentencing guidelines?

Holding: No – while the sentencing guidelines to state that as a general matter, a D’s role as a family member should not be considered in setting a sentence an exception is made for extraordinary circumstances ( in this case such circumstances existed.

· A utilitarian would likely be ok with downward adjustments based on the D’s circumstances

· But contrast this with a retributivist approach that would not be ok with downward adjustments

Defining Criminal Conduct - Elements of Just Punishment

In order for a D to be convicted the prosecution must establish:

a. that the D has committed the actus reus

b. and possessed the requisite mens rea

Actus Reus – Culpable Conduct

Voluntary Act Requirement

For punishment to be justified Courts require that the D have committed a voluntary act

· Don’t feel comfortable imposing criminal penalties if the D acted involuntarily and there is no culpability/moral blame

· The justification for excluding liability in cases of involuntary action is essentially that failure to do so would:

a. have debilitating effects on the publics sense of security because we would be worried about criminal conviction for our involuntary actions
b. in cases where involuntary actions or inability to restrain oneself present a threat to the community the more appropriate measure is therapy or custodial commitment not correction via the penal system

Have to be careful not to assume that lack of awareness means the act is involuntary:

· consider foreseeable conditions ( see Decina
· consider acts committed out of habit

· simply not remembering something does not make it involuntary

· simply being unable to control your impulses does not make an act involuntary

· simply because the act is unintentional and the consequences are unforeseen an act is not involuntary ( thus no defense to say – “Oh, I didn’t mean to drive dangerously”

NOTE: be careful to distinguish a voluntary act from an act committed under duress or compulsion

· duress and necessity are distinct defenses... 

· shooting someone b/c someone is threatening to kill you if you don’t is a voluntary act but you would likely have a good duress claim

NOTE: there is a general presumption of a voluntary act requirement

· if a statute doesn’t appear to require a voluntary act or there is an ambiguity, a Court will read it in

· see Martin
CL Approach: 

A voluntary act is something that the D has undertaken with a certain level of consciousness

· More broad then common meaning of “voluntary”

· Can include things that may not appear all that voluntary – like suffering a seizure while driving your car ( see Decina
M.P.C APPROACH

MPC §2.01: 

(1) A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.

(2) The following are not voluntary acts within the meaning of this Section:

a. a reflex or convulsion

b. a bodily movement during unconsciousness or sleep;

c. conduct during hypnosis or resulting from hypnotic suggestion

d. a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual ( catch-all provision )

(3) Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:

a. the omission is expressly made sufficient by the law defining the offense; or

b. a duty to perform the omitted act is otherwise imposed  by law

(4) Possession is an act within the meaning of this Section, if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period of time to have been able to terminate his possession

· Note that the M.P.C. does not give all that much info on what constitutes voluntary action
· The thing to note is that the MPC concept of voluntary act may be a little narrower then the CL formulation of voluntary act

Martin v. State

Facts: Martin was arrested at his home and removed from the home by the arresting officers who then, presumably en route to the station, took Martin on a public highway where he acted out in a drunken state.

Under Code 1940, Title 13, §120 public drunkenness and boisterousness is punishable by fine and the state sought to convict Martin on this charge. Martin was indeed convicted of this violation and appealed.

Held: The court, overturning the conviction, held that this statute presupposed that the offender was in the public place voluntary and was not taken there against his will. Given that the officers had taken Martin out of his house, against his will and placed him on the highway made his presence in the public place involuntary. 

Reconsider Martin in light of M.P.C. §2.01

· What if they had instructed offender to accompany them to highway? ( less clear – technically a voluntary act but still raises concerns of placing the offender in an incriminating situation

· What about language re “omission”? could argue that both Martin and Winzar were capable of controlling their behavior, even if involuntarily taken to the highway…

· Martin could also make an argument about duress – that is, your request that I accompany you wasn’t much of a request but an insistence and thus, in spite of my inebriated state I felt compelled to accompany you against both my will and best judgment

Winzar v. Chief Constable of Kent

Facts: drunken man was taken to a hospital but then asked to leave ( police came and placed him in a squad car on a public highway and then sought to convict him on charges of public drunkenness ( 

Held: court held that question of voluntary vs. involuntary was moot and upheld conviction

· What result in Winzar under the code? 

· If the code were law then the conviction may have been overturned – offender was placed in the car against his will and thus being on the highway was not a voluntary act

· the act of placing him in the car seems to be a way of placing the offender in a culpable situation – akin to finding a child molester and then taking him to a school to convict him

People v. Newton

Facts: Newton was pulled over by two officers and refused to get out of the car. An altercation ensued and although the facts are unclear and contradictory recountings existed the end result was that one officer ended up dead and Newton ended up with a shot to the abdomen. The officers claimed that Newton brandished a gun and fired the first shot while Newton denied ever having a gun and that the first shot was fired by the officers. 

PH: Case went to trial and court refused to instruct jury on defense of unconsciousness. Newton was convicted and appealed, arguing that the courts denial of the unconsciousness defense prejudiced his defense.

Outcome: On appeal, court held that failure to instruct jury on defense of unconsciousness did unfairly prejudice Newton’s defense

Issue: Whether a D can contest the culpability prong by arguing that he was unconscious at the time of the alleged acts. 

Holding:
Yes – unconsciousness is a complete defense to a charge of criminal homicide under Pen. Code §26. Note that unconscious does not necessarily mean coma or incapability but rather the inability to appreciate ones actions consciously. In this case some medical testimony was given which supported the inference that wound of the kind Newton suffered could render one unconscious for a significant period of time.
Analysis:

Note that the unconscious state cannot be self-induced or voluntary (can’t get drunk and shot someone and then claim unconsciousness)

Foreseeable Conditions / Consequences

· If D is suffering from a condition that technically renders their acts involuntary in the traditional sense of the word they may still be convicted if that condition was foreseeable and they were aware of it

· Distinguish from foreseeable v. unforeseeable conditions

People v. Decina

Facts: D, who was aware that he was susceptible to epileptic seizures climbed into his car and proceeded to strike and kill four people when he suffered a epileptic siezure while driving. 

Held: D convicted under a statute making it a crime to drive recklessly or negligently

Example: D drives in his car and suddenly suffers an unexpected heart attack and strikes four people

· Would have involuntary act defense

· Compare this to Decina – here the D was not aware of his predisposition 

Habit

· Under the CL, acts committed out of habit are voluntary
· M.P.C.§2.01(2)(d) ( act of habit is voluntary 
Example: You climb into your car and while daydreaming and out of habit drive into a newly designated one-way street
Possession

· M.P.C. §2.01(4) states that knowledge of possession is a requirement for criminal conviction
· Thus, if a smuggler places heroin in your bag unbeknownst to you cannot be criminally convicted for possession
· Most states also treat knowledge (scienter) as a condition
· Some states argue that in particular cases, where the penalty is not to severe, a “should have known” standard is sufficient
Example: A is about to board plane and her friend hands her a handbag and they both comment on how awfully heavy it. A then gets checked at the security checkpoint and the guard finds a semi-automatic in the handbag. 

· Under MPC standard no voluntary act of possession

· However, under the “should have known” standard may get a conviction

Hypnosis

· M.P.C. takes position that hypnosis is a viable defense to criminal conviction arguing that “dependency and helplessness are too pronounced” 
· CL takes the same approach
Somnambulism

· Both MPC and CL say a somnambulist is not committing a voluntary act

· Seems to be an empirical question – perhaps research could show otherwise

Example: case of Mrs. Cogdon and her daughter Pattie ( Cogdon entered into her room and with two axe blows killed her daughter ( medical and psychiatric testimony established that while Cogdon was not legally insane she still suffered from amnesia, depression and hysteria ( jury bought argument that “acts were not her own”
Legal Insanity

Two main differences between the defense of involuntary act and legal insanity:
1. burden of proof ( typically falls on D’s side with insanity while proving a voluntary act is an element of a crime that the prosecutor will bear the burden of proving

2. matter of disposition – when acquitted on an involuntary act defense then result is release ( however, with legal insanity there may be a commitment to custodial care or required treatment

Omissions

The overarching principle here is: moral duty does not create a legal duty

· even if morally you have a duty to act, the law is reluctant to impose a legal duty on you to do so

· see Jones, Beardsley
In general, the law is reluctant to impose criminal liability for a failure to act, even if voluntary

· much of the law in this area is about determining if the D owed the V any duty

· crimes can be committed by omission in specific relationships (child-parent, husband-wife, etc.)

The argument against imposing affirmative duties is that from a moral point of view we just don’t like imposing duties on people in general

· Libertarian conception of individual liberty

· Don’t want people to be constantly worried that their failure to act in certain circumstances will lead to a potential criminal conviction

· don’t want to force people into risky situations

· also, raises numerous problems about proof

· who exactly do you hold culpable for failing to act? – becomes problematic when a crime or death is witnessed by a crowd ( line drawing problems

· imposing affirmative duties can also lead to further injury in some cases ( often people who try to help just end up making things worse

CL approach:

In general, the CL approach is to impose no affirmative duties on individuals except for in very narrow circumstances. 

· Often done by statute

· E.g. making it a crime for a parent or caretaker to witness child abuse and failing to report it or stop it

· See “Duties to Act”

MPC Approach

MPC §2.01(3):

Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:

c. the omission is expressly made sufficient by the law defining the offense; or

d. a duty to perform the omitted act is otherwise imposed  by law

Duties to Act:

one who culpably places another in peril has a duty to assist the imperiled person… (this too can get confusing though… obvious when person thrown another in the water and lets him drown- we say one killed the other, not that one failed in his duty to save him… but what about person A bumping into person B who bumps into person C… clearly person A has a duty to save person C, but what about person B?






Duty



      Yes




                            No

Sufficient fault for criminal liability? (running into oncoming traffic to save child?)              D not guilty



Yes

No


     D guilty              D not guilty 

Consider the following 5 things to determine legal duty: affirmative duty to act and a crime can be committed by omission: 

1. imposition by statute

· see “Good Samaritan Laws” or child abuse laws

· see Pope - see Heitzman
2. where one stands in a certain status relation to another (i.e., parent-child, husband-wife, today’s standards can include friends, lovers etc. too etc)

· see Pope- see Jones - see Cardwel - cf Bearsley
3. by contract

· see Stone & Dobinsonn (maybe)

4. voluntary assumption of care of another which secludes the other from getting it elsewhere or risk creation

· see Oliver
· see Beardsley (maybe)

5. creating a peril (kuntz- stabbed abusive boyfriend and found liable for letting him die; justifiable self defense, but then duty to help)

· culpable vol. act    (A accidentally but recklessly knocks B into pool) (yes)

· faultless vol. act    (boy runs in fornt of car and you don’t break) (yes)

· involuntary  act      (A knocks B who knocks C; no duty here for B) (???)

Pope v. State 

Facts: Pope was the neighbor of Norris, a woman who suffered from mental problems and delusions. Norris and her 3 month old child were taken under the care of Pope and she fed them both and looked after the child over the course of a weekend. However, one day Norris went nuts and began to savagely beat the baby. Pope did nothing to protect the child nor prevent the abuse and furthermore, did not take the child to a doctor once the beating had stopped or call the cops. Eventually, the child died from the wounds inflicted.

PH: The state brought suit alleging that Pope was criminally liable for:

a. abuse under the Maryland code given that she had temporary control and custody of the child

b. misprision of felony under the common law given that she had unlawfully and willfully concealed the abuse committed by Melissa from the authorities

The circuit court found Pope guilty on both charges and Pope appealed

Outcome: Court of Appeals overturned the Circuit Court’s ruling

Issue:
(a) Did Pope fall under the class of people specified by the statute

(b) Could Pope be convicted under the common law claim of misprision of felony

Holding:
(a) No – while Pope’s behavior, or lack thereof, was of the kind that could impose upon her criminal liability under the statute, the court determined that she was not of the class of individual that was intended to be covered by the statute 

· the statute identified three classes of individuals that may be held criminally liable for abuse:

1. Parents

2. adoptive parents

3. in loco parentis

4. persons responsible for the supervision of a minor under the circumstances

· The government argued that Pope’s acts of care made her responsible for the care of the child – more specifically, that once Pope offered her help to the child by feeding it and offering it lodging she assumed the responsibility of parenting and came within the coverage of the statute

· The court rejects this argument, first by pointing out that the mother was present at all times and secondly by arguing that such a result would produce an incongruous result whereby the party that provides, out of compassion and kindness, aid to a child subjects themselves to being criminally liable for abuse

(b) No – while there is such a common law felony for misprision of felony the court notes that it has been long unused, that it is impracticable and indiscriminate and “largely deficient” ( therefore, the court rejects the states attempt to convict Pope on this count

Jones v. United States 

Facts: 10-month old child was killed while in the care of the D. Biological mother was living with the D and the child and that she may or may not have been paying the D for the service provided. There was no doubt that the D had the financial means to provide for the child in terms of food and medical care. Exactly how the child died is unclear. 

PH: D was charged with involuntary manslaughter for omitting to provide care and means for the child. At trial, the court apparently failed to instruct the jury that a finding of a legal duty was necessary to find the D liable. D was ultimately found guilty and appealed.

Outcome: Court reversed

Issue: Whether the D was of the class of persons that had some such legal duty

Holding: Maybe – although more facts needed, D may have either had a legal duty by contract or by voluntary assumption of care of another which secludes them from getting it elsewhere

Commonwealth v. Pestinkas

Facts: man who was caring for a 92 year old woman allowed her to die after promising to feed her and knowing that there was no other way for her to obtain food

Held: D was criminally liable for murder

· This case shows that you can technically commit even murder by omission

· Contrast this to Jones where D was only being accused of involuntary manslaughter

People v. Beardsley

Facts: man spent a weekend at his home with some women he wasn’t married to – she took sleeping pills and died and he failed to call the cops.  

Held: court refused to convict him of involuntary manslaughter arguing that he owed the woman no legal duty.

· This result has been much criticized and shows just how seriously the criminal law takes the edict of not imposing affirmative duties

· There is a decent argument that this would have fallen under duty #4 – (Today this view is outmoded… so whether failing to save another is a crime or not would seem to depend on changing social mores)
Regina v. Stone and Dobinsonn 

Facts: brother and his mistress rented a room to their crazy sister who developed anorexia and refused to eat anything but biscuits and pop and locked herself in her room. The D’s tried to find her doctor and attempted to get another doctor but failed. They then did nothing else and even failed to report the problem to a social worker who came over for another issue. 

Held: Court held that D’s had assumed a duty of care and convicted them of manslaughter.

· How can we distinguish this from Beardsley? ( for one thing there is the matter that the woman in Beardsley was a guest and that in this case the sister was renting – more of a contractual relation. Also, her steps were taken to provide care (looking for a doctor) and then stopped – perhaps the sister had come to rely on this offer of care.

· Of what importance is the family relation? – court’s opinion seems to suggest that it was a source of the duty… however, could make the argument that the family relationship had nothing to do with it and the source of the duty was her status as renter as opposed to guest. 

People v. Oliver

Facts: D, Oliver met V, who was obviously drunk at a bar. They eventually made their way back to her apartment where he asked for a spoon to cook up some heroin. D obliged and he went to the bathroom, got loaded and then passed out in the living room. After attempting to wake him up D, thinking he was just drunk left him there. When the daughter came home and discovered him there she called the D for instructions who told her to take the man back out by the shed and leave him there. Eventually, the D, thinking she was dead told her daughter to contact the police who arrived to find V dead from an OD.

PH: state charged and convicted D with involuntary manslaughter on a theory of criminal negligence.

Held: Court held that D had formed a sufficient relationship with V that justified imposition of an affirmative duty to at the very least seek medical aid. Court argued that D took V from a public place to her private apartment in an obviously intoxicated state and thus had “taken charge” of his safety

· Court also pointed out that D had knowingly allowed V to shoot the drugs in her house – an act that she should have known had foreseeable dangerous consequences.

· The important thing here was that the D knowingly took an intoxicated person from a public place to a secluded home and then left him there in an intoxicated state

Commonwealth v. Cardwell 

Facts: case in which an abused mother became aware of the ongoing abuse inflicted on her daughter by her new husband. After being informed of the abuse the mother did take some measures such as writing a letter to the abuser and talked to him about it as well as moving some things out of the house and transferring the child to another school

Held: court still found the mother guilty for failing to take adequate measures to protect the child, in spite of the fact that the abuser had hit the mother on certain occasions, owned a gun and had a generally violent temperament.

· how should the violence of the husband towards the mother alter her duty towards the child?

· This case shows just how difficult in can be to impose a duty on a parent when they fear for their own life if they take any action
Misprision of felony

Misprision of Felony = affirmative obligation to notify of known crimes

· See Pope ( court rejected misprision of felony as a criminal offense

· However, it is very common in many European jurisdictions

· Furthermore many states have adopted laws, that while not necessarily misprision of felony in name are similar. For example, in FL it is punishable to fail to report a sexual battery.

Should misprision of felony be reprised in the common law? ( question of affirmative duties – have to balance how many we want to impose on people. 

· In some cases the burden of notifying the authorities is clearly disproportionate to the benefits (i.e., murder, rape, etc) while in others that may not be the case. 

· Also – difficult to know who exactly to punish ( should the whole room of bar goers be punished for failing to report the rape? Only those that were cheering? 

· Raises problems of proof and questions of equality. 

Good Samaritan Laws

· These statutes impose an affirmative duty independent of the common law duties

· Not very common – mostly because of libertarian principles and problems of proof and application

· drawing the line at which omissions are punishable and which aren’t is difficult

Example: VT statute imposes an affirmative duty to rescue on the public when the risk of rescue is low – “ease” of rescue. 

· Note that the VT statute imposes only a $200 fine for violation – why is it even necessary then?

· Can argue that the statute is intended to express the social norm that we should help those in danger

People v. Heitzman 

Facts: case in which a daughter who no longer lived with her father became aware of the neglect her siblings, who did live with the father, were showing towards the old man and did nothing about it.

PH: Daughter was convicted under CA Penal Law §368(a) which is intended to address the problem of neglect of the elderly: “any person who…willfully permits…any elder or dependent adult…to suffer…unjustifiable pain or mental suffering” can be held liable.

Held: statute was too broad and imposed an affirmative duty to act on almost anyone

· The court concluded that for the constitutionality of the statute to be preserved they had to restrict the scope of the language and limited liability to those who, under existing tort law, have an affirmative duty – thus, neither the complaining daughter nor the delivery boy would have applied in this case. 

· The daughter, not living with the father had no legal duty to protect him nor a duty to prevent the neglect of her siblings.

Creation of Peril and Duty

General Rule: if you voluntarily, with fault, create a risk then owe a duty

· E.g., hit friend in the head with a baseball, have a duty to get them medical attention

However, two problems can arise conceptually:

a. peril created cannot be said to be causally linked to harm

b. person was not at fault in creating the peril

Tina 1 v. Tina 2

A. Tina, walking by a pool accidentally bumps into alvin and he falls into the pool

B. Tina, standing by a pool, is bumped by Mark who is running by and Tina bumps into Alvin and he falls into a pool

· In (A) the law would say that Tina has an affirmative duty to take reasonable steps to help Alvin swim to safety (BPL)

· In (B) the law would likely say that Tina has not committed a voluntary act and therefore has no affirmative duty to help Alvin

· Kind of like “cause in fact”

Jones v. State

Facts: D raped a 12 year old who then “distracted by pain and grief” jumped into a creek and drowned. D intentionally abstained form rescuing child

Held: court held that D, by his own “overpowering criminal act” had created the situation of peril and was liable for the death in the addition to the rape

Kuntz v. Montana

Facts: boyfriend and girlfriend get into argument and bf starts to abuse gf, at one point slamming her into the stove repeatedly. D grabbed a kitchen knife and stabbed the bf in the chest. She then rolled him over and seeing that he was not yet dead took the car keys from his pocket and drove to a friends house several miles away w/out securing any medical assistance for the bf. 

Held: Court found Kurtz criminally liable for negligent homicide

· Does this case fall into the general proposition above? ( yes and no – here the D has imperiled the bf but has knowledge and culpability. I think here you could make an argument that the reasonable steps needed to prevent the harm in question are limited by her own concern for her safety – we can assume that she was scared for her own life and thus was running away. 

Mens Rea – Culpable Mental States

Mens rea = the mental mindset required for a D to be guilty of a particular crime

Two conceptions of mens rea:

1. general sense: broad sense ( the culpable mind - blameworthiness

2. special case: narrow sense ( the mental state required for in the definition of an offense

Three kinds of material elements:

a. conduct ( defined in terms of harmful conduct

· e.g. driving under the influence of alcohol

· no harm is required for “conduct crimes”

b. circumstances ( defined in terms of certain circumstances that must be present

· e.g. burlgary requires breaking into a dwelling ( circumstantial requirement

c. result ( defined in terms of a prohibited result

· e.g. death of another = murder

· Note, some crimes are both “result” and “conduct” crimes ( for example, murder by poison ( both have to voluntary poison someone and cause their death

· Must prove one of the four levels of culpability in respect to each material element of the offense

CL Approach

The CL approach was to identify crimes as specific or general intent crimes

· Then the crime would be defined in relation to a specific mental state

· E.g things like “malice”, “unlawfully”, “purposefully”, etc.

· The dominant approach is the MPC approach

Malice = intentionally or recklessly causing the harm prohibited by the offense

· Does not mean “ill will”, “spiteful” or “wickedness”

Regina v. Cunningham

Facts: D went to the basement of a duplex and tore the gas meter from the wall. In doing so the D caused gas to escape from the pipes and this gas in turned poisoned Wade who was sleeping. 

PH: D was indicted for allegedly, “unlawfully and maliciously” causing Wade to take the poison. 

Outcome: Court ruled in favor of the D

Issue: Was the D’s action “malicious”? More specifically, was the judges instructions on the meaning of the word malicious correct?

Holding: No – the judge misdirected the jury on the meaning of the word malicious by making it seem that malicious merely meant “wicked” which may have lead the jury to conclude that if the D acted “wickedly” he was liable under the Act. 

· The appropriate standard would be to determine whether the D either acted with the intent to poision Wade or with the knowledge that such a harm might result and in the face of knowledge proceeded to recklessly remove the meter. 

· Thus, malice in the criminal law does not strictly require any concept of hostility or ill will towards the victim.

Regina v. Faulkner

Facts: D was a sailor who snuck down to the hold of the ship to steal some rum and lit a match to see better in the dark. The rum caught fire and destroyed the ship. 

PH: Jury convicted D of violating the Malicious Damage Act upon the instruction of the judge which essentially made it seem that if the D was liable for one criminal act (theft) he was liable for any other crimes that resulted from such an act or from the D’s intention to conceal the earlier crime, no matter how unforeseeable. D appealed.

Outcome: Court reversed lower courts judgment

Issue: Whether the standard applied by the lower court that liability for one crime can be translated to liability for any crime resulting, no matter how unforeseeable, was correct.

Holding: No – the correct standard is that found in Regina ( act must be willful – that is intentional or reckless. 

· The lower courts instruction gave the impression that liability was to be imposed if the firing of the ship was done in connection with a criminal act.

MPC Approach

M.P.C. §2.02. GENERAL REQUIREMENTS OF CULPABILITY

(1) Minimum Requirements of Culpability. Except as provided in §2.05, a person is not guilty of an offense unless he acted purposely, knowingly, recklessly, or negligently, as the laws may require, with respect to each material element of the offense.

(2) Kinds of Culpability Defined.
(a) Purposely. A person acts purposely with respect to a material element of an offense when:

(i) if the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result; and

(ii) if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist.

(b) Knowingly. A person acts knowingly with respect to a material element of an offense when:

(i) if the element involves the nature of his conduct or the attendant circumstance, he is aware that his conduct is of that nature or that such circumstances exist; and
(ii) if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result
(c) Recklessly. A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.

(d) Negligently. A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. 

(3) Culpability Required Unless Otherwise Provided. When the culpability sufficient to establish a material element of an offense is not proscribed by law, such element is established if a person acts purposely, knowingly, or recklessly with respect thereto

(4) Prescribed Culpability Requirement Applies to all Material Elements. When the law defining an offense prescribes the kind of culpability that is sufficient for the commission of an offense, without distinguishing among the material elements therefore, such provision shall apply to all the material elements of the offense, unless a contrary purpose plainly appears. 

Purpose v Knowledge

Purpose = it is the D’s conscious object that the result will attain or he acts with respect to a circumstance in the hope that it exists or is practically certain it exists

Purpose v Motive (motive is said to be irrelevant in crim law (just during sentences) but this is not always the case- while intention to cause social harm is no less intentional if motive was not evil… Motive is important to 1. discern specific intent; 2. defense – discern if act is justifiable i.e. SD 

Purpose v wishing: in purpose case, don’t need to believe that result will likely occur- P not require knowledge; 

Knowledge = D is aware or practically certain (at least > then 50%) that his conduct will cause the prohibited result or that his conduct is of the proper nature or that such circumstances exist

· Narrow distinction between the two

· Generally, action is not purposive unless it was the actors conscious object to perform an action of that nature or to cause such a result

· Can be helpful to distinguish between two types of attitudes:

1. simple awareness that conduct is of the required nature or that the criminal result is practically certain to follow from conduct ( knowledge

2. specific will that conduct be of the required nature that will result in criminal result ( purpose

· this distinction can be helpful in some cases ( for example, consider some offenses that require specific intent such as treason ( here acting knowingly (i.e., knowing that your actions are likely to result in the criminal result) may not be enough

· P but NO K; K but NO P: note that someone who acts with purpose need not be even remotely certain that there conduct will lead to the result they intend ( so shooting someone from 100 yds away (i.e. probability of hitting them very low) would still constitute purpose if it was your intent to kill them; vs bank robber with cop on his roof, robber sways car trying to get rid of cop on roof, knows if he succeds he will likely kill cop, but has no purpose in actually killing him… )
Knowledge (high probability) V Recklessness (substantial risk, above 0%)
-Degree of awareness of risk
Recklessness = conscious disregard of a substantial and unjustifiable risk

· Recklessness ( conscious risk creation

· Resembles acting knowingly in that it is a state of awareness – aware of the risk and proceed nonetheless

· What level of awareness is required? ( probably something less then 50%.... can go fairly low

· Level of awareness may hinge on what the crime is... ( for murder may be very low whereas for theft may be a little higher

Negligence (should have been aware of risk)
- Subjective awareness (reck.) v. should be aware (neg)
· Has to be a gross deviation from reasonable conduct ( greater then tort negligence standard

· Distinct from the other three levels of culpability ( no state of awareness

· Here in fact the problem is that they are not aware of the risk when they arguably should be

Negligence v. strict liability

Fault

Santillanes v. New Mexico

Facts: D cut his 7 year-old nephew’s neck with a knife during an altercation. Court convicted him of child abuse under a statute which allowed for conviction for negligent placing of a child in harms way. 

Issue: Court refused to give a jury instruction for criminal negligence modeled after M.P.C. §2.02(2)(d). Instead it went with a more standard defn. of civil negligence
Holding: Supreme Court held that instruction was erroneous – should have defined negligence as criminal negligence not just civil negligence ( interpreted statute as requiring the mens rea element of negligence to be criminal negligence not civil negligence

Statutory Interpretation and mens rea

There is no foolproof method for interpreting statutes

· Court will often look at the legislative intent

Two common tools for interpreting statutes:

a. Default Rule ( if no mens rea provided, recklessness is the default

· See MPC §2.02(3)

b. Travel Rule ( if statute contains mens rea as to one element, this will “travel” throughout the statute and apply to the other elements

· See MPC §2.02(4)

c. Hierachy Rule: §2.02(5).  If the state is able to prove a mens rea “higher up” in the P, K, R, N hierarchy than the mens rea that the statute requires, this higher mens rea is deemed as a matter of law to satisfy the relevant mens rea, even if, factually, D does not satisfy the statutory mens rea.  The rationale is that by acting with a “higher” mens rea, D reveals himself to be at least as culpable as an actor possessing the lower mens rea that the statute requires.
US v. X-Citment Video, Inc. 

Facts: D was convicted for violating the Protection of Children Against Sexual Exploitation Act of 1977 for allegedly selling and mailing videos depicting minors in sexual acts. Did the D have to know the persons depicted were minors in order for him to be criminally liable under the Act?

PH: Court of Appeals held that structure of statute allowed for SL

Held: Supreme Court disagreed ( presumption in favor of mens rea requirement

· Gramatically, there seemed to be a Carry-Through basis for holding that knowledge was the proper mens rea ( Statute stated: “Any person who...(1) knowingly transports or shop..any visual depiction, if...(2)...such visual depiction involves the use of a minor engaged in sexually explicit conduct.”

Mistake of Fact

Mistakes of Fact will provide a defense if the mistake negates the necessary mens rea for the offense

· In all cases of mistake, the D believes something is the case when in fact it is not

· Exculpation is proper b/c the D, if mistaken, is not culpable (at least in the way mens rea)

Policy and Mistake of Fact

Punishing someone who has made a negligent mistake has its critics

· If the D negligently makes a mistake they are not as culpable as the person who commits the act voluntarily – why should we punish them?

· The deterrence rationale is strongest in terms of finding a D who has committed a negligent mistake

CL Approach

To begin with, note that Mistake of Fact was not as widely accepted at CL

The CL approach to mistake of fact rested largely on distinguishing specific & general intent crimes

· If the crime was a specific intent crime, the mistake exculpated if it negated the necessary intent for the offense (i.e. in MPC terms, for P,K crime reasonable and unreasonable mistake exculpates)
· If the crime was a general intent crime, the mistake exculpated if the mistake was reasonable

(i.e. in MPC terms, for R, N crimes, only reasonable mistake can exculpate- compare to MPC where for R crimes, even unreasonable mistake can too exculpate)

“Specific intent” and “general intent”

specific intent vs. general intent are fuzzy concepts

 “specific intent” crimes

· for example, burglary requires breaking into a building with the intent to commit a larceny inside ( thus without proof of this further objective you can’t be convicted of burglary

· for example, assault with the intent to kill ( requires proof of the intent to kill

· thus, with specific intent crimes you need proof of that further objective or specific intent

“general intent” crimes

· some crimes require only general intent

· for example, trespass and battery, are general intent crimes

· all that is needed is the intent to act, irrespective of what the actors desires were

US v. Nieswender

FACTS: D approached a lawyer and informed him that he had a juror in his pocket that could ensure a favorable result (i.e., not guilty). Counsel informed the US Attorney and the judge who attempted to ascertain the validity of the D’s claim but were unable to do so. At any rate, the D was convicted of obstruction of justice under 18 USC §1503.

STATUTE: “Whoever… corruptly or by threats or force…influence, obstructs or impedes, or endeavors to influence, obstruct, or impede, the due administration of justice” shall be fined $5g’s or 5 years in prison.

ISSUE: what kind of intent is required by the statute?

HOLDING: The court held that specific intent was not required ( rather knowledge or notice that the D’s actions would lead to an impediment of justice was all that was needed 

MPC Approach

The MPC takes a strictly elemental approach to mistake of fact. 

MPC §2.04(1). IGNORANCE or MISTAKE

(1) Ignorance or mistake as to a matter of fact or law is a defense if:

(a) the ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense; or

(b) the law provides that the state of mind established by such ignorance or mistake constitutes a defense

Analysis for Mistake of Fact:

a. identify the mens rea for the particular material element

b. determine what kind of mistake the D made:

1. reasonable

· mistake is one even a reasonable person would have committed

· EX: a 20 yr old walks into your store and you sell them booze b/c you reasonable believe they are overage given their mature physical appearance and absolutely fantastic fake id

2. negligent

· the D was unreasonable in making the mistake measured by an objective standard

· EX: a 20 yr old walks into your store and you sell them booze even though a reasonable person in your shoes would have realized the person was underage

3. reckless

· the D was consciously aware of a risk that things may not be as he believed them to be but actually believed them to be as he though

· very odd mental state

· EX: a 20 yr old walks into your liquor store and you are consciously aware that they may be underage but you subjectively believe they are 21 and proceed as if this is the truth

c. determine if the D’s mistake negates the necessary mens rea

	"Culpability" or mens rea that the offense requires as to the element:


	What kind of mistake exculpates, i.e. requires acquittal? (Loosely speaking, what kind of mistake gives D a complete “defense”?)



	1.  "Knowledge" or belief

	Any mistake exculpates—whether the mistake is reckless, negligent, or reasonable. If D honestly is mistaken in believing that the fact does not exist, he cannot be convicted.  He only has the required mens rea if he actually believes that the fact does exist.  Only then does he have “knowledge.”



	2.  Reckless

	Only a non-reckless mistake exculpates. I.e., D lacks the required mens rea only if his mistake is negligent or reasonable. (Conversely, D has the required mens rea if his mistake is reckless.)



	3.  Negligent

	Only a non-negligent mistake exculpates.  I.e., D lacks the required mens rea if his mistake is reasonable. (Conversely, D has the required mens rea only if his mistake is reckless or negligent.)



	4.  Strict liability

	No mistake exculpates.  (D has the “required” mens rea—namely, none!—no matter what type of mistake he makes, whether reckless, negligent, or reasonable.)




Other Approaches:

PA statute makes mistake of fact a defense but only if the mistake is one for there is a reasonable explanation or excuse

· What effect does this qualifying clause have? If mistake is unreasonable then may still be guilty…

· E.g. – only reasonable mistakes exculpate

Ignorance:

Ignorance is a little different then mistake of fact b/c with ignorance its not so much that the D actually believes something to be the case – rather, they simply haven’t even though about it

· E.g. ignorance = no conscious awareness

· However, the analysis for ignorance is essentially the same

a. identify the mens rea necessary

b. identify the D’s type of mistake

c. see if it negates the necessary mens rea

EX: Suppose D didn’t even think about whether the buyer was over or under 21. If the mens rea is:

a. knowingly ( no liability b/c you can’t know something if you are ignorant of it

b. recklessness ( no liability b/c you can’t be consciously aware of something if you are ignorant of it

c. negligence ( perhaps liability if your ignorance is unreasonable

d. SL ( always liable

Willful Blindness

Willful blindness (or deliberate ignorance) is a mental state somewhere between recklessness and knowledge

· Generally speaking, willful blindness is recklessness plus consciously avoiding the truth

· Allows a D to be convicted for a crime requiring knowledge if they are merely reckless or even negligent

· That is, the D is treated as having knowledge of a necessary element of the crime even if they do not actually have true knowledge of it

CL approach

The CL approach to willful blindness is that a D is guilty of willful blindness if he is aware of a high probability of the existence of the fact in question and he deliberately fails to investigate in order to avoid confirmation of the fact

· This is like recklessness plus something

· It’s essentially treating recklessness as knowledge in certain cases

· Typically, requires some conscious acts by the D to avoid the truth ( see Giovanetti
(prof says problem with this test is that trial courts did not specify that initial subjective belief needs to be high.. which can be termed to mean the R def from the MPC- high prob or 50%+)  (and what counts for deliberative avoidance of truth)  (govt will win when minimal burden is all it takes to get to K)… (why not just say R is all it takes…instead of K.. then WN becomes irrelevant.. but lowering test to R will make the crim net too wide….avoiding truth is higher than R, when it very very easy to find out.. and you didn’t take that small act b/c you didn’t want to know….. this is still a fuzzy doctrine…

MPC approach

MPC §2.02(7): 

“when knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist.” 

So MPC uses high probability but no sep req that you consciously avoid the truth…. 

Traditional approach is uses R as sufficient and del. Avoidance where there is a very minimal burden…

However to use this, govt must prove “beyond a reasonable doubt that if the defendant was not actually aware his ignorance in that regard was solely and entirely a result of a conscious purpose to avoid learning the truth”

What is “high probability” ( probably something over 50% and maybe up into 70 or 80%

The MPC equivalent of CL willful blindness is very odd and substantially different

· The “unless” portion of §2.02(7) seems like an illogical statement ( how do you believe something doesn’t exist if you have a high probability of its existence?

· The MPC does not treat recklessness + as knowledge – instead it seems to water the knowledge requirement down just a little bit

US v. Jewell

FACTS: D was caught crossing the border with 110 pounds of marijuana in the secret compartment of the car. When questioned the D claimed that he was aware of the secret compartment but did not know that there was marijuana in it.

ISSUE: Is positive knowledge required for conviction?

HOLDING: No – under the willful ignorance rule the D can be convicted if it can be proven beyond a reasonable doubt that there was a high probability that the D knew of the circumstances and the D consciously undertook to not learn the truth. 

US v. Giovanetti

FACTS: D, a gambler rented a home to some people he knew to be gamblers. When the house was busted for illegal gambling the D was convicted of aiding and abetting the operation. 

HOLDING: reversed the conviction holding that what the D had done was not consciously take steps to not learn the truth but rather did not act with curiosity. 

· Court found that the willful ignorance concept was for cases in which the D, knowing or strongly suspecting illegal behavior, takes steps to make sure that he does not acquire full knowledge of the behavior

· If the D typically collected rent in person and ceased doing so in order to avoid the truth then this would be a clearcut case of willful blindness

Moral-Wrong Doctrine

Another approach to mistake of fact is the moral-wrong doctrine

· Here if the D is mistaken in fact but there conduct is still considered morally culpable they may be convicted

CL Approach:

The CL approach is to allow for conviction of a D who has committed the actus reus of a crime but b/c of a mistake does not possess the mens rea if there conduct is nonetheless immoral

Regina v. Prince

FACTS: D ran away with 14 year old girl and took her away from her parents against the Father’s will. PH: Lower court convicted D under a statute stating that the unlawful taking away of an unmarried girl under the age of 16 was punishable as a misdemeanor. This in spite of the jury finding that the girl had told D that she was 18 and D honestly believed this, a reasonable belief given the girls appearance. 

ISSUE: Could the D be convicted even if the jury found that his mistake was reasonable

HOLDING: Yes – under the moral-wrong doctrine a D may be held liable if, although he makes a mistake, he still commits an immoral act. 

· Court held that there was no doubt that the act of taking an 18 year old girl, away from her parents and against their will was immoral. 

· Under Bramwell’s conception therefore, the mens rea “exists” by virtue of the fact of committing the morally wrong act

· Note that Bramwell states that if the D had reasonably believed that he had the father’s permission then he would not be liable because he would not be knowingly committing a morally wrong act

White v. State

FACTS: D abandoned his pregnant wife although he did not know his wife was pregnant. The court convicted him under a statute imposing criminal liability on a husband who abandons his pregnant wife.

HOLDING: Following the moral-wrong doctrine the court upheld the conviction no matter the D’s lack of knowledge because the act of abandoning the wife was immoral in and of itself and therefore the D ran the risk that the facts were not as he believed them

Policy and the Moral-Wrong Doctrine

The doctrine is highly controversial b/c:

a. who defines what is morally right and wrong?

· very difficult to do in a pluralistic society were conceptions of what is immoral are widely divergent

b. In some sense, finding a D culpable under the moral wrong doctrine is an example of an ex post facto law – the D had no way of knowing his conduct was criminal

· Why should a D be held liable for something they didn’t even know was illegal?

Proponents of the doctrine point to the role the criminal law plays in molding public conceptions of moral wrong

· If you support the moral-wrong doctrine your are really taking seriously the role the criminal law plays in setting public standards of morality

MPC Approach

The MPC does not adopt the Moral-Wrong doctrine

· The D either had the mens rea or didn’t ( e.g. his mistake exculpates or it doesn’t

· Keep in mind that if the criminal statute is less then clear on what the mens rea is then recklessness is the default – that is the way you can deal with a lot of these cases

· Thus, in Prince, where it was less then clear what the required mens rea was as to the girls age – you would apply recklessness and hold that either a negligent or reasonable mistake would exculpate

Lesser-Legal Wrong Doctrine

This doctrine is a variation on the moral-wrong doctrine

· D is guilty of crime X, despite a reasonable mistake of fact, if he would be guilty of a different, albeit less serious, crime Y, if the situation were as he supposed

· In a sense, the D takes the risk that the facts are not as he believed them to be

EX: D pays a drug dealer $50 for some Heroin and the seller mistakenly delivers $5000 worth of heroin

· D does not have mens rea for conviction for the greater crime (possession of $5000)

· However, he has committed the lesser crime and therefore runs the risk

CL Approach:

In the CL, if the D has committed a lesser crime with the proper mens rea and actus reus, they run the risk of being convicted for a greater crime

· In a sense, the CL approach is something akin to SL in terms of mistake

· Much easier to apply then the MPC approach

Prince Dissent

Facts: D took a 16 year old girl away from her home without parents consent

Held: under moral-wrong doctrine, D was liable
· Dissent argued that reasonable mistake as to facts that if they turned out to be true would negate any criminal liability is a defense to criminal liability

· however, if the mistake is such that even if the facts are as the D believes he is still liable for a lesser criminal offense then he is liable for the greater one as he has run the risk that the facts are not as he believes him. 
People v. Olsen

FACTS: D’s had sex with a 13 year old V. V and Garcia had a prior sexual history and V had also told the D’s that she was 16. At trial it was established that the V reasonably looked to be 16. 

PH: The D’s were charged with lewd or lascivious conduct with a child under 14 under §288 of the CA Penal Code. 

ISSUE: Is a reasonable mistake as to the victim’s age a defense under §288?

HOLDING: No ( although the statute is silent on mistake the court holds that taking into consideration a variety of factors mistake is not a defense:

· in essence, this court read into the legislative intent and found that sex with a child under 14 is a strict liability offense and hence no mistake exculpates

· strong public policy concerns ( court argues that Legislature has time and again recognized a strong interest in protecting children under 14 (of “tender years”

· statutory interpretation ( court notes that Legislature passed a law (§1203.066) providing that those convicted of lewd or lascivious conduct with a child under 14 are eligible for parole if the D reasonably believed the V was over 14 ( court notes that this statute would be without meaning if the mistake defense was recognized

MPC Approach:

MPC §2.04(2): 

Although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the defendant would be guilty of another offense had the situation been as he supposed. In such case, however, the ignorance or mistake of the defendant shall reduce the grade and degree of the offense of which he may convicted to those of the offense of which he would be guilty had the situation been as he supposed. 

The MPC does have a version of the lesser-legal wrong doctrine

· The difference between this and the CL approach is that the D is convicted for the lesser offense as opposed to the greater offense

· The MPC approach is more in line with the D’s actual culpability

EX: D enters a building he believes to be a store at night with the intent of committing a felony. Felony of the third degree requires entering a dwelling, at night while Felony of the second degree requires entering any building at night

· under the MPC D would only be liable for second degree Felony because his mistake negates the necessary mens rea for the third degree Felony.

· CL rule is that he is guilty for the higher crime irrespective of his mens rea. 

LESSER-LEGAL Wrongs and very Young Victims

When the crime involves a very young victim the MPC and the CL approach tend to converge

MPC §213.6(1): provides that where criminality depends on the child being less then 10 defense of reasonable mistake does not apply

· So here the CL and the MPC approach are the same – you are still held liable for the greater crime no matter how reasonable your mistake is

However, when criminality turns on child being below a critical age other then 10 mistake is a valid defense under the MPC

Mens Rea and Non-Material Elements

You don’t need to prove mens rea as to every element of a crime

· For example, jurisdiction is an element of a crime but the D need not have any mens rea as to it to be convicted for a crime

· EX: You kill someone in MA thinking you are in NH ( doesn’t matter still liable

However, some cases lie in a gray area between being material elements and non-material elements (
U.S. v. Feola:

Facts: D attempted to rob three “drug dealers” who turned out to be federal drug agents.  D’s defense against the charge of assaulting federal officers was that he had a mistaken belief that the victims were fellow criminals

Held: The “federal officer” element of the offense was jurisdictional only, and had no requisite mens rea attached.

· On the other hand, if there is an aggravated penalty for assaulting state law enforcement officers, etc., does this not make the “federal officer” element a material one?  ( probably, yes.

Strict Liability

Often, statutes are silent on mens rea ( does this mean we should interpret them as SL?

· There is a presumption against strict liability

· However, as we will see, in some cases Courts have read a statute as imposing SL

When dealing with a statute that has no mens rea consider:

a. is it a public welfare offense ( maybe SL

b. is it similar to an offense that has traditionally required mens rea ( see Morissette
c. does the default rule apply?

Public Welfare Offenses

These types of offenses are not traditional CL offenses

· Distinguish between:

a. malum in se ( inherently wrong (attach a social stigma)
· rape, murder ( CL offenses
b. malum prohibitum ( wrong b/c it is prohibited 
· traffic and motor violations ( Public Welfare Offenses
· regulatory offenses ( failure to inspect, etc. 
Factors favoring SL: Characteristics of Public Welfare Offenses: (police society in a way that reduces the probability of a harm decrease activity; increase care- put ppl on notice ot be EXTRA careful)
1. not traditional CL offenses

2. often mere omission ( failure to inspect

3. often no direct or immediate injury

4. usually minor penalties
5. D was probably Neg ??? (court not always explicit about this)

6. on notice that conduct is potentially dangerous

7. Apparently guilty conduct  (so not registering Gun in stables is not SL; not registering grenades in freed is SL)
US v. Balint

FACTS: D’s were convicted of selling derivatives of opium and coca in violation of the Narcotic Act of 1914 (D’s did not have the proper form required under the act). D’s demurred, arguing that they had no knowledge that they were selling prohibited drugs. 

HELD: Proof of knowledge not required under the statute for liability

· Justification of SL rests on policy grounds – interest in deterring criminal act greater then costs of potentially convicting some innocent parties

US v. Dotterweich (Balancing relative hardships- place it upon those who have at least the opportunity of informing themselves of potential problem/harm)
FACTS: D was the president of a corporation that brought drugs from manufacturers and then resold them using its own labels which in substance where identical to the manufacturers labels. Twice it turned out that these labels were wrong and the government charged the D and the Corporation with violation of the Federal Food, Drug and Cosmetic Act

HELD: Conviction of the President upheld because interest of greater good outweighs hazard of innocent person being convicted

· The theory behind the statutes is that you place responsibility in a party that, although potentially innocent, has a better chance of preventing the harm or at least knowing of the potential harm 

Morissette v. US

FACTS: D knowingly entered government property and took bomb casings out that had been lying around for years. D was then indicted and convicted for violating 18 U.S.C. §641 which made it illegal to “knowingly convert” government property.

PH: At trial the D attempted to assert a defense that he honestly believed the casings had been abandoned Trial judge rejected this defense and instead instructed jury that the only question of intent was whether the D had intended to take the property in question.  

ISSUE: Did the D have to know that the property had not been abandoned in order to be convicted of knowing conversion under the statute? ( more specifically, did the omission of any intent requirement in the statute indicate that congress intended it be one of SL

HOLDING: Yes – in other words, no SL under statute

ANALYSIS:

· Court notes that stealing and larceny (which are invasions of one’s rights) have been longheld to require a showing of intent

· Thus, Congress’s silence on the intent requirement in the statute here should NOT be construed to mean that SL was the intended standard for liability in light of this long standing precedent that intent is inherent in larceny type crimes. 

US v. Freed

Facts: D obtained some grenades that were unregistered

Held: that D was criminally liable under a statute imposing SL for possession of unregistered grenades

· Court said it didn’t matter that D was unaware that grenades were not registered ( they were inherently dangerous enough that D should have been aware of the possibility

Staples v. US

FACTS: D was charged with possessing a unregistered gun that had been modified, unbenownest to him, to meet the definition of an automatic weapon in the National Firearms Act. Conviction under the act for carrying a unregistered firearm carried a maximum fine of 10 years in prison. D testified that the gun had never fired automatically and that he was unaware that it could do so.

HELD: Court says imposition of SL is not warranted – suggests something akin to knowledge is necessary

· Court says “inherently dangerous logic” is not as clearly applicable here ( longstanding historical use of guns by people in this country 

· Basically, court here is saying that imposition of SL would subject a large chunk of the population to potentially severe criminal convictions when they are not culpable

Sweet v. Parsley 

Canada

FACTS: the D rented her house to someone who then smoked weed on the premises ( D was convicted under the Dangerous Drugs Act which made a person who allowed drugs to be used on premises they owned or managed criminally liable. Court overturned this conviction...

HELD: that when interpreting a statute the courts should be wary of imposing SL when the public interest only slightly outweighs the potential for convicting innocent people ( conviction carries a stigma

SL and the Common Law

· One notable exception of the general mens rea requirement is the imposition of SL in sex offenses with minors ( i.e., no defense of mistake of age

· Another example of the common law departure from the mens rea requirement is bigamy ( no mens rea required as to the death of first husband

· In some sense, the lesser-legal wrong and moral wrong principles of Prince are basic applications of SL as they dispense of any mens rea requirement in regards to a material element of the crime

Policy Reasons for Public Welfare Offenses and SL:

a. place criminal liability on the party that is closest to the potential harm and give them a true incentive to remedy the problem

b. loss-spreading ( allow the parties responsible for the potentially harmful conduct to incorporate the costs of remedying it into their overall costs

c. use the coercive power of the criminal law to induce compliance with the regulations

d. no mens rea requirement eases strain on courts ( imagine having to prove mens rea for every traffic violation

e. Utilitarian grounds ( better to slightly punish one person if it means avoiding a potentially greater social harm

Criticism of SL

a. violates fundamental principles of penal liabilty ( convicting innocent parties 

· e.g. due process of law

· but consider that the US Supreme Court has never declared a SL statute unconstitutional

however, Canada has done so ( see Regina v. Sault Ste. Marie
Judge theorizes about reasons for SL and for MR and finds that there is a 3rd alternative (#2 below).

1. offenses with MR req (criminal offenses)

2. offenses in which there is necessity to the prosecution to prove the existence of MR; the doing of the prohibited act prima facia imports the offense. Leaving it open for the accused to avoid liability by proving he took all reasonable care…( Public welfare offenses are in the 2nd cat. (would fall into 1st cat. if statute clear with words like “willfully” “with intent” “knowingly” “intentionally” )

(so instead of burden of proof being on the P; it is on D to prove he was not Neg, or Reckless, or had K.)  
3. offenses with SL (legislature makes clear intent of SL) - (regulatory pattern of Leg., subject matter of Leg., importance of penalty, and precision of language used will be primary considerations in determining if offense falls in 3rd cat.)

b. completely ignores culpability of D

· ignores retributivist justification for punishment

· particularly applicable in CL offenses under SL ( see statutory rape

c. creates too much of a disincentive and may actually lead to a less then optimal amount of a particular type of conduct (see Dotterweich)

d. may not be effective in terms of inducing high level of care ( little empirical evidence that SL leads to higher level of care

e. leads to negative stigma

Alternatives to SL

One alternative to imposing SL is to set the mens rea at a low level of negligence (like civil or criminal negligence)

· this would allow a D to contest liability and if there mistake truly is reasonable then they could avoid liability

· This avoids the problem of proof problem that the State may bear in a full mens rea system ( places burden on the D to prove that he did exercise reasonable care 

Vicarious Liability and SL

In cases of Vicarious Liability, courts have been reluctant to impose SL

· In some sense, the employer who is held vicariously liable lacks both the actus reus and the mens rea

· However, if the penalty is a minor fine (i.e. civil penalty and not criminal), Court may apply SL

State v. Guminga

not a case of interpreting MR or SL; pretty clear statute intended SL, but irrelevant, because statuette is unconstitutional
FACTS: Undercover operation id sting where waiter sold booze to 17 year old... Later, the owner of the restaurant (D) was convicted under a statute which imposes vicarious liabilty on an employer whose employee serves liquor to a minor. 

PH: Guminga moved to dismiss the charges on the grounds that his due process rights were violated by the statute. Lower court denied the motion. 

ISSUE: Did the vicarious liablity statute violate the Due Process Clause of the 14th Amendment

HOLDING: Yes ( only civil penalties would be constitutional

ANALYSIS: Violation of the first statute provides for criminal penalties (up to a year in prison) ( therefore, by extension, vicarious liability for one convicted of violating this statute could lead to criminal penalties being assessed against Guminga

MPC Approach to SL (in this, MPC has not been very influential… courts and prosecutors don’t always mind SL)
The MPC takes a very stark approach to SL ( essentially, it should never apply

· That is, mens rea should always be required ( see MPC §2.02
· The only exception is for acts characterized as “violations” (which are punishable by fine or civil penalty) ( See §2.05 AND  with respect to sex offenses involving young victims…

Mistake of Law

	
	Governing criminal law

	Other law (usually civil law)

	Clear examples of this category of ignorance or mistake
	· Unaware that the crime exists

· Misunderstands scope of the criminal law, e.g. mistaken about age of consent for statutory rape, or about how “peace officer” is defined in the statute (Marrero)


	· Mistaken about rules of civil property law, in crime of larceny, conversion or destruction of property.  (For example, mistaken about legal definition of “property of another” in Smith.)

· Mistaken about validity of divorce, in bigamy or adultery prosecution.  See Woods fact pattern.



	MPC approach


	· Strict liability: §2.02(9)

· Narrow exceptions: 

· Nonpublication or official reliance, §2.04(3)

· Statute explicitly requires MR as to governing crim law, §2.04(1)(b), §2.02(9) (last clause)


	· Usually, treated the same as mistake or ignorance of fact.  If so treated, the mistake or ignorance of other law might be a defense.  See §2.04(1)(a).

· Also, the offense itself might clearly identify certain mistakes of law as exculpatory.  See MPC §2.04(1)(b).  For example, “bigamy,” §230.1(1), (c) & (d); “persistent non-support,” §230.5.



	Common law approach
	· Strict liability, even stricter than MPC

· Few or no exceptions (see Hopkins)

· But if statute requires willful or knowing violation of law, sometimes knowledge of legal duty is required, especially if duties are very complex or if SL would punish a broad range of apparently innocent conduct


	[Not discussed]



	Constitutional limit


	· Unconstitutional to punish when Lambert exception applies. (But courts interpret this exception narrowly.)


	

	New Jersey approach
	· Provides broader defense than MPC exceptions.  See 259, n. 10
	


Distinguishing a mistake of law from a mistake of fact can be tricky

· Often the two are interrelated

EX: law states that it is unlawful to hunt except for in Sept and Oct. 

· If D hunts on August 31st, thinking that it is not illegal ( mistake of law

· If D hunts on August 31st, thinking it is Sept. 1st ( mistake of fact

EX: Consider Balint case ( D sells opium without proper authorization papers

· If D thinks he doesn’t need the papers ( mistake of law

· If D wasn’t aware that he was selling cocaine ( mistake of fact

Policy and Mistake of Law

Justifications for the Ignorantia doctrine:

a. avoid subjectivity in the law

· don’t want a D’s interpretation of the law to allow for a defense

b. deter fraud

· don’t want D’s to be able to avoid conviction by stating that they were unaware of the law

c. encourage legal knowledge

· utilitarian justification

· even if D was unaware of the law still convict for the greater good

· encourage respect for the law, discourage ignorance of the law

At CL, Judges use to often remark that ignorance of the law was no excuse b/c the law is “definite and knowable”

· this justification rings hollow today...

CL Approach

Subject to two exceptions the CL rule on Mistake of Law is straightforward ( ignorantia legis neminem excusat 

· ignorance of the law excuses no one

· thus, even reasonable misinterpretations of the law are no defense ( see Marrero
Two exceptions (very limited):

a. reasonable reliance ( see Hopkins
· very narrow exception

b. fair notice- unconstitutional law ( see Lambert
· very narrow exception

People v. Marrero

Facts: D, a federal corrections officer, was arrested at a social club for unlicensed possession of a gun. D was indicted for violating Penal Law §265.02. The statute however expressly exempted “peace officer” a term which included corrections officers of any state or of any penal correctional institution. (note that this definition is very ambiguous on what a “peace officer” constitutes) 

PH: D attempted to assert that he was a “peace officer” and was exempt from the statute. 

Issue: Was D’s personal misreading or misunderstanding of a statute a sufficient defense?

Holding: No – even reasonable misinterpretations of the law are no excuse

MPC Approach

Combination of two provisions:

MPC §2.02(9) 

Neither knowledge nor recklessness or negligence as to whether conduct constitutes an offense or as to the existence, meaning or application of the law determining the elements of an offense is an element of such offense, unless the definition of the offense or the Code so provides

This section essentially contains the CL maxim of “ignorance of the law is no excuse” ( SL

MPC §2.04

(1) Ignorance or mistake as to a matter of fact or law is a defense if: (NEGATES MR)
a. the ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence requires to establish a material element of the offense; or

b. the law provides that the state of mind established by such ignorance or mistake constitutes a defense

(2) mistake is defense in terms of lesser wrong- still punished but under Ds version of situation
(3) A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when:

a. the statute or other enactment defining the offense is not known to the actor and has not been published or otherwise reasonably made available prior to the conduct alleged; or (NOTICE)
b. he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in:

i. a statute or other enactment

ii. a judicial decision, opinion or judgment

iii. an administrative order or grant of permission

iv. an official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining the offense

This section further elaborates on the certain cases in which a D may have a valid mistake of law defense

· a little broader then the CL approach

· allows for defense if the statute defining the offense explicitly states so:

a. see Bigamy (MPC §230.1(1))

b. Persistent Non-Support (MPC §230.5)

· allows for defense in cases of nonpublication (§2.04(3)(a)) or reasonable reliance (§2.04(3)(b))

· treats mistake of other law as mistake of fact ( see §2.04(1)(a)

Other Approaches

NJ Statute on Mistake of Law

· mirrors MPC approach 

· however also contains the following:

Mistake defense is availiable if D “otherwise diligently pursues all means available to ascertain the meaning and application of the crime to his conduct and honesty and in good faith concludes his conduct is not a crime in circumstances in which a law abiding and prudent person would also so conclude”

· this is a liberalization of the mistake of law defense

· may allow a D to rely on legal counsels advice in certain circumstances ( see Hopkins
· may also allow a D to rely on his own interpretation of the law if he has been unable to get a good interpretation of it elsewhere ( see Marrero
· MPC probably wasn’t willing to go this far out of concern that a lawyer may have self-serving motives in giving erroneous advice (collusion among lawyer and client)

Mistake of Other Law

In some cases a D may be mistaken or ignorant of other law that will then be involved in a criminal claim

· In these cases, the mistake may exclupate

· The logic behind exculpation is that the D doesn’t seem to have the mens rea required

EX: D believes he has validly gotten divorced from his wife based on a mistaken interpretation of the law and then marries another women. State convicts him of bigamy

· In this scenario the D is mistaken as to the legal question of his divorce

· Here, the mistake of other law would exculpate essentially if the mistake is reasonable ( apply mistake of fact analysis

· See State v. Woods

Regina v. Smith

Facts: D had installed some floor boards and wall panels in an apartment and placed speaker wire behind them, all with the consent of the landlord. When moving out he ripped up the floor boards and wall panels (some which were not in fact his) in order to get the wire out. The D was then convicted under a statute making it a criminal offense to destroy other people’s other property.

PH: D mistakenly asserted that the property destroyed was legally his. 

HELD: Court held that D’s mistake as to the legal status of the property was reasonable and therefore exculpated

· Contrast this with Marrero where the D was mistaken as to the interpretation of the criminal statute itself

· Here the D was mistaken as to the legal definition of “another’s property”

Reasonable Reliance (Apparently innocent conduct)
Both the CL and the MPC have allowed reasonable reliance to afford a defense

· But note that the CL approach is almost non-existent  narrow

· MPC is a little broader

· Under both the CL and the MPC it is clear that the advice of legal counsel is not a basis for a defense, no matter how erroneous and misleading

Hopkins v. State (MPC exception example, under CL still guilty)
Facts: D set up some signs on his lawn that violated a statute prohibiting the erection of signs intended to aid in the solicitation of performance of marriages. D argued that the State's Attorney had told D that his erection of the signs would not violate the law

Held: Court held that advice of counsel does not typically afford a defense

· MPC §2.04(3) captures the mistake of law defense in cases of reliance ( here the State’s Attorney’s statement of the law may have been enough under the MPC

· Note that under the MPC the reliance must be reasonable ( can’t run into the DA on the golf course and get some offhand legal advice

Raley v. Ohio

Facts: D’s were incarcerated and invoked their right against self-incrimination after officers told them they could. However, the D’s were then held in contempt for failing to answer questions after an Ohio statute kicked in to give them automatic immunity

Held: Court held that this was unlawful and violated due process

· State officials cannot give you advice in an effort to entrap you

Complex Duties and Mistake of Law (Apparently innocent conduct)
In certain instances a Court may allow a mistake of law defense if a statute requires the D to knowingly or willfully engage in conduct and b/c of the complexity of the governing law the D is mistaken as to his conduct

· The general idea is that if the D is truly mistaken as to the extent of his legal duty then he cannot willfully or knowingly intend to commit the offense

Cheek v. US

FACTS: D failed to file tax returns on certain occasions. The government then convicted him under U.S.C. §7201 which state any person is guilty of a felony “who willfully attempts...to evade or defeat any tax imposed by this title.” 

D’s Claim: D asserted at trial that he honestly believed, based on information received from a group opposed to the tax institution, that he was not required to pay taxes on his wages (because the IRS did not treat his wages as income...) and that the tax laws were unconstitutional

ISSUE: Could the D’s mistake of law potentially exculpate?

HOLDING: Yes it could potentially exculpate if the jury reasonably found that D was reasonably mistaken as to the provisions of the tax code and their applicability to him

· Note ( D’s claim that the taxes were unconstitutional and did not apply to him is clearly not a mistake that merits exculpation

Constitutionality and Mistake of Law (Apparently innocent conduct)
In some cases the Courts have held that it is so grossly unjust to assume that a citizen is aware of a penal law’s existence to hold them liable under it

· But this has rarely been done

Lambert v. California

Supreme Court, 1957

FACTS: D convicted for violating registration laws. Pleaded ignorance of the law as a defense

HELD: CA law violated due process

· This is a very narrow case and largely hinges on the facts
· Here the conduct the statute criminalized was passive (e.g. an omission)
· Also, the law was unlike anything the average citizen would be aware of
Culture “Defense”

Some juries have placed weight on the cultural background of the D in considering mistake of law defenses

· However, it isn’t really a true “defense” ( just not as culpable, so it’s more of a factor that a Court may take as mitigating in sentencing or the degree of the crime (i.e. to individualize reasonable man in VM murder
· Proponents of the concept point out that in a multicultural society such as ours we should be sensitive to the customs and duties of others – otherwise its discrimination and injustice
Critics of the culture defense argue that citizens should be held to the laws of their new home irrespective of their background

· Critics also point out that allowing the cultural defense is a proposition fraught with ambiguity

Intoxication

Intoxication comes in two forms:

a. Voluntary

· very difficult to get a partial defense here

b. involuntary

· if level of intoxication is sufficiently high enough may get a defense (but it has to be really high – insanity or delusion)

Involuntary Intoxication

Involuntary intoxication is a defense under both the MPC and the CL if 

a. it negates the ANY mens rea, (applicable to P,K or R; for N irrelevant) or 

· EX: if the mens rea was purpose and the jury found that the level of involuntary intoxication rendered your actions merely negligent then you could be acquitted

b. if it creates in D, at the time of crime, a condition, temporary or permanent, that meets the test of legal insanity 

MPC §2.08(4) 

“Intoxication which is (a) not self induced or (b) is pathological is an affirmative defense if by reason of such intoxication the actor at the time of his conduct lacks substantial capacity either to appreciate its criminality or to conform his conduct to the requirements of law.”

Regina v. Kingston

FACTS: Penn wanted to blackmail the D so he invited him to his apartment and gave him some coffee laced with a drug. Penn then lured a 15 year old child to the apartment and invited the D to have sex with the child. Penn photographed and audiotaped the sexual assault. 

HELD: Involuntary intoxication is not a defense simply because it makes the D’s act not blameworthy

· the intoxication had to negate the mens rea for the crime which it appears was not the case

Voluntary Intoxication

Voluntary intoxication is not a complete defense (contrast to self-defense)

Keep in mind...

· Even if intoxication evidence is admitted, the fact-finder might find the evidence insufficiently persuasive to make any difference to D’s criminal liability.  

· In other words, the fact-finder might conclude that the evidence does not actually negate the D’s mens rea.  

· Many intoxicated Ds can and do form an intent to kill, rob, etc.

· Alcohol is involved in an alarming number of crimes committed – may explain why jurisdictions struggle to accept a intoxication defense

· As a final matter – even in cases of voluntary intox if the D is so intox as to be legally insane that’s a defense

(decision notes many problems with allowing intoxication as an excuse, among them: 1. intoxication defense is too subjective- any inhibitions overcome by claim of intoxication would exonerate- the more susceptible def is to temptation presented, the easier defense is to establish… too easily acquitted- all questions of intent, mental capacity and like are irrelevant- only that def was intoxicated)
CL Approach

There are two approaches to voluntary intox at CL and both hinge on distinguishing between:

a. Specific Intent crimes

· crimes where concern is the D’s intent to do something or achieve a consequence

· i.e., assault with intent to rape

b. General Intent crimes

· crimes where all that is needed is a proscribed act – don’t really care what D’s intent was 

· simple rape

· reckless driving

	
	Examples
	Moderate approach
--E.g. Roberts, Hood
--Similar to MPC(different in how you define- MPC goes on P/K v R/N standard, MA differentiates in spec intent v gen intent)

	Conservative approach

--Most restrictive

--See Stasio

	Specific intent
	· Murder (intent to kill)

· Assault with intent to kill, or to rob, or to rape, etc.
· Simple assault?? ( may or not be specific intent crime ( see Hood, Rocha

	Admissible (to prove that intoxication factually negates SI)

Level of intoxication fairly high – “prostration of the faculties” 

[Stricter version: admissible only if D so drunk that he is incapable of forming SI.  See Turrentine (870).]


	Inadmissible, always or almost always (e.g. in some states, only admissible on premeditation for murder)

	General intent


	· Simple assault?? (         see Hood, Rocha
· Crimes of recklessness or negligence (e.g. reckless assault)

· Extreme Indifference Murder

· Rape

	Inadmissible
	Inadmissible


Criticism of the CL Approach:

The main criticism of the CL approach is that it rests on the nebulous distinction between general and specific intent crimes which varies from jurisdiction to jurisdiction

· This has caused some jurisdictions to erase the distinction and hold intox evidence inadmissible on all (or practically all) crimes ( see Stasi
· However, roughly 2/3rds of the states follow the specific v. general intent approach

· The threshold for intoxication that would negate a specific intent mens rea is typically very high ( “prostration of the faculties”

· May be even higher ( see Turrentine requiring intox such that D’s “mental abilities were totally overcome”

Roberts v. People

FACTS: D got drunk of his own volition... then he shot at B with a loaded pistol. The D was indicted for assault, with intent to murder. 

ISSUE: Would voluntary drunkness that negates the intent to murder be a valid defense to the aggravated charge? 

HELD: Yes – in determining whether to convict the D for aggravated assault (i.e., with intent to murder) it is clearly germane to ascertain whether the level of intoxication was such that the D could not entertain this intent

· Note that the court is not stating that the defense is an absolute defense ( the D would still be liable for the simple assault but without the intent to murder

People v. Hood

FACTS: D, who was heavily drunk, resisted arrest and during the course of the struggle with the officer grabbed the officer’s gun and shot him.

PH: The lower convicted him of assault with a deadly weapon and assault with intent to murder. 

Held: Supreme Court reversed and held that intox evidence was admissible on assault with intent to murder but not the other crimes

· It’s unclear if the Court ends up treating assault with a deadly weapon  or simple assault as general or specific intent crimes ( however they say that the intox evidence is inadmissible on both
State v. Stasio

FACTS: D, while voluntarily intoxicated, assaulted someone. Court convicted him of assault with intent to rob. 

HELD: the court held that in spite of the fact that the crime was one of “specific intent”, evidence of voluntary intoxication was inadmissible ( the majority in fact went so far as to state the evidence of intoxication was not admissable except in first degree murder cases to refute the ability of premeditation

ANALYSIS:

· Argued that it could lead to incongruous results where a D is acquitted simply because of the intoxication defense ( for example, it might allow a D to go from breaking and entering with intent to steal to the civil tort of trespass

MPC Approach

Very similar to CL approach but without the specific v. general intent distinction

MPC §2.08

(1) Except as provided in subsection (4)... intoxication of the actor is not a defense unless it negatives an element of the offense.

(2) When recklessness establishes an element of the offense, if the actor, due to self-induced intoxication, is unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial.

Reckless or Negligent Crimes and Intox

Under both the MPC and the CL, if a crime requires a mens rea of recklessness or lower, then intox evidence is inadmissible and the D is treated as having acted recklessly

· Under CL this lies in the distinction between specific v. general intent crimes ( specific intent crimes cannot be committed recklessly or negligently

· Under the MPC this is found in §2.08(2) ( essentially equates the conduct of a voluntarily intox person as being reckless even if they don’t satisfy that standard of conscious awareness

· No “reasonable drunk person standard” under either MPC or CL

This result has been strongly criticized ( why should a person who gets drunk and commits a crime be convicted at a higher level then the same person who is simply negligent and commits the same crime?

Example: 

Scenario 1: A, while sober drives and negligently hits C. 

Scenario 2: A, while intoxicated drives and unaware of C hits him

· Under both the MPC and the CL, A would be treated as reckless in Scenario (2) and might be convicted for reckless manslaughter while A would be liable for negligent homicide in Scenario (1)
· Does this make sense? 

The Retort to this criticism is that in some sense the person who voluntarily becomes intox and then commits a general intent crime is more culpable then the merely negligent person who commits the same crime

One approach Simons seems to appreciate is to treat the intox actor as liable for negligent homicide and drunk driving, which combined would be less then reckless manslaughter

MPC:

Involuntary intoxication can lead to acquittal if:

1. if it cause either permanent or temporary insanity

2. if it negates MR (works against any MR including reck. and neg.)
Voluntary intoxication can lead to acquittal only if:

1. it causes permanent (but not temp.) insanity

2. sometimes if it negates MR (does not work against recklessness or negligence) (unawareness of a risk of which the actor would have been aware had he been sober, is immaterial.. meaning inadmissible if sober D would have been aware of risk))
HOMICIDE

	
	
	MPC
	Traditional law



	Murder
	First degree

(2nd degree is everything else BUT felony murder can be treated as 1st degree))
	[Not recognized]
	[Sometimes recognized: Includes premeditated murder, and often certain felony murders]



	
	Purposeful or knowing
	[Recognized]


	[Recognized]



	
	Depraved heart


	Reckless as to death, plus extreme indifference [definition unclear]

	Depraved heart [definition unclear] (general intent crime- just total indifference)

	
	Intent to inflict great bodily harm


	[No such separate category; but usually would qualify as R-plus-extreme-indifference murder]


	[Sometimes recognized as separate category]

	
	Felony murder
	[Very limited recognition, only as a factor relevant to proving extreme indifference murder] 


	[Often recognized, but with many variations with respect to covered felonies and limits]

	Manslaughter
	Voluntary


	MR for murder, but killing is due to extreme emotional disturbance [encompasses both provocation and exculpatory mental defect]


	MR for murder, but killing is due to provocation or heat of passion [some jurisdictions use rigid categorical rules, others a more flexible reasonableness standard]



	
	Involuntary
	Reckless as to death
	Reckless or perhaps grossly negligent as to death

[but meaning of “reckless” is unclear; see Welansky (427)]



	
	Misdemeanor manslaughter
	[Not recognized]
	[Sometimes recognized, analogous to felony murder]



	“Negligent” homicide
	
	Gross negligence as to death


	[Often, no such crime, or only recognized for vehicular homicide]



	Noncriminal killing


	
	Ordinary (tort) negligence
	Ordinary (tort) negligence


Homicide = killing of a human by a human

· Various forms of homicide ( murder, manslaughter, suicide, infanticide

Manslaughter = killing w/out malice aforethought
Murder - Intended Killings

Murder = killing w/ malice aforethought
CL Approach:

Traditionally said to require malice aforethought
· term of art

· does not necc. require malice in the traditional sense of the word

· nor does it require true premeditation

Today, malice aforethought means something like willful with deliberation and premeditation

· however, courts interpret this differently and it often hinges on the circumstances of the case at hand

Most jurisdictions have a grading system for murder (as they do for manslaughter)

· see the CA penal code on 390 or the PA penal code on 396

· Distinguish between 1st and 2nd degree murder ( important distinction (may determine if death penalty or not)

	
	Premeditation/deliberation
	Impulsive

	1st Degree: most serious murders. 

· Poison; 

· Lying in wait; 

· Willful, deliberate, premeditated killing; 

· *or one committed in the course of a felony
	(A) Contract murder

(B) Lying in wait
	****(E) especially heinous crime Anderson ?? 

	2nd Degree: less serious murders. 

· e.g. everything else not covered above.
	****(D) Mercy killing ??  E.g. Forrest
	(C) Sudden impulse killing


Because of cases like D. and E. the MPC decides that using premeditation is not a good test between most serious or less serious murder…could say 1. premeditated unless attempting to relieve suffering of another OR extreme atrocity vs. 2. impulsive/ Hot

Death Penalty: Many states save DP only for 1st degree; SC held this to be too crude- needs to be more individualized judgment… state must specify addtl aggravating factors stating why DP, and allow D to prove mitigating factors why should not get DP.

Why grade murders?

· The idea is that certain kinds of murders (those most deliberated and meditated) are committed by persons that present a greater risk to society then killers who act out of impulse and emotion

· However, is this necessarily the case? ( there is an argument to be made that impulsive killers present a greater risk then cold-blooded ones... 

Discerning Premeditation

How much time is needed for premeditation? ( This is a question of some debate

· Some Courts say that the intent to kill can be formed in an instant ( see Carroll
· Others, are less clear but seem to indicate that some time is needed ( see Guthrie
Common Premeditation Factors: 

a. motive ( was the V closely related to the D?

b. nature or manner of the killing ( was it close in time to an argument or was it out of the blue?

c. planning activity ( evidence of planning inferred from type of weapon used and where killing took place, what D did after killing, etc.

d. deadly-weapon rule ( use of a deadly weapon buttresses proof of intent to kill

Commonwealth v. Carroll

FACTS: D shot and killed his wife after a domestic dispute while she slept. 

PH: D pleaded guilty to murder. Bench trial resulted in conviction for first degree murder. D appealed arguing that the evidence was insufficient to sustain a finding of premeditation. 

ISSUE: Did there need to be a sufficient period of time between the premeditation and the act itself?

HELD: No – amount of time is immaterial ( D still had sufficient intent to commit the crime

· this case in a sense gets rid of the distinction between 1st and 2nd degree murder

· contrast this to Guthrie below

State v. Guthrie

FACTS: D, a worker in the kitchen of a restaurant was being teased by his co-workers. The D lost his mind and stabbed the V in the neck and arm with a knife. D had long standing history of panic attacks and argued that right before committing the act he was beset by one. 

HELD: some amount of time must elapse between the formation of the intent and the act itself ANALYSIS:

· There must be some amount of time between the formation of the intention to kill and the actual killing ( indication that killing was by prior calculation and design

· Need to show that D had time to reflect on the intention after it was formed ( D must have killed purposefully after contemplation

· However, there is no mechanical test for determining how long this period must be

· Nor, is a long drawn out scheme of murder needed

Criticism of the Degree System

But consider that the premeditation standard is not always perfect in distinguishing 1st degree from 2nd degree murderers:

· an impulsive killer may actually commit what most people would consider a 1st degree murder in some cases ( see Anderson
· Similarly, a premeditating killer may actually commit what most people would consider a 2nd degree murder ( see Forrest
People v. Anderson

Facts: D butchered 10 year old child by cutting her over 60 times, several of the cuts post mortem. Mother of the child found the D sitting in the kitchen covered in blood and blood in every room. 

Held: Court overturned 1st degree murder conviction applying the Anderson factors

· No motive, no evidence of planning, nature of the killing suggested violent outburst

· This may have been a case of EMED... 

State v. Forrest

Facts: D grabbed a gun and drove to the hospital where his terminally ill father was being treated. Shot father while sobbing with emotion. 

Held: Court convicted D of 1st degree murder

Policy Ars for  Degree System

1. 1st degree harder to detect, so need higher deterrence 

2. 1st degree will choose more effective means to ensure death

3. 1st degree is more deterrable (have time to consider options/consequences)

MPC approach

The MPC does not have a premeditation or deliberation requirement

· Rather it applies an elemental approach to murder ( need P, K or extreme R

· The MPC does not distinguish between degrees of murder

· Still does distinguish between murder and manslaughter

Murder = P, K, extreme R killing of another ( first degree felony potentially punishable by death

MPC §210.2. Murder

(1) Except as provided in §210.3, criminal homicide constitutes murder when:

a. purposefully (conscious objective to bring about death of another [e.g. runs over cop and then goes back to run over him again to make sure he is dead and is not a witness]) or knowingly [same example with cop, but w/o purpose – runs over cop who was standing in front of him…] causing death; or

b. it is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat, arson, burglary, kidnapping or felonious escape.

(2) Murder is a felony of the first degree and is potentially punishable by death. 

Consent is not a defense against killing or serious injury even in end of life situations…can’t give consent to criminal crime

Voluntary Manslaughter & Provocation

Voluntary Manslaughter = intentional killing but without the same premeditation and malice aforethought as with murder of 1st or 2nd degree

· Note that D still intended to kill the V ( that is they do have the mens rea for murder
· However, b/c of the provocation the Court may mitigate the offense down to voluntary manslaughter

Four important questions:

a. adequacy of provocation

b. immediacy of provocation

c. categorical rule v. flexible standard?

d. if flexible standard, how flexible?

CL Approach

Distinguish between the flexible and categorical approach

	
	Flexible approach (standards)
	Categorical Approach (Rules)

	Accepted Provocations
	No predefined provocations ( “something that would arouse such passions in a reasonable man”
	· extreme assault or battery upon the D

· mutual combat

· D’s illegal arrest

· Injury or serious abuse of a close relative

· Sudden discovery of a spouse’s adultery (???)

	Unacceptable Provocations
	· Mere words (On policy level, not a good idea to allow manslaughter as defense for every time a domestic abuse results in spouse killing spouse over bad words_
	· Mere words

· Learning of a spouse’s infidelity

· Learning about harm to a family member

	Subjective or Objective?
	More subjective (but how subjective is unclear)
	Objective ( “frailties” of the D will not be taken into account

	Judge or Jury?
	Almost always goes to the jury – judge only rarely takes a case away
	What constitutes reasonable provocation is determined by the Court not by the Jury

	Justification or Excuse?
	Both ( V is partially responsible and D has acted in a way that many people in the same situation would have acted
	Mostly Justification ( V did something that contributed to the eventual killing

	Example
	See Maher
	See Girouard


Narrow - - - - - - - --- - - - - - - - - - - - -- - - - - - -- - - - - - - -- - - - - -- - - -Broadest

1.

              2.


3.


4.

Categorical 
Res. person

Res person
       purely subjective




Not individualized 
Individualized       Was D provoked 

         or under EED?

    No test just takes 4.; typically need to have 4 plus 1,2,or 3…

Killing adulterous spouse in heat of passion………….behavior partially excused by state of mind

Partial justification?

Killing adulterous spouse in cold revengeful manner… partially justified in killing the bitch

Note 6 (414) : victims other than provoker: depends if you think more weight should be given to partial excuse or partial just. defense- while might be partially excused, never partially justified to kill unrelated victim… 

Subjectivity and CL

Courts have consistently struggled with how far to subjectivize the provocation defense

· If you go to far you may be sending a message that the law is willing to take into account all the personal idiosyncrasies of people

· However, not subjectivizing the standard to some extent seems contrary to the whole concept of mens rea and culpability ( retributivist approach

A Court is likely to take into account things such as:

· Age (what about gender? Reasonable woman test? – co court has done this)

· Physical stature

· Physical disabilities – blindness, deafness, etc.

However, it is likely to deny things like:

· abnormal temper

· hate for a particular person or group

Girouard v. State

FACTS: D and his wife argued and wife verbally abused D and egged him on. D reached behind his pillow where he had hidden a kitchen knife and proceeded to stab her 19 times. D then eventually called the police and admitting to killing his wife. 

HELD: words alone are not enough of a provocation to justify this reduction

· Adequate provocation = action calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason

· Reasonableness standard for legally adequate provocation ( would the reasonable man’s passions be incited to the point that they act out of passion rather than reason? 

Maher v. People

FACTS: D had just been told by a friend that his wife was having an affair and an hour later entered into a bar and shot the V in the head although this did not end up killing the V. 

ISSUE: Did the court err in refusing to admit the evidence of the affair? That is, if this evidence had been admitted would it have perhaps resulted in the D’s conviction being reduced from assault with intent to murder to simple assault and battery. [or alternatively, if the V had been killed, from murder to manslaughter]

HELD: Yes ( In this case, the evidence was such that the jury could have reasonably found that the D acted out of passion that would have rendered his act less culpable then murder

must permit evd to allege that act of killing, though intentional, be committed under the influence of passion or in heat of blood, produced by an adequate or reasonable provocation, and before a reasonable time has elapsed for the blood to cool… and is the result of temporary excitement by which the control of reason was disturbed, rather than of any wickedness of heart or cruelty or recklessness of disposition, then the law, out of indulgence to the frailty of human nature regards the offense as of a less heinous character than murder and gives designation to manslaughter… sufficient to show this type of mental state, is up to the jury to decide
DPPPV Camplin

Facts: D, a 15 year old male was sodomized and mocked by the V and responded by killing the V. 

Held: The court instructed that the standard of self-control was that of a reasonable man of like age and gender... 

· does this imply that one gender has more self-control?
· the problem with this is that it makes seem as if a women who had committed the crime may have had more self control b/c they are more accepting of rape... 
Consider also: 

a. nationality and background
b. battered women syndrome
c. mental disorder
State v. Klimas

Facts: Case in which D, after months of conflict with his wife, shot and killed her. D attempted to enter evidence of severe depression and desperation
Held: Court ruled evidence irrelevant
· Again, the question is how much individuality do we want to allow? 

MPC Approach

Provocation under the MPC is captured by the concept of EMED

· Adopts a more flexible approach ( even broader then the CL “flexible approach”

· Most subjective of the three approaches ( although not completely subjective

· Under the MPC standard the D need not even have been provoked by the V – it’s enough if the D is acting out of some emotional or mental disturbance unrelated to the V

· Under the MPC, potentially words could be enough...(no categories- question is if it would pass the reasonableness part (prong 2) of the test
MPC §210.3 Manslaughter

(1) Criminal homicide constitutes manslaughter when:

a. it is committed recklessly; or

b. a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be (objective but with certain individualization and from facts as D sees them) 
(2) Manslaughter is a felony of the second degree

Two part approach to the MPC EMED defense
a. D must have acted under “extreme emotional disturbance” ( subjective element

· Did the D in fact under a EMED?

b. Must have been a “reasonable explanation or excuse” for such disturbance ( objective with subjective twist

· View the D’s internal situation from a partially subjective point of view and ask, objectively, whether the explanation or excuse for the disturbance is reasonable

· How subjective does this get? ( MPC appears to have intentionally left it ambiguous

Subjectivity and MPC:

The MPC wants to let certain circumstances to be taken into consideration but not all

· Things it will allow:

a. handicap of the D

b. extreme grief

c. shock from traumatic injury

· Things it will not allow:

a. a D’s particular hatred of a group of people ( idiosyncratic moral values

· However, there are certain things that are somewhere in the middle that are much harder to determine ( for example, calling an illegitimate child a bastard ( “maybe category”

People v. Casassa

FACTS: D became obssessed with V and when the V rejected his romantic advances D started to act like a loon... and eventually stabbed her in the throat with a steak knife. 

ISSUE: Is the EMED affirmative defense tested under a purely subjective standard?

HELD: NO – court found that the lower court had properly applied the test ( it first found that the D had indeed killed the V under the effect of an extreme emotional disturbance...however, when it assessed the reasonableness of this test it concluded that the D had acted out of malevolence instead of an understandable human response. 

State v. Elliot 

Facts: D, who for many years had suffered from an irrational fear of his brother, showed up one day with no reason and killed him

Held: court held the EMED defense was valid

· Thus, a killing under EMED does not have to be committed in “the heat of passion” (CT ruled jury should be instructed of MPCs EED defense, but not that Jury must nec acquit him based on that defense)
Simons: believes most cases should go to Jury and have Jury decide
Cooling Time

can have categorical approach- say if X # of hours/days/ weeks passes, then automatically not awarded vol. man. Defense; OR can have flexible approach, when jury decides what is appropriate cooling time… could have slow accumulations of rage.. based on partial justification, no need to look at cooling time at all- regardless when happen, still partially justified
CL view is that too long a lapse of time between the provocation and the act of killing will render the provocation inadequate

· Theory is that if the D has been able to “cool off”, they are no longer acting out of passion

· MPC doesn’t say anything about cooling time – see EMED test (doesn’t even require provocation)

US v. Bordeaux

Facts: D was told by a friend that a man had raped his mother... D confirmed this with his mother later in the day and then returned with some friends and beat the shit out of the rapist... later that day the D returned once more to the site of the beating and slit the rapist’s throat

Held: Court refused to instruct jury on voluntary manslaughter holding that too much time had passed from the original altercation and the exciting of the D’s passions to the fatal act

State v. Gounagias

Fact: V sodomized the D and then told his friends who proceeded to make fun of the D for two weeks ( D then finally snapped and killed the sodomizer. D argued that the cumulative effects of the taunts rekindled the passion of the traumatic event and led him to kill

Held: Court rejected this argument holding that no such “rekindling” was allowed

But compare... 

People v. Berry

Facts: D had been continually provoked by D for two weeks. Then D laid in waiting in V’s apartment for 20 hours before killing her 

Held: court held that the long standing pattern of provocation has the effect of aggravating rather then diminishing D’s passions

Rationales for the Provocation/EMED Defense

Provocation as partial excuse

· The classic case for the provocation defense is an appeal to the “frailty of human nature”

· That is, we look at the degree of the provocation b/c we want to see just how close to killing the reasonable person would get ( if the provocation is such that the reasonable person would come very close then we are more likely to attribute the D’s actions as less extraordinary and partially excusable

Provocation as partial justification

· Some have argued that the provocation mitigation is justified b/c it takes into account the victim’s complicity ( that is we differentiate someone who is provoked from the unprovoked killer

· Under this view we take into account the V’s immoral act

· However, the problem with this view is manifold:

a. morally questionable to suggest that there is less societal harm in a V’s death b/c they provoked the act

b. the immoral act of the V does not typically endanger the life of another

c. the V’s immoral act does not make him less deserving of protection

d. may also rest on outmoded ideas of “male” dominated society – its justified to kill the man committing adultery with your wife b/c she is your property

Sexual infidelity as provocation

· some have criticized the provocation mitigation on feminist grounds ( defense essentially says male violence against women is to some extent forgivable

· note that the defense is traditionally invoked by men and is hardly ever used to mitigate a womens killing of her unfaithful husband

· see Dennis v. State ( court held that D had to view his wife in the act of sexual intercourse not merely a sexual act in order to have the defense

· see State v. Turner ( court held that female D had to be legally married to V in order to get benefit of the D

Homosexual advances as provocation

· some have advocated that an nonviolent homosexual advance should be a legally adequate provocation

Victims other then the provoker

What happens when a D is provoked but ends up killing someone other then the party that provoked them? 

State v. Mauricio

Facts: D got into a fight with a bouncer at a bar. Expecting the bar too close shortly the D waited outside for the bouncer and then mistakenly killed someone else mistaking them for the bouncer

Held: The court  held the instructions should have been given to the jury for voluntary manslaughter

What about if the D kills someone who is not associated with the provoker? 

Rex v. Sciava

Facts: case in which a father saw his daughter injured by a car driver and then intentionally killed an innocent bystander who tried to restrain him from killing the driver

Held: Court refused to allow voluntary manslaughter

· probably would have been allowed under MPC

People v. Spurlin

Facts: case in which the D and his wife got into a big fight, he killed the wife and then his 9 year old son who was sleeping at the time

Held: Court refused to allow instruction on voluntary manslaughter

· Does the fact that the D killed a completely innocent bystander strengthen his claim that he was acting out of a loss of control? 

· This result may best be explained on incapacitation grounds ( 

· Probably would have been allowed under the MPC ( extreme mental disturbance

Involuntary (reckless) Manslaughter (negligent homicide)

At what point does negligence pass from giving rise to criminal liability instead of civil liability?

CL Approach

At CL, a D’s negligence must typically be grossly deviant (wanton and reckless) in order to constitute involuntary manslaughter

· This is clearly more then tort negligence (CN or consent is not relevant- want to focus on behavior of D)
· It usually amounts to grossly criminal deviant negligence that is just below recklessness

· Thus, a D need not be subjectively aware of the risk to be convicted for involuntary manslaughter
· In some sense, you can think of criminal negligence as “indifference” ( that is, a disregard for human life beyond what the reasonable person would hold

From Welansky: how gorss negligence becomes recklessness: to constitute wanton or reckless conduct as distinguished from mere negligence, grave danger to others must have been apparent and the D must have chosen to run the risk rather than alter his conduct so as to avoid the act or omission which caused the harm.  (also note that is ordinary man would have been neg under circumstance, but D (too smart) was reck; try him as reck.; if ordinary man would have been reck. but D (too stupid) was just neg; still try his as reck (too smart, get fucked; too stupid does not help you)…. “Indifference to or disregard of probable consequences” 

(not necessary to prove that D caused fire by some wanton or reckless behavior; enough to prove that death resulted from D wanton or reckless disregard for the safety of patrons in event of fire from any cause (and here gross negligence qualifies to meet reckless stnd.)

Commonwealth v. Welansky

FACTS: Large fire at a nightclub ended up killing 492 people. D owner of the club convicted for failure to keep adequate fire exists accessible. 

ISSUE: At what point does conduct become criminal?

HELD: Conduct becomes criminal when it passes from gross negligence to wanton and reckless behavior. 

· Under this court wanton and reckless conduct is distinct from gross negligence ( difference in the degree of risk and in the voluntary confronting of this risk
· This court kind of made a mess of the analysis ( the point to take out of it is that more then tort negligence is required for involuntary manslaughter
Contributory Negligence

· In civil claims, contributory negligence has in some cases been a complete defense (although that has changed with the adoption of comparative negligence)

· Not so in the criminal law ( contributory negligence of the V is no defense whatsoever

Dickerson v. State
Facts: the D was driving over the speed limit and suddenly saw V’s vehicle blocking his lane. D reacted too slowly and failed to hit the brakes in time

Held: Although V was drunk, court did not allow defense of cont. negligence and convicted D for manslaughter

MPC Approach

MPC standard for manslaughter is recklessness

· Thus D must be subjectively aware of a substantial and unjustifiable risk

· The CL equivalent of this is hard to characterize...

· Keep in mind that if the D’s recklessness is sufficiently extreme it may constitute murder ( see §210.2(1)(b) and depraved heart murder
MPC also has a standard all to itself ( negligent homicide

· Its probably the closest thing to Involuntary Manslaughter at CL

· Requires the D to act negligently (as defined by the MPC)

· This is a substantial departure from the CL

MPC §210.3 Manslaughter

(1) Criminal homicide constitutes manslaughter when:

a. it is committed recklessly

MPC §210.4 Negligent Homicide

(1) Criminal homicide constitutes negligence homicide when it is committed negligently

Justified Risks (B>PL)
In some cases if the risk is justifiable the D may not be found to have acted recklessly

Parrish v. State

Facts: D chased his ex-wife in a car through the streets of Jacksonville with a bayonet intending to kill her... eventually the ex-wife, in attempting to get away, blew a stop sign and collided with another car, eventually dying from the injuries suffered

Issue: could the wife herself have been convicted of manslaughter for driving recklessly if she had survived and the driver of the car had been hurt? 

· In some sense, the risk she took was justifiable

· But this is a case of life v. life so will hinge on some kind of BPL analysis

Unreasonable self

Driver who thinks he is excellent weaving in and out of traffic- reckless or just negligent? Family around car to check if he knew of some risk.??? Consider willful blindness where reckless is knowing .. so neg actor who is unaware of risk due to some especially culpable reason can be moved into R category
Objective v. Subjective Standards of Liability under MPC and CL

Objective standard = ask whether the D’s conduct created a risk that a reasonable person, in the same circumstances, would not have

Subjective standard = look at the individual characteristics of the actor and take these into account in evaluating the D’s conduct

· The CL approach is to stick to an Objective standard (most CT individualize some though- physical chracteristics
· The MPC allows a little more individualization in regards to physical characteristics but not to mental characteristics

· MPC may take into account things like blindness, extreme physical trauma

· MPC probably wouldn’t take into account things like intelligence, temperament, moral values

· See §2.02(2)(d) (  in the “actor’s situtation” 

· Fairly similar to the subjectivization approach taken with EMED

The objective standard has been criticized b/c:

a. most of us make mistakes

b. from a deterrence point of view it doesn’t really seem effective to punish someone who truly is incapable of conforming their conduct to a reasonableness standard

State v. Williams

Facts: D’s, a wife and husband of less then average intelligence had a 17-month year old child. The child became sick and for about two weeks the D’s monitored the child’s condition but did nothing else other then give it aspirin. The child became visibly ill, his cheeks turning blue due to a gangrenous tooth. Child was unable to hold food down and as a consequence contracted pneumonia that killed him. At no time did the D’s take the child to a doctor for fear that the state would take him away from them.

Held: under the applicable statute, all that is needed for criminal negligence is simple or ordinary negligence. That is, the failure to take the care that a reasonable person in the same circumstances would undertake. 

· There was evidence that the D’s had both the financial and physical means of getting a child to the doctor. The state of the child also made it such that a reasonable person would have sought medical treatment.  

· Court disregarded the D’s level of intelligence ( applied reasonable person standard

State v. Everheart

Facts: D, a young girl with a very low IQ gave birth in her bedroom and thinking that her child was born dead, wrapped it in a blanket, smothering it to death

Held: Court said that D’s intelligence was relevant and reversed a conviction for involuntary manslaughter

· MPC would most likely not allow the D’s intelligence to play a role

Walker v. Superior Court

FACTS: D, a religious zealot elected to treat her sick daughter by prayer instead of medical attention. Child eventually died of meningitis after 17 days of prayer treatment. 

ISSUE: Should the court have applied a more subjective standard?

HELD: No ( MPC does not allow for idiosyncratic moral norms to mitigate liability.... 

· there is a stronger case the D should have been convicted here then in State v. Williams b/c there is no evidence that the D was unaware of the risk to the child – she was in fact aware of it but chose to consciously disregard it

· what if the D honestly thought that prayer would be just as effective or even more effective? Then she would not be reckless (b/c she is not subjectively aware of the substantial risk) and only perhaps negligent

· What if she realized the chances were greater that the child would die if she resorted to prayer but still felt it was the right thing to do? ( here she is aware of the risk but she thinks it’s justifiable... however, this would not give her a defense to a recklessness b/c the risk must be reasonably justifiable... the justifiability of the risk is a value judgment that should be left to the jury not the D

· In general, is it relevant that the D was acting out of a genuine religious conviction? ( the general approach is that you can make decisions about your own health based on any reason but not about others health...

Extreme Indifference (Depraved Heart) Murders

Depraved Heart Murders = unintentional killing where D’s recklessness is so extreme that = murder

· D does not intend to kill – no mens rea for murder

· Can be committed by a voluntary act (see Malone)

· Or by ommission (see Burden)

CL Approach

If the D acts with conscious disregard and extreme indifference to the value of human life and a death results the D may be liable for murder (typically of the 2nd degree)

· “abandoned heart”, “depraved heart”, “malignant heart” “anti social”… wickedness of disposition, hardness of heart, cruelty, recklessness of consequences” to show “malice” as in murder
-- clearly unjustified conduct, no legit purpose; `- desire to expose others to high risk of harm  
Two common factors:

1. Subjective appreciation of a very high risk
· Something less then knowledge

· Hard to state as a matter of percentages... 

2. Callous, culpably indifferent attitude
· “clearly unjustifiable act”

risk seeking behaviour (all Russian roulette cases get DH b/c even is risk is very small (have 100 chamber gun), none should be playing this game…
need to distinguish between feelings before crime and after crime (so showing remorse after death is not necessarily sufficient to show person did not have indifference to human life if in fact did feel so before murder …. Remorse comes too late)

this could go both ways- say driver negligently drove out of driveway and kills child, but then boasts about it- DH? Does boasting afterwards indicate anything about depraved heart? NO- boasting comes too late… need to focus on what happened BEFORE crime… 

If he honestly believed there was no bullet in gone; he’d prob be charges with negligent homicide…
i.e.: Just firing gun into car to scare someone: P – no (no purpose) K – no (did not have almost definite knowledge of death)
a very small risk is sufficient to meet high risk (rusisan roulette).; so high risk is not always necessary, but it is also not always sufficient – can have high risk but if you’ve forgotten (as in checking rear-view mirror) create high risk but still not guilty of DH

MPC Approach

The MPC approach to unintentional killings rests on recklessness as defined by the MPC (i.e, confronting a substantial and unjustifiable risk) ( however, the MPC does something interesting in that it almost grades the degrees of recklessness in distinguishing between murder and manslaughter

· For murder the standard is one of extreme recklessness “under circumstances manifesting extreme indifference to the value of the human life” ( a gross deviation

· For manslaughter simple recklessness suffices

· Note that in both awareness is still a prerequisite

· However, with extreme recklessness arguably the level of awareness is higher

MPC §210.2. Murder

(1) Except as provided in §210.3, criminal homicide constitutes murder when:

a. NA

b. it is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat, arson, burglary, kidnapping or felonious escape.

Commonwealth v. Malone

FACTS: D, a 15 year old boy was playing Russian Roulette with his good friend and fatally wounded the V. The D immediately expressed his regret.

ISSUE: Did the D have to have the specific intent to kill the V in order to be convicted of 2nd degree murder?

HELD: No –D’s act was one of gross recklessness and exhibited an extreme disregard for known harmful consequences. 

People v. Roe
Facts: another Russian Roulette case between children... D reacted with extreme emotion after the gun fired 

Held: D’s remorse was immaterial

· The dissenting judge argued that it should have been manslaughter b/c the D’s reaction showed that he did not possess the “depraved heart” necessary for a murder conviction

State v. Davidson 

Facts: case of a D convicted for murder when her Rottweiler dogs escaped the fenced backyard and killed a child playing out in the street... the dogs had previously attacked other people a fact the D was aware of... 

Held: Court held that facts and circumstances were sufficient for murder conviction b/c the D’s conscious disregard of a known risk indicated a “depraved indifference”

· Arguably this was incorrect ( at the time she left them there they were not creating any risks and furthermore, the probability that they might actually kill someone may have been low

· The court seems to treat this as a ticking time bomb ( they see that there was a palbable risk of danger here, especially given that the dogs had previously escaped and attacked

People v. Burden 

Facts: D failed to feed his a young child for two weeks and child died of malnutrition... father stated that he “just didn’t care”

Held: D father was convicted of murder b/c he was aware that the child was not being fed and did nothing to remedy it... 

Depraved Heart Murder and Intoxication

Under both the MPC and the CL, evidence of intox is likely inadmissible for cases of extreme indifference murder

· b/c the requisite mental state is recklessness, intox is inadmissible 

· however, there is an argument to be made that the intox renders the D unaware of the risk he is taking and therefore he by definition cannot be sufficiently reckless to be liable for murder ( but Courts seem unwilling to accept this argument (see Dufield)

(BUT under MPC could  sep DH into two components -so intoxication may find drnk DH of just IM (R, but no EI)

this is unclear (Simons feels it should be; Soutter has written that it shouldn’t be) 

(drunk, shooting into house when meant to shoot in the air, still reckless, but may take off EI)

US v. Fleming

Facts: D, while extremely intoxicated drove excessively over the speed limit and swerved into oncoming traffic on numerous occasions... finally crashed into a guardrail causing his car to collide with the V’s car... 

Issue: Did the D’s conduct exhibit the sufficient level of recklessness and indifference to support a conviction of murder?

Held: Yes ( the D’s conduct was excessively reckless, especially given the level of his intoxication

Pears v. State 

Facts: D was convicted of murder after drunk driving accident b/c the court found that he had been warned not to drive by two police officers... 

Held: court found this created the level of awareness such that his decision to drive exhibited a depraved indifference to human life

State v. Dufield: 

Facts: drunk driver killed someone

Held: Even under MPC type scheme, evidence of intox inadmissible

People v. Watson

Facts: extremely intoxicated D was convicted of murder after driving drunk... 

Held: court argued that awareness of the risk was exhibited merely by the fact that the D drove his car to the bar knowing full well that he would have to drive it home... 

· The courts approach here is rather extreme says Simons
Intent to Inflict Great Bodily Harm

In a case of unintended killing what legal effect should be given to evidence that the D intended to inflict serious injury short of death?

Under both the MPC and the CL, this may lead to a murder conviction

· Similar to extreme indifference murder ( D’s disregard for safety and health of V exhibits a moral depravity and callous disregard that may justify a murder conviction

Felony Murder Rule

CL Approach

At CL, a person is guilty of murder (1st or 2nd degree) if he kills another person during the commission or attempted commission of a felony. 

· The rule is one of SL ( thus, even if D kills V accidentally or unforeseeably they are liable

· D takes V as he finds him (see Stamp) (when committing felony, most other deaths can be seen as proximate…)
· Note also that in many states the rule extends to accomplices as well
· FM is a SL rule in terms of murder- no MR requirement (in most such cases, can at least show negligence for murder too)Implicitly there is at least Neg in all FM cases and in some of these cases, can even show recklessness (although still not relevant since State does not have to prove this) 

(of course could still convict of felony and either IM or Neg Homicide for the outside murder; this is still much less of a punishment that FM)

· CONSIDER restrictions on FM… not always as above….

Regina v. Serne

Facts: D allegedly set fire to his apartment while his retarded son was in the apartment. D had earlier taken out insurance policies on (a) his sons life and (b) the possessions in the apartment as well as the apartment itself. D and his family were able to escape the fire but the son was killed. 

Issue: Did the D have to intend to kill his son in order to be held liable for murder?

Held: No – under the felony murder rule, all that is needed is the intent to commit the felony

· Court amending the rule to apply only in cases in which the D committed an act knowing to be inherently dangerous to human life

· He then argued that this case was one such case ( the act of setting fire to the house was inherently dangerous and therefore, even if the D did not intend to kill his son, that was the result and he should be strictly liable for it

People v. Stamp

Facts: The D robbed the business of the V at gunpoint. The V had a frail heart and suffered a heart attack from the fright. V had some medical history of heart problems. 

PH: The D was convicted of murder and appealed, arguing that the death of the V was not a foreseeable or intended result of his actions. 

ISSUE: Does the death of the V have to be foreseeable for a D to be held strictly liable under the felony-murder rule?

HELD: No ( the D takes the victim as he finds him and is held strictly liable as long as there is a causal link between the D’s actions and the death of the V

MPC Approach

The MPC struggled with the F-M rule. They wanted to get rid of it but felt compelled to include it in some regard b/c of its widespread application. Thus, in its definition of murder (§210.2(1)(b)) the MPC allows the commission of a felony to play a role...basically as factor relevant to providing EI in DH 
MPC §210.2(1)(b)

(1) Except as provided in §210.3, criminal homicide constitutes murder when:

a. NA

b. it is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat, arson, burglary, kidnapping or felonious escape.

· Essentially, the MPC says that commission of a felony raises a rebuttable presumption of extreme recklessness and indifference to human life which could lead to a murder conviction

· This basically means that the State must still prove recklessness as to the death and that there was extreme indifference to human life

EX: A robs a bank and a guard ends up dead from a heart attack. Under the MPC, if the state cannot show that A exhibited extreme indifference to human life he will not be liable for murder (go to manslaughter).

Limititations on FM

A. Statutory Limitations

· Certain felonies do not fall under the rule

· E.g. securities fraud

B. Inherently Dangerous Limitation (categorical)
· Limit application to the rule only to inherently dangerous felonies

· Felonies that create a “substantial risk” of death

· E.g. rape, robbery, arson, etc

C. Causation Requirement

· Need causal link (both factual and proximate) betweeen the D’s acts and V’s death

· Proximate cause = harm was the natural and probable consequence of the D’s act (a. foreseeable and b. directness (in time and space there is close relationship)) 
· Factual cause = “but for” the D’s act the harm would not have occurred

· In King v. Commonwealth the court found proximate causation lacking when the D was transporting marijuana in a plane and got lost in the fog and ended up crashing. The D was charged with the murder of his co-pilot. 

· the appellate court reversed holding that drug crime was not the proximate cause of the death b/c the crash was not the foreseeable result of the drug crime

· note however that the court said that if the D was flying the plane low in order to avoid detection and that was the cause of the crash then proximate causation would not be lacking

· Note that technically under the “take your victim as you find him” rule the foreseeability requirement is eased, but this is an exception

D. Grading

· Make some F-M 1st degree while others are 2nd degree or only punish 1st degree F-M’s

· E.g. Kidnapping (1st degree) v. Burglary (2nd degree)

E. Mens Rea Requirement

· Some states require proof of recklessness as to the death

· Similar to the MPC

Rationale of the Felony-Murder Rule

Deterrence: 

· The most obvious rationale for the rule is on deterrence grounds ( holding D’s strictly liable for the result of their crimes at the least encourages them to commit felonies more carefully or even better, to abstain from their commission altogether (deter felony; deter making felony more dangerous (i.e. not bring in gun))
· However, this rationale is subject to criticism b/c how exactly do you go about deterring an unintended act? By definition, these deaths are the result of inadvertence... are criminals even aware of this?
· The empirical evidence is also lacking that the rule has this deterrence effect ( according to Dressler only ½ of 1% of all the robberies end up in homicide

Retributivism:

· Another justification is based on retributivist grounds ( basically that by committing a felony that results in murder a D has a greater moral responsibility then the average felon (harm-based retributivist)
· However, this approach tends to violate just deserts b/c the punishment is not proportional to the wrong-doing ( the D’s wrongful act is, for example, picking the pocket of the V. Thus, to hold him liable for murder imposes a punishment on him far exceeding the scope of his crime (culpability-based retributivist)
Criticism of the F-M Rule

There is rich criticism of the F-M rule

· Critics argue that it essentially equates an unintentional killer with a deliberate, premeditated killer

· Also point out that the deterrence rationale is limited

· Many of these cases could be covered by extreme indifference murder (although not always – see Stamp)

· SL bad- and over deters- i.e. drug maker stops making drugs all together (not especially applicable to FM)

Misdemeanor-Manslaughter Rule

· In many states a misdemeanor resulting in death can lead to an involuntary manslaughter conviction

· Thus, in states that adopt this approach all the prosecution needs to show is that the death was causally linked to the unlawful act of the D

· Contrast this to the common approach to manslaughter where the prosecution must show criminal negligence on behalf of the D

· Note that some states have limited the rule in certain circumstances...

a. proximate cause ( still have to show that the D’s act was the proximate cause of the death

· thus, in Commonwealth v. Williams the court overturned a manslaughter conviction of a D that had been found liable for driving with an expired license

· court held that the unlawful act was not the proximate result of the death

b. regulatory offenses ( application of the rule often restricted to malum in se offenses as opposed to malum prohibitum offenses

· thus, in State v. Hose the court overturned a conviction of a D that was held liable for a death after driving his truck past the statutory limit of 15 hours straight

c. dangerousness ( another approach is to limit application of the rule only to misdemeanors that are dangerous in nature

· Yet another approach is to limit the rule to misdemeanors designed to protect human safety

· Thus, in State v. Powell the court held the D liable for a death that was perpetrated by his rottweilers that escaped his backyard. 

· The relevant statute was one that required dog owners to maintain secure fences or maintain their animals on secure leashes. 

· Court held that this was a safety statute and that therefore the D was liable regardless of whether he was reckless or negligent in his conduct

CH 4: RAPE

	
	Actus reus that the state must prove (in addition to sexual intercourse)


	Other features

	1. Traditional resistance requirement
	Nonconsent; and

Force or threat of force.
	Resistance is usually required, either as explicit element or in order to prove force or nonconsent.

	2. Usual modern approach


	Nonconsent; and

Force or threat of force.

(force can be interpreted very narrowly or liberally)
	Resistance is usually not required (if reasonable fear prevents).  See Rusk.



	3. Affirmatively expressed unwillingness
	Nonconsent, understood as follows:

   Unwillingness must be affirmatively expressed, either in words or conduct.
(no force/threat of force/ resistance)

(some jurisdiction adopt #2 for rape and #3 for lesser sexual assault)
	Resistance is not required (unless saying “no” counts as a form of “resistance”).  This approach is often identified by the somewhat crude slogan, “no means no.”

   See p. 344, top of page, categories (1) or (2).



	4. Lack of affirmatively expressed willingness
(MTS)
	Nonconsent, understood as follows:

   No legal consent unless willingness is affirmatively expressed, either in words or conduct.
(no force/threat of force/ resistance)

(as far as most jurisdictions have fone)
	Resistance is not required.  See MTS.  This approach is sometimes identified by the somewhat crude slogan, “only yes means yes.”

   See p. 344, top of page, category (3).



	5. Lack of verbally expressed willingness


	Nonconsent, understood as follows:

   No legal consent unless willingness is affirmatively expressed in words.
(no force/threat of force/ resistance)
	  Antioch College endorses this policy for its students.  See “external links” on course web site.

   See p. 344, top of page, category (4).




· By whatever measure you use, rape is an alarmingly common crime

· Sensitive subject b/c its hard to define exactly what constitutes rape

· Empirical evidence is also limited, largely b/c a tremendous number of rapes go unreported

· A large majority of the rapes are perpetrated by acquaintances of the victim – a fact that makes it especially hard for the V to report it

In homicide most questions of MR; in Rape more important is differences is AR

Traditional requires 7 things:

1. sexual intercourse (vaginal, oral, anal)

2. w/o woman’s consent (today, all statutes are gender neutral, as a factual matter most rape victims are still women)

3. by force or threat of force

4. resistance requirement (?) (sometimes explicit requirement in statute, other courts take this into great consideration)

5. victim is not D wife  (now changed to become eliminated or greatly weakened)

6. MR (not really contested issue…typically belief about force and consent…does man need to know she is not consenting? Is recklessness sufficient?)

Force, Nonconsent and Resistance

The biggest issue in rape is determining when consent exists and when it doesn’t

Traditional Approach:

Rape was traditionally defined as vaginal intercourse without a women’s consent by force or threat of force in which the women resisted to some degree. 

· Resistance requirement taken seriously

· Rape was gender specific

· Man could not rape his wife (marital exception)

Under the traditional approach, threats of non-physical violence are not considered enough for a rape conviction

· E.g. boss threatens to fire you if you don’t sleep with him

Modern CL Approach

The modern transition in rape law has been to ease the resistance requirement some

· laws gender neutral

· no marital exception. 

· No longer restricted to vaginal intercourse ( includes oral and anal sex

However, there is a wide divergence on the consent requirement and the type of force or threat of force needed to constitute rape. 

Force Requirement:

Most states continue to require some extrinsic force or threat of force in order to convict for rape

· Tied to the idea that use of force is objective proof of nonconsent

Traditional Approach

Probably need force or threat of “great bodily injury”

· Simply slapping someone or hitting them may not be enough

· Tied to the nonconsent requirement and resistance requirement

CL Approach

At CL, most states require some use of force or threat of force

· However, more liberal then the traditional approach

· Arguably any degree of physical force or threat of force is sufficient

· Some jurisdictions grade rape on the degree of injury suffered by the V

Some states have actually eliminated the extrinsic force requirement

· See MTS ( but this is a very extensive liberalization and may go to far

MTS Approach- no force requirement
(under direction of NOW to eliminate the burden that had been placed on victims to prove they consented/ reformed statutes removed all features contrary to the interests of rape victims); thus reforms make no necessary requirement to resist (no need to say/do anything) and that sexual act in-itself meets force requirement… 

the law places no burden on the alleged victim to have expressed non-consent or to have denied permission, and no inquiry is made into what he or she thought or desired or why he or she did not resist or protest- a person's failure to protest or resist cannot be considered or used as justification for bodily invasion.

We acknowledge that cases such as this are inherently fact sensitive and depend on the reasoned judgment and common sense of judges and juries.
State in the Interest of MTS

Facts: 2 versions of the facts: D argued that he and V had prior sexual history and that he never used force. V argued that there was no prior sexual history and that D did use force and that she expressed nonconsent. 

ISSUE: should there be a force requirement beyond the force necessary to penetrate the V without her consent?

HELD: No ( this court does away with the traditional force requirement. That is, there is no extrinsic force requirement beyond the force necessary to penetrate a nonconsenting V

· under this courts standard, any sexual penetration conducted without consent is sexual assault

· How do you establish consent? ( court says that affirmative words or actions can establish consent (no burden on V to express non-consent or to deny permission)
Analyzing MTS

· May go a little to far in attempting to liberalize rape law

· Really opens up the door for “she said” v. “he said”

· Reflects the theory that affirmative consent should be required before sex occurs ( but this may be a little unrealistic

An alternative to the MTS approach is to grade different types of sexual offenses

· Thus, in WI the legislature has provided for different penalties for different types of sexual assault:

a. 1st and 2nd degree ( intercourse without consent by “use or threat of force or violence”

b. 3rd degree ( “sexual intercourse with a person without the consent of that person”

· Similarily, in FL, nonconsensual penetration with threat of force or force is punishable by 30 years while nonconsensual penetration in the absence of force or threat of force is punishable by 15 years

MPC Approach

MPC has a force requirement similar to the traditional approach ( “threat of imminent death, serious bodily injury, extreme pain or kidnapping”

· Absent such force, a D cannot be convicted of rape but may be convicted of gross sexual imposition (see below under Fear Requirement)

MPC §213.1

(1) Rape. A male who has sexual intercourse with a femal not his wife is guilty of rape if:

a. He compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone; or

b. He has substantially impaired her power to appraise or control her conduct by administering or employing without her knowledge drugs, intoxicants, or other means for the purpose of preventing resistance; or

c. The female is unconscious; or

d. The female is less then 10 years old

Fear Requirement: (to overcome need of resistance)
CL Approach

At CL, a V’s fear of force or threat of force must typically be objectively reasonable

· Would a reasonable person in the D’s situation fear for their life or safety? – fear to overcome need of resistance needs to be one of gresat bodily harm or death
· Courts not willing to entertain the particular frailties and timidity’s of V’s

· Rule is also intended to protect the D to ensure that he is aware that V is coercing out of fear rather then desire

State v. Warrens

Facts: V riding her bike through park and after having conversation with D is carried off into the woods and raped. V never resists or expresses lack of consent, allegedly b/c she feared that it would exacerbate the situation and that it would be futile.

ISSUE: Was the V’s fear reasonable?

HELD: No ( the D’s conduct was not such that a reasonable female would have felt threatened enough to prevent her from resisting. The D did not use threatening language nor did he hit or strike the V. Thus, there was no evidence that resistance was futile or would have lead to greater risk of injury or death.

· Court is looking for affirmative nonconsent

· It appears that the statute here had a force requirement (although its a little unclear)

· Ultimately, it doesn’t seem at all plausible that the D thought the V was consenting... but the court wants more

MPC Approach

In cases of rape without use of serious force or physical compulsion the MPC allows for conviction for gross sexual imposition 

MPC §213.1. Rape and Related Offenses

(2) Gross Sexual Imposition. A male who has sexual intercourse with a female not his wife commits a felony of the third degree if:

a. he compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution; or

b. he knows that she suffers from a mental disease or defect which renders her incapable of appraising the nature of her conduct; or

c. he knows that she is unaware that a sexual act is being committed upon her or that she submits because she mistakenly supposes that he is her husband

Coercion and Duress

One common point of contention is whether in the absence of true force the D has committed rape ( should things like implicit threats or non-physical threats constitute sufficient force to convict for rape?

CL Approach:

In general the CL has been resistant to allowing rape convictions absent some physical force or threat of force

· May be able to get a conviction for sexual assault or sexual harassment

· See Alston (although very debatable result)

· However, recent trend towards allowing coercion and duress to establish rape (see “other approaches”)

State v. Alston

Facts: V had been in an abusive relationship with the D for some time but managed to end the relationship and move out. A month later the D bumped into the V and told her that he had a right to have sex with her one last time. V stated that she did not want to have sex with him numerous times but he persisted, taking her clothes off and pushing her legs apart and penetrating her. 

ISSUE: Should the D’s conduct and history of violence prior to the actual rape have been considered in ascertaining the force requirement?

HELD: The court paid no regard to the D’s previous history of violence and V’s clearly legitimate fear
· Critics have contended that this holding reflects a male bias as to “force” ( that is, unless actual physical force is used the court will find that no force was exerted by the D

· Scholars argue that the D did not need to exert phsyical force in this case b/c he already had mentally and emotionally beat the V prior to the rape, over the course of their previous relationship

· Also, right before the act D said he was going to “fix her face” (whatever the fuck that means) ( Simons says he is completely puzzled as to why that isn’t enough of a threat of force

· The point is that under a force regime, an unequivocal expression of nonconsent isn’t enough if there is no force

State v. Thompson

Facts: D, a high school principal, forced one of his students to have sex with him by threatening to prevent her from graduating. 

ISSUE: Should the definition of “force” be broadened to include duress?

HELD: No –the D’s conduct clearly did not constitute “force” under the statutory definition and therefore the force requirement was lacking

(Simons: we should differentiate between threat and offer- threat is if she would have graduated but principle will keep her form doing so if she doesn’t fuck him…. Offer is giving her a benefit if she sleeps with him- she would not have graduated, but by fucking him, he will help her and she will…)

Commonwealth v. Mlinarich

Facts: V, a 14 year old girl was sent to a juvenile detention center. Later, the D assumed custody of her and removed her from the center. D then threatened to send the V back to the center if she did not have sex with him. 

Held: PA Supreme Court reversed finding that there was no “forcible compulsion” in this case

ISSUE: Should the definition of “force” be broadened?

HELD: No ( court argued that extending the definition of “force” to include duress would lead to a slippery slope where any threat could be the basis of a rape conviction

MPC Approach:

These cases are covered by gross sexual imposition (see above)

· Again, is the D’s threat such that a person of “ordinary resolution” would yield to it?

Other Approaches:

Some states in an effort to capture the use of implicit or non-physical threats have broadened their force requirements to include coercion, duress and use of authority

· It is submitted that these statutes may go to far in liberalizing forcible compulsion ( set vague standards

· An alternative would be to specify particular kinds of supervisory positions where you think taking advantage is a criminal offense ( like teacher-student, or foster parent-adopted child

· In this regard see page 364-365

EX: PA Statute defines “forcible compulsion” as “act of using superior force – psychological, moral, physical or intellectual – to compel a person to do a thing against that person’s volition”

· See Meadows
Commonwealth v. Meadows 

Facts: court allowed for a rape conviction of a man who was aware of the V’s adolescent crush on him and took advantage of those feelings

· This shows how the PA statute may go to far – its unfortunate if you use psychological pressure to get sex but its not really criminal

HYPO: two highschoolers go out and D says to V – “if you don’t sleep with me, you’ll get a reputation as a prude” ( is this “psychological pressure”? 

· not a very tangible threat but technically under the statute you could make an argument that it would be rape

State v. Lovely

Facts: D hired a homeless man to work at his liquor store. D allowed him to move in with him  and also paid his rent. Eventually a sexual relationship blossomed between the two. Eventually the V decided to end the relationship. D responded by threatening to stop paying his rent, kick him out of the apartment and get him fired from his job at the liquor store.

PH: D was convicted under statute making it a felony “to coerce submission to sexual penetration by threatening to retaliate against the victim”. This court upheld the conviction noting that retaliation was clearly evident in this case. 

Resistance Requirement:

As stated, traditional rape law had a strong resistance component. 

· Not usually included in the statute defining rape ( Court reads it in

CL Approach

Recent changes in the law have seen most states move away from a rigid resistance requirement.

· A few states have gone so far as to get rid of the resistance requirement (see CA) and merely use evidence of resistance as a factor in proving non-consent. 

· However, the more common approach is to relax the resistance requirement 

· Varying degrees of resistance required ( “reasonable resistance” (modern approach) to “utmost” resistance (traditional approach)

· Note that in some situations resistance is clearly not required ( for example, if D is holding a gun to V’s head while having sex with her

MPC Approach

Because Rape is defined almost entirely from the male’s perspective under the MPC, there is no mention of a resistance requirement

· However, as with most states operating under the CL regime, resistance is relevant to proof of nonconsent

Pro Resistance Requirement:

a. want D to be reasonably aware that the sex is nonconsensual

b. a resistance requirement generates much more objective proof that:

i. V was not consenting

ii. D had the proper mens rea for rape

· Empirical evidence is divided on whether or not resistance actually helps or undermines the V’s well being

· one scholar notes that resistance should be encouraged not only b/c it reduces the risk of injury or death but also b/c it has salutary mental consequences that help the V of a rape or attempted rape recover may ably

Con Resistance Requirement:

a. It isn’t determinative on non-consent ( lack of resistance does not equal consent

b. “frozen” response ( V may be so paralyzed be fear that they appear submissive and consenting

c. Risk of provoking further injury to V

State v. Rusk

Facts: D cajoled women into coming up to his apt. by taking her car keys. She expressed some reluctance but eventually consented to having sex fearing that it was the only way for her to get out safely. D allegedly used force by strangulating V during the sex act.

Held: No strict resistance requirement but force or threat of force required as well as reasonable fear

· This is one of the modern approaches to rape

· No strict resistance requirement

· in this case the court felt that the facts were such that a reasonable trier of fact could have concluded that the V’s level of fear was such that she was prevented from physically resisting

Dissent:

· the dissent argued that fact sets such as this one should not go to the jury b/c no reasonable trier of fact could have felt that there was force and non-consent here

· for the dissent, rape is a crime of violence and therefore there must be both evidence of force and resistance ( traditional view of rape

Defining Consent

· One problem with eliminating the force requirement and simply making nonconsensual intercourse criminal is that it is hard to define what consent constitutes

· Traditionally, nonconsent could only be established by physical resistance

· This was likely a result of the fact that verbal protests are considered insufficient b/c it is hard to tell when “no” means “no”

· Several approaches have been suggested for determining nonconsent:

a. verbal resistance + other behavior ( totality of the circumstances approach... “no” + circumstances

b. verbal resistance alone ( no always means no

c. verbal resistance or passivity, silence or ambivalence ( anything other then affirmative permission by words or conduct ( basically the MTS approach

d. absence of verbal permission ( not saying “yes”

Deception

Typically, fraudulent seduction does not constitute rape (although it may constitute sexual assault or harassment)

· logic lies in the force and nonconsent requirements

· fraudulent seduction
Compare this to fraud on behalf of the D that results in the V having sexual intercourse in circumstances where she is unaware:

· fraud in the factum

· e.g. “doctor” claims to be sticking an instrument in the V but it is actually his penis

People v. Evans

Facts: D, posing as a psychologist induced the V back to his apartment. D attemped to disrobe the V but she resisted and the D then responded by criticizing the girl for being so gullible and naive. V testified that at this point she became very frightened and saw how vulnerable she was. Nevertheless they then proceeded to have sex at least three times before the V left the following morning

Issue: Can there by rape by deception without force?

Held: No – this jurisdiction does not recognize fraudulent seduction as a criminal offence. There is a force requirement and therefore if there is consent to the act there is no rape

· Court says there was no evidence of forcible compulsion and furthermore no evidence of threat beyond a reasonable doubt ( therefor no rape conviction

Boro v. Superior Court

Facts: D posing as a doctor, induced V into an odd medical treatment which involved having sex with an anonymous party who would insert a serum into the V by penetrating her

ISSUE: Does fraud in the inducement vitiate consent?

HELD: No – in this jurisdiction, fraud in the inducement does not vitiate consent while fraud in the factum does.

· However, inducing them to have sex by stating that you are there lawful husband would vitiate consent

Mens Rea of Rape

Most of recent American cases permit a mistake defense, but only when the defendants error as to consent is honest and reasonable.  (neg standard for MR)
When dealing with rape, the mens rea element is as to the consent requirement ( Did the D have sex with a V who had expressed nonconsent (verbally or physically)?

Thus, MR is irrelevant in Rape, since only honest and reasonable mistakes exculpate, almost impossible to have honest and reasonable mistake and AR in rape….So if you have AR, you also most likely have the MR…

But, bad idea to have SL for MR since in times where you DO have honest and reasonable mistake, you should be excused since acting without moral culpability 

Cant’ answer question of MR to consent until we also consider AR:

1. jurisdiction with minimal req for MR but substantial AR reqt: still very difficult to convict

2. conversely, high MR req, but minimal AR reqt: still very difficult to convict 

overall, AR seems to be dominating MR in terms of getting rape convictions… 

Larceny: take property (K its property) of another w/o consent (K is no consent)

Consider MR for larceny… lets say you jokingly told me I can throw your computer away, I do not realizing you were joking…req. MR for non-consent for crime of larceny is K, here no K (maybe N), so no crime….

Why do we treat larceny dif from rape? Crime in rape so far more serious… 

CL Approach:

At CL, rape is a general intent crime

· hence a mistaken belief as to consent exculpates if it is reasonable and genuine (thus Stnd for MR in Rape for consent (the only element that matters) is Neg 
· unreasonable or reckless mistakes do not exculpate

However, there has been a trend in some states to make rape a SL crime in this regard

· Thus, even reasonable mistake as to consent does not exculpate

· This is rather troublesome if you take into account all of the liberalization’s in recent rape law (e.g. no force requirement, lack of resistance requirement, rape by coercion or duress)

· However, may reflect changing social mores that affirmative consent should be required for sex

· See Fischer
Keep in mind that with statutory rape, no mistake exculpates in regards to the V’s age ( SL crime

MPC Approach:

Simply applies the elemental approach to mens rea

· D must P, K or Recklessly have sex with V

· Thus, reasonable or unreasonable mistake presumably exculpates

Commonwealth v. Sherry

Facts: Two accounts of the facts: D claims that V undressed them and appeared to consent after a little protestation. V claims she went numb and stopped resisting but never consented. 

Issue: Do the D’s have to have actual knowledge of lack of consent in order to be convicted? 

Held: No – the mens rea as to actual consent is SL. 

Commonwealth v. Fischer

Facts: Case of diverging stories. D claimed that V liked it rough and that they had engaged in sexual conduct only hours before the interaction in question. V argued that the D engaged in forcible sexual conduct by holding her down and forcing his penis into her mouth. V protested and struggled but D persisted. 

Issue: Is a reasonable mistake of fact a defense to rape in this jurisdiction

Held: No – SL as to forcible rape

CH. 6 ATTEMPT

Causation:

1. factual (but for ) cause

2. proximate 

MR: P (mental intent) (B under MPC) for Result + crime MR for circumstance + P for Conduct; +  AR: one of 3 tests (actions that prove intended to act i.e. beyond prep, mental thought)
Punishment for attempt

Punishment for Attempt is justifiable on both Utilitarian and Retributivist grounds:

Utilitarian = specific and general deterrence, incapactiation – all applicable

Retributivism = D is morally culpable for forming the intent to commit a crime

CL Approach:

· At common-law, attempt was a misdemeanor crime, irrespective of the nature or seriousness of the offense

· Today, the common approach is that punishment tends to be a reduced form of the punishment for the completed crime
Reasons not to punish the same (Grading change in punishment): 

From policy perspective, why? (punish those with completed crime more than the other who did exactly same thing) MR is the same, but: 

1. harm-based-retributivism - whether or on not harm results (no harm, no foul)

(as opposed to culpability-based-retributivism would treat crime same way same)

2. Utilitarian (Deterrence) induce greater care (but this is questionable – could keep trying to you kill, or opposite could stop post attempt….

3. avoid waste (don’t lock up unnecessarily) 

4. occurrence of harm may be evidence of MR or danger (that who succeeded may have wanted to commit crime more or more skillful at committing crime)

MPC Approach

· Under the MPC punishment for attempt is the same as for the crime attempted, except for when the punishment is capital or life imprisonment

· A substantial minority of states have adopted this stance

reason to punish the same: (Equivalent approach-Simons view)

“completed attempt” D has done all he believe to necessary to cause result (A takes out gun and fires at B) v. “incomplete attempt” (C takes out gun but does not yet shoot at D)- grade in punishment still offers C incentive to desist 

EX: (D1) fires a loaded gun at V but misses and is punished less severely then someone (D2) who fires a loaded gun with the same intent and doesn’t miss

Utilitarian analysis

· Makes little sense to punish less severely 

· as far as deterrence and rehabilitation, punishing them both equally would seem to be the best approach

Retributivist analysis

· Retributivists that focus on culpability and just deserts also tend to argue that the punishment should be the same ( that is,  D1’s culpability is the same as D2’s
Mens rea of attempt

MR: P (mental intent) (B under MPC) for Result + crime MR for circumstance + P for Conduct; +  AR: one of 3 tests (actions that prove intended to act i.e. beyond prep, mental thought)
CL Approach

At CL, the mens rea necessary for attempt hinges in part on what kind of an element is being dealt with:

a. circumstance element

· probably no different then for completed crime

b. result element

· heightened mens rea ( purpose or “specific intent”

c. conduct element

· purpose

HMR = Heightened mens rea, i.e., a higher mens rea than would be required for conviction if the actor had committed the crime, and had not merely committed an attempt.
	Req MR for attempt:
	Result


	Circumstance
	Conduct

	Traditional common law


	HMR.(  Specifically, purpose (or “specific intent”) to bring about the result.  E.g. Thacker (560).


	No HMR (probably).  Same MR as the completed crime requires.  See Khan (562), Dunne (563).


	Purpose to engage in the prohibited conduct.  For example, in attempted bank robbery, D must have as his ultimate purpose to take the bank’s property.



	Model Penal Code


	HMR.  Specifically, either a purpose to bring about the result or a belief that you will cause the result.

See §5.01(1)(b).
	No HMR.  Same MR as required for completed crime.  See §5.01(1) (first clause) (“culpability otherwise required”).


	Purpose to engage in the prohibited conduct.

	Minority common law approach

(Thomas (560))


	No HMR.  If completed crime requires R or extreme indifference, that also suffices for attempt.  (Based on the language “culpability otherwise required.”)

(so MR of R is sufficient; test is silent is N or SL is ok, but prob not) 
	
 HMR = Heightened mens rea is required, i.e., a higher mens rea than would be required for conviction if the actor had committed the completed crime, and had not merely committed an attempt.

MPC: P or B- thus K  (almost certain/ believe) satisfies HMR
	Do not be misled by other language in the MPC §5.01 (1) and (3), referring to “circumstances … as he believes them to be.”  It is natural but incorrect to read this language as requiring that an attempting actor have knowledge or belief as to a circumstance element; but actually, the language is meant to address “impossibility,” 



RESULT:
Thacker v. Commonwealth (sets out HMR policy- majority view)
Facts: Case in which D, drunk and angered by a woman’s rejection, fired a shot at her tent as he walked off sullen and pissed off. Bullet missed the woman
Held: Court held that D could not be convicted of attempted murder b/c he lacked the intent to kill 

· One argument is that the culpability of the intentional killer is higher then that of the reckless or negligent killer

· You can think of this as saying – “there is no attempted reckless murder, or attempted indifferent murder”

People v. Thomas (rejects HMR policy- minority view)
Fact: D fired three shots at V, believing that V was a fleeing rapist. Two shots struck V but did not kill him. At trial D argued that two of the shots were warning shots and that the other was inadvertent.

Held: Court convicted D of attempted reckless manslaughter

· mens rea requirement in Thomas is “the kind of culpability otherwise required for commission of an offense”

· This is the minority rule ( does not require HMR (at least as to more serious crimes)

· it isn’t completely clear that Thomas goes so far to drop the mens rea to negligence or strict liability (probably, otherwise everyone who has ever speeded could be charged with negligent attempted homicide – could have run someone over and they could have died) …..What about attempted felony murder? According to Thomas, then any time involved with felony where victim could have died, then could charge D with attempted felony  murder… (don’t usually follow this approach, although a few states have recognized this 
Smallwood v. State

Facts: D was infected with HIV and had sex with three women without wearing protection. 

PH: D was convicted of assault with intent to murder (an attempt crime). D then appealed arguing that he lacked the necessary intent to kill. 

Issue: what is the mens rea requirement for assault with intent to murder?

Held: need purpose or “specific intent” ( that is, the D must be shown to have acted with the purpose to kill his victim

· knowledge is insufficient under HMR

looking at smallwood under dif approaches:

Tachker: no intent (P) so not guilty

MPC: no intent (P) but if can show he had belief then guilty

Thomas: guilty of attempted reckless murder or even attempted depraved heart murder
Weeks v State
Spits HIV blood on guard- 
Use means to bring about an end that is highly unlikely 
Guilty under any standard since he meets even the HMR… UNLESS you create some rule to address likelihood of death….otherwise, factual impossibility not a defense
State v. Hinkhouse 

Facts: HIV positive D had sex with numerous women without wearing a condom. 

Held: State was able to prove that the D possessed the requisite intent for attempted murder b/c

a. D actively concealed his HIV status from his V’s

b. D refused his partners requests to wear condoms; and

c. D told one of his sexual partners that if he was infected with HIV he would purposefully infect others with it

· Simons says the result in Hinkhouse is a little troubling if you are relying on the Thacker approach – not entirely clear from his conduct that he had purpose to cause death ( perhaps should have just been a conviction for extreme indifference murder

Regina v. Kahn 

Held: court held that a D was properly convicted for attempted rape when he knew or was reckless as to the consent element of the intercourse ( i.e., same mens rea as completed offense

Commonwealth v. Dunne 

Held: court held that a D was properly convicted for attempted statutory rape, irrespective of his knowledge or mental state as to the V’s age (i.e., strict liability) 

· thus, no defense of reasonable mistake just as under the completed offense of statutory rape

MPC Approach

Very similar to the CL approach

MPC §5.01 Criminal Attempt

(1) Definition of Attempt. A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:

a. Purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be; or

b. When causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or

c. Purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime

Justifiying HMR under MPC and CL

under the “specific intent” (HMR) requirement, a D who recklesssly or unintentionally creates a strong probability of killing someone but does not in the end cannot be convicted of attempted murder

A few rationales have been offered for this result:

a. linguistic ( to attempt is to try and accomplish ( 

· therefore, one cannot be said to try if one does not intend to succeed

· of course, as Simons says this is a pretty dumb logic b/c if that the hang up, just change the name of the crime to something like “inchoate crimes”

b. moral ( one who intends to commit a criminal harm does a greater moral wrong than one who does so recklessly or negligently

· reckless and negligent actors are not as threatening as actors who act with HMR

c. utilitarian ( importance of intent is that it is likely followed by harmful consequences

d. don’t want to allow for convictions based on preliminary acts absent evidence of true intent to commit the crime

· especially forceful logic with inchoate attempts and MPC “substantial steps” test

· one response to that is that the HMR makes sense for the incomplete attempts (like robber has procured get away vehicle) but the usual MR should be kept for complete attempts (D committed last act – like firing the gun) ( Simons likes this approach
Attempted Felony-Murder

· Imagine that D, in robbing a bank, fires a warning shot at a guard and injures him ( can the D be convicted of attempted felony-murder
· Most states have held that there is no crime for attempted felony-murder

· This makes sense b/c F-M is not a specific intent crime in the first place

· However, it certainly suggests that there is something wrong with F-M in general

· Note that under Thomas the court would likely recognize attempted felony-murder b/c there is no mens rea required for a completed felony murder

Attempted Manslaughter

· For obvious logical reasons, a D cannot be convicted of attempted involuntary manslaughter ( can’t attempt to do something unintentionally

· However, as to voluntary manslaughter, courts have continuously upheld convictions for attempted voluntary manslaughter 

EX: D, in the heat of passion strikes at the V with a hatchet with the intent to kill but does not produce the intended result he can still be convicted of attempted manslaughter

Actus  rea of attempt

Preparation v. Attempt
To constitute criminal attempt, the first step along the way of criminal intent is not necessarily sufficient and the final step is not necessarily required…..
· The issue is – at what point does a D’s conduct pass from non-criminal preparation to a criminal attempt?

· There are a variety of tests for distinguishing preparation from attempt:

1. last act test

2. dangerous proximity test

3. res ipsa / unequivocal acts test

4. MPC “substantial steps” test

           Mere conduct (no crim liability)

 Last act (crim liability)


Mere Desire/    “Preperation”////  Incomplete att./  Complete att. / Completed Crime

Typically: 
MPC -----RIL ----------Prox.

(sometimes prox. is easier to satisfy that RIL)

(farther we go to the right on above chart, the tougher it is to satisfy attempt
Last Act Test

D must have taken the last step which he was to take on his road to the criminal offense

· Thus, firing the gun constituted an attempt but loading it was still preparation

· The obvious problem with this test is that it doesn’t really allow for the early prevention of crimes

· this test has been largely rejected
Dangerous Proximity Test

D is guilty of an attempt when her conduct is in “dangerous proximity to success” or when an act “is so near to the result that the danger of success is very great”

· proximity both in time and space (i.e. near)
· focuses more on D’s conduct rather then D’s intent

· concerned with “what remains”

narrow version: requires very high probability of act

Broader version: requires lower probability of act

(so could argue that Duke satisfied proximity test under broader version…)
(once you take into acct the probabilities, difference b/w tests become vague- can justify just about anything under any test)

People v. Rizzo

Facts: D and three other men planned to rob A of a pay roll. D was not to actually partake in the hold up, he was there merely to point D out to the other three who would then actually complete the robbery. D drove around with his accomplices looking for D but was never able to find him and he was arrested by the police and charged with attempted robbery

Issue: Did the D’s conduct in this case constitute a criminal attempt?

Held: Under dangerous proximity test standard no criminal attempt

· D’s were nowhere near the intended V of the robbery

State v. Duke

Facts: police man, posing as 12 year old girl, setup a meeting over the internet with the D, a pedophile to get together and have sex. At the meeting point, when the D flashed his lights as agreed, he was immediately arrested
Held: Court overturned a conviction for attempted sexual battery holding that the D’s acts were still in preparation and did not constitute a criminal act
Equivocality Test ( Res Ipsa Test (act speaks for itself/ look at act on face- do they show criminal intent- silent movie)
Here the emphasis is on whether the D’s conduct, standing alone, unambiguously manifests his criminal intent
· Dressler says – it’s as if you observed the gamut of D’s conduct on video, with the sound off and no prior knowledge and asked yourself – “can you infer from this that the D had the firm intent to commit the crime?”

· FIRMNESS of INTENTION ( you might want to only convict when you see there is a firm intention

· Doesn’t tend to take into account statements or confessions

· More of an objective approach
· Note that in some cases, the dangerous proximity test may allow for a conviction when the res ipsa test wouldn’t.... ( see Miller

((buying matches to commit arson is not attempt b/c people buy matches for all kinds of reasons)
narrow version: requires very high probability of act

Broader version: requires lower probability of act

(once you take into acct the probabilities, difference b/w tests become vague- can justify just about anything under any test)

People v. Miller

Facts: D had previously expressed his intention to kill the V over a domestic dispute. On the day in question D observed the V and the Constable working in a field. D approached with gun in hand and then stopped to load it at which point the V fled. Constable then arrested the D

Held: Court overturned a conviction for attempted murder holding that the D’s conduct did not equivocally establish a criminal intent ( D never pointed the gun or anything

· How would this case come out under proximity test? ( certainly seems to time and space proximity here... 

MPC Approach – “Substantial Steps” (as usual, MPC focusus on D mind and not his actiosn)
1.  have criminal purpose and 2. requires that an act be a substantial step in course of conduct designed to accomplish a criminal result, and 3. that that act be strongly corroborative of criminal purpose in order for it to constitute a substantial step
The MPC approach is to focus less on what remains to be done and more on what has already been done

· This test has had a large influence on states ( almost ½ the states and 2/3’s of the federal circuits apply a similar approach

· Really pay attention to strongly corrobative ( acts as a limitation on the test

· MPC does not require that the D’s conduct by itself manifest criminality. Rather, the actor’s conduct, considered in the light of all circumstances must add significantly to other proof of criminal conduct, such as a confession or other incriminating evidence

MPC §5.01

(1)(c): to be guilty of an offense, an actor must have done or omitted to do something that constitutes a “substantial step in a course of conduct planned to culminate in his commission of the crime”

(2) Conduct shall not be held to constitute a substantial step under §§(1)(c) of this section unless it is strongly corroborative of the actor’s criminal purpose. Without negativing the sufficiency of other conduct, the following, if strongly corroborative  of the actor’s criminal purpose, shall not be held insufficient as a matter of law:

a. Lying in wait, searching for or following the contemplated victim of the crime;

b. Enticing or seeking to entice the contemplated victim of the crime to go to the place contemplated for its commission

c. Reconnoitering the place contemplated for the commission of the crime;

d. Unlawful entry of a structure, vehicle or enclosure in which it is contemplated that the crime will be committed

e. Possession of material to be employed in the commission of the crime, which are specifically designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances;

f. Possession, collection or fabrication of materials to be employed in the commission of the crime, at or near the place contemplated for its commission, where such possession, collection or fabrication serves no lawful purpose of the actor under the circumstances

g. Soliciting an agent to engage in conduct constituting an element of the crime.

Note: satisfying these factors does not necessarily mean you are liable for attempt ( the factors help but you aren’t automatically liable ( in other words, a case that has one of these factors would certainly get to a jury

· Also, you don’t need these seven listed factors in order to get a conviction

US v. Jackson

Facts: D and three other individuals planned to rob a bank. They procured the necessary elements, including guns, masks and handcuffs as well as a fake license plate for the getaway car. They went to the bank but it was to busy so they postponed the robbery for a week. When they returned the following week to commit the crime they became aware of the cops waiting for them and ran away. 

ISSUE: Did the D’s conduct consist of a “substantial test” towards commission of the crime?

HELD: Yes ( the evidence demonstrated that the D’s were “firmly committed” to the commission of the crime and were it not for external circumstances they would have likely carried out the crime. That is, the D’s had taken substantial steps towards the commission of the crime as evidenced by their having procured all the necessary items for its commission….(abandonment needs to be complete and voluntary- here does not meet abandonment test)
US v. Harper

Facts: D, an ex bank-employee laid a “bill trap” at an ATM machine and was arrested waiting in his car for the technicians to arrive and fix the machine, at which point he allegedly intended to rob them of the ATM’s contents. When the D was arrested, the cops discovered weapons and gloves in the car and a nearby bush. 

Issue: Did the D’s conduct meet the “substantial steps” test?

Held: No ( the D’s had not taken a step of “such substantiality that, unless frustrated, the crime would have occurred. Court distinguished this from a case in which a D places a mask over his face and walks up to a bank with gun in tow

· Might have come out different under MPC “substantial steps” test

McQuirter v. Alabama
Policy and Preparation Tests

Have to balance allowing an attempt conviction later (proximity test) V. early (MPC) 
	Late
	Early

	· Gives actor a chance to change his mind ( “locus penitentiae” (opportunity to repent) (a. incentive to desist  b. apart from incentive, not fair to punish one who might change mind)
· More assured of mens rea and firmness of intent (ensure he will commit crime)
· Respects D’s liberty interest ( don’t want to bring in the heavy hand of the criminal law to early

· Places a strain on police and prevention of crime Early conviction is too speculative – (attempt for what- person might have contemplated many crimes…)

· 
	· Help prevent crime early; facilitate police (depends on how much you trust police)
· Avoid public dangers (e.g. public shootout)

· Easier to convict given less clear evidence 


Abandonment (retributivism approach than consequential/utilitarian… since under util would accept defense as abandonment that police were the deterrent/did not want to get caught- that was the util perspective from would be criminal…)
Does abandonment defense actually affect behavior? (in terms of being incentive to desist crime to get lesser punishment) – most criminals wouldn’t know about it… does that matter?

For abandonment to even matter, you have to first prove attempt…
Does D cross line for prep to attempt?

Yes?








No?

Liable for attempt unless:
                          not liable for attempt (even if gave up crime for “bad” reason..    

                                                                       still in prep stage…)


1. Jurisdiction recognizes abandonment defense AND

2. abandonment was for right/good reason (MPC’s def: complete and voluntary)

Should it matter if the D repents and abandons his intention?

· If inchoate crimes are to be treated as other crimes, abandonment should not matter ( once the criminal elements are present then remorse and repent do nothing but perhaps mitigate sentencing

· Note: you can’t abandon a committed crime (no matter how completely and voluntarily you renounce)

According to MPC, say its not much AR to cross from prep to attempt (just a substantial step test), but then to compensate also have broad abandonment defense….

Conversely, where have very narrow proximity test, (where to be proven guilty of attempt, have to come very close to crime), the abandonment may not even matter… prob already committed some social harm anyhow… 

CL Approach: 

Many states do not recognize any abandonment defense while a minority have recognized a limited defense of abandonment

Most states that recognize the defense require that the D voluntarily and completely renounce his criminal purpose

· Thus, in situations where the D is motivated to abandon his criminal intent by: 

(a) unexpected resistance
· see McNeal
(b) unforeseen circumstances that make it likely he will be arrested or that he will be unable to successfully complete the crime; 
courts have denied the abandonment defense

People v. McNeil

Facts: D, with the intention of raping V, accosted her at a bus stop and took her to his home at knifepoint. When they got to his house, she begged him to let her go and he acquiesced

Held: Court affirmed conviction for attempted rape and denied abandonment defense

· Court was swayed by the fact that the D’s renunciation was likely brought about by the V’s unexpected resistance

MPC Approach: 

Similar to the CL approach in states that recognize an abandonement defense

· Renunciation has to be complete and voluntary
The MPC approach to abandonment is highly related to culpability 

· thus, the limitation on the defense in regards to certain “bad, ingenuine” reasons for renunciation

· If you think about how broad the MPC test is you can see why the MPC would have an abandonment defense ( given how early the MPC allows for attempt conviction it makes sense

MPC §5.01(4)

Renunciation of Criminal Purpose. When the actors conduct would otherwise constitute an attempt under §§ (1)(b) or (1)(c)... it is an affirmative defense that he abandoned his effort to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose. The establishment of such defense does not, however, affect the liability of an accomplice who did not join in such abandonment or prevention.

Within the meaning of this Article, renunciation of criminal purpose is not voluntary if it is motivated, in

whole or in part, by circumstances, not present or apparent at the inception of the actor’s course of conduct, which increase the probability of detection or apprehension or which make more difficult the accomplishment of the criminal purpose. 

Renunciation is not complete if it is motivated by a decision to postpone the criminal conduct until a more advantageous time or to transfer the criminal effort to another but similar objective or victim.


People v. Johnston

Facts: D walked into a convenience store, pointed gun at clerk and demanded money. Clerk only had $50 and offered it over ( at this point D turned around and left saying “I was just kidding, forget it ever happened”

Held: Court denied abandonment defense

· D didn’t really “give up the life of crime” ( looks like D was probably put off by the limited rewards

· Thus, under MPC approach to abandonment you could say that this wasn’t necessarily a complete renunciation

Hypo: What if D had taken the money, drove off and then realized – “this is so stupid... why am I committing this crime for a lousy $50?”... he then returns to store and gives money back ( so its a pure renunciation based on his conscience... 

· Of course, in this hypo the crime is already committed so no absolute defense of renunciation b/c you can’t abandon a completed crime

· However, in some sense the social harm hasn’t been caused (compare theft to rape) – so does it make sense that there is no abandonment defense? 
Impossible Attempts
In all of these cases, the D has the requisite mens rea for the crime and has committed the actus reus, however, b/c of factual or legal impossibility, he has not committed a crime. 

	In cases in columns A and B, if the factual circumstances were as D believes them to be, or if the result that D believes he will in fact bring about were to occur, then D would be committing a crime.  But in cases in column C, if the facts were as D believes them to be, D would not be committing a crime, even if he thinks he would be.

	A. factual impossibility: extraneous circumstances unknown to the actor or beyond his control prevent consummation of the intended crime. 

examples: 

-Picking an empty pocket
-Shooting at an empty bed 

-Mr. Fact (p. 599)

-Pulling trigger on unloaded gun


	B. “quasi” legal impossibility where the intended acts, even if completed, would not amount to a crime. Thus, legal impossibility would apply to those circumstances where (1) the motive, desire and expectation is to perform an act in violation of the law; (2) there is intention to perform a physical act; (3) there is a performance of the intended physical act; and (4) the consequence resulting from the intended act does not amount to a crime.  (attempting to do which is not a crime)

examples: 

-Shooting a stuffed rather than live deer (Guffey)
- Receiving property that is no longer stolen (Jaffe)
- Lady Eldon: smuggling English rather than French lace (594)
 -Shooting dead body thinking its alive


	C. True Legal impossibility

1.doing something not knowing it’s no longer illegal because no such law exists

2.doing something not knowing it’s no longer illegal b/c you misinterpret the current law

(the fact that you think you’re violating the law is not sufficient to be convicted for attempt)

(mistake of law is not an excuse if you commit crime, but the above is…)

Consider-what should be the punishment then? State defines what is criminal, not the individual actor…
Mr. Law (p. 599)

Smoking marijuana when this is no longer a crime

Lady Eldon variation: smuggling French lace when this is not a crime (597)

Taaffee (597 n. 8)



	Traditional common law approach


	No defense.

(D is still guilty of attempt if he has required mens rea.)


	Defense.

(D cannot be guilty of attempt.)

Rationales: 

· Lack of an illegal “intent” (Keedy - “what people intend to do on a particular occasion is to be determined by what they do in fact, rather than by what they thought they were doing.”)

· Concern that acts don’t strongly corroborate intent (Oviedo)


	Defense.

(D cannot be guilty of attempt.)

Rationale: principle of legality.

	MPC and modern approach (e.g. Dlugash)


	No defense. 
	No defense.  

Rationale: these cases are really just one type of factual impossibility.
	Defense.

See NY statute (587).

Rationale: principle of legality.


MPC: (simons view- as usual base on D mind, thus LI not relevant) shift the locus of analysis to the actor's mental frame of reference and away from undue dependence upon external considerations. The basic premise of the code provision is that what was in the actor's own mind should be the standard for determining his dangerousness to society and, hence, his liability for attempted criminal conduct…in the belief that neither of the two branches of the traditional impossibility arguments detracts from the offender’s moral culpability.  
Inherently impossible” factually impossible (treat like TLI) attempts for which some jurisdictions would recognize a defense, or at least permit the judge to dismiss the case, if a reasonable person would realize that the means cannot possibly succeed (see Minn. statute (599)) or if the means chosen are inherently very unlikely to succeed (see Also MPC §5.05(2)). -This becomes a “reasonableness” provision

-shooting with toy gun

-(policy differentiation from factual imp.: here defense is that in inherently can’t commit harm no matter how many timed you try, but in just factual imp then might still succeed another time in similar crime--- i.e. former person is not as dangeros as the latter one…Although on other side, if person wants to kill, then might eventually figure out that current way of doing it is not working and will switch to “better” means soon, so still dangerous, so some courts still hold person liable…especially tough case is spitting HIV on guard case- likelihood of causing death as little as voodoo, but it’s still greater than 0 and many ppl actually think they can hurt others this way, so in this case, person prob more dangerous and less crazy, so better to convict..)
MPC §5.01

Definition of Attempt. A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:

d. Purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be; or

e. When causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or

f. Purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime

People v. Dlugash

Facts: D shoot at a man who had been shot 10 minutes before. D argued that he could not be convicted for attempted murder b/c V was already dead when he shoot him

Held: that neither factual or quasi-legal impossibility is a defense

For murder have to prove beyond reasonable doubt victim was alive

For attempted murder only need to prove that D thought victim was alive (legal impossibility)

US v. Oviedo

Facts: D sold PCH (a non-illegal substance) to an undercover agent who sought to buy some heroin. D claimed he knew it was not heroin and that he was trying to rip off the agent.

Held: that D did not possess the requisite criminal intent to sell heroin and was therefore not liable

· This is one of the minority of cases that recognizes quasi-legal impossibilty as a defense

· Here the D was factually mistaken as to the legal status of the product he sold

· Under the MPC/modern approach this would have resulted in a conviction as the D had the mens rea for the crime of drug distribution

Regina v. Taaffee

Facts: D was caught at the border carrying packages of weed. D claimed that he though he was smuggling in money (which in fact was not illegal)

Held: B/c what the D intended to do was not illegal he was exculpated under true legal impossibilty

CH. 7: ACCOMPLICE LIABILITY  
MR: P (some CL have K) for conduct of PR; crime MR for Circumstance (CL minority view is K; MPC silent on issue); crime MR for Result (CL minority view is K) + AR 
At CL there were distinct categories that dictated the level of punishment a person involved in a crime in various capacities was subjected to

· Thus, the CL divided persons into

a. principals

i. first degree ( person who actually committed the crime

ii. second degree ( person who is “present” at crime but only aids or abets

b. accessory ( person who is not present at crime

i. before the fact ( procures, counsels or commands principal to commit crime

ii. after the fact ( receives, relieves, comforts or assists felon after commission of the crime

· These distinctions have largely been abolished

· Thus, apart from accessory after the fact, the other three levels of complicity are punished the same in most jurisdictions ( effectively treat everyone as principals
· Furthermore, there is no requirement that the principal be convicted before the accomplice can be convicted

Mens Rea for Accomplice Liability

The mens rea of the accomplice is distinct from the mens rea of the principal

· However, the mens rea necessary hinges on what type of material element is under review

Conduct Elements

What is the mens rea necessary as to the D’s conduct in allegedly aiding the principal?

· Can a D be held liable for knowingly or recklessly aiding a principal in the commission of a crime?

· One thing to consider is the crime in question – for serious crimes (murder, rape, etc) courts may be more willing to allow an accomplice to knowingly or even recklessly aid whereas with lesser crimes (burglary, theft, etc.) the same court may not be willing to do so 

CL Approach: (MPC approach is the same)
Typically, a true purpose (specific intent) is required to hold a person liable as an accomplice as to conduct elements ( thus, he must actually intend his action to further the criminal action of the principal

Hicks v. US

Facts: D and his buddy R got into an argument with the V. R pulled a gun and started pointing it at V. D, who was nearby on his horse started laughing and at one point said to D – “take off your hat and die like a man”. R shot V and then he and D rode off together. 

Issue: Does an accomplice have to have the actual intent to encourage a principal to committ the crime?

Held: Yes – even if the effect of the D’s conduct or words is to encourage the perpetrator to commit the crime, if the D does not intend this result he cannot be convicted as an accomplice

· The jury instruction was erroneous b/c it made it seem that, irrespective of intent, an accomplice could be held liable if the effect of his conduct was to encourage the principal to commit the crime

· This case also seems to fail on actus reus grounds b/c there is some ambiguity as to whether D’s statements or conduct actually did anything to encourage R

Wilson v. People

Facts: D and P were boozing one night. D, angered that P had allegedly stolen his watch agreed to help P burglarize a store but then called the cops once P was inside so P would get caught. 

Issue: does someone who aids in the commission of the crime but does not intend for the crime to succeed have the proper mens rea for conviction?

Held: No ( court held that Wilson lacked the proper mens rea b/c he did not intend to commit the burglary but only to get his watch back

State v. Gladstone

Facts: Thompson, an undercover informant tried to procure some weed from Gladstone (the D). D didn’t have any but he referred him to Kent, another dealer. D went so far as to give Thompson Kent’s address and draw a map for him. Thompson then went to Kents house and bought weed from Kent. There was no evidence that Kent and the D ever communicated during the interim or that the D stood to benefit from the sale in anyway.  

Issue: was D guilty of aiding and abetting Kent in the sale of the weed even though he didn’t associate or connect himself with Kent? Put more generally – should knowingly facilitating the commission of a crime be enough to hold a D liable as an accomplice?

Held: No ( court holds that aider and abetter must have done something in association or connection with the principal to accomplish the crime. Need specific intent to aid in the commission of the crime

· Court seems to be worried about precedent that might be set if it allows conviction on these facts ( might allow for convictions in cases where a person merely refers someone to another third party who might be willing to commit the crime

MPC Approach

After some deliberation on this question the MPC ended up adopting a standard similar to the CL ( need purpose or intent to aid in the commission of the crime

MPC §2.06(3)

A person is an accomplice of another person in the commission of an offense if:

a. With the purpose of promoting or facilitating the commission of the offense, he

(i) solicits such other person to commit it; or

(ii) aids or agrees or attempts to aid such other person in planning or committing it; or

(iii) having a legal duty to prevent the commission of the offense, fails to make proper effort to do so; 

b. his conduct is expressly declared by law to establish his complicity

Other Approaches:

Some states allow an accomplice to knowingly or even recklessly or negligently aid a principal

Policy: 
Most courts do require P facilitation in acc liability (some only require K)

(in most of crim law (i.e. murder) P and K is pretty much the same; but no here)

Time of Crim law where differentiate b/w P or K  
1. MR for attempt 

2. Treason (need P to aid enemy) 

3. Accomplice liability 

4. Some murder/ medical treatment 

Policy:

Is P or K better to require?

Gladstone, MPC approach required P; some prefer K

P: want the narrow test of liability (tough to convict if taken literally)- confine liability to those especially culpable or dangerous; concerned with broadness of K test (can degenerate into R or N test); turn minor culpability of ave. citizens into serious crimes; concern for merchants

Some courts will call K + extra culpability (some addtl act) as P

K: not unfair to impose burden

What about requiring K for serious crime and P for less serious crimes

Or can have P test to convict of full accomplicity and K test to convict of a misdemeanor  (criminal fascilitation -> aid without true purpose, but just K)

Criminal Facilitation

Some states have compromised by making knowingly aid (e.g. aid without a true purpose) a separate crime with a lesser penalty

EX: NY Statute ( “A person is guilty of criminal facilitation in the second degree when, believing it probable that he is rendering aid to a person who intends to commit a crime, he engages in conduct which provides such person with means or opportunity for the commission thereof and which in fact aids such person to commit a felony.” 

Fountain Approach

Allow K to suffice for serious crimes (murder, rape, burglary) but not as to minor crimes (theft, vandalism)

· this approach partially reflects the idea that the distinction between P and K is often slight

· thus, in serious crimes, it seems reasonable to hold a D liable even if there mens rea is not sufficiently focused enough to constitute P

US v. Fountain

Facts: D (a prison inmate) knowingly procured a weapon for another prisoner who used it to kill a guard

Held: Although D did not have the purpose to kill the guard, he acted with sufficient knowledge in aiding the P that a conviction for aiding and abetting a murder was sufficient. 

Natural and Foreseeable Consequences

1. D must purposefully facilitate crime X

2. If more serious crime Y is foreseeable consequence of X, then G of Y as well

Some states even go so far to allow a D to be held liable for an accomplice if the natural and foreseeable consequence of their conduct is the commission of a crime by the P.

CRITISISM: (The 'natural and probable consequence' rule of accomplice liability, if viewed as a broad generalization, is inconsistent with more fundamental principles of our system of criminal law. It would permit liability to be predicated upon negligence even when the crime involved requires a different state of mind. Such is not possible as to one who has personally committed a crime, and should likewise not be the case as to those who have given aid or counsel….. The artificial imputation of stepped-up intent, inherent in both the felony-murder rule and the "foreseeable consequence" doctrine, is inconsistent with the "universal and persistent" notion that criminal punishment must be proportional to the defendant's culpable mental state
· this is a very controversial approach – however, it is widely applied

· some states limit it in some regard ( see Roy (hinges  on what Ct determines to be foreseeable)
· the MPC explicitly rejects this approach ( says accomplice liability should be limited to what D intended

EX: D purposefully facilitates crime A and crime B is a natural and probable consequence of A then D liable for B

People v. Luparello

Facts: D wanted to find his lover who had abandoned him.  Thinking he could get some information from V he sent his friends to get info from him “at whatever costs”. Friends went and ended up killing V while D was not present

Issue: Could D be convicted for murder even though he lacked the intent to kill the V?

Held: Yes – D purposefully facilitated in the commission of the assualt and battery of the V and a natural and probable consequence of this was the resulting crime of murder

Roy v. US

Facts: D aided an undercover cop in obtaining a gun by referring him to B. B then robbed the cop of all his money and didn’t deliver the promised gun. 

PH: Lower court convicted D as an accomplice to the armed robbery committed by B under the natural and foreseeable consequences rule

Held: Court reversed, stating that D did not reasonably intend for the armed robbery to occur and did not have the necessary mens rea for the crime to be held liable as an accomplice
Circumstance Elements

What type of mens rea is required as to circumstance elements of a crime for an accomplice?

EX: A encourages B to have sex with Y, an underage female

· B as principal is guilty of statutory rape under SL

· But what about A?

CL Approach:

The CL Approach to accomplice liability and circumstance elements is that typically, an accomplice needs the same mens rea as the principal

· Thus, in the above example, A would be liable no matter what

· Mirrors the approach to attempt and circumstance elements

· However, a minority of states require an accomplice to knowingly act with regard to circumstance elements ( see Xavier
MPC Approach:

The MPC approach to accomplice liability and circumstance elements is ambiguous. 

· Draftors of the MPC left it ambiguous on purpose

US v. Xavier (exception to CL)
Facts: D and his brother ran into a rival at a grocery store. D gave his brother (a convicted felon) a gun which he used to shoot at the D. State convicted D of aiding and abetting possession of a firearm by a convicted felon.

Issue: Did D need to know about his brothers status as a convicted felon in order to be held liable as an accomplice?

Held: Yes – absent knowledge as to the attendant circumstance D could not be convicted

· Court found that the legislative intent was not to make this a SL crime

· Note that as to the actual crime itself (possession by a convicted felon) there was no mens rea requirement

Result Elements

What mens rea is required as a to a result element of a crime? More specifically, if a crime can be committed negligently or recklessly, can an accomplice be held liable?

EX: A encourages P to speed on a public road near a school. P loses control of the car and strike and kills V. P is prosecuted for negligent homicide. A may also be held accountable as an accomplice to the crime. 

CL Approach

The CL is split on what mens rea is required as to result elements

· Some states do not allow an accomplice to be convicted for crimes requiring R or N ( see Ayers
· Most do allow an accomplice to be liable for crimes requiring R or N ( see McVay, Russell, Abbott
State v. Ayers

Facts: D sold a hand gun to a 16 year old who did not possess a permit. Youth took the gun to a party and while showing it off, inadvertently caused it to discharge, killing the V. 

Held: D could not be convicted as an accomplice to involuntary manslaughter

· Court said that D had to act with purpose or “in furtherance of a common design” to be liable as accomplice

State v. McVay

Facts: D, captain of a steamboat, recklessly instructed his crew to fire a boiler on the ship which caused an explosion that killed 3 people. The Crew was indicted for reckless manslaughter. 

Held: D liable as an accomplice

· D tried to argue that you can’t be an accomplice to something that is unintentional ( Court rejects the argument by stating that his grossly negligent instructions lead to the reckless conduct of the crew

People v. Russell

Facts: Three D’s engaged in a gun battle in a public square. V was hit by one of the stray bullets but unclear which one fired the lethal bullet

Held: That all three D’s were liable for depraved heart murder

· Shootout was planned – each D enticed the other to participate with the purpose of having the shootour ( accomplice in the conduct

People v. Abbott

Facts: D and friend were drag racing each other on a public straight. Friend lost control of his care and crashed into an oncoming car, killing all three passengers. 

Held: D convicted of criminally negligent homicide

· A little less clear that D was an accomplice in the conduct that caused the result – he may have merely intended to dragrace, not to have his friend drive recklessly through an intersection

MPC Approach

MPC takes the stance that as to result elements, the accomplice must have the same mens rea as would be required if he committed the crime

Two steps:

a. was D an accomplice in the conduct that caused the result? ( need purpose for conduct of PR
b. did D act with the culpability, if any, regarding the result that is sufficient for the commission of the offense?

MPC §2.06(4)

When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense, if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense. 

Actus Reus for Accomplice Liability

What acts are sufficient to make a party an accomplice to a crime?

CL Approach:

At CL, an accomplice can render sufficient aid by: (to be ACC, PR must commit crime or crime in attempt crime) The aid need not be known to the principal to give rise to accomplice liability ( see Tally
a. preconcert with principal
b. physical aid (don’t need “but for” cause, so your aid may be almost (under MPC can be totally) useless) 
its enough if it merely increases the likelihood of the crime being executed ( very low level of effect

thus, mere applaud or encouragement may be enough

one-chance rule ( if accomplices aid deprives V of even “one-chance” then aid is sufficient
· casing the scene of the contemplated crime

· procuring instruments needed for the crime

· acting in such a way as to make the likelihood of success greater ( see Tally
c. known efforts/ psychological aid( if person is deaf and can’t hear you then no AR (unless MPC and claim encouragement was more than just known efforts but actual aid…where you become attempted accomplice))
· offering encouragement or motivation ( see Wilcox
d. omission (accomplice if has legal duty to prevent offense and fail to do so with purpose of promoting or facilitating crime) 

Question are: 1. was there a legal duty? (to have AR); 2. did you have purpose to facilitate? (required MR) (for all elements, so not always have P for results elements of death, but still can be guilty of accomplice to child beating or neglect (rather than murder)
UNDER MPC ADD:

e. attempts to aid (even if it has no effect) 
f. attempted liability for accomplice even if principle commits no crime (not even attempted crime)
Wilcox v. Jeffrey

Facts: D, a jazz journalist, bought a ticket to a show of a foreign born sax player and cheered at the show and wrote a nice article about him.

Held: D aided the P in violating a statute making it a crime for foreigners to take employment within the country

· crazy case – doesn’t even seem that there was any level of effect

· however, in line with the CL approach

State v. Tally

Facts: D had a sister-in-law that was seduced by the V. Brothers of this women followed the V to a city where they planned on killing him. Some third party learned of this plan and sent the V a telegram warning of the upcoming danger. D went to the telegram office and told the telegrapher to halt the sending of this warning telegram. V ends up getting killed by brothers.

Held: D charged as accomplice to the murder

· court says its enough if conduct merely makes it somewhat more likely that crime will be committed, even if it doesn’t have that actual effect

· hypo: under CL, if telegram had still been sent, D would not be liable as accomplice b/c his attempted aid was completely ineffectual (contrast to MPC)

· hypo: assume brothers had caught up but were unsuccessful in killing the V ( under CL would likely get conviction for accomplice to attempted murder

MPC Approach:

The MPC approach to accomplice aid is similar to the CL with two significant changes...

MPC §2.06(3) 

A person is an accomplice of another person in the commission of an offense if:

a. With the purpose of promoting or facilitating the commission of the offense, he

(i) solicits such other person to commit it; or

(ii) aids or agrees or attempts to aid such other person in planning or committing it; or

(iii) having a legal duty to prevent the commission of the offense, fails to make proper effort to do so; 

Under the MPC a D can be convicted as an accomplice even if:

a. his aid is completely ineffectual ( “agrees or attempts to aid”

· contrast to CL ( no liability if aid given is completely ineffectual

· logic is that accomplices subjective culpability is still high

b. the principal does not attempt the crime or is found not to have attempted the crime
· follows from MPC §5.01(3) 

· contrast to CL ( no liability if principal does not attempt the crime or is found to not have attempted the crime 

MPC §5.01(3)

Conduct Designed to Aid Another in Commission of a Crime. A person who engages in conduct designed to aid another to commit a crime which would establish his complicity under §2.06 if the crime were committed by such other person, is guilty of an attempt to commit the crime, although the crime is not committed or attempted by such other person

Accomplice to SD or Nec:

If PR is justified then ACC justified, if PR just excused, ACC G

Complicity by Omission

Can a person become an accomplice by failing to act to prevent another from committing a crime?

CL and MPC Approach

Under both the MPC and the CL, if the D has a legal duty to act, they may be liable as an accomplice for an omission if the D does so with the purpose or intent to aid in the commission of the crime
· hinges on ascertaining when a legal duty is present

· e.g. parent-child, husband-wife, caretaker-charge

State v. Davis

Facts: Father stood by and watched while his son raped their neighbor

Held: Father liable as accomplice to rape

· clearly had legal duty and appeared to act with purpose to aid his son in the commission of the rape

People v. Stanciel

Facts: D was the mother of a 3 yr old child. Despite a court order to the contrary, she had allowed her boyfriend to come into contact with the child and even authorized him to discipline the child despite his abusive past. Boyriend beat child to death.

Held: D liable as accomplice to murder

· it’s debatable here that D acted with purpose to aid in the commission of the murder

· Consider in this context however, application of the “natural and foreseeable consequences” approach to accomplice liability and mens rea

Easiest to hardest to convict for accomplice:

K (MR) + AR + N&P doctrine; K(MR) + AR; P(MR) + AR + N&P doctrine; P(MR) + AR
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Attempted Crime (no crime)
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(no such crime as attempted reckless manslaughter)
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P for conduct of PR + crime MR for result/circumstance 
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Attempted accomplice to crime (no accomplice; crime)

    P

NG

Attempted accomplice to attempted crime (no accomplice; no crime)   P

NG

Conspiracy: 

Can be punished separately from planned crime… does not require planned crime be committed (conspiracy as distinct crime)… prosecutors like it; academic dislike it… 

CHAPTER 8. EXCULPATION

Three different types of defenses:

1. element defense ( assert that the prosecutor has failed to establish one of the material elements of the offense

2. justification ( offer proof of something that negates culpability

· self-defense

· necessity

3. excuse ( offer proof of something that negates culpability

· insanity

· duress

Justification v. Excuse:

A. Justification

· Admit that you did X but argue that it was the right or sensible thing to do

· Accept responsibility for doing X but deny that it was wrong

a full justification is a defense with the following rationale: although D committed what would otherwise be a crime, she did not commit a punishable wrong because she had an overriding good reason (“justification”) for acting as she did.  

B. Excuse

· Argue that it isn’t quite fair to say that you did X

· Argue that is was a mistake, or unintentional or that you were under someone’s influence

· Admit that your conduct was wrong but deny full responsibility for X

full excuse is a defense with a different rationale: although D might have committed a crime that was an unjustifiable wrong, he is not criminally responsible and cannot justly be blamed for what he did.  Classic examples are insanity and duress (where D gives in to coercive pressure from another and commits a crime).  In short, a justified D validly claims, “I didn’t do anything wrong,” while an excused D validly claims, “OK, maybe I did something wrong, but it’s not fair to blame me for it.”

JUSTIFICATIONS:
MPC: Neg and Reck: N or R of UNJUSTIFIABLE risk…so always consider if you can take out MR or if your actions were justifiable
Policy Arguments for Self Defense

1. Justification ( D has done the right or permissible thing

a. Deterrence of future aggression ( the wrongdoer may alter his behavior if he knows that he may likely be confronted by deadly force

· Of course, the counter argument here is that the legal rules really aren’t going to have much of an effect on either the aggressor or the defenders behavior

b. Lesser evil on this occasion ( in weighing a potential rape v. the death of a rapist we are in some sense comfortable saying the greater evil has been avoided when the rapist is killed

c. Moral forfeiture ( wrongdoer has forfeited their rights to a certain extent by committing a serious wrong (this focuses on the aggressors conduct)

· Linked to the lessor evil rationale

· Doesn’t apply to cases of the nonculpable aggressor

d. Right of autonomy, right to resist ( powerful notion that it’s your own body, your own physical integrity that is being violated and you are entitled to respond by protecting it

2. Excuse ( D may not have done the right thing but they can’t really be blamed

a. Instinct for self-preservation ( we can’t expect more from people... it’s only human for people to respond in this manner

b. Realistic Expectation- sudden emergency – do whatever it takes to protect self
CL Approach
1. Proportionality (NOT a  #s game- can kill 100 aggressors to save 1 life)
· threat of death or seriously bodily injury (to D or a third party)

· Some states include kidnapping, forcible rape or sodomy and even forcible robbery (see NY i.e.Goetz)

· Only entitled to use force that is proportional to the harm threatened

· Cannot respond to non-deadly attacks with lethal force

· Threat of minor physical harm would not entitle D to use lethal force (need threat of GBI or death)

· E.g. – D not entitled to kill an 97 year old aggressor in a wheel chair who is threatening to kill him with a steak knife

2. Necessity
· Threat must be unlawful and immediate
· Danger must be pressing and urgent
· Force should only be used to the extent it is necessary

· Imminence requirement of bodily harm (property not count) (drunk weak grandmother under control of her friends w/o weapon not qualify)
· Innocent aggressors in law(i.e. insane) or in threat (i.e. falls on you in well) not relevant

3. Reasonable Belief

Defender must subjectively believe that he is in imminent peril of death

· This belief must also be objectively reasonable-objectively and subjectively

4. Right Motive: -under MPC and CL, necessary conditions of SD is that D actually believed in the necessity to use defensive force (i.e. not self defense if kill someone not knowing that he was about to kill you – pg 786 for the hypo)
5. Pre-empt future harm, not retaliate
6. Right to SD ends with threat
MPC approach:

SAME AS CL BUT…

See §3.04 and §3.09

Under the MPC use of deadly force is justified if D is faced with threat of:

a. Death

b. Serious Bodily Injury

c. Rape

d. Kidnapping (not typically available at CL)

The threat must be immediately necessary (a little broader then CL approach)

· D’s fear must be reasonable as measured by an “actor in his situation” ( potentially more subjective then CL approach to “reasonable” person standard

Reasonableness and Belief
Subjective- in fear, as to facts (actor’s situation as he believed it)

Objective- reasonable fear 
Self defense does not permit for you to take law into own hands and decide what is and isn’t reasonable  Still needs reasonable grounds on face of facts one of legal categories exists (to determine proportionality) 
To what extent should we subjectivize the reasonableness standard?

· Should we take into account a D’s mental characteristics? Physical characteristics? Moral values?

Why not just subjective test? No need- objective test is flexible enough- does not require that one act reasonably, just that he act like a reasonable person would and no one law takes into acct that under extreme conditions reasonable ppl too could act what otherwise might be unreasonable (subjective test is very difficult to convict on, proof problems for the state….) such test would allow too many defenses- even motoives like paranoia or racism
CL Approach

To varying degrees states have relaxed the typical objective standard applied in cases of self-defense

· The traditional requirement is that a D have a reasonable belief

· However, many courts have taken different approaches to allowing more of a D’s personal characteristics into a determination of whether or not their apprehension was reasonable

The prevailing approach is to allow things like the D’s physical characteristics (weight, height, etc.) to enter in the standard while denying things like the D’s peculiar mental characteristics (timidity, aggression, depression, etc.)

· Certain other personal characteristics may also be allowed to give the jury “special insight” into the D’s situation as they perceived it ( see Goetz, Kelly
· Thus, evidence of prior muggings or prior abuse may be relevant under this approach

MPC Approach

The MPC takes a slightly more liberal view of the reasonableness standard 

· Relevant language lies in “reasonable person in the actor’s situation” ( see §2.02

· Arguably lets a little bit more in then the CL approach

· Tracks the CL approach of distinguishing between physical v. mental characteristics

Policy and Subjective Standards

Should we just go with a completely subjective test?

· Hardly any states go this far

· The argument for a completely subjective test is that it protects certain classes of people (like BW)

Obvious concerns are that:

a. its really hard to prove what is going on in the defenders head (could easily lie)

b. by insisting on an objectively reasonable belief we are closer to guaranteeing that the V himself was culpable

c. don’t want to allow any little idiosyncratic reason (racism, stupidity, jumpiness, etc) to allow for the use of deadly force

BESIDES: objective test is sufficiently flexible- reasonable people are expected to act unreasonably during time when SD becomes nec.

People v. Goetz

Facts: D had previously been robbed three years prior. On a subway train he was approached by four young black kids who said – “give me $5”. D immediately stood up, brandished his weapon and in a mechanical fashion went from each V to the other shooting, aiming squarely in the middle of the chest. None of the V’s actually died but one was permanently paralyzed. The D fled the scene and was apprehended a week later.

Issue: Does the fear of harm have to be objectively reasonable or only reasonable to the defender in question?

Held: The proper test for any self-defense claim is whether the D’s fear of harm was objectively reasonable given the circumstances

· court says that an objective standard still allows the jury to take into account the prior experiences of the D and the particular circumstances of the situation

Goetz and Race

In so far as we think of selfdefense to be used as an justification, we may find race as factor to be repulsive, but in regards of an excuse, this may be more realistic that ppl would act one way
Although it was never brought up at trial, one of the key factors in the Goetz case may have been the fact that the 4 youths were black. 

· Should this matter?

· In some sense, if Goetz really was racist and stereotyped broadly this would be relevant as to determining the reasonableness of his fear

· However, the concern is that this essentially legitimizes racism and stereotypes ( law should not allow such subjective moral standards to play a role

· No state has ever explicitly permitted instructions based on race

· However, a jury is likely to take into account on its own... 

BWS and Reasonableness Standard

Battered Women’s Syndrome:
Three Cycles:

1. “tension-building stage”

2.  “acute battering incident”

3.  “contrition stage”

· male attempts to atone for his behavior

· male often promises to change

Women has to go through two cycles to be characterized as a battered women

· contrition stage is often the reason women remains

· external and social factors often make it hard or impossible for women to leave

a. financial difficulties

b. social stigmas

c. fear of reprisal by the husband

Why would the D care to introduce evidence of a syndrome as opposed to simply entering evidence about the history of abuse? ( the evidence on the syndrome is important b/c it establishes certain things like:

a. the learned helplessness

b. cycle of abuse and the psychological effects it has on the women

c. helps explain why the women didn’t leave the relationship or take alternative steps

MPC and CL Approach
Most Courts do not apply a “reasonable BWS” test

· Rather, evidence of BWS is relevant to:

1. subjective honest beliefs and fears
2. credibility question ( can be used to address fact that many jurors find it unbelievable that a woman would remain in such a relationship

3. “special insight”

· Ultimately, the question of the reasonableness of D’s belief is left to the jury

· Under the MPC, evidence of BWS is almost always admissible

State v. Kelly

Facts: D and her husband had been in an abusive relationship for a sustained period of time. On the day in question a dispute between the two broke out in public. D alleged that husband choked, punched and bit her. After this husband and wife were separated and D said she then saw the husband run at her with arms raised as if to strike her. D then pulled some scissors from her pocket book and stabbed husband arguably in self-defense. 

Issue: Did the trial court err in denying the expert testimony on the battered women syndrome?

Held: Yes ( the testimony went to the very credibility of D’s accounts and would have allowed the jury to make a reasonable determination as to what a person in like circumstances would have reasonably felt. 

· Court is not applying a reasonable BW syndrome

Other Approaches

State v. Leidholm

 ( court said that jury should judge the D’s conduct by “assuming the physical and psychological properties peculiar” to the D
State v. Edwards

( court said appropriate standard was to judge the D’s conduct by what “a reasonable person suffering from battered spouse syndrome would have perceived and reacted in view of the prolonged history of abuse”

When you get to cases like Leidholm and Edwards you are looking at a different test...

· these are much more subjective tests that are basically a “reasonable battered women” test

· in these cases the court is allowing the jury to use a mental characteristic of the D

· does this go to far down the slope? Some critics think so

· These more subjective standards produce different results in the non-confrontational cases of BWS

Other Syndromes:

What happens if a D is allegedly suffering from some other trauma or syndrome that perhaps renders their fear reasonable given their mental state?

· most states have been willing to allow evidence of abuse in cases of children who kill their abusive parents ( typically same ones that are responsive to the battered women’s syndrome defense

· however, states have been largely unwilling to allow things like depression, paranoia, etc to enter into the reasonableness standard

Werner v. State

Facts: D was the son of a concentration camp survivor. D killed someone and in defense attempted to plead that he suffered from “Holocaust Syndrome” ( basically that as the son of someone who had survived in a concentration camp he was unusually assertive in confrontational settings as a reaction to the memory of the Jews who did not fight back

Held: Court rejected this argument holding that the psychological peculiarities of the D should not be taken into account

· Does the same logic for subjectivizing the test in the case of BW or children extend to this case?

· In this context there seems to be more of a deterrence argument ( the person who suffers from this “holocaust” syndrome are likely to use deadly force again

Non-Confrontational Cases:

How seriously do we take the imminence requirement? 

· Often, the imminence requirement is closely related to any duty of retreat (see below)

CL Approach:

Under the CL, the threat must be imminent
· interpreted narrowly – must truly be immediately present and near

MPC Approach:

The MPC relaxes the imminence requirement slightly ( immediately necessary
· may allow certain cases that would fail under the CL standard to succeed

EX: A shoots at D with a gun and misses. A then turns around into the garage to go get another bullet ( is D justified in shooting A in the back as he walks out of the room?

· Under CL may not be sufficiently imminent enough

· Under MPC may be justified

State v. Norman

Facts: D was in a highly abusive relationship with V (husband). Husband had threatened to kill or maim her on numerous occasions and just prior to the event he had savagely beat her the morning before. D took her grandchild from the house, returned and shot the husband while he slept. 

Issue: Was the threat immediate enought to completely justify a killing in self-defense? Does a women who suffers from battered women still have to satisfy the immediacy requirement in order to have a complete defense?

Held: No ( husband was asleep at the time of the murder and D could have resorted to other methods to protect herself from any impending or future harm

· Court found that evidence on battered-women syndrome is insufficient to justify a non-confrontational killing

· Under the MPC imminence requirement D may have been acquitted (arguably)

Robinson v. State:

Facts: Case of BW killing husband while he slept

Held: “where torture appears interminable and escape impossible, the belief that only the death of the batterer can provide belief may be reasonable in the mind of a person of ordinary firmness

BW and Hired Killers

In a small number of cases, a BW has hired or persuaded a 3rd party to commit the killing

· To date, every single state that has considered these facts has ruled self-defense untenable

Is this logically consistent?

· In some sense it makes perfect sense that a BW would resort to this – if she truly feels that she can’t confront or do anything then calling up her neighbor to do it makes a fair amount of sense

· However, there is a stronger element of premeditation which tends to negate the inference of a syndrome ( the fact that it doesn’t appear to be an emotional reaction hurts the D

· Simons thinks it makes a fair amount of logical sense to allow the D to present testimony in these circumstances

Mistake and Self Defense:/ Aggressor Limitation
Scenario 1: D kills V, under the honest but unreasonable belief that the use of deadly force is needed to protect himself when in fact no such use of force is necessary.

Scenario 2: D kills V, under the honest and reasonable belief that the use of deadly force is needed to protect himself  when in fact no such use of force is necessary. 

In every state (and under the MPC) – a reasonable and honest but mistaken belief is a complete defense (after all that is the nature of self-defense)

· however, jurisdictions are divided on whether a honest but unreasonable belief should exculpate or merely mitigate or neither

	
	Result:


	A. Unreasonable , but honest mistake

(imperfect SD)
	B. Reasonable mistake

(perfect SD)



	New York/ Many CL courts
“All or nothing”

P. 754


	Death
	No defense:

G of murder
	NG (not guilty); full defense



	
	No death
	No defense:

G of attempted murder
	NG

	MPC:

Rough “symmetry”

§3.09(2)

Explanation: because the MPC not recognize a crime of att IM or att N hom, the MPC employs a purely subjective test of self-defense when the death does not occur.  That is, even if D makes a negligent or R mistake, he is not guilty if he honestly, subjectively believes he faced a threat that the law considers adequate and if he honestly believes that he must use deadly force. So end up with full defense on subjective test …
	Death
	Partial defense:

   If negligent, guilty of N homicide.

   If reckless, guilty of R manslaughter.


	NG

	
	No death
	Full defense:

Not guilty* 

Get defense if you Subjectively believe, then look at §309 which cuts back defense to some other crime, but not in cases in attempt since attempted IM not a crime
	NG

	Some CL courts:

Imperfect self-defense

P. 762


	Death
	Partial defense:

G of manslaughter

(voluntary-no malice, like heat of passion OR involuntary – intentional, BUT negligent)  (court differ in which approach) (intent, but no malice)
	NG


Duty to Retreat

If a D can retreat safely will they nevertheless have the benefit of a self-defense claim if they use lethal force?

CL Approach:

There is a split in the jurisdictions as to the duty to retreat

· 1/2 of the states have an explicit retreat requirement

· 1/3 of the states still allow a D to stand his ground
Note that even in a jurisdiction where there is no duty to retreat they may imply one under the necessity requirement of self-defense ( i.e., you weren’t entitled to use deadly force b/c it wasn’t necessary

· These jurisdictions prefer not to have an explicit duty to retreat

· Finally, other jurisdictions state explicitly that there is no duty to retreat

MPC Approach:

MPC retreat requirement ( if D knows that he can avoid the necessity of using deadly force with complete safety by retreating he is not justified in using self-defense + castle exception
· subjective standard ( it’s only if the D himself knows that he can retreat

· If the D’s subjective state of mind is that he believed there was a danger then he doesn’t have a duty

· The duty to retreat is very limited ( don’t want people placing themselves at unreasonable risk

· In order to have a duty to retreat you have to be threatened with deadly force ( if you are threatened with non-deadly force the majority rule is that you can hold your ground and respond with non-deadly force

MPC §3.04(2)(b)(ii)

The use of deadly force is not justifiable under this section unless the actor believes that such force is necessary to protect himself against death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat; nor is it justifiable if:

(i) NA

(ii) The actor knows that he can avoid the necessity of using such force with complete safety by retreating or surrendering possession of a thing to a person asserting a claim of right thereto or by complying with a demand that he abstain from any action which he has no duty to take, except that:

(1) the actor is not obliged to retreat from his dwelling or place of work, unless he was the initial aggressor or is assailed in his place of work by another person whose place of work the actor knows it to be

State v. Abbot

Facts: Altercation in the driveway between neighbors. Exact facts unclear but it appeared that Abbot was not the agressor but did manage to land the first punch. The Scaranos then came out to the scene of the fight brandishing a hatchet and a steak knife. Eventually, during the skirmish the Scaranos were injured by the hatchet. 

PH: D was convicted for attrocious assault on battery on Nicholas Scarano. 

Issue: Did the D have a duty to retreat?

Held: Yes ( if the jury could find that Abbot knew he could reasonably avoid using deadly force with complete safety then he was incorrect in using deadly force

Castle Exception:

In most jurisdictions requiring retreat (and under the MPC) a D is allowed to hold his ground if he is attacked in his dwelling or home

· The argument is that your home is the safest place for you... 

· Another justification for the exception is that you have a right to stand your ground in your own home

EX: if Abbot was attacked in his kitchen, under this exception he would be warranted in using deadly force even if he knows he could retreat with complete safety

SD and Injuries to 3rd Parties; Defense to 3rd party
PR



ACC

Def of 3rd party

If 

Justified  
then

justified NG
justified  NG


(she kills him in SD justifiable, and friend help her by giving her knife or actually kill attacker himself)

If

only excused (e.g. crazy)
 Not justified G   Not justified G

To what extent is a person who is privileged to use deadly force against an aggressor criminally responsible if his defense actions cause injury to innocent persons.

(courts realize rule may be subject to modification depending on circumstances)

CL Approach

Most states hold that if a D is not reckless in using deadly force to protect himself, he is not liable for the death of others that may result

· However, if the D is reckless (or potentially even negligent) in using deadly force and 3rd party deaths result a D may be liable for manslaughter 

MPC Approach

Basically the same as the CL approach

MPC §3.09(3)

When an actor is justified under §3.03 to §3.08 in using force upon or toward the person of another but he recklessly or negligently injures or creates a risk of injury to innocent persons, the justification afforded by those sections is unavailable in a prosecution for recklessness or negligence towards innocent persons.

People v. Adams:

Facts: D, acting in self-defense shot and killed his assailant. Bullet passed through the seat of the car and killed 3rd party who was sitting in the front of the car. 

Held: Since D was not reckless or negligent in using the deadly force he was not liable for death of 3rd party

· Potentially, had the D used a 6 gauge shotgun to kill the assailant he would have exhibited the level of recklessness or negligent to be liable for the death of the 3rd party

Defense of Property

MPC/ CL: MPC, like Ceballos strictly limits use of deadly weapons against the intruder in the home, BUT permits use of deadly force when the use of force other than deadly force to prevent the commission or the consummation of the crime would expose the actor to substantial danger of serious bodily harm

CL Approach

At CL, lethal force is typically not justified in the sole defense of personal property

· However, if the D was being threatened with dispossession of his dwelling then lethal force was authorized

· Similar logic to the “castle exception”

People v. Ceballos

Facts: D kept many of his value belongings in his garage. At some point, he noticed that certain tools had been stolen from his garage and that the lock on the garage door had been bent and there was evidence that they had been pryed open. Fearing for the loss of his property and arguably his own safety D set up a spring gun in his garage. The V’s, two young kids admittedly looking to steal some stereo equipment from D opened the door while he was away and triggered the gun. 

Issue: Is the use of deadly force justified in defending property? 

Held: No ( deadly force is only justified when the D faces death or serious bodily injury. 

MPC Approach

The MPC follows the CL approach but arguably broadens the use of lethal force in defense of property slightly

· Allows for use of lethal force if use of other force would expose the D to substantial danger of a serious bodily harm ( see §3.06(2)(ii)(2)

· Is this too broad?

· Like CL, allows for use of lethal force in defense of habitation

MPC §3.06(d)

The use of deadly force is not justifiable under this section unless the actor believes that:

(i) the person against whom the force is used is attempting to dispossess him of his dwelling otherwise than under a claim of right to its possession; or

(ii) the person against whom force is used is attempting to commit or consummate arson, burglary, robbery or other felonious theft or property destruction and either:

(1) has employed or threatened deadly force against or in the presence of the actor; or

(2) the use of force other than deadly force to prevent the commission or the consummation of the crime would expose the actor or another in his presence to substantial danger of a serious bodily harm

Other Approaches

*compare this broad privilege to defend property with the limited privilege to use deadly force in defense of one’s life – these statutes are so broadly written, you end up having more rights to protect home than your person (so long as you’re not faced with deadly force)

Some states have gone even further in authorizing the use of deadly force in defense of habitation. 

NY Statute 

· any burglary can be met with deadly force

· no need to prove that the burglar was armed or was planning on using force

CO – “make my day law”

· deadly force is justified against any unlawful entry

· this approach goes really far ( might even allow a D to shoot a guest who is unwilling to leave and takes a beer from the fridge

Peirs case 

Facts: V, a non-English speaking student was looking for a Halloween party and accidentally rang a door bell to an old couples house. Wife opened the door, became frightened and started to scream. D got his gun, opened the garage door and as the V approached waving his arms in an attempt to signal that he did not understand was shot by the D. Held: D was not liable for murder – had a valid self-defense claim under state statue

· shows the risk that runs from a very broad rule of defense of property

Necessity - Choice of Evils

Compulsion: D deprived of free will by the threats of imminent physical harm

Necessity: forced to chose between two admitted evils 
Necessity is, essentially, a utilitarian defense. It justifies criminal acts taken to avert a greater harm, maximizing social welfare by allowing a crime to be committed where the social benefits of the crime outweigh the social costs of failing to commit the crime. 
At both CL and under the MPC, necessity is treated as a defense of justification

· Thus, the law exculpates b/c the D’s acts were justified under the circumstances

· This becomes important when comparing necessity to duress... 

Is a D justified in committing a crime if by doing so they avoid another evil?

· Typically comes up in cases where a D faces the choice of violating a minor crime or suffering (or allowing others to suffer) a substantial harm to person or property

CL Approach:

At CL, the necessity defense is restricted to such choices arising out of natural circumstances

· Thus, a D forced to make a choice by another must resort to a duress defense under the CL even if it could be argued that the D has chosen the lesser of the evils

The D must typically show that:

a. He was faced with a clear and imminent danger (to person or propert)
b. That his conduct was reasonably expected to be effective in abating the danger sought to be avoided

c. That there was no effective legal way to avoid the harm

d. That the harm caused by violating the law is less then the harm avoided (lesser evil)
e. No legal preclusion
f. Choice arised from NATURAL circumstances
g. He did not contribute to the original arising of the danger
h. No killing of innocents 
Some states apply a more rigid approach to the necessity defense

· See Lovercamp(prison escape)
EX: NY Penal Law

Unless otherwise limited by the ensuing provisions of this article defining justifiable use of physical force, or with some provision of law, conduct which would otherwise constitute an offense is justifiable and not criminal when:...

1. NA

2. Such conduct is necessary as an emergency measure to avoid an imminent public or private injury which is about to occur by reason of a situation occasioned or developed through no fault of the actor, and which is of such gravity that, according to ordinary standards of intelligence and morality, the desirability and urgency of avoiding such injury clearly outweigh the desirability of avoiding the injury sought to be prevented by the statute defining the offense in issue. 

MPC Approach:

The MPC adopts a similar stance with 4 substantial modifications

1. No imminence requirement

· Broader then CL approach

· Potentially allows a D to commit a crime if the harm to be avoided is not immediately forthcoming

· EX: D breaks into a cabin after getting stuck in a storm to avoid getting pneumonia

· Under CL this would not be allowed b/c threat of pneumonia is not sufficiently imminent

2. D does not automatically lose the defense if he was at fault in creating the necessitous situation

(NG for 2nd crime if 2nd crime MR is higher than D 1st crime MR)

· See §3.02(2)

· EX: D negligently causes a fire which threatens to burn down a home, D then purposefully destroys an  abandoned barn to prevent it from spreading

· Under this provision, D could not be convicted for purposeful destruction of the property but could be convicted of negligent destruction

· Contrast this with CL approach which completely forecloses a necessity defense in relation to the criminal charge for destruction of the barn

3. Applies generally ( necessitous situation can arise from natural circumstances or human conduct
4. Potentially allows for a necessity defense in the case of killing of an innocent
5. danger to person, property, or any lesser evil (reputation, money etc.)
6. (NY CL has Clearly outweigh, MPC does not)

MPC §3.02 Justification Generally – Choice of Evils

(1) Conduct which the actor believes to be necessary to avoid a harm or evil to himself or another is justifiable, provided that:

(a) the harm sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged; and

(b) neither the Code nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved; and

(c) a legislative purpose to exclude the justification claimed does not otherwise plainly appear

(2) When the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification afforded by this Section is unavailable in a prosecution for any offense for which recklessness or negligence, as the case may be, suffices to establish culpability. 

HYPO: suppose the mountain climber is caught in a very bad rainstorm... they start to get very cold and are afriad of getting very sick... so they break into the cabin

a. Under the NY law this might not be enough for you to avoid a conviction b/c the possibility of getting sick isn’t all that imminent

· There is also a question here whether the harm avoided clearly outweighs the harm created

b. Under the MPC, there is no requirement of “clearly outweighing”

Who Balances:

Who decides whether the harm created outweighs the harm avoided?

· Under no approach is the D’s subjective balancing of the harms controlling

MPC/ CL Judge or Jury
PRISON ESCAPE:

Most offer some defense; either necessity or duress; most do narrow defense and require that you turn yourself in upon escape 
3 approaches:

1. never permit full defense for escapees   2. permit narrow defense Lovercamp   3. permit a broad defense, (unger  
People v. Unger

Facts: D, an inmate in a prison, escaped allegedly fearing for his safety after he had been sexually assaulted numerous times. 

Held: that D had viable necessity defense

· Court took a more flexible approach to necessity defense

People v. Lovercamp

Facts: another prison escape case

Held: Court applied more rigid approach to necessity defense ( Factors needed:

1. prisoner faced with a specific threat of death, forcible sexual attack or SBI in the immediate foreseeable future;

2. There is no time to complain to the authorities;

3. There is no time/opportunity to resort to the courts;

4. There is no evidence of force used towards prison personnel or others, in his escape; and
5. Prisoner immediately reports to authorities after he has attained a position of safety from the threat.

Economic NEc
Court reluctant to allow economic necessity defenses 

1. slippery slope

2. fraud 
3. legislative preclusion (leg does provide for alternatives to lesser evils, so can assume that leg is already trying to deal with this issue, so not up to individual citizen to decide)

also consider:

4. imminence

5. lesser evil ? (some cases might be bad enough…)

On the other hand:

1. if we could publicize that someone wins necessity defense, that could be a motivational tool for govt to do more to help (provokes social change)
Borough of Southwark v. Williams

Facts: D’s were homeless families in dire straits. Found some abandoned homes and moved in. State sought to oust them from the homes and they claimed necessity

Held: threat to D’s lives was not sufficiently great enough or imminent enough to justify allowing them to stay

· Court made a policy argument ( afraid of opening the door to rampant use of the necessity defense

Legislative Preclusion

Under both the CL and the MPC, if a state has passed legislation that effectively has already weighed the dangers that the D is facing, he will not have a necessity defense.

· See MPC §3.02(1)(c) ( “issue of competing values has been previously foreclosed by a deliberate legislative choice” 

· Legislature has already balanced the evils 

Commonwealth v. Hutchins

Facts: D suffered from MS and to deal with the pain smoked dope. State charged her with possession and cultivation of marijuana. D pleaded necessity. 

Held: No necessity defense

· State had already weighed the evils and decided that marijuana possession outweighed the D’s suffering

Commonweath v. Leno

Facts: D distributed hypodermic needles to heroin addicts. State charged him with possession and distribution of drug paraphernalia under a state statute

Held: That danger sought to be avoided was not sufficiently imminent and clear enough to allow a necessity defense to be asserted

· May also have been a case of legislative preclusion (see below)
INCOMPATIBLE JUSTIFICATION:

both parties have justification for conflicting behavior, each party has rights which are incompatible with each other Prison guard vs escapee

Political Necessity Defense

Indirect v. direct civil disobedience

· Indirect = illegal conduct is not target of protest

· Direct = D violates the very law they feel is unjust (blacks sitting in a restaurant reserved for blacks)

· legislative preclusion is fairly relevant in cases of civil disobedience (either direct or indirect)... legislature has decided a particular course is the correct one and now we have the D protesting that very judgment... 

Approaches to political crimes: 

1. Can claim necessity defense (if you can get to jury, particularly attractive- gets  great publicity, can get experts to testify in your behalf) (although jurisdictions, especially appellate courts very reluctant to even allows this- mainly preclusion/imminent args)

2. Challenge legal validity of law (hope for courts to eventually overturn laws)

3. encourage or hope for jury nullification (power of jury to acquit for any reason; in crim law, judge can never take away right from jury) (although defense lawyer can’t argue this, and no such jury instruction will be given)

4. practice civil disobedience, accept punishment 

US v. Schoon INDIRECT CIV PRO= no nec defense
Did not prevent imminent harm; no direct causal relat between conduct and harm to be averted; other legal alt exist
Facts: D’s engaged in a public protest of the governments conduct in El Salvador by destroying offices in an IRS office in Arizona. D’s pleaded necessity as defense

Held: No necessity defense ( case of indirect civil disobedience

· Court seems to be saying that in cases of Direct Civil Disobedience they would be more willing to allow a necessity defense

· Certainly the “danger” or wrong is more immediate/imminent 

· Think about abortion protestors who try to physically prevent women from getting abortions

· However, there are legal alternatives to be considered... addressing the problem via the political process

Jury Nullification

One final way in which a D can “win” in a case where the necessity defense has been denied ( jury nullification

· JN is a power the jury possesses not a right ( very limited power

· No jurisdiction tells jurors that they have the power to acquit if they simply feel like it 

Should we tell jurors about this power? 

· If you don’t tell them about it you are in effect allowing it in only the most extreme cases – which may not be a bad thing

· However, in so far as we really take seriously the role of jurors in giving feedback to the legal system then this may argue in favor of a broader view of jury nullification (or for that matter the necessity defense itself)

Necessity and Homicide:

Is the killing of an innocent party ever justified under a necessity defense?

Two important questions in all these cases:

1. Is the act of killing immoral? Did the D do the wrong thing?

2. Should it be deemed criminal?

Broad Approaches:

1. net saving of lives is the key question and always justifies the killing ( utilitarian view

2. net saving of lives sometimes but not always justifies the act

3. net saving of lives is irrelevant and there is an absolute prohibition on intentionally killing the innocent

CL Approach

In general, the CL does not allow for the killing of innocent parties in cases of necessity

Dudley & Stephens

Facts: 2 adults and a youth stranded on a boat without water or food. Youth became sick and D’s killed him and ate him in order to survive. D’s were then rescued and charged with murder.

Held: No necessity defense allowed

· note that the method for choosing the youth to be killed was not based on his choice at all – D’s decided for him

· there was some debate as to whether it was truly necessary to kill the youth... 

US v. Holmes

Facts: crew of a boat and 32 passengers cast adrift on a life boat following a shipwreck. Due to leaks in the boat, captain of the crew ordered all single men thrown overboard in order to keep boat afloat. Captain and crew charged with manslaughter.

Held: No necessity defense allowed

However, there is some support for the position that the CL would allow a necessity defense in the case of killing of an innocent aggressor (mountain hanger)
EX: Mountaineering in the alps, two people tied on a rope. Life of top person is being threatened by the lower person who is weighing him down. Top person cuts rope and lets lower person drop to his death.

· Here, the V is interfering with the D’s chance of survival

· Instinct of self-preservation ( law seems to make a certain allowance for this... it’s almost an excuse rationale.. 

Factors to consider:

a. Did the D’s conduct merely accelerate an almost certain death?  

· e.g. mountaineers example

b. Was the victim an “aggressor,” even if an “innocent” aggressor?

c. Net saving of lives ( calculus approach 

MPC Approach

uses numerical calculus to justify intentional killing of an innocent, nonthreatening person… so fairly utilitarian view… (so long as choice of life is not unfair- so in Dudley had they chosen lots, then OK……not sure how they would avoid the organ transplant claim, but prob the MPC too wouldn’t want that permitted, although not clear how they would reach this exception)
In these cases of life v. life, MPC seems to suggest that there would be a necessity defense...

· “It would be particularly unfortunate to exclude homicidal conduct from the scope of the defense”

· MPC makes it clear that if killing a few innocents would save the lives of numerous people then it should be allowed

EX: flood threatens entire village and to advert it D deflects overflowing dam to a family farm killing the family

EXCUSES
Duress: common law v. MPC

	
	Common law


	MPC

	Justification or excuse?
	In some states, the duress defense is only available if D’s decision to comply with the threat amounts to choosing the lesser evil.  (So why doesn’t D just invoke the “lesser evils” defense rather than duress?  Because the lesser evils defense might only be available when the source of the peril is “natural,” rather than human. While Duress might only be available where source of peril is human; hence under CL both duress and necessity is a justification See 853.)


	Conduct that satisfies duress criteria is excused.  D need not have chosen a lesser evil, i.e., his conduct need not be justified.

Whereas under MPC nec. is justification; duress is excuse

	Immediacy of threat?
	Imminent threat is required
	Less categorical: imminence not always required; it is just one factor relevant to the general test, i.e., whether a person of “reasonable firmness” would be able to resist the threat.



	Seriousness of threat?
	Threat of death or GBI often required
	Threat of unlawful force suffices (so long as the threat otherwise satisfies the general test)



	Defense to murder?
	No
	Yes (if threat otherwise satisfies the general test)



	Defense if threat is only to property?


	No
	No

	Defense if non-human threat, i.e., if threat or peril is from natural forces?

   Examples: 

· Mountain road bad brakes hypo, 854(b)

· Dudley & Stephens

	No
	No

	Fault in getting into situation?
	Always excludes defense
	Sometimes excludes defense (if D recklessly placed himself in situation in which duress is probable)




DURESS

When is it permissible for a D to commit a crime when faced with a threat from an external human source?

· The duress defense is logically related to self defense in terms of its requirements... 

Justifications for Duress Defense:

Duress is conceived of as an excuse
· Law exculpates not b/c D is justified but b/c their conduct was understandable
· D is not blameworthy b/c:
a. emergency situation, time pressure, unable to think clearly

b. understandable desire for self-preservation or protection of family

1. utilitarian:

a. specific deterrence ( no specific deterrence benefit to punishment... unlikely that someone in same situation will act differently if you get rid of the duress defense

b. general deterrence ( a little more mixed... might be more potential for fraud 

2. retributivist ( 

· under a broader sense of “culpability” the D acting out of duress is not culpable b/c they were acting out of fear…….can’t expect heroism

CL Approach

At CL, a D has a valid duress defense if:
a. another person (non-natural) threatened to kill or grievously injure the D or a third party (usually family)

b. D reasonably believed that the threat was genuine (subjective-objective test, MPC is actors sit.)
c. Threat was present, imminent, and impending at the time of the criminal act

d. There was no reasonable escape from the threat except through compliance

e. D was not at fault in exposing himself to the threat

f. Threats to property not taken into account
g. In a sense, more like justification “Lesser evil” with human aggressor (CL varies)
h. No killing of innocents
MPC Approach

Similar to CL

· However, threat of unlawful force is sufficient (lesser standard then CL)

· No imminence requirement

· Fault: may be excused if N but not if R or K
· More like excuse since greater evils may qualify 
· May excuse taking innocent lives, may excuse if you commit criminal act different from ordered one
coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist
NOTE: Consider also that under the MPC, b/c no provocation is required for EMED, a D who pleads duress may resort to this to have their conviction downgraded to manslaughter...

MPC §2.09 Duress

(1) It is an affirmative defense that the actor engaged in the conduct charged to constitute an offense because he was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist

(2) The defense provided by this Section is unavailable if the actor recklessly placed himself in a situation in which it was probable that he would be subjected to duress. The defense is also unavailable if he was negligent in placing himself in such a situation, whenever negligence suffices to establish culpability for the offense charged.

(3) It is not a defense that a woman acted on the command of her husband, unless she acted under such coercion as would establish a defense under this Section. 

(4) When the conduct of the actor would otherwise be justifiable under §3.02 (Choice of Evils) this Section does not preclude such defense

The MPC has a unique approach to the duress defense ( they tie it closely to the necessity defense (choice of evils)

· Under §2.09(4), a situation which would be covered by the choice of evils provision falls under that provision ( this results even if the source of the coercion or choice is the conduct of another party

· Hence, the MPC does not limit the necessity defense to cases of natural coercion
· The result of this approach is that the duress defense is largely limited to those cases in which the choice made by the D cannot be defended under the necessity defense ( i.e., they chose the greater evil

Type of Threat:

Would a threat to get your finger cut off be enough? 

· Depends on what approach you take

· CL requires SBI or death ( so loss of finger might not be enough

· MPC allow for defense in cases of “unlawful force” ( more liberal approach

HYPO: suppose A threatens to blow up D’s office if he doesn’t help them defraud an insurance agency. Would this be enough? 

· Under CL or MPC not enough

· That the MPC wouldn’t allow the defense in this case is odd b/c you would think that a person of reasonableness firmness might act out of a fear of harm to personal property

Imminence of the Threat

From a policy perspective, a very strict imminence requirement seems unfair and illogical in that a person of reasonableness firmness may actually perceive a threat to be imminent

· The strict imminence requirement is probably motivated by protecting the safety of innocent parties ( we are cautious about the duress defense b/c it places innocent parties at risk 

CL approach

Imminence is an absolute prerequisite for the defense

· The majority of jurisdictions followed this approach and still maintain the imminence requirement

US v. Fleming

Facts: D was a POW. Captain threatened to throw D down into a cave where the conditions were such that most people ended up dead. D resisted for a while but eventually gave in and did help in preparing the propaganda. 

Issue: Was the threat of death or SBI sufficiently imminent or immediate to allow a valid duress defense?

Held: No ( the threat was not immediate b/c it was not certain that failing to comply with the Captains orders would lead to immediate death

· Court took a very restrictive view of the imminency requirement ( it wasn’t enough that D feared that failure to comply with the Captain’s request would lead to death by starvation or sickness

MPC Approach

Imminence is not an absolute prerequisite, solely a factor to be considered in ascertaining the reasonableness of the D’s conduct

State v. Toscano

Facts: D, a doctor owed B some money for gambling debts. B was defrauding insurance companies by staging accidents and acquiring fraudulent medical claims. They enlisted the help of D. D alleged that B threatened him and his wife by making a general threat. D did not notify the police but instead complied with B’s request

Issue: must the threat of harm or injury faced by the D be “present, imminent and impending”?

Held: No – this court follows the MPC approach ( focus is on whether a “person of reasonable firmness” in the D’s situation would have been unable to resist

US v. Contento-Pachon

Facts: D was hired by drugrunners to swallow bags of cocaine. D later repented but drugrunners threatened to kill his family if he didn’t. They further told him that they would be watching him at all times and failure to deliver the drugs without notifying the authorities would result in their death. 

PH: D was arrested and charged with drug trafficking. D tried to assert duress defense.

Issue: Did the D have a viable duress defense?

Held: Yes – the threats to D’s family were not simply vague threats but real and immediate threats that a person in the position of D could have had a reasonable fear of. Furthermore, the possibility of escape was likely limited. 

Subjective v. Objective Test of Duress:

(for provocation a little more willing to allow mental stuff; maybe b/c its not a full defense, but just decreases form murder to ML)

policy reasons suggest we have an objective test,

psych Milgram experiments (study of obedience to authority) press button and shock other person… the only pressure was the authority, no explicit threat… thus ppl remarkably easy to follow, so makes you think that a reasonable person is a coward… and thus test is sufficiently subjective as is- the most we can expect from our members of society… social benefits; social norms, conformity…
See the debate over subjective and objective standards in self defense cases... 

· Simons thinks that a lot of the concerns about fraud and abuse of a subjective standard could be dealt with by shifting the burden of proof to the D... 

CL Approach

The majority approach is to draw a distinction between physical factors and mental characteristics

· Allow things like height, weight, physical infirmities

· Disallow things like IQ, mental frailty, temperament

MPC Approach

Test is whether a person of reasonable firmness would acquiesce in D sit.
MPC subjectivizes the standard to a certain degree:

· Allows for things like size, strength, age and health to play a role in the “reasonable person” standard

· However, things like temperament and intelligence do not

Regina v. Cairns 

Facts: case in which small stature of D was allowed to enter into “reasonable person” standard... at the same time, the D’s timid nature was not allowed to enter into the standard

· This is like the MPC approach

Regina v. Bowen 

Facts: case in which D tried to plead his low IQ as relevant to the duress defense.. court denied his request

Duress and BWS:

Should we take BWS into account in a duress defense? 

It seems that if you are willing to admit BWS on a justification defense (self-defense) then there is almost a stronger argument for admitting here in the case of an excuse defense

· The fact that someone has been beat severely and has acquired learned helplessness seems relevant as to why they committed a crime (she can best predict imminent harm from aggressor)
· Simons thinks it should be admitted, especially if you are going to admit it in other scenarios

· Of course, the big difference between this and self-defense is that third parties are put in harm under a duress defense whereas in the self-defense case the only harm is to the batterer... 

CL Approach

There is some debate as to whether evidence of BWS should be relevant in a duress defense when a women has committed a crime b/c of coercion by her batterer husband

· Many courts and legislatures have been reluctant to extend BWS to cases of duress for the foregoing reason

· However, many states allow it

MPC Approach

Although it is unclear, due to its subjective approach, the MPC would likely allow evidence of BWS

· Consider also that under the MPC there is no strict immediacy requirement ( helpful to a women claiming BWS and duress as defense

Duress v. Provocation:

In both provocation and duress there is a reasonableness component ( why do we let duress be a complete excuse while only allowing for mitigation in cases of provocation?

· In provocation the reasonableness judgment is saying – “a reasonable person in your shoes would have reacted out of passion... maybe not by killing like you did, but definitely in some way”

· In duress the reasonableness judgment is saying – “a reasonable person in your shoes would have reacted in exactly the same way you did”

· The idea is that in provocation the reasonable person would be tempted to kill – so we lower the punishment to reflect this but don’t completely exculpate

Necessity and Duress Compared:

To a D, it is immaterial which of the two defenses affords him an acquittal

However, to a lawmaker it may be extremely important

a. If we exculpate under necessity we are saying the D was justified
b. If we exculpate under duress we are saying the D was excused
· Sends very different messages to the D and the public in general if we say D was justified

Source of Threat:

Why should the source of the threat play such a central role in determining what defense is available?

CL Approach

Does not allow for a duress defense if the source of the threat is a natural circumstance (situational duress)

· That is to be dealt with by the Necessity defense

· Forecloses any defense if D is confronted with situational duress and chooses arguably greater evil

MPC Approach

Similarly, does not allow a duress defense in cases of situational duress
Hypo 1: X is being held at gunpoint by Y and is being directed to drive down a curvy mountain rode. Suddenly, coming around a corner, two drunks appear lying on the road. X has two choices, drive off the road and likely kill him and Y or drive over the drunks and kill them. Y directs X to run over the drunks. 

Hypo 2: X is driving down a curvy mountain rode and suddenly finds two drunks lying across the road in front of him. X faces the same choices as above because his brakes suddenly give out.

· In Hypo 2, the MPC and most jurisdictions would not make the duress defense available

· In Hypo 1, the MPC and most jurisdictions would make the duress defense available

· The MPC justifies this difference on the grounds that if the duress defense is available in Hypo 2, no one is held responsible whereas in Hypo 1, Y is held responsible

· That is, since Duress is an excuse defense, the law tends to want to find someone to “blame” (Y in the hypo above)

However, it is submitted that this distinction makes little or no sense

· Why should it matter whether the threat arose from another person or from a circumstance? If the D’s apprehension is reasonable it realistically should not matter. 

· In fact, situational duress might be just as compelling if not more then human coercion

Duress as a Defense to Murder:

Should a D who commits a murder have a duress defense?

· In certain scenarios it seems excusable that one would kill someone else out of fear of harm to themselves

· Interest of self-preservation
CL Approach

CL (and majority) approach is that duress is never a defense to murder

· Most states say NO in this scenario b/c they tend to think about this in terms of lesser evils

· The concern is one of line-drawing ( at what point do we say it is ok to save yourself by killing?

· Also likely scared about potential for fraud

MPC Approach

The MPC and some other jurisdictions have rejected this rule and allow the duress defense in certain cases

Contributory Fault and Duress:

If you join a gang that has a reputation for committing crimes and you are placed in a situation of duress, the defense is foreclosed if you acted recklessly ( both under the CL and the MPC

However, under the MPC, if you were merely negligent in placing yourself in such a situation you have a valid defense for any crime that requires a mens rea greater then negligence

EX: D joins a gang, with a certain level of awareness of their propensity for violent crime. D is then told to participate in a crime or face a threat of death or SBI

· Here, b/c D was reckless he would have no defense for a crime of reckless manslaughter

· However, if D was merely negligent in placing himself in this situation (e.g. he was not subjectively aware of the gangs reputation but unreasonably so) he may have a valid duress defense

Prison Escapes:

The interesting question is how you frame a defense here

· In some sense, it may be a necessity defense if the D is opting for the lesser evil of fleeing in an effort to avoid the greater evil of death or grave injury

· It seems hard to frame it as a duress defense b/c the defend is not actually being coerced to commit the crime of fleeing

Again, how you frame it will depend on what message you want to send

· In some sense, it should be more of an excuse defense then a justification defense in so far as we don’t want people feeling that they are justified in escaping from prison

· Also plays a role in determining the responsibility of anyone who aids the D

US v. Lopez

Facts: D’s girlfriend was an inmate in a prison who had allegedly been being raped by another inmate repeatedly and often. D flew a helicopter to the prison and helped her escape. D was charged as accomplice to her escape. 

Held: Court held that D had a valid necessity defense

· B/c the girlfriend was arguably justified in escaping (necessity) the D was by derivation justified in helping her

INSANITY

The mental deficiency of a D can enter a criminal prosecution at a variety of stages:

1. criminal charge 2. prosecution/trial 3. conviction 4. sentencing 5. execution
MPC says that insane people can’t stand trial/ all states bar execution of the insane

Insanity as Excuse:

Two sense of excuse:

1. narrow sense ( negates MR

2. general sense ( might not negate MR but still a defense

Insanity can be either

HYPO: suppose D is charged with 1st degree murder and psychiatrist finds he is suffering from profound cognitive disorientation and squeezes his wife’s neck thinking it is a lemon

· is this excuse in the narrow or general sense?

· Here it clearly negates the MR ( if he really thinks he is squeezing a lemon he does not have the intent to kill

What do courts do with this kind of evidence? That is, do courts allow insanity to negate MR? ( see 924, note 1

· Some jurisdictions don’t ever allow it 

· However, the federal courts and some states do for specific intent crimes ( e.g. murder (purpose to kill)

· A select few allow insanity defense to negate MR for any crime

· The MPC always allows it ( even if its a question of reckless homicide

· Thus, in the lemon scenario, under the MPC the D would probably not be convicted... 

· The MPC approach is definitely the minority approach

Why are jurisdictions reluctant to take the MPC approach? If you allow evidence of insanity to negate mens rea then you may make it easier for the D to cast reasonable doubt on his mens rea...  but the real concern is about commitment

HYPO: you represent a D and you are in a jurisdiction which follows the MPC approach to mens rea and insanity (e.g. allows it) ( what considerations would you look at in deciding to plead the defense of insanity or simply use insanity to negate mens rea. 

· This has to do with what happens after acquittal

· If you plead the defense and are found not guilty by reason of insanity in all likelihood the D will be automatically committed

· If you plead negation of MR then the commitment is not automatic (although there may be involuntary civilly commitment)

· Typically, the burden is on the state to keep the D institutionalized

You could even see how in some scenarios a D would rather be found guilty of negligent homicide then be committed. However, you have to take into account the stigmas that attach under either a criminal conviction or a not guilty verdict by insanity ( As a lawyer, these are very hard questions that you may have to face... 

Justification for the Insanity Defense:

What is the point of having an insanity defense?

· The general idea is that its not appropriate or useful (from a deterrent standpoint) to punish someone who is insane

· Deterrence:

1. specific ( insane D can’t be deterred b/c they simply don’t understand the immorality of their conduct

2. general ( similar idea regarding other insane people

· Retributivist ( nor morally blameworthy- can’t punish behavior that’s not product of free will or morla culpability  (its unjust to punish the insane) (although harm-based ret may disagree)
U: Cannot deter behavior that can't be controlled 

incapacitation may be desirable, but acquittal rarely results in D being released back into society anyway. 
Arguments for abolishing insanity defense:


- Abuse: in reality, is rarely asserted and rarely successful


- Counter-deterrence: wrongdoers may incorrectly believe they can use the insanity defense


- Conflict of perspectives: Criminal law and psychiatry have fundamentally different perspectives and goals


- Mental illness is merely a deviation from social norms

Formulations of Insanity:

CL Approach

The prevailing approach under the CL is to recognize a cognitive prong insanity while disallowing a volition prong

· Mental disease or defect must result in total incapacity (complete impairment)

· Likely does not incorporate things like pyromania, kleptomania, etc.

Two Common Prongs:

I.  (McNoughton)Cognitive Prong ( D unable to appreciate the wrongfulness of his conduct either b/c:

(i) they simply do not know the nature and quality of the act that they commit

(ii) if they did, they did not know it was wrong (can’t tell b/w right and wrong)
Meaning of "knowledge"


- Narrow: "Formal cognitive knowledge;" D can describe his conduct (ie: "I was strangling her") 


- Broad: "Affective knowledge;" D is aware of the forbidden nature of the conduct (ie: "I knew I was doing something wrong")

Meaning of "wrongfulness"

- Moral: D didn't know his behavior was immoral (by societal standards) 


- Legal: D didn't know his behavior was illegal  



- English standard: Legal. American standard: Split. 

D loses insanity defense if:

1. contrary is law



most narrow

2. contrary to social morality


…………………………………………………………………….

3. contrary to personal morality

………………………………………………………………..

4.  deific decree exception
(exception to #3)
most broad

II (Irresistible Impulse)Volitional Prong (D lacks capacity to conform his conduct to the requirements of the law

(1) D acted from an irresistible/uncontrollable impulse, OR

(2) D lost the ability to choose between right and wrong, OR

(3) Ds will was completely destroyed such that his acts were beyond his control

III Product test: (extremely broad test; rarely used)


A person is excused if their unlawful act is the product of a mental disease or defect. 


- Causation is key. 

IV Federal test: (written after Hinckley)


D not guilty by reason of insanity if they prove with clear and convincing evidence, that at the time of the offense, because of a severe mental disease or defect, D was unable to appreciate (1) the nature and quality of their conduct; or (2) the wrongfulness of their conduct. 

"unable to appreciate": total incapacity; broad (affective) cognitive test


- no volitional prong  

M’Naghten’s Case

Facts: D who suffered from delusions, traveled to London in order to kill the prime minister but shot his secretary instead believing him to be the prime minister. D testified that he suffered from delusions and sought to kill the prime minister b/c “the tories in my city follow and persecute me wherever I go”

Issue: what is the standard for insanity defense?

Held: it must be clearly proved that at the time of the commission of the act, the D was laboring under such a defect of reason, from disease of the mind, so as not to know the nature and quality of the act he was doing; or, if he did know it, that he did no know he was doing what was wrong

Criticism of CL Approach

a. Grossly unrealistic ( does not recognize degrees of incapacity

b. Makes expert testimony very difficult to use by requiring total incapacity

c. Disregards volitional prong

MPC approach:

Two prongs:

a. Cognitive prong ( lacks substantial capacity to appreciate wrongfulness

b. Volitional prong ( lacks substantial capacity to conform conduct to the requirements of the law

Don’t need complete impairment ( substantial incapacity
· Thus, even if you have some capacity to control your behavior you will still be able to argue the defense to the jury

· Its a fuzzier test ( question of degree

· One of the main reasons for the “substantiality” standard is that it gives psychiatrists more freedom to discuss the mental state of D’s

MPC §4.01.

(1) A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality (wrongfulness) of his conduct or to conform his conduct to the requirements of the law.

(2) As used in this article, the terms “mental disease or defect” do not include an abnormality manifested only be repeated criminal or otherwise anti-social conduct

§4.01(2) is intended to apply to sociopathic people ( people with very antisocial propensities

Note that even under the MPC the D’s state of mind has to be a result of mental disease or defect ( at the very least this means psychosis... does not include things like personality traits

· thus, simple irritability would not count

· something like Pyromania or Kleptomania is on the boarder line

· Simons: this is an important constraint on the insanity defense under the MPC 

Blake v. US

Facts: D had a long history of mental disturbance and had been in an out of pysch wards. On the day in question he robbed a bank and was arrested. However, his conduct was very odd surrounding the crime – he acted rather calmly and told witnesses that he might rob a bank. 

PH: At trial, the D’s main defense was insanity. He was nevertheless convicted and appealed. 

Issue: What was the appropriate standard for mental illness?

Held: Court says the appropriate standard is the MPC “substantiality” standard

State v. Green

Facts: conflict of testimony over D’s mental state... lots of expert testimony regarding D’s mental state which tended to show that he was a paranoid schizophrenic... however cops who encountered him around the time of the crime in question (murder) gave evidence that he was lucid

Held: that D was not guilty b/c state failed to adequately establish that he was legally sane

· This jurisdiction had a very flexible insanity standard ( similar to MPC

· Burden was also on the prosecution

· Court says that paranoid schizophrenia can be “encapsulated” ( that is, a paranoid schizophrenic can appear perfectly lucid and controlled at times but then go into fits of delusion

· Note that the jury had convicted him – perhaps the fact that he killed a cop had something to do with this... 

Criticism of the MPC approach

· expert testimony on the volitional prong is confusing and controversial

· in many cases, the cognitive test is sufficient to afford a truly insane D the defense

· volitional prong raises problems of fraud and misuse

There is some psychological evidence that it is impossible to distinguish between irresistible and non-resisted impulses ( e.g. it is hard to tell when someone cannot conform with the law and when they simply don’t choose to do so

· In some sense, the fact that someone can’t control what they are doing heightens the need to incapacitate them ( this worries lots of jurisdictions

Disposition after Acquittal:

One question is – what to do with a D who has been acquitted by the insanity defense

Approaches:

1. mandatory commitment ( i.e., anyone acquitted based on insanity defense is automatically committed

· pros ( guarantees safety of public

· cons ( may infringe on personal liberties of D

· Supreme Court has upheld the constitutionality of this approach

2. commitment following civil standards

· cons ( higher threshold for getting someone committed

· may mean that a D simply walks free even if they may pose a danger to society

3. no commitment

Juries and Insanity

Should juries be told what happens to a D when they are found not guilty by reason of insanity?

· In some sense, if the jurors know either way it could cloud the jurors judgment

· There has been a huge misconception often held by jurors that a D simply walks away free and clear – this may worry a juror and prevent them from finding the D insane

· The traditional view is that jurors are not told ( however, some states have moved away from this

· But note that jurors aren’t really told sentencing provisions for most crimes ( why should it be different here?

Burden of persuasion

It use to be the case that the prosecution bore the burden of proving that the D was sane beyond a reasonable doubt

· The federal law on page 895 changes this and places the burden on the D ( big change... 

Legal v. Moral Wrong:

· Some jurisdictions require that the D be unaware that his conduct was legally wrong ( the idea is that if a D is aware that their conduct is legally wrong then there may be both a deterrence benefit and retributivist benefit to punishment

· Others interpret wrong to mean morally wrong

· Book suggests that requiring legal wrong makes more sense b/c one who knows their conduct is illegal may have the potential to be deterred

· Note that all of this is set by an objective standard – thus, if a D subjectively believes that morally his conduct is ok that isn’t enough ( he has to be unaware that his conduct is not morally wrong as set by an objective standard

What does it mean to say that something is morally wrong?

· Its going to be some kind of objective standard ( what society considers wrong

· What the D considers wrong is irrelevant

But if you are going to have a cognitive test, why should it matter whether society though something was wrong? 

· In some sense, if the individual really is fucking nuts and doesn’t appear deterrable or worthy of blame... it really shouldn’t matter

· Simons thinks its strange in some sense that we care about legal and moral wrong if the D really thinks in their fucked up world that what they did was the right thing

However jurisdictions are worried about subjectivizing the standard to much b/c there worried that people will start claiming insanity all over the place

State v. Crenshaw

Facts: D brutally killed his wife believing she had committed adultery and that his religion (Moscovite) required him to kill her. The killing and subsequent conduct was very calculated and there was evidence that D understood that his conduct was legally and morally wrong. D had a history of mental disease and pled insanity as defense. 

PH: lower court allowed insanity defense but jury found D guilty. D argued that the jury instruction was incorrect 

Issue: Was the jury instruction erroneous for interpreting “wrong” as legally wrong?

Held: That the instruction was ok b/c in this case legal wrong was synonymous with moral wrong

· However court says that standard should be whether D think his conduct is morally wrong

· It was fairly obvious here that the D was aware that his conduct was legally wrong – went to great lengths to hide the body and destroy the evidence

State v. Serravo

Facts: D killed his wife thinking God had directed him to build a sports facility and that it was necessary to kill his wife to accomplish this goal

Held: That since D was unable to distinguish moral right from wrong he had the benefit of the insanity defense. 

· Note that this D got the insanity defense in spite of the fact that he likely knew his conduct was illegal

Deific Decree Exception:

· Some courts allow the defense if the D is acting under the directive “of God” even if he knows that his conduct is legally wrong

· Does this make sense? Why should it matter if there directive comes from God or from an imaginary religion?

· Simons says this makes absolutely no sense... the distinction is pretty much indefensible

· Of course, if you are delusional enough that you aren’t rational then you may get the defense, irrespective of where you belief comes from
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Unintended Killings


Involuntary (reckless) Manslaughter (negligent homicide)
38
CL Approach


Contributory Negligence
39
MPC Approach
39
Justified Risks


Objective v. Subjective Standards of Liability under MPC and CL
40
Extreme Indifference (Depraved Heart) Murders
41
CL Approach


MPC Approach


Depraved Heart Murder and Intoxication
42
Intent to Inflict Great Bodily Harm
43
Felony Murder Rule
43
CL Approach


MPC Approach


Limititations on FM
44
Rationale of the Felony-Murder Rule


Criticism of the F-M Rule
45
Misdemeanor-Manslaughter Rule


RAPE

AR Chart:









          46
Force, Nonconsent and Resistance
47
Traditional Approach:


Modern CL Approach


Force Requirement:


Traditional Approach


CL Approach


State in the Interest of MTS


Analyzing MTS


MPC Approach
48
Fear Requirement:
48
CL Approach


MPC Approach


Coercion and Duress
49
CL Approach:


MPC Approach:


Other Approaches:


Resistance Requirement:
50
CL Approach


MPC Approach


Defining Consent
511
Deception
52
Mens Rea of Rape
53
CL Approach:


MPC Approach:


ATTEMPT
54
Punishment for attempt
54
CL Approach:


MPC Approach


Mens rea of attempt
55
CL Approach


MPC Approach


Justifiying HMR under MPC and CL
56
Attempted Felony-Murder


Attempted Manslaughter


Preparation v. Attempt
57
ARLast Act Test
58
Dangerous Proximity Test


Equivocality Test ( Res Ipsa Test


MPC Approach – “Substantial Steps”
59
Policy and Preparation Tests
60
Abandonment
60
CL Approach:
60
MPC Approach:
61
Impossibility ATTEMPTS
62
CL & MPC Approach 
True Legal Impossibility:


Factual Impossibility:

Quasi-legal impossibility


Inherent Factual Impossibility

ACCOMPLICE LIABILITY
64
Mens Rea for Accomplice Liability


Conduct Elements
64
CL Approach:


MPC Approach


Other Approaches:
65
Criminal Facilitation (allow K for MR)


Fountain Approach (allow K for MR)


Natural and Foreseeable Consequences
66
Circumstance Elements


CL Approach:


MPC Approach:


Result Elements
67
CL Approach


MPC Approach


Actus Reus for Accomplice Liability
68
CL Approach:


MPC Approach:

Accomplice to SD or Nec:




                                                                   69
Complicity by Omission


CL and MPC Approach

 Conspiracy 
EXCULPATION
70
Justification v. Excuse:


Self Defense-Policy Arguments
70
CL Approach
71
MPC approach:


Reasonableness and Belief
71
Policy and Subjective Standards 
CL Approach


MPC Approach


BWS and Reasonableness Standard
72

MPC and CL Approach


Other Approaches (edwards)
73
Other Syndromes:


Non-Confrontational Cases:
74
CL Approach:


MPC Approach:


BW and Hired Killers


Mistake and Self Defense:
75
Duty to Retreat
76
CL Approach:


MPC Approach:


Castle Exception:


Self Defense and Injuries to 3rd Parties
77
CL Approach


MPC Approach


Defense of Property


CL Approach


MPC Approach


Other Approaches
78
Necessity - Choice of Evils
79
CL Approach:


MPC Approach:


Who Balances:
80
Prison Escape
80
        Economic Nec

Legislative Preclusion
81

         Incompatible Justification
Political Necessity Defense


Jury Nullification
82
Necessity and Homicide:


    CL Approach


MPC Approach


DURESS
83
Justifications for Duress Defense:
84
CL Approach


MPC Approach


Type of Threat:
85
Imminence of the Threat


CL approach


MPC Approach


Subjective v. Objective Test of Duress:
86
CL Approach


MPC Approach


Duress and BWS:


CL Approach


MPC Approach


Duress v. Provocation:
87
Necessity and Duress Compared:


Source of Threat:


CL Approach


MPC Approach


Duress as a Defense to Murder:


CL Approach


MPC Approach


Contributory Fault and Duress:
88
Prison Escapes:


INSANITY
89
Insanity as Excuse:


Justification/ Abolishment for the Insanity Defense:


Formulations of Insanity:
90
CL Approach


Criticism of CL Approach


MPC approach:
91
Criticism of the MPC approach


Disposition after Acquittal:
92
Juries and Insanity


Burden of persuasion


Legal v. Moral Wrong:


Deific Decree Exception:
93


� Misprint on p. 262, second para.: §2.02(9) text should read: “Neither knowledge nor recklessness or negligence as to whether conduct constitutes an offense or as to the existence, meaning or application of the law determining the elements of an offense is an element of such offense, unless the definition of the offense or the Code so provides.”
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