Handout No. 12

Professor Simons, Fall 2007

Criminal Law, Section A1

Attempt: two issues

A.
The relevance of luck

Should the fortuitous occurrence or nonoccurrence of harm affect criminal liability?  These two sets of hypotheticals illustrate the problem.

(1)  
Bad luck Boris shoots V1 in the head with the intention of killing him, and V1 dies of the wound. 
    
Good luck Gus shoots V2 with exactly the same intention, and by exactly the same conduct.  But doctors are able to save V2 from death.
    
Should Boris be punished more harshly than Gus?  If so, why?
 
(2)  
Bad luck Bertha speeds in her car around a curve on a mountain road, immediately colliding with the car in which V3 is riding, and causing V3’s death.
    
Good luck Glinda speeds around the curve at exactly the same rate of speed, in exactly the same way. Her car immediately collides with the car in which V4 is riding.  V4 is injured but survives.
    
Should Bertha be punished more harshly than Glinda?  If so, why?
B.
Attempted felony murder

This Florida statute was enacted in response to Gray (551, note 3).

Fla. St., Ch. 782.051  Attempted felony murder.--

(1)  Any person who perpetrates or attempts to perpetrate any felony enumerated in s. 782.04(3) and who commits, aids, or abets an intentional act that is not an essential element of the felony and that could, but does not, cause the death of another commits a felony of the first degree, punishable by imprisonment for a term of years not exceeding life, or as provided in s. 775.082, s. 775.083, or s. 775.084, which is an offense ranked in level 9 of the Criminal Punishment Code. …

(2)  Any person who perpetrates or attempts to perpetrate any felony other than a felony enumerated in s. 782.04(3) and who commits, aids, or abets an intentional act that is not an essential element of the felony and that could, but does not, cause the death of another commits a felony of the first degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084, which is an offense ranked in level 8 of the Criminal Punishment Code. ...  

(Emphasis added)




