Handout No. 10

Professor Simons, Fall 2007

Criminal Law, Section A1

Homicide: comparison of MPC with traditional law

I have highlighted in bold italics a crude statement of the doctrinal requirement.  In each case, of course, the D must cause a person’s death.  The categories differ in what mens rea is required.

	
	
	MPC
	Traditional law



	Murder
	First degree
	[This category is not recognized by the MPC]
	[Often recognized: Includes premeditated murder, and often certain felony murders]



	
	Purposely or knowingly cause death


	 [Recognized]


	 [Recognized]



	
	Depraved heart or extreme indifference


	Reckless as to death, plus extreme indifference. [Definition is unclear]

	Depraved heart. 

[Definition is unclear]

	
	Intent to inflict great bodily harm


	[Not recognized as a separate category; but usually would qualify as R-plus-extreme-indifference murder]


	[Sometimes recognized as a separate category]

	
	Felony murder
	[Recognized only in a very limited way, only as a factor relevant to proving extreme indifference murder]


	[Often recognized, but with many variations with respect to covered felonies and limits]

	Manslaughter
	Voluntary


	Mens rea for murder, but killing is due to “extreme emotional disturbance.” 

[This phrase encompasses both provocation and mitigating mental defect]


	Mens rea for murder, but killing is due to provocation or heat of passion. 

[Some jurisdictions use rigid categorical rules, others a more flexible reasonableness standard]



	
	Involuntary
	Reckless as to death
	Reckless or (perhaps) merely grossly negligent as to death.

[But meaning of “reckless” is unclear; see Welansky (411)]



	
	Misdemeanor manslaughter
	[Not recognized]
	[Sometimes recognized, analogous to felony murder]



	“Negligent” homicide
	
	Grossly negligent as to death


	[Often, no such crime, or only recognized for vehicular homicide]



	Noncriminal killing


	
	Ordinary (tort) negligence
	Ordinary (tort) negligence


