Handout No. 10.1

Professor Simons

Criminal Law, Section A1

Provocation and the distinction between excuse and justification

 
    As you consider pp. 390-398 of the provocation materials, and in particular the question whether the provocation mitigation is better viewed as a partial excuse or a partial justification (see pp. 396-397), you might find it helpful to have some understanding of the “excuse v. justification” distinction.  (We will discuss the distinction more extensively later in the course.)


Basically, a full justification is a defense with the following rationale: although D committed what would otherwise be a crime, she did not commit a punishable wrong because she had an overriding good reason (“justification”) for acting as she did.  The infliction of harm in self-defense is the classic example.  By contrast, a full excuse is a defense with a different rationale: although D might have committed a crime that was an unjustifiable wrong, he is not criminally responsible and cannot justly be blamed for what he did.  Classic examples are insanity and duress (where D submits to coercive pressure from another and commits a crime).  In short, a justified D validly claims, “I didn’t do anything wrong,” while an excused D validly claims, “OK, maybe I did something wrong, but I can’t fairly be blamed for it.”




