Criminal Law
Outline
Theories of Punishment

Utilitarian (focus on future)


Incapacitation


Rehabilitation


Deterrence 

General (deters society which witnesses)

Specific (deters that person from acting again)
Retributionist (focuses on the past)


Just deserts
You need both for a coherent theory (deterrence and proportionality).

Preventative needs retribution, otherwise it’s cruel and illegitimate.

Retribution needs prevention element, otherwise it’s meaningless and not practical.


Certainty v. Severity
Fairness and Equality are also considerations in a theory of punishment.
Retribution is not only a limit on extremely harsh utilitarian punishments (death penalty for all), it is also an affirmative reason to punish when prevention arguments fail.

Actus Reus

In criminal law, the act must almost always be voluntary for the actor to be culpable.


Utilitarian:  Impossible to deter involuntary acts

Retributionist: Involuntary acts aren’t culpable

Burden is on the prosecution to prove voluntariness. (for insanity, burden shifts)

Martin v. State:  Voluntary act is necessary for culpability (drunk on highway case)

BUT

Decina Exception:  You are culpable if you engage in a voluntary act, in which you know that an involuntary act could likely occur that would be criminal.
Statutory Voluntary Act Requirement v. General Assumed Voluntary Act Requirement

MPC 2.01 states that conduct must be voluntary, but adds in Decina exception.

Sleepwalking is a defense because one is not at all conscious.


Delusion is not (but then you need to get insanity)

Habit not counted in exception
People v Newton: Unconsciousness is admissible defense [when not self induced]
Possession: level of knowledge required varies by jurisdiction

MPC 2.01(4) requires knowledge (for sufficient period of time to terminate)


Common Law: most require actual knowledge
Omissions:

(statutory ones are easy)

Moral v. legal obligation
Pope v. State:  There needs to be special relationship for duty to protect/rescue

Jones v. U.S (neglect of child) State must prove assumed duty of care to be culpable.
There are 4 instances in which an act of omission is criminally punishable:

1. where a statute imposes a duty to care for another;

2. where one is in a special relationship (status) with another;

3. where one has assumed a contractual duty to care for another; and

4. where one has voluntarily assumed care and has secluded that person so others are prevented for caring for her.

(5.  voluntarily creating the peril)


Culpable voluntary:  duty to prevent from causing harm


Faultless voluntary: duty to minimize risk of harm



Faultless involuntary: no duty
MPC agrees
Comm. v. Cardwell:  If duty of care is legally required then one must take steps reasonably calculated to achieve success.

Actus Reus consists of 

Result (things caused), 

Circumstance (facts about the world)

Conduct (action). 

Mens Rea
Mens Rea consists of 
Purpose


Intent


Desire

Knowledge


Substantial certainty that it will occur

Recklessness 

Aware of risk


Aware it is substantial


Unjustifiable (aware of the circumstances, but not necessarily that it so)
Negligence

Should have been aware of substantial risk

Gross deviation from standard of care of reasonable person

There can be a different mens rea requirement for each different element of the crime (or actus reus)

Regina v. Cunningham/Faulker: if unintentional harm comes form an unrelated crime, jury must consider whether there was purpose, knowledge, or recklessness as to the secondary harm.
General Intent:  intended the act, don’t need to prove intent as to result (conduct-based)
Specific Intent:  intended the act and the further result


Burglary = entering another’s dwelling w/intent to commit crime therein

MPC approach to interpreting Mens Rea
1. Does the statute require a particular mens rea? 

2. If the statute contains only one mens rea term, it applies to all elements of the crime – “travel” rule.  It still has to be grammatically logical.

3. If stature does not contain particular mens rea, the minimum requirement is recklessness (purpose and knowledge suffice, negligence does not)

4. If higher mens rea is present, but statute demands lower one, the higher one suffices (if you have purpose but not knowledge)

Mistakes
Strict Liability…no mistake exculpates

Knowledge required…any mistake (reasonable, negligent, or reckless) exculpates

Recklessness required (or statute is silent)…only negligent mistake exculpates

Negligence required…Any reasonable mistake exculpates

Willful Ignorance
MPC 2.02(7):  The only way ignorance is a defense is to prove that you specifically believed that the circumstance does NOT exist.

Simons isn’t a fan

CL
US v. Jewel:  Driver caught with pot in compartments

Knowledge is satisfied if ignorance is due to conscious avoidance of truth.
Courts actually say there needs be an awareness of a high probability of unlawfulness.


This is recklessness.  NOT negligence.
US v. Giovannetti:  Rented room to guys who used it for illegal gambling.
Not guilty because he never affirmatively acted to avoid learning.

Mistakes of Fact
Lesser moral wrong
Regina v. Prince:  Takes girl he thinks is over 18 away, in violation of a statute.
Does mistake of age negate MR?

The act that you know you are committing, taking a young(ish) child without parents’ permission, is immoral.  

You thus risk legal consequences. (See also White v. State…left pregnant wife)
Lesser legal crime rule:  

Common Law: If you knowingly commit a crime, thinking it was a lesser crime than the one actually committed, you are still culpable of the greater crime (traditional approach).

(once you’re in the box…)
MPC:
Mistake of fact is a defense if it negates MR

2.04(2) states that the grade of the offense is lowered to what one believed it would be

BUT

Exception for statutory rape:  If minor is under 10, no reasonable mistake gets you off.  If it is another age, reasonable mistake is a defense.


MPC rejects strict liability otherwise
Strict Liability
US v. Morissette:  Knowingly converted US army scrap thinking it was abandoned.

D needs to know he had no legal right to take the casings to be convicted.

Congress’s omission of MR element doesn’t preclude it from being required.

Traditionally serious crimes require intent

US v. Dotterweich: President of drug company convicted of producing mislabeled drugs.

No mens rea required.

Regulatory means in the age of mass production.  

Factors favoring Strict Liability

1. Not traditional common law criminal offense (malum prohibitum v. malum in se) (bad because it’s prohibited v. inherently bad)

2. Often, mere omission

3. Often, no direct or immediate injury. Simply creates risk (Dotterweich)

4. Usually minor penalty

5. Defendant was probably negligent (?), in a position to prevent it with care

6. You are on notice that your conduct is dangerous (some tension with #1)

7. Not otherwise apparently innocent conduct

Sometimes vicarious strict liability for employers whose employees break law (Guminga)
Mistake of Law

Ignorance to the fact that it must be registered is not a defense


(Freed…grenades)

Ignorance to the fact that it is the type of gun that must be registered IS a defense. 

(Staples...unknowingly modified rifle)

Mistake as to the law you broke is not a defense

Mistake as to another law that places your conduct into realm of law you broke IS


Treated like a mistake of fact

People v. Marrero: Federal prison guard had gunning thinking he fell under statute
Court finds guilty, despite reasonable misinterpretation (mistake of governing law)
Regina v. Smith:  Rips up his additions to his flat.  
Didn’t know that attaching physical property to landlord’s apartment makes that landlord’s, not his.

Mistake of law.  Didn’t know that it wasn’t legally his.

Not guilty.

Compare these two:  Mistake of law is a defense when the misinterpreted law is not an element of the statute.
MPC also allows for mistake of law as a defense if mistake was in reasonably relying on an official(‘s) statement of law, later deemed to be invalid, or if the law is not reasonably available, or if gov’t encourages the action.

Lambert Exception (didn’t know to register…totally passive violation):


Only thought to apply to apparently innocent conduct (malum prohibitum)


Poorly advertised law


When the action itself in not blameworthy

In those circumstances, even a mistake of governing law may be exculpatory.
Cultural defenses are usually treated as a mistake of governing law…no defense
Intoxication
Involuntary Intoxication
MPC 2.08(4) allows as a defense if it destroys your capacity to appreciate the wrongfulness of the act. (same as temporary insanity)

Or if it totally negates P or K
Common law is virtually the same 
Voluntary Intoxication

Acts as a partial defense only for specific intent crimes

Usually only bumps it down to its GI counterpart

Flemming: most juris give DPH charge to drunk driving if done recklessly
People v. Hood: Intoxicated assault fine, but not intoxicated assault w/intent to kill.

It isn’t that an intoxicated person isn’t able to form intent.  She is merely unable to judge beyond it.  SO the general intent is still there, and is thus not alleviated by intoxication.  THUS, crimes of general intent are not affected by defense of intoxication (because the act is conceived).
Common Law

Specific Intent: crime with intent to kill/rob, knowledge of circumstances, P/K homicide

General Intent: reckless assault, reckless or negligent circumstance element, extreme reckless murder (anything for which N or R suffices)
Intoxication is so often a factor in assault (other GI crimes too) that it would be insane to allow it as a defense.

Turrentine:  intox. only a defense if it shows D incapable of forming intent (minority)…

State v. Stasio:  Intoxication is almost always irrelevant/inadmissible, except:


It may show no premeditation in murder


It may show one was unconscious of their actions


Court may consider it when sentencing

Evidence of voluntary intoxication not admissible for GI crimes
MPC is similar


Allows voluntary intoxication defense for crimes requiring P or K, but not R or N

BUT


MPC also allows constructive recklessness


Treat defendant as reckless, even though they are not.



A negligent drunk person is like a reckless sober person (if sober aware)


Simons is not a fan.

HOMICIDE
Common Law generally:

Purposely or knowingly causing death

Purposely or knowingly causing major injury, which then causes death

Depraved heart or extreme indifference that causes death

Death occurs during a commission of a felony

State v. Guthrie (1995): Crazy nose guy.

To be called premeditated, there must exist some period between the formation of intent to kill and the act of killing, which indicates the killing is by prior calculation or design.
Compare with Carroll: 1st degree murder for shooting psycho wife during argument

Retributive:  Premeditation demonstrates more culpability

Utilitarian: Those who plan more likely to succeed, so we need higher deterrence

BUT
Forrest:  Mercy killings are premeditated, so they deserve 1st degree sentence(?)
Anderson, man brutally kills 10-year old, but there’s no proof of premeditation.


Some states distinguish mercy killings and depraved/horrific murders

MPC allows murder charge when killing is P of K or Depraved Heart (extreme R)

MPC doesn’t recognize 2nd degree murder
Voluntary Manslaughter
Provocation (common law)
Extreme Emotional Disturbance (MPC)

Common Law

Categorical Provocation approach (Girouard)


Extreme assault or battery


Mutual Combat


Illegal arrest


Injury or serious abuse of defendant’s close relative


Sudden discovery of adultery (in most states)


(Rekindling of rage not allowed)
Flexible, Reasonable Man Approach (Maher)


Ask “Would the situation make a reasonable person lose control?”


“Heat of Passion”

Most subjective approach (Elliot: weird fear of brother)


Adopts EED, but no longer even has to objectively reasonable

MPC recognizes this as Extreme Emotional Disturbance
1. Flexible standard (like Maher) BUT does not require provoking event
2. Mitigation for mental disorders (but not enough for insanity)
Standard is not entirely subjective (Casassa:  kills girl with whom he was obsessed)

MPC, NY require a somewhat reasonable explanation for the EED.



But, that’s for the jury to decide (once belief is proved genuine)
Reasonable Person Approach
CL:  Courts tend to reject individualization for mental characteristics

Tend to accept individualization for physical characteristics (blindness, heart attack)


MPC does the same 

Considered

CL: Age, Physical disabilities, almost never allow mental disorders
MPC: adds taunts and insults (which are never enough under CL), grief, some mental disorder
Not considered

Gender, temperament, habit, moral values, (insults under CL)

Courts are less willing to subjectivize degree of self control, but more willing for gravity of provocation.
Involuntary Manslaughter (CL)
Reckless Manslaughter (MPC):  awareness of extreme risk and acting anyway, resulting in death 
Contributory negligence is only a defense if victim’s conduct was really outrageous.
Welansky:  club owner had very flammable environs, inconvenient exits

Wanton or reckless = Reasonable person would be aware of a high risk of harm



Gross negligence suffices


MPC would require actual awareness of risk…otherwise, it’s negligent hom.
Negligent homicide: usually requires gross deviation from reasonable standard

(Williams: didn’t treats child’s infection b/c scared to lose, accepts ordinary negligence)

Only a category under MPC

CL treats gross deviation as Involuntary Manslaughter

Walker v. Superior Court

Crazy Christians kill daughter by treating meningitis with prayer.

Still involuntary manslaughter under Common Law
Under MPC, if they didn’t believe there was risk, no manslaughter charge

Only negligent homicide possible under MPC

Like unreasonable self-confidence…
Minority
Edgmon: ignores physical and mental capabilities to find criminal negligence
Everhart: Parents’ low IQ was admissible in negligent death of baby (MPC agrees?)
Depraved Heart Murder
Like extremely reckless manslaughter that can be bumped up murder

Somewhere between R and K

Basically, it’s when the act is inherently extremely dangerous and unjustifiable.
Common Law Categories of Depraved Heart Murder

1. Clearly unjustified conduct, no legitimate purpose
2. Desire to expose others to high risk of harm

3. Premeditated conduct that creates serious risk

4. (Sometimes, otherwise illegal act)

MPC:  Recklessness and extreme indifference to human life (sometime Felony Murder)
US v. Malone: Kids playing Russian roulette
Act was so dangerous that it didn’t matter that he was sure gun wouldn’t go off.
High probability of harm (not all courts require)


Roe: immediate remorse doesn’t matter, only mindset when acting
Evidence of Intoxication

CL: not admissible period, because DPH is general intent crime (messed up), 

MPC: Maybe help State prove callous disregard, of could help defense negate extreme indifference BUT cannot disprove recklessness, unless sober person shouldn’t have been aware of risk.

(Flemming: drunk drivers get DPH under common law…drunk + reckless= DPH
Felony Murder

Some legislatures have specified what felonies allow felony-murder convictions

In many jurisdictions, felony-murder is automatically 1st degree murder (though no P)
If crime is a misdemeanor, a death is treated as involuntary manslaughter
Stamp (Ca. 1969):  Defendant burglarized a business at gunpoint.  Owner has heart attack

Felony-murder is not limited to foreseeable deaths.  

Defendant is held strictly liable for all killings that can be causally connected.

Elements of Causation: But-for cause, Foreseeability, physical/temporal proximity


King: drug plane crashed…no FM, as smuggling acts didn’t increase risk 
Felony-murder is usually restricted to serious/violent felonies

May be limited by some causation requirement

MPC has no explicit section, but allows it to be included in Depraved Heart Murder


Commission of felony includes (rebuttable) presumption of recklessness

Shows extreme indifference

RAPE
Issues to look for:

Force or threat of force

Amount of resistance (resistance v. passivity v. involvement)
Mens Rea (was D aware of lack of consent)

CL Rape: sex, no consent, force or threat, resistance, not married, mens rea

State v. Rusk: Drives home, steals car keys, light choking…
Under MD statute, charge of rape requires show of resistance

Lack of resistance can ONLY be from fear of threat of death or great bodily injury.

Holding:  Jury must decide whether fear was reasonable

Why require resistance?


Prove non-consent


Prove that D was aware of non-consent

Almost all states have now rejected the resistance requirement


Acknowledge that women may react different

Not as worried about false convictions


Most require some indication of non-consent

People v. Warren:  Big guy takes girl into woods and they have sex.

Victim never resists and doesn’t even say no.
Court overturns the conviction: woman must express her lack of consent.

Alston: threat of force must be immediate and explicit

Most extreme standard of consent MTS
Consent is only achieved with positive affirmation

No requirement of resistance or even verbal unwillingness 

Almost all other states require at least express unwillingness
Most strict to least strict (Actus Reus to be proven)

Nonconsent, Force or threat, resistance (old way)

Nonconsent, Force or threat (usual modern approach, Rusk)

Affirmative expression of unwillingness (also common, Warren)

Lack of affirmative expression of consent (MTS)

Some coercive pressures and non-physical threats can invalidate consent…
Mlinarich:  threat or force has to be violent
State v. Thompson:  Principal threatened to not let girl graduate if she didn’t have sex.

Court affirms dismissal, because statute requires force or threat.

AS A RESULT
Some states broadened their statutes to include psychological compulsion.
MPC this recognizes lesser crime for “gross sexual imposition”.
Rhodes:  any compulsion

Lovely: convicted for not paying man’s rent if no sex

Destitute Widow scenario

Mistakes of Consent
General intent crime (seriously)

Comm. v. Sherry:  Docs take nurse to cabin, and all have sex with her

Holding:  State not required to prove knowledge of nonconsent

MA court later decides that no mistake of fact is a defense
Fischer: had rough sex before, still apply strict liability
Most states hold that only a reasonable mistake is a defense

Rape is serious crime, not like (say) larceny
Reynolds v. State: Because victim doesn’t have to resist anymore, court adopted a recklessness mens rea requirement (negligent mistake gets you off)

Not so in England…Morgan: D must intend nonconsensual sex

Loose AR standard makes easier to convict, despite higher MR

AR is more determinative within the case, easier to prove

ATTEMPTS
Argument for equivalence is stronger for “completed” attempts


Set the bomb or pulled the trigger, and the rest is out of their hands

Compare to one who is caught before the “last act”


Could still chose not to

More incentive to desist with lower grade for attempts

Retributive: AR indicative of social harm, less culpable if no completion

Deterrent:  Incentive to desist

MPC punishes attempts and completed crimes the same (except murder)

You need to have right Mens Rea as to the circumstances only (P to result, if any)

Complete attempts (“last act” has been done)
1a:  It’s an attempt if one would be guilty had the circumstances been as they believed

1b:  Also if one acts trying to satisfy the result requirement, but is unsuccessful.


Incomplete attempt

1c:  Substantial step toward commission of the act

Common Law

Thacker:  fired gun at a distant light

Hightened mens rea…must actually intend to kill to be guilty of attempted murder. 

Need specific intent to achieve the completed crime 

Though P or K enough for murder, only P enough for attempted murder
(Traditional approach)

Thomas:  D fired three shots at a man he believed to be a fleeing rapist

One should be guilty of attempted-whatever a successful kill would have been. 
(Minority approach, most strict)
MPC and Thacker require heightened MR P (MPC also allows belief) as to result.
MPC and Thacker require the same MR as the completed crime as to circumstance.

Thomas holds that any MR as to result suffices, if it matches completed crime
*e.g. Attempted reckless (involuntary) manslaughter ok under Thomas, not under Thacker/MPC
*Smallwood: HIV+ raped women, not enough for attempted murder, no P to kill
*No attempted felony-murder
Kahn: Rape requires K or R as to consent, same with attempted rape

Dune: Attempted statutory rape is SL

Incomplete Attempt v. Preparation
How to determine?


Proximity (all elements have to be in place)



Rizzo: no attempt because guy to be robbed wasn’t even there


Res Ipsa Loquitur (The acts must indicate criminal intent on their face)

MPC (requires only substantial step that points to crime, earliest of all tests)


Lying in wait, searching for contemplated victim count as attempt


Intent must be clear for actions (res ipsa/unequivocal act, strong corrob.)
Harper: ATM bill trap, guys hadn’t yet showed…enough under MPC, not under CL

Abandonment

MPC 5.01(4): Renunciation of the crime must be complete and voluntary (affirmative defense against attempt, if attempt is already established)


Can’t have been abandoned because the circumstances weren’t favorable


Can’t just postpone

Impossibility
People v. Dlugash (NY 1977): No proof whether V was dead or alive when D shot him.

For murder, state needs to prove beyond a reasonable doubt that victim was alive.

For attempted murder, a jury just needs to find intent, which it could (and did)

Factual impossibility:

If the facts were as they were believed to be, a crime would have been committed.
NO defense for attempt of that crime


Simons thinks strong corroboration requirement should extend to completed but impossible attempts where MR is weak (MPC already requires for impossible attempts)
So-called Legal Impossibility
Factual impossibility about a legally necessary element (conduct is totally legal)
Defense in Common Law


Picking empty pocket, shooting stuffed deer, Lady Eldon’s Lace
MPC doesn’t even have So-called Legal Impossibility, treats it like Factual
True legal impossibility… “There is no such crime.”

Thought that conduct was criminal, but there is not such law against what they intended

ALWAYS a defense

Otherwise would be punishing for intent to be a criminal alone
Inherently impossible attempts (trying to kill with voodoo)
MPC allows judge the power to dismiss if ordinary person would know impossibility
Evidence of Mens Rea is also much weaker if the means aren’t likely to get outcome.


Requires strong corroboration of steps, so there’s enough objective proof of his MR.
ACCOMPLICE LIABILITY
Common Law

Preconcert (planning)

Known efforts to aid

Actual aid, some chance of affecting principle

Omissions (Having legal duty to prevent, does not do so)

MPC
All the case law ones and adds:

Attempt to aid (one step further than Tally)

Attempted liability for “accomplice” even if principle completes no crime


As long as satisfies actus reus of accomplice

Hicks v. US (1893):  rode out with principle, said some stuff
It is not enough that words had effect of encouraging principle to act

It must be shown that D intended to encourage the act.

Wilson v. People: wanted to frame his friend, so encouraged a burglary and called cops

Not guilty as accomplice because he did not intend permanent deprivation.


Must share principle’s MR

Purpose required in Actus Reus of encouragement, assistance, being present and willing

Even knowledge is not enough

MPC: Must have purpose, except when result is an element of the crime, only requires that accomplice share MR with the principle (McVay)
State v. Gladstone:  convicted of attempt to sell pot for referring guy to drug dealer


Purpose is not satisfied because D had no stake in the venture (no nexus)


Knowing is not enough (rarely distinguish P from K…attempts, treason)

Fountain: Gives other prisoner knife in attack on guard, convicted as accomplice

Implies only a knowledge MR requirement for most serious crimes, serious AR

Don’t want to criminalize broad range of activity (store selling spray paint)

People v. Luparello (1987): gun and sword
Affirms conviction as accomplice to murder even though there was no purpose to kill

He can be culpable of the greater crime if he has purpose for a lesser crime


Whose natural and probable consequences are a more serious crime

BUT
Roy v. US (1995): Roy sets up illegal gun sale, at which the buyer is robbed at gunpoint.

No conviction as accomplice to armed robbery.

Second crime must be reasonably foreseeable
MPC goes even further…requires P for every crime that results
State v. McVay (RI 1926): helped negligently operate ship…it exploded
Manslaughter requires gross negligence.

Accomplice in was guilty for purposely assisting in the negligence that led to the death.

He had P to the conduct, and the gross neg. MR necessary as to the result
People v. Russell (NY Ct. App. 1998)

Defendant engaged in mutual dangerous conduct…gun battle

Both liable when one causes death
MPC: If D purposely assists in the conduct and MR for the result, doesn’t matter which killed, each is liable as an accomplice. (drag racing)
State v. Judge Tally (Ala. 1894):  asks telegrapher no to rely warning message to victim
Aid need not be but-for cause of crime


Anything that deprives victim of chance of escape counts.


Purposely increased likelihood of principle’s success

Conspiracy (Agreement of group to commit crime)

Is itself a crime, doesn’t require that plan be carried out

Easier than accomplice liability, because it’s so broad

SELF DEFENSE
Common Law Requirements


Proportionality



Deadly force can only be used against deadly attack, rape, kidnapping



(NY adds robbery: use or threat of physical force in course of larceny)



Excessive force:  probably get provocation mitigation


Necessity



Threat must be believed to be actual 
Perception of threat must be reasonable



Attack must be imminent

MPC same but with broader imminence requirement…must be immediately necessary
Justification: deter criminals, choice of lesser evil, attacker is worth less

Excuse:  emergency situation, instinct of self-preservation

People v. Goetz

Court says reasonableness must be an objective standard, otherwise it’s too broad.


Or rather, the subjective belief has to be objectively justifiable/rational

Jury is allowed to consider the suddenness of action, the physical attributes of those involved, their proximity, their demeanor, etc. (4 black kids v. skinny white guy)


Is it admissible that he was mugged before?  Court says yes.



Goes to his rational basis for determining that the situation was dangerous



Reject idea of special insight as to paranoia
MPC: allows these factors to determine “actor’s situation”
State v. Clay (1979):  Can’t use deadly force against threat of harmful or offensive bodily contact, only against threat of serious or deadly harm.  Threat must be sufficient to give rise to apprehension of serious or deadly harm.  You can still use force, just not deadly force.
Mistake of self defense


Unreasonable mistake 
Reasonable mistake
NY
Guilty of murder

Full defense


(if no death, attempted murder)

MPC
N=neg. hom


Full defense


R=reck. mans.


(if no death, not guilty)

Duty to Retreat

Argument for retreat requirement:  should avoid murdering people

Argument against retreat requirement:  It’s not cool or manly.

Must retreat if you are preparing to use deadly force, and can retreat at no risk


Abbott (fight on his driveway)

Never have to retreat from your own home (MPC: or your office)

Dressler: necessity always trumps proportionality

Battered-Women Syndrome

State v. Kelly (1984)

Expert evidence necessary to show that the situation is common


Some might otherwise say “If it was so bad, she would have left.”


Would lend credibility to women’s situation

Jury could conclude that special insight argument applies (even better than in Goetz).

Court rejects “reasonable battered-woman” test. 

State v. Norman (1989)

Jury did not need to be instructed on perfect self-defense

No imminent threat (Husband was sleeping)

Lack of necessity (Injuries inflicted upon her had never been life threatening)

Verbal threats not enough

Common Law:  most likely reject BWS evidence in non-confrontational cases

Unless it’s really, ridiculous (she tried to run, police were no help, in that case, maybe it would get admitted)

Defense of Another 

MPC: third person who comes to aid of another can use deadly force under same circumstances that would justify D to use deadly force.

Many jurisdictions now allow mistaken third party a defense if he held reasonable belief that deadly force was necessary
PR justified, then ACC justified (NG), and 3rd party defender justified (NG) 

PR excused, then ACC not justified (G), and 3rd party defender not justified (G) 

People v. Adams: D may be excused from unintentional injury to third party where he was justified in using force against his attacker 

MPC: if D R or N creates risk of injury or injures 3rd person, D may be prosecuted for R or N.
NECESSITY
Common Law:

Clear and imminent danger


Direct relationship between act and harm avoided


No legal alternative


Choose lesser evil (no legislative preclusion)


D not at fault

Must be from natural forces


NO defense for murder (perhaps for lesser homicide…not clear)
NY: emergency must be imminent, actor is not at fault, necessity clearly outweighs harm
MPC:


Choosing lesser evil (objectively)


No other law provides exceptions or defenses


Legislative purpose to exclude justification not evident


OK defense for homicide



If N in making situation, can be guilty of N homicide

If D creates the necessity, can only get defense for crime of greater MR 
If D is R or N in choosing lesser evil, not justified in defense for a R or N crime.
N and R crimes imply necessity defense: require substantial and unjustifiable risk.
Legislative Preclusion

Comm. v. Leno: needle exchange program is illegal.  No necessity defense to fight AIDS.

Spread of HIV is not clear or imminent, legislative preclusion
Hutchins:  only pot cures his symptoms, NO defense, pot is way more evil than suffering

Murphy: Law already states in which cases it allows pot, doesn’t include migraines

Justification v. Excuse

People v. Unger:  escaped from prison due to threats of rape and death
Court allows necessity defense, even though he doesn’t fit into Lovercamp categories

Included criterion that D turn self in after threat has passed
Escape: If PR justified, accomplice justified…if PR excused, accomplice not excused 

Southwark v. Willimas: no necessity defense for crime of trespass for squatters


No one’s home would be safe otherwise


There are legal alternatives


Economic necessity is rarely a defense


MPC:  Courts can consider enforcement repercussions in allowing necessity

US v. Schoon (9th Cir. 1992): No necessity defense in indirect civil disobedience cases.

No imminent harm, legal ways to protest, legal ways to change the law, no direct link
Known Killing of Innocents

Dudley v. Roped Mountaineer

Purposely causing death v. knowingly causing death


Is death of another merely incidental to saving your life.

OR

The force of the harm is going to happen to someone, so it doesn’t matter whom you choose.

DURESS
Different from necessity 

No lesser evil requirement in MPC (a few CL courts require)
Cannot be from a natural or circumstantial pressure, must be human (both)

Neither MPC nor CL allows threat to property to warrant duress defense.

Retributive: person not blameworthy when only acted upon threat, no MR

Utilitarian: Can’t deter one from acting out of fear of safety
Common Law (rather objective, like category provocation)
1. Subcategory of necessity, where human is the cause

2. Imminent threat of death or GBI (seems less direct coercion than MPC)
3. Needn’t choose lesser evil, (except in lesser homicide)

4. NO defense if own fault (gang), murder
MPC it’s an excuse…it doesn’t require that crime be a lesser evil.

1. D is coerced (seems more direct)
2. Threat of unlawful force

3. Person of reasonable firmness in his situation would be unable to resist

4. NO defense if recklessly put self in position where duress probably (gangs)

Policy

Retributive: Reasonable person wouldn’t choose otherwise

Utilitarian:  Spec. Det.: acting out of fear and instinct

       Gen. Det:  can be abused, but can’t deter people from succumbing to threat

Imminence
State v. Toscano (NJ 1977): threatened into aiding insurance fraud

It doesn’t matter that the threat wasn’t imminent…adopts MPC reasonable person test

BUT

US v. Flemming
Court said that threat of death had to be immediate, and since it was remote, no duress..

Objective v. Subjective

US v. Contento-Pachon (1984): D was threatened to smuggle cocaine.  

Jury must decide whether perception of lack of escape and police option were reasonable.

Regina v. Cairns: Small…yes.  Timid…no.
MPC allows considerations of physical factors but not mental (like self defense)


CL seems like it would do same (most hold BWS as admissible)

INSANITY
Deterrence: Can’t deter the insane (specific, but no real general)

        Need to protect people – civil confinement works

        Might better allow rehabilitation…eh

Retribution:  are they blameworthy

Use of Mental Disorder (not full insanity)

CL: half say it can negate general MR, other half only for specific intent

MPC:  Use to negate any MR

Not considered under reasonable person standard



Except for EED mitigation (Guthrie)
M’Naghten (only cognitive)
Must have mental disease or defect

Complete Incapacity to know the conduct or the wrongfulness of conduct

MPC Insanity (4.01)

Must have mental disease or defect
Volitional: Substantial Incapacity to conform to law (irresistible impulse)

Cognitive:  Substantial Incapacity to understand criminality (wrongfulness) of conduct

Allows lack of intellectual OR affective knowledge of wrongfulness


Either he didn’t know it was wrong, or he didn’t appreciate it was wrong


Also: wrong could mean either legal or moral…not sure

Federal law (post-Hinkley):


Must have severe mental defect


Complete lack of capacity to appreciate wrongfulness of act


No volitional component


Burden is on the defendant to prove by clear and convincing evidence

Cognitive Considerations (Still requires mental defect)
No defense if (narrow to broad): Knows act contrary to law, obj. morality, both
Crenshaw: Muscovite killed cheating wife, concealed actions…knew it was a crime

Many jurisdictions say NO insanity defense if you know act is illegal

BUT

Serravo: killed wife to build a God-commanded stadium.

Court says:  He needs to know that the act is wrong in general, not just illegal (deific d.)
Volitional Considerations
US v. Lyons:  addict buys drugs, argues that addiction is insanity

Court rejects volitional test altogether (as have some other jurisdictions)

Can’t distinguish irresistible impulse (defense) from not resisted impulse (no defense)

Would you do it if fuzz standing over your shoulder
Abolition of Insanity defense: MR should take care of it, guilty but mentally ill verdict
PAGE  
18

