Outline – Criminal Law w/ K. Simons – Fall 2007 – Matthew C. Berntsen


Punishment and Crimes

Retributive (Just Deserts) – Ex Post – Punishment based on offender’s behavior

· Harm Based

· Culpability Based


Utilitarian – Ex Ante – Punishment based on future consequence

· Rehabilitation

· Incapacitation

· Deterrence

· Specific

· General


Retributivism – Punish because offender is morally deserving


Theories

· Vengeance (Kant) – To appease the anger of the victims.

· Affirmative Retribution – Society is obligated to punish irrespective of any utilitarian benefit (even if world is about to be dissolved)

· Limited Retribution – The license to punish but not the obligation. Punishment would be imposed only if there is some utilitarian benefit. 

· Just Desserts – Punishment based on the culpability of actor’s total situation 

· Acts and mental state alone (including mere attempts)

· Act, mental state, and harm caused

· Act, mental state, harm caused, and other factors about actor



For:
· Punishment is appropriate to the wrongdoing, and never exceeds that deserved.

· Societies way of:
· Resentment - Showing disapproval of behavior

· Vindictiveness - Rebalancing the scale of morality by getting back at the actor.



Concerns:
· Irrational to punish someone when it serves no purpose

· Morally presumptuous to punish because we think someone committed a moral wrong

· Difficult to define a unified theory of morality

· How should ‘victimless’ crimes such as prostitution be punished?


Utilitarianism – Punish because the consequences are desirable
For:

· Maximizes social benefit by preventing future crime

Concerns:

· Assumes rational actors, which is highly disputed

· Changing severity/certainty as a preventative measure requires that people know about it

· Transfer of Punishment – Is it fair to kill someone’s child as punishment if we were sure that it would prevent bad actions?

· Marginal Deterrence – How does the scaling of punishment across crimes prevent actors from escalating crimes being committed? (E.g. stopping a rapist from murdering.)

· Certainty v. Severity. To reduce crime should we increase the certainty of getting caught or increase the severity of the sentence. What’s best use of society’s limited resources?

· Death Penalty v. Life in Prison. Is the additional marginal benefit of life in prison worth the huge expense? 

· Selective incapacitation – Does specific deterrence call for society to only incapacitate, or incapacitate longer, those more likely to commit crimes (the unemployed, singles)?

· Criminal Law v. Other Methods – E.g. if a public awareness campaign more successfully reduces DUI should we abandon criminal sanctions in favor of an awareness campaign?

· Criminogenic effects – when a longer sentence increases crime

· Studies indicate children of prisoners are more likely to commit crime

· School of Crime – often prisoners learn crime techniques from others in prison

· Untraditional Methods – e.g. if insulting one’s mother reduces crime, should we do it

· Lottery – If giving 10 out of 100 burglars extra harsh sentences and letting others go free would make more sense under the cost benefit analysis, should we do it?

· High-Profile Theory – Should we punish a celebrity more harshly because of the increased deterrent effect punishing celebrities brings about?

· Diminishing Returns - a 60-year sentence is very different for a 20y/o and a 60y/o


Mixed Approach

Despite their stated purposes of punishment, MPC and most common law jurisdictions use a combination of both approaches.
MPC and NY claim to be Utilitarian, while CA claims to be Retributivist. (79)
Defining Criminal Conduct

In order for a D to be convicted the prosecution must establish:

i. D has committed the actus reus

ii. and possessed the requisite mens rea

a. Actus Reus - the commission of a voluntary act prohibited by law
· Only acts committed voluntarily are punishable (Martin, 182)

· An actor need not be unaware of his actions for them to be involuntary (Newton)

· Decina Exception – Voluntary actions that allow a reasonably foreseeable involuntary act resulting in harm are culpable. (189)
· Words can be a voluntary act (e.g. treason, conspiracy)

· Some jurisdictions allow constructive possession, whereby A is deemed to have possessed something that B possessed.
Habit

· Under the CL, acts committed out of habit are voluntary
· M.P.C.§2.01(2)(d) ( act of habit is voluntary 
Example: You climb into your car and while daydreaming and out of habit drive into a newly designated one-way street
Possession

· M.P.C. §2.01(4) states that knowledge of possession is a requirement for criminal conviction
· Thus, if a smuggler places heroin in your bag unbeknownst to you cannot be criminally convicted for possession
· Most states also treat knowledge (scienter) as a condition
· Some states argue that in particular cases, where the penalty is not to severe, a “should have known” standard is sufficient
Example: A is about to board plane and her friend hands her a handbag and they both comment on how awfully heavy it. A then gets checked at the security checkpoint and the guard finds a semi-automatic in the handbag. 

· Under MPC standard no voluntary act of possession

· However, under the “should have known” standard may get a conviction

Hypnosis

· M.P.C. takes position that hypnosis is a viable defense to criminal conviction arguing that “dependency and helplessness are too pronounced” 
· CL takes the same approach
Somnambulism

· Both MPC and CL say a somnambulist is not committing a voluntary act

· Seems to be an empirical question – perhaps research could show otherwise

Example: case of Mrs. Cogdon and her daughter Pattie ( Cogdon entered into her room and with two axe blows killed her daughter ( medical and psychiatric testimony established that while Cogdon was not legally insane she still suffered from amnesia, depression and hysteria ( jury bought argument that “acts were not her own”
Legal Insanity

Two main differences between the defense of involuntary act and legal insanity:
1. burden of proof ( typically falls on D’s side with insanity while proving a voluntary act is an element of a crime that the prosecutor will bear the burden of proving

2. matter of disposition – when acquitted on an involuntary act defense then result is release ( however, with legal insanity there may be a commitment to custodial care or required treatment

MPC §2.01 (1 & 2) – Requirement of Voluntary Act XE "Voluntary Act" ; Omission as Basis of Liability; Possession XE "Possession"  as an Act.

1. A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or omission to perform an act of which he is physically capable. 

2. The following are not voluntary acts within the meaning of this section:

a. a reflex or convulsion;

b. a bodily movement during unconsciousness or sleep;

c. conduct during hypnosis or resulting from hypnotic suggestion;

d. a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.

 MPC § 2.01(4): Possession is an act only if the person is aware he/she has the thing he/she is charged of possessing, or was aware of his/her control for a sufficient period to have been able to terminate his/her possession.

In Martin, conviction for public drunkenness was overturned on the basis that he was forcibly brought to the road by police officers. The statue reads “any person who while intoxicated or drunk appears…” the court ruled that “under the plain terms of the statute a voluntary appearance is presupposed.”

Note: If Police said “come with me” it would be voluntary despite police intimidation (as a prisoner walking to his execution voluntarily chooses to do so instead of being carried). 

In Newton the appellate court ruled that a trial court erred when it failed to “instruct the jury in the subject of unconsciousness as a defense to a charge of criminal homicide” involving a D who claimed he was shot in the abdomen and was rendered unconscious, before he shot others.

In Decina, D was held criminally liable for a car accident resulting from an epileptic seizure because he knew he was susceptible to them. (Same result under MPC)

In Jones, the court ruled that because there were an insufficient number of homeless beds available in Los Angeles the ordinance prohibiting any person “sit, lie, or sleep in or upon any street, sidewalk or other public way” in the City of Los Angeles could not be enforced because the state may not criminalize “being.”
Note: If the statute was limited to parks if would not ‘criminalize being’ since the homeless can sleep outside the parks.


Omissions

MPC §2.01(3):

Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:

a. the omission is expressly made sufficient by the law defining the offense; or

b. a duty to perform the omitted act is otherwise imposed by law



The law is reluctant to impose a duty to act – Moral duty does not create legal duty.

Duty to act imposed by:

· Statute (MN, RI & VT) – Duty of easy rescue, minimal punishment for failing to act

· Status Relationship – Parent/Child, Spouse/Spouse, etc.

· Contract – Contract to care for someone carries a duty to rescue.

· Voluntary Assumption – where (1) one has voluntarily assumed the care for another and (2) so secluded the helpless person as to prevent others from rendering aid. Note that (2) can be satisfied without actual seclusion – If A aids B, A cannot stop, as the crowd is less likely to continue aid.

· Creation of Risk
· Duty to act is not relieved by (small) risk to the actor. Battered parents have a duty to protect children from the batterer.
· The presence of another person with a duty to rescue does not absolve anyone else’ duty.
People with NO Duty to Act:

· Bystanders (except where duty applied by statute)

· Siblings

· Parents to adult children

· Adult children to parents.

Misprison – Failure to report that a crime has been committed.

While it is illegal to actively conceal a crime, failure to report is not usually penalized due to, among other things, concerns about victims’ rights.

Statutory Duty to Rescue

· Arguably, it creates a net benefit for society, and it is morally culpable not to aid.
· Counter to that are concerns of line-drawing, freedom, etc.

Creation of Risk

· Culpable Voluntary Act – If one was negligent in bumping into the girl and then fails to attempt to save her, failure to act can raise charges from involuntary manslaughter to murder.

· Faultless Voluntary Act – If one non-negligently walks along a dock and bumps into a girl causing her to fall into the water one is obligated to try to save her.

· No Voluntary Act – if someone bumps you causing you to bump the girl, which in turn causes the girl to fall into the water, the duty to act would only be on the one who bumped into you

Case law imposing duty

In Carroll the NY Court of Appeals upheld an indictment against “a stepmother who was charged with child endangerment for failing to prevent her husband from killing his daughter during a week when the daughter was temporarily visiting them.”

In Pestinikas, D permitted a 92 year old man to die of starvation after agreeing to feed him and knowing that there was no other way for him to obtain food. The defendant was convicted of murder in the third degree.

In Cardwell D was convicted for not taking steps to prevent her husband from abusing their child despite the defendant’s fear of her husband who often beat and threatened her.  
“Julia’s real choices in view of her not unreasonable fear of her husband were limited and difficult – she could report her husband to the authorities [and suffer the consequences of her husband’s wrath], she could take her daughter and leave the marital home, or she could send her daughter away.” However, by doing noting, she “unquestionably endangered her daughter’s welfare” and thus breached the duty of care a parent has to a child.

Case law imposing no duty:

In Pope, the MD Court of Appeals overturned a conviction of D on child abuse charges after taking in a mother and child for the night. The defendant watched the mother beat the child to death and did not attempt to intervene or call the authorities. 

“We hold that the evidence was not sufficient in law to prove that Pope fell within that class of person to whom the child abuse statute applies” (any person who has the ‘care or custody or responsibility for a minor…’) and that while Pope’s failure to intervene was cruel and inhumane “she may not be punished as a felon under our system of justice for failing to fulfill a moral obligation.”

In Beardsley the appellate court reversed a guilty verdict against a defendant who had a woman over with whom he was having an a romantic affair while his wife was gone for the week, and who failed to call an ambulance for her when she took a fatal dose of morphine tablets. 

In Miranda the CT Supreme Court reversed a first degree assault conviction against a live-in boyfriend who failed to protect a four month old child from a fatal beating inflicted by his girlfriend, the child’s mother.  

The court reasoned, in part, that “the children who are most at risk for abuse are likely to suffer the greatest harm from this amorphous criminal liability, because it will discourage well meaning relatives, friends of the family, from taking an active and intense interest in them, for fear of being caught in a web of criminal liability for the egregious conduct of another.” The court also thought it would put “too much power in the hands of the state to use as a bargaining chip in plea negotiations…in order to extract a plea that the state might not otherwise be able to secure.”

b. Mens Rea

Mens rea = the mental mindset required for a D to be guilty of a particular crime

Two conceptions of mens rea:

1. general sense: broad sense ( the culpable mind - blameworthiness

2. special case: narrow sense ( the mental state required in the definition of an offense

Three kinds of material elements:

a. conduct ( defined in terms of harmful conduct

· e.g. driving under the influence of alcohol

· no harm is required for “conduct crimes”

b. circumstance ( defined by certain circumstances that must be present

· e.g. burglary requires breaking into a dwelling 

c. result ( defined in terms of a prohibited result

· e.g. death of another = murder

· NOTE, some crimes are both “result” and “conduct” crimes ( for example, murder by poison ( both have to voluntary poison someone and cause their death

· Must prove one of the four levels of culpability in respect to each material element of the offense

Common Law Approach
The CL approach was to identify crimes as specific or general intent crimes

· Then the crime would be defined in relation to a specific mental state

· E.g. things like “malice”, “unlawfully”, “purposefully”, etc.

· Applies either recklessness or negligence as a default
Doctrines to Apply (See Handout 4):

i. Lesser Crime – D convinced of greater crime if a) AR of greater crime satisfied and b) D thought they were committing a lesser crime.

ii. Moral Wrong – Same as lesser crime, except b) is a moral wrong rather than a lesser crime.

Terms

1) Intent encompasses both general and broad intent (what the MPC would call P and K)

a. General intent – Purpose, desire, or conscious objective to cause result or circumstance

b. Broad Intent – Awareness a result is certain to occur, even if you care for it to occur. 

Intent requires subjective awareness; the reasonable person standard is not applied. 

2) Motive is often irrelevant. E.g., one who by request kills a terminally ill patient.

 It is relevant when:

a. Some specific intent offenses require it. E.g., larceny requires intent to steal

b. Motive is used as a defense. E.g. killed an aggressor to save his own life

c. Sentencing is affected by motive. E.g. hate crimes.

3) Transferred Intent. A fires at & intends to kill B, & instead kills C, it is like A intended to kill C. 

4) Negligence is the deviation from the standard of care that a reasonable person would have observed in the actor’s situation

a. Civil Negligence – Deviation from the standard of care (when B merely exceeds PL)

b. Criminal Negligence – Gross deviation from the standard of care (if B far exceeds PL)

5) Recklessness. There are two approaches.

a. Continuum interpretation is where;

i. Civil Negligence = Some deviation from reasonable person standard.

ii. Criminal Negligence = Much deviation from reasonable person standard.

iii. Recklessness = Significant deviation from reasonable person standard.

b. Awareness interpretation is where deviation from the reasonable person standard between Criminal Negligence and recklessness is the same. The only difference is:

i. Criminal Negligence = Actor is unaware of his gross deviation from SOC

ii. Recklessness = Actor is aware of gross deviation from SOC

6) Malice is when a person intentionally or recklessly causes the harm prohibited by the offense.

Cunningham – Gas meter thief. Malicious is more than mere wickedness.
Faulkner – Burned ship down attempting to steal rum. Maliciousness as to result means purpose, knowledge or recklessness.

MPC Approach (most common)
M.P.C. §2.02. GENERAL REQUIREMENTS OF CULPABILITY

(1) Minimum Requirements of Culpability. Except as provided in §2.05, a person is not guilty of an offense unless he acted purposely, knowingly, recklessly, or negligently, as the laws may require, with respect to each material element of the offense.

(2) Kinds of Culpability Defined.
(a) Purposely. A person acts purposely with respect to a material element of an offense when:

(i) if the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result; and

(ii) if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist.

(b) Knowingly. A person acts knowingly with respect to a material element of an offense when:

(i) if the element involves the nature of his conduct or the attendant circumstance, he is aware that his conduct is of that nature or that such circumstances exist; and
(ii) if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result
(c) Recklessly. A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.

(d) Negligently. A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. 
(3) Culpability Required Unless Otherwise Provided. When the culpability sufficient to establish a material element of an offense is not proscribed by law, such element is established if a person acts purposely, knowingly, or recklessly with respect thereto

(4) Prescribed Culpability Requirement Applies to all Material Elements. When the law defining an offense prescribes the kind of culpability that is sufficient for the commission of an offense, without distinguishing among the material elements therefore, such provision shall apply to all the material elements of the offense, unless a contrary purpose plainly appears. 


MPC MR Categories (See Handout 1 for more detail):

· Purpose – Conscious desire to cause result

· Knowledge – subjective knowledge that the requisite external circumstances exist or that his conduct will cause such a result, to a practical certainty.  

· Recklessness – “Consciously disregards a substantial and unjustifiable risk,” the disregard of which is a “gross deviation from the standard of conduct of a law abiding person in the actor’s situation*.”
· Negligence – Failure to be aware of substantial and unjustifiable risk, the unawareness of which is a “gross deviation from the care that a reasonable person would observe in the actor’s situation*.”
· Strict Liability – No MR required. Only applied in the case where the penalty is a fine, or for sex crimes with a victim less than 10 years old.
* referring to physical characteristics such as blindness or sudden heart attack. Hereditary factors, intelligence, and temperament are not taken into account.
Hierarchy Rule – Proof of a higher than required MR is sufficient to satisfy the requirement
Default Rule – MPC § 2.02(3) provides that where not stated, recklessness is the required mens rea for an element of an offense. Some jurisdictions apply 
Travel Rule ® - A mens rea term contained in a statute will apply to each element of the offense “unless a contrary purpose plainly appears.” Contrary purpose can be in the form of grammatical structure or separate clauses.

Some examples:

i. §212.3 provides it is an offense to “knowingly restrain another unlawfully.” Applying the travel rule, the defendant must knowingly restrain the victim and know it is unlawful to do so.

ii. §221.1 provides it is burglary to “enter an occupied structure with purpose to commit a crime therein.” Here, the travel rule doesn’t apply because the placement of ‘Purpose” after the phrase “enter an occupied structure” plainly demonstrated the drafters’ intention not to apply Purpose to that element. As to what mens rea would then apply to “enter an occupied structure,” the default rule, and thus, Recklessness (or purpose and knowledge) applies. 

iii. A § punishes a person who “with a purpose to obstruct justice, gives a false statement to a federal officer.” Because of the grammatical structure Purpose does not travel to “false statement of a federal officer,” which would, as a result, fall under the default rule of recklessness. 

Transferred Intent – If D meant to cause harm, and result was death, intent 
	
	
	Type of actus reus element



	
	
	Result (R)


	Circumstance (C)

	Mens rea term or requirement
	Purpose
	D’s conscious object is to cause R.


	D is aware that C exists, or D believes or hopes that C exists.



	
	Knowledge


	D is aware that it is practically certain that his conduct will cause R.
	D is aware that C exists, or D is aware of a high probability that C exists (unless…)


	
	Recklessness


	D is aware of a substantial and unjustifiable risk that R will follow, etc.
	D is aware of a substantial and unjustifiable risk that C exists, etc.

	
	Negligence


	D should be aware of a substantial and unjustifiable risk that R will follow, etc.
	D should be aware of a substantial and unjustifiable risk that C exists, etc.


Ignorance
MR deemed to be one of knowledge if D took active steps to prevent actual knowledge
In Jewell the court stated, that it is sufficient to show knowledge by showing “beyond a reasonable doubt, that if the defendant was not actually aware  . . . his ignorance in that regard was solely and entirely a result of . . . a conscious purpose to avoid learning the truth.”

In Giovanetti D was found not guilty as D did not actively avoid knowledge.
Strict Liability

a. malum in se ( inherently wrong (attach a social stigma)
· rape, murder ( CL offenses
b. malum prohibitum ( wrong b/c it is prohibited 
· traffic and motor violations ( Public Welfare Offenses
· Regulatory offenses ( failure to inspect, etc. 
Factors favoring SL: Characteristics of Public Welfare Offenses: (police society in a way that reduces the probability of a harm decrease activity; increase care- put ppl on notice to be EXTRA careful)
1. not traditional CL offenses

2. often mere omission ( failure to inspect

3. often no direct or immediate injury

4. usually minor penalties

5. D was probably Neg ??? (court not always explicit about this)

6. on notice that conduct is potentially dangerous

7. Apparently guilty conduct  (so not registering Gun in stables is not SL; not registering grenades in freed is SL)

Vicarious Liability

Courts have generally upheld vicarious liability of an employer for the illegal conduct of their employees even in the absence of evidence of employer fault. There is less agreement on conviction for offenses that carry a sanction of imprisonment as opposed to fines. 

In Guminga, D was charged with a MN statue imposing “vicarious criminal liability on an employer whose employee serves intoxicating liqueur to a minor.” The court found that due process was not violated only in the case of a civil penalty. Criminal penalties they said are a violation of substantive due process because the tradeoff of public safety was not worth the “legal and social ramifications of a criminal conviction.”

In Akers the NH court struck down vicarious liability of parents when they struck down a statute that imposed criminal liability on parents of children who drive ATV’s on public highways.  The court seemingly struck down vicarious liability of parents even if only civil penalties were involved. 

Mistake of Fact
Mistake of jurisdiction is never admissible under CL or MPC.
Common Law

The CL approach to mistake of fact rested largely on distinguishing specific & general intent crimes

· If the crime was a specific intent crime, the mistake exculpates if it negated the necessary intent for the offense

· If the crime was a general intent crime, the mistake exculpates if the mistake was reasonable

Specific Intent Crimes are committed with a further objective in mind, like Assault with Intent to Kill or Burglary (entering or illegally remaining in a dwelling with intent to commit a felony). 
General Intent Crimes are crimes that are not specific intent.

In Benniefield, the court held that the prosecution must prove that the defendant knew he was in possession of drugs but that the defendant could be guilty of the more serious school-zone offense without any proof that he knew or should have known he was near a school. 

In Barbosa the defendant traveled from the Caribbean to Philadelphia after swallowing pellets that he believed contained heroin; in fact thy contained crack cocaine. The court held that since the defendant knew he was in possession of an illegal drug, he could be convicted on the more serious cocaine-possession charge, regardless of whether he knew or should have known the nature of the drug he carried

In B (A Minor) v. Director of Public Prosecutions (2000 p 243) a 15 year old boy “charged with inciting a child under the age of 14 to commit an act of gross decency” by urging her to perform oral sex was convicted in the trial court despite having it been accepted “that B had honestly believed that the girl was over 14…The trial justices ruled that his mistake did not constitute a defense.”

The House of Lords allowed an appeal on the basis that there is an “established common law presumption that a mental element, traditionally mens rea, is an essential ingredient unless Parliament has indicated a contrary intention…” The court rejected the moral wrong doctrine of Regina v. Prince as being unsound.

MPC

D is not guilty if a mistake of fact negates the MR of an element of the offense.

Exceptions:

· MPC does not recognize mistake of fact for sexual offenses in which the victim is below age 10

· If victim is above 10 it is the burden of the defendant to prove the mistake was reasonable 
	"Culpability" or mens rea that the offense requires as to the element:


	What kind of mistake exculpates, i.e. requires acquittal? (Loosely speaking, what kind of mistake gives D a complete “defense”?)



	1.  "Knowledge" or belief

	Any mistake exculpates—whether the mistake is reckless, negligent, or reasonable.
  If D honestly is mistaken in believing that the fact does not exist, he cannot be convicted.  He only has the required mens rea if he actually believes that the fact does exist.  Only then does he have “knowledge.”



	2.  Reckless

	Only a non-reckless mistake exculpates.  That is, D lacks the required mens rea only if his mistake is negligent or reasonable. (Conversely, D has the required mens rea if his mistake is reckless.
)



	3.  Negligent

	Only a non-negligent mistake exculpates.  That is, D lacks the required mens rea only if his mistake is reasonable. (Conversely, D has the required mens rea if his mistake is reckless or negligent.)



	4.  Strict liability

	No mistake exculpates.  (D has the “required” mens rea—namely, none!—no matter what type of mistake he makes, whether reckless, negligent, or reasonable.)




A.
Lesser crime (sometimes also called “lesser legal wrong”) (p. 237 n 4):



Under CL, punished for greater crime if believed committed lesser one.



Under MPC, punished for crime reasonably believed to be committed.

B.
Moral wrong (see p. 235, n. 2):

Under Prince CL approach, punished for illegal act committed, as legal act D thought he was committing was immoral.

Mistake of Law – Mistake of law is generally not a valid defense.

Exceptions:

i. Reasonable Reliance - One is excused for committing a criminal offense if he reasonable relied on an official statement of the law. Not always accepted, see Hopkins.
a. A statute later declared to be invalid, or

b. A judicial opinion of the highest court in the jurisdiction later determined to be erroneous

c. An official, but erroneous, interpretation of the law, secured from a public officer in charge of its interpretation or administration. E.g. state or federal AG.

ii. Lambert Exception – Narrow exception for violation of due process. Factors in this case:
a. Offense was nonfeasance

b. Offense was malum prohibitum

c. Restriction based on status, not activity
d. Restriction was not communicated to people in D’s position

e. Restriction was for law enforcement convenience, and not societal benefit

iii. Mistake of Other (Civil) Law – MPC Only. Mistake concerning terms defined in civil law (e.g. “property of another”; see Smith)
iv. Unpublished Law

v. Reliance on erroneous advice provided by a private attorney is not a defense.

vi. NJ and DE allow reasonable mistakes of law (NJ requires attorney confirmation)

vii. Mistake of tax law is allowed as a special exemption due to its complexity
	
	Governing criminal law

	Other law (usually civil law)

	Clear examples of this category of ignorance or mistake
	· Unaware that the crime exists

· Misunderstands scope of the criminal law, e.g. mistaken about age of consent for statutory rape, or about how “peace officer” is defined in the statute (Marrero)


	· Mistaken about rules of civil property law, in crime of larceny, conversion or destruction of property.  (For example, mistaken about legal definition of “property of another” in Smith (273).)
· Mistaken about legal validity of divorce, in bigamy or adultery prosecution.  See Woods fact pattern.



	MPC approach


	· Almost always strict liability: §2.02(9)

· Narrow exceptions: 

· Nonpublication or official reliance.  See §2.04(3)

· Statute explicitly requires MR as to governing crim law.  See §2.04(1)(b), §2.02(9) (last clause).


	· Usually, treated the same as mistake or ignorance of fact.  If so treated, the mistake or ignorance of other law might be a defense.  See §2.04(1)(a).

· Also, the offense itself might clearly identify certain mistakes of other law as exculpatory.  See MPC §2.04(1)(b).  For example, “bigamy,” §230.1(1), (c) & (d); “persistent non-support,” §230.5.



	Common law approach
	· Almost always strict liability

· Traditionally, even stricter than MPC, with few or no exceptions (see Hopkins)

· But if statute requires willful or knowing violation of law, sometimes knowledge of legal duty is required, especially if duties are very complex (Cheek) or if SL would punish a broad range of apparently innocent conduct


	[Not discussed]



	Constitutional limit
	· Unconstitutional to punish when Lambert exception applies. (But courts interpret this exception narrowly.)

	

	New Jersey approach
	· Provides broader defense than MPC exceptions.  See 271, n. 10


	



MPC §2.04(3)- Mistake of Law (the reliance defense)

1. A belief that conduct does not constitute an offense is a defense to a prosecution for that offense based upon such conduct when:

a. the statute is not known to the actor, AND hasn’t been made reasonably available prior to the alleged conduct

b. Acts in reasonable reliance on an official statement of law in;

i. A statute or other enactment

ii. A judicial decision, opinion, or judgment

iii. An administrative order or grant of permission

iv. An official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining the offense


In Bryant a South Carolinian convicted of a sex offense was informed of South Carolina’s sex offender registration law but the judge did not comply with a federal requirement advising him of his obligation to register as a sex offender in any other state he may move to. Nevertheless, the Defendant was convicted in North Carolina for failing to register as a sex offender after moving there. The North Carolina Supreme Court upheld the conviction and distinguished it from Lambert on the basis that (1) the Los Angeles ordinance was a general law enforcement device rather than a public safety measure and (2) because all states now have sex offender registries the case was “overflowing with circumstances” that should have moved the defendant to inquire about the need to register. 

In Leavitt the judge erroneously informed a man convicted of a domestic violence misdemeanor that he may not possess a firearm for his one year probation period when in fact he was permanently barred from owning a firearm. When he was convicted for carrying a firearm after his probation period the Washington court reversed the conviction noting that while knowledge of the illegality was not an element of the firearms-possession offense, the “combined actions and inactions of the predicate-sentencing court misled Leavitt reasonably to understand that his firearms possession restriction was limited to one year. It would be a denial of due process to require Leavitt to speculate about additional firearms possessions restrictions beyond his one year probation period where the sentencing court did not inform him otherwise.”

In Wilson the Court of Appeals upheld the federal firearms possession conviction of a defendant who was issued with a state order of protection. The state judge was allowed under state law to require the defendant to give up his firearms but he did not do so because he had not used any weapons to threaten his wife. Unbeknownst to the defendant (and the state judge it seems) the order of protection automatically invoked a federal law requiring him to give up his weapons. “A ‘knowing’ violation of the statute only requires proof of knowledge by the defendant of the facts that constitute the offense and not the existence of a law outlawing it

In Woods the defendant married a man in Reno, Nevada immediately after an alleged divorce was granted by the very judge who granted the divorce decree. However, Vermont did not recognize the Nevada divorce. Defendant was convicted under the Blanket Act outlawing adultery. The court reasoned that defendant’s mistake was one of law rather than fact, and ignorance of the law was no excuse for its violation. (MPC would allow mistake of other law defense if ‘divorce’ was described in civil code and the defendant did not recklessly assume the divorce would be recognized

In Lambert the Supreme Court overturned the conviction of a convicted felon, for failing to register with the city Los Angeles despite being unaware of the ordinance requiring felons to do so.

In Hopkins the MD court stated “advice given by a public official, even a state’s attorney, that a contemplated act is not criminal will not excuse an offender if, as a matter of law, the act performed did amount to a violation of the law.” (MPC and most CL jurisdictions would allow reliance defense)

In Smith the defendant, in preparing to leave his rented apartment, damaged some wall panels and floor boards of his own construction in order to retrieve stereo wiring he had placed there with the landlord’s permission. Unbeknownst to him the law considered the panels and boards to be the landlord’s property. His conviction was reversed because the statute read “a person who without lawful excuse destroys or damages the property of another…” and “it is not possible to exclude the words ‘belonging to another’ from the actus reus requirement.

Voluntary Intoxication – See Handout 9
Under both CL and MPC, evidence of intoxication is not admissible for crimes requiring recklessness or negligence, and a D is treated as having acted recklessly.

Common Law – Admissibility of evidence depends on nature of crime.
Specific Intent Crimes are committed with a further objective in mind, like Assault with Intent to Kill or Burglary (entering or illegally remaining in a dwelling with intent to commit a felony). Depending on jurisdiction, evidence of intoxication admissible to negate specific intent.

General Intent Crimes are crimes that are not specific intent. Evidence of intoxication is inadmissible.
	Specific intent
	“With intent to kill, rob,” etc.

Break & enter “with intent to commit felony” inside building


	Knowledge of a circum. element

(e.g., K that you are taking property of another, or K that the person you married was still married to another)


	P or K causing death

	General intent
	R assault

(R causes injury)


	R or N as to a circ. element (e.g. R as to property being stolen)


	Depraved heart murder (to be discussed later)

	Unclear how to classify
	“Intent to injure” assault (Hood)


	
	


MPC – Similar to CL, but distinction lies in MR not specific v. general intent.
Evidence of intoxication allowed for elements requiring P or K.
MPC §2.08

(1) Except as provided in subsection (4)... intoxication of the actor is not a defense unless it negatives an element of the offense.

(2) When recklessness establishes an element of the offense, if the actor, due to self-induced intoxication, is unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial
	MPC approach

	

	Purpose or Knowledge
	Admissible (i.e., D may try to prove that intoxication factually negates P or K)



	Extreme indifference (a murder category)


	Perhaps admissible??  [At least with respect to the “extreme indifference” component.]  The MPC would treat the recklessness component in the usual way: see the next row of this chart]



	Recklessness
	Inadmissible if a sober D would have been aware of the risk



	Negligence
	Inadmissible (and irrelevant anyway)




	Common law approach



	
	Examples
	Moderate approach

--Similar to MPC

--E.g. Hood, 850

	Conservative approach

--Most restrictive

--E.g. Stasio, 852

	Specific intent
	( Murder (intent to kill)

( Larceny

( Assault with intent to kill, or to rob, or to rape, etc.

( Simple assault?? 


	Admissible (to prove that intoxication factually negates specific intent)

[Stricter version: admissible only if D is so intoxicated that he is incapable of forming specific intent.  See Turrentine, 855.]


	Inadmissible, always or almost always (e.g. in some states, only admissible on premeditation)

	General intent


	( Simple assault??

(Rocha, 856)

( Crimes of recklessness or negligence (e.g. reckless assault)

( Murder (extreme indiff. or depraved heart)*


	Inadmissible
	Inadmissible



In Kingston (England 1993) the defendant was convicted of molesting a 15 year old boy despite being involuntarily intoxicated (his coffee was drugged). The concern was “the opportunities for a spurious defense” such a principle might create since anyone accused of a crime would only need to “suggest an occasion when by some means a drug might have been administered by him” to have a jury consider acquittal.

**Note - When both the defenses of involuntary intoxication and insanity are available, both of which can absolve the actor of all crimes, it is preferable for the defendant to go with the involuntary intoxication defense as the insanity defense would, even if acquitted, lead to mandatory commitment to a mental institution.

Involuntary Intoxication

Involuntary intoxication is a defense under both the MPC and the CL if 

a. it negates the ANY mens rea, (applicable to P,K or R; for N irrelevant) or 

· EX: if the mens rea was purpose and the jury found that the level of involuntary intoxication rendered your actions merely negligent then you could be acquitted

b. if it creates in D, at the time of crime, a condition, temporary or permanent, that meets the test of legal insanity 

MPC §2.08(4) 

“Intoxication which is (a) not self induced or (b) is pathological is an affirmative defense if by reason of such intoxication the actor at the time of his conduct lacks substantial capacity either to appreciate its criminality or to conform his conduct to the requirements of law.”

In Hood (Ca Sup. Ct. 1969) defendant was convicted of assault with a deadly weapon after resisting arrest and shooting an officer in an intoxicated state. The court noted assault can be classified as either specific intent, because there must be an intent to battery, or general intent, because assault is equally well characterized as simply requiring mere intent to do a violent act. The court acknowledged that intoxication is always a defense to specific intent crimes, the only question is if assault is specific or general intent. (Under the MPC assault would be a defense. Intent to injure is the MR of purpose, of which intoxication negates)

In Stasio (NJ 1979) the defendant was convicted of assault with intent to rob.  The court conceded that this was a specific intent crime but ruled that evidence of voluntary intoxication was nonetheless inadmissible. The court did allow for a trial court to consider voluntary intoxication to be used as a mitigating circumstance during sentencing and to demonstrate that premeditation and deliberation have not been proven which would elevate a second degree murder charge to murder in the first degree. It can also be used as an alibi as in “I was too drunk to participate in that crime.” (Under the MPC intoxication would be a defense. Intent to kill is the MR of purpose, of which intoxication negates.)

Homicide
Homicide = killing of a human by a human

· Various forms of homicide ( murder, manslaughter, suicide, infanticide

Murder = killing w/ malice aforethought

Manslaughter = killing w/o malice aforethought
Common Law:

Murder requires malice aforethought. 

Malice aforethought is either:

1. The intention to kill a human being

2. The intention to inflict grievous bodily injury on another. 

3. an extreme reckless disregard for the value of human life (Depraved Heart Murder)

4. Death resulting from the attempt or commission of a felony 

First Degree Murder

· Willful, deliberate, and premeditated killing. 

· Specifically premeditation is what is usually used to differentiate first degree murder from second degree murder. (So is willful and deliberate essential or not??)

· Most courts treat the idea of premeditation that some passage of time is necessary
· Death resulting from the attempt or commission of a statutorily enumerated felony

· Murder committed in a statutorily defined manner. Eg, by means of poison, lying in wait.

Second Degree Murder

· an extreme reckless disregard for the value of human life (Depraved Heart Murder)

· Death resulting from the attempt or commission of a felony not statutorily enumerated

· All other homicides fitting the definition of murder (??)

Manslaughter is an unlawful killing that does not involve malice aforethought. 

Can be either:

1. Voluntary Manslaughter
a. Provocation. An intentional killing reduced in culpability as result of adequate provocation. 

2. Involuntary manslaughter
a. Unintentional killing committed in a criminally negligent manner. Involuntary manslaughter. 

b. Death resulting from the commission of a misdemeanor. 

The MPC approach
Murder: (no 1st/2nd Degree distinction):  

· Purpose, knowledge, or recklessness manifesting extreme indifference to the value of human life

Manslaughter (no voluntary/involuntary distinction):

· Recklessness

· Homicide committed under the influence of extreme mental or emotional disturbance

Negligent Homicide

· Requires criminal negligence; a gross deviation from what a reasonable person would do. 

	
	
	MPC
	Traditional law



	Murder
	First degree
	[This category is not recognized by the MPC]
	[Often recognized: Includes premeditated murder, and often certain felony murders]



	
	Purposely or knowingly cause death


	 [Recognized]


	 [Recognized]



	
	Depraved heart or extreme indifference


	Reckless as to death, plus extreme indifference. [Definition is unclear]

	Depraved heart. 

[Definition is unclear]

	
	Intent to inflict great bodily harm


	[Not recognized as a separate category; but usually would qualify as R-plus-extreme-indifference murder]


	[Sometimes recognized as a separate category]

	
	Felony murder
	[Recognized only in a very limited way, only as a factor relevant to proving extreme indifference murder]


	[Often recognized, but with many variations with respect to covered felonies and limits]

	Manslaughter
	Voluntary


	Mens rea for murder, but killing is due to “extreme emotional disturbance.” 

[This phrase encompasses both provocation and mitigating mental defect]


	Mens rea for murder, but killing is due to provocation or heat of passion. 

[Some jurisdictions use rigid categorical rules, others a more flexible reasonableness standard]



	
	Involuntary
	Reckless as to death
	Reckless or (perhaps) merely grossly negligent as to death.

[But meaning of “reckless” is unclear; see Welansky (411)]



	
	Misdemeanor manslaughter
	[Not recognized]
	[Sometimes recognized, analogous to felony murder]



	“Negligent” homicide
	
	Grossly negligent as to death


	[Often, no such crime, or only recognized for vehicular homicide]



	Noncriminal killing


	
	Ordinary (tort) negligence
	Ordinary (tort) negligence



Murder
Common Law
Traditionally said to require malice aforethought
· term of art

· does not necessarily. require malice in the traditional sense of the word

· nor does it require true premeditation

Today, malice aforethought means something like willful with deliberation and premeditation

· however, courts interpret this differently and it often hinges on the circumstances of the case at hand

Most jurisdictions have a grading system for murder (as they do for manslaughter)

· Distinguish between 1st and 2nd degree murder ( important distinction (may determine if death penalty or not)

1st Degree: most serious murders. 

· Poison; 

· Lying in wait; 

· Willful, deliberate, premeditated killing; 

· Felony-Murder
2nd Degree: Everything else 
· Depraved Heart
Common Premeditation Factors: 

a. motive ( was the V closely related to the D?

b. nature or manner of the killing ( was it close in time to an argument or was it out of the blue?

c. planning activity ( evidence of planning inferred from type of weapon used and where killing took place, what D did after killing, etc.

d. deadly-weapon rule ( use of a deadly weapon buttresses proof of intent to kill

Why grade murders?

· The idea is that certain kinds of murders (those most deliberated and meditated) are committed by persons that present a greater risk to society then killers who act out of impulse and emotion

· However, is this necessarily the case? ( there is an argument to be made that impulsive killers present a greater risk then cold-blooded ones.

· People who plan are harder to catch.

· People who plan (arguably) have greater moral culpability

· People who plan are easier to deter (not heat of passion)

Criticism of the Degree System

But consider that the premeditation standard is not always perfect in distinguishing 1st degree from 2nd degree murderers:

· an impulsive killer may actually commit what most people would consider a 1st degree murder in some cases ( see Anderson
· Similarly, a premeditating killer may actually commit what most people would consider a less culpable murder ( see Forrest
MPC
The MPC does not have a premeditation or deliberation requirement

· Rather it applies an elemental approach to murder ( need P, K or extreme R

· The MPC does not distinguish between degrees of murder

· Still does distinguish between murder and manslaughter

· Allows for mitigation to manslaughter of crimes committed under extreme emotional distress

Murder = P, K, extreme R killing of another ( first degree felony potentially punishable by death

MPC §210.2. Murder

(1) Except as provided in §210.3, criminal homicide constitutes murder when:

(A) purposefully (conscious objective to bring about death of another [e.g. runs over cop and then goes back to run over him again to make sure he is dead and is not a witness]) or knowingly [same example with cop, but w/o purpose – runs over cop who was standing in front of him…] causing death; or

(B) it is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat, arson, burglary, kidnapping or felonious escape.

(2) Murder is a felony of the first degree and is potentially punishable by death. 

Consent is not a defense against killing or serious injury even in end of life situations…can’t give consent to criminal crime


In State v. Guthrie (194 W. Va. 657 1995 p386) defendant suffered from panic attacks/nose obsession and fatally stabbed his co-worker who was kidding around with him while he was having one such attack .The jury was instructed that in order to constitute a premeditated murder an intent to kill need exist only for an instant. Appellate court overturned conviction of first degree murder. 

The court ruled that “to allow the State to prove premeditation and deliberation by only showing that the intention came ‘into existence for the first time at the time of such killing’ completely eliminates the distinction between the two degrees of murder…there must be some period between the formation of the intent to kill and the actual killing… This means there must be an opportunity for some reflection on the intention to kill after it is formed. The accused must kill purposely after contemplating the intent to kill… Any other intentional killing, by its spontaneous and nonreflective nature, is second-degree murder” 

The Guthrie footnotes identified “As examples of what type of evidence supports a finding of first degree murder, we identify three categories: (1) "planning" activity--facts regarding the defendant's behavior prior to the killing which might indicate a design to take life; (2) facts about the defendant's prior relationship or behavior with the victim which might indicate a motive to kill; and (3) evidence regarding the nature or manner of the killing which indicate a deliberate intention to kill according to a preconceived design.” Others mentioned in class (4) Statements of the defendant – if you do that again I’m gonna kill you and (5) Motive of the defendant

In Commonwealth v. Carroll the defendant suddenly and impulsively shot his wife “following a violent and protracted argument.” He used a loaded gun that had been placed on a nearby windowsill to protect his wife from intruders. The court affirmed the conviction and dismissed the defendant’s claims that the enormous difficulty of removing and concealing the body, and the obvious lack of an escape plan should make a finding of premeditation legally impossible. The court held that no time is too short for premeditation to occur and that it can even occur in the moment(s) before the killing. 

In Young v. State the Alabama court ruled that “premeditation and deliberation may be formed while the killer is ‘pressing the trigger that fired the fatal shot.’” In other states, like Arizona, the statute states “an act is not done with premeditation if it is in the instant effect of a sudden quarrel or heat of passion.”

Mercy Killing: In State v. Forrest the North Caroline Supreme Court upheld a 1st degree murder conviction of a defendant who “took a pistol with him in a visit to his hospitalized, terminally ill, father and, sobbing with emotion, killed his father with a single shot to the head.” (Thus, the net of premeditation sometimes traps those not necessarily deserving of a first degree murder conviction. This is precisely why the MPC has abandoned grading distinctions in murder.)
Voluntary Manslaughter & Provocation

Narrow - - - - - - - --- - - - - - - - - - - - -- - - - - - -- - - - - - - -- - - - - -- - - -Broadest

1.

              2.


3.


4.

Categorical 
Res. person

Res person
       purely subjective




Not individualized 
Individualized       Was D provoked 

         or under EED?

Common Law

Voluntary Manslaughter is essentially second degree murder that has been mitigated down due to provocation.
The four elements of provocation:

1. The actor must have acted in the heat of passion

2. The passion must have been the result of ‘adequate provocation’

3. The actor must not have had a reasonable opportunity to cool off. 

4. There must be a causal link between the provocation, the passion, and the homicide. 

	
	Flexible approach (standards)
	Categorical Approach (Rules)

	Accepted Provocations
	No predefined provocations ( “something that would arouse such passions in a reasonable man”
	· extreme assault or battery upon the D

· mutual combat

· D’s illegal arrest

· Injury or serious abuse of a close relative

· Sudden discovery of a spouse’s adultery (???)

	Unacceptable Provocations
	· Mere words (On policy level, not a good idea to allow manslaughter as defense for every time a domestic abuse results in spouse killing spouse over bad words_
	· Mere words

· Learning of a spouse’s infidelity

· Learning about harm to a family member

	Subjective or Objective?
	More subjective (but how subjective is unclear)
	Objective ( “frailties” of the D will not be taken into account

	Judge or Jury?
	Almost always goes to the jury – judge only rarely takes a case away
	What constitutes reasonable provocation is determined by the Court not by the Jury

	Justification or Excuse?
	Both ( V is partially responsible and D has acted in a way that many people in the same situation would have acted
	Mostly Justification ( V did something that contributed to the eventual killing

	Example
	See Maher
	See Girouard


Majority  approach re Adequate Provocation (Girouard)
Traditional circumstances sufficient for a provocation defense (as enumerated in Girouard):

· Extreme assault or battery

· Mutual combat

· D’s illegal arrest

· Witnessing Injury/serious abuse of D’s close relative

· Witnessing sudden discovery of a spouse’s adultery (Often statutorily excluded as a valid provocation)

Minority  Approach re Adequate Provocation (Maher)

Provocation can only be used as a defense if (1) the average reasonable person would have become impassioned under the circumstances and (2) it is up to the jury to decide whether the actions of the defendant meet this standard. (3) Thus, there are no categories at all, as there are in Girouard.

Notes

· Too long a lapse of time between the provocation and the of killing will render the provocation inadequate as a matter of law, unless the court favors the minority ‘rekindeling’ view. 

· Provocation as a result of a homosexual advance is not one of the Girouard categories and not likely to be provocative enough under Maher. 

Subjectivity and CL

Courts have consistently struggled with how far to subjectivize the provocation defense

· If you go to far you may be sending a message that the law is willing to take into account all the personal idiosyncrasies of people

· However, not subjectivizing the standard to some extent seems contrary to the whole concept of mens rea and culpability ( retributivist approach

A Court is likely to take into account things such as:

· Age (what about gender? Reasonable woman test? – co court has done this)

· Physical stature

· Physical disabilities – blindness, deafness, etc.

However, it is likely to deny things like:

· abnormal temper

· hate for a particular person or group

Partial Defense v. Partial Justification

Reasons for the partial defense of provocation:

1) Provocation as a partial excuse – a concession to the frailty of human nature.
· Would excuse a provoked D when he mistakenly kills a non-provoker – see below

· Cultural differences often serve a partial excuse to murder, mitigating it to manslaughter, although it is not accepted as mistake of law
2) Provocation as partial justification – One is morally justified in exacting punitive return

· Many reject this approach questioning why heat of passion is even necessary under it.
Feminists don’t like sexual infidelity as a category of provocation because of the disproportionate impact it has on women, since almost all those using this provocation defense are men committing crimes against women. Under excuse this category is justified, not so much under justification. 

In Girouard v. State (321 Md. 532 1991 p390) the defendant was verbally provoked by his wife who claimed to have filed abuse charges against him with JAG, leading him to fatally stab her 19 times. D was convicted of second degree murder. D appealed arguing that the provocation necessary to mitigate murder to manslaughter should not be limited to the traditional circumstances (of: extreme assault or battery upon the defendant; mutual combat; defendant's illegal arrest; injury or serious abuse of a close relative of the defendant's; or the sudden discovery of a spouse's adultery,) but should be expanded to include verbal provocation as well. The court disagreed. “words spoken by the victim, no matter how abusive or taunting, fall into a category society should not accept as adequate provocation.”

In Maher v. People (10 Mich. 212 1862 p392) the defendant shot and inflicted a non-fatal wound on an individual with whom he observed less than an hour prior emerging from the forest with his wife after seemingly copulating there, The trial court “ruled this evidence inadmissible and convicted the defendant of assault with intent to murder.  “In determining whether the provocation is sufficient or reasonable give to a homicide the character of manslaughter, ordinary human nature, or the average of men recognized as men of fair average mind and disposition, should be taken as the standard …Whether the standard was met is a question of fact to be presented to the jury.”  (the court states “we hold that the provocation in this case was not enough to cause a reasonable man to stab his provoker 19 times.” If a reasonable man would have done so, when why don’t we give a full defense in such cases? It must be that they mean sufficient for a reasonable man to become impassioned.)(The Girouard would not allow the provocation defense because he did not witness the two copulating)

In Dennis v. State the Maryland court felt that adequate “provocation would only exist if the defendant had suddenly discovered sexual intercourse taking place, not other sorts of sexual intimacy or contact.”

In State v. Turner the Alabama court held there was no provocation because, though the defendant and the victim lived together, they were not legally married and thus there was no adultery. 

In United States v. Bordeaux defendant killed his mother’s rapist after finding out that an attendee at his all day drinking party was the rapist. He was deprived of the voluntary manslaughter instruction because of the gap in time; he found out about the rapist during the day and the killing occurred in the early evening. The court said that evidence of a prior argument or ongoing dispute was insufficient to warrant a voluntary manslaughter instruction in the absence of “some sort of instant excitement.” (Maher court would give the case to the jury)

Sometimes one can argue that an event immediately preceding the homicide rekindled the earlier provocation but it doesn’t always fly. In State v. Gounagias the D was sodomized by the victim two weeks prior to the homicide. After constant ridicule by his friends he lost control and killed the victim. The D tried to raise the rekindeling defense but the court ruled that “the interval constituted adequate cooling time as a matter of law.” 

In Commonwealth v. Leclair D strangled his wife in a fit of rage after suddenly confirming his suspicions of infidelity but could not get a voluntary manslaughter instruction because the court ruled that his prior suspicions provided adequate cooling time.

Some courts, as in People v. Berry where a defendant waited 20 hours for his victim, provide an involuntary slaughter instruction and let the jury decide whether the cooling period was indeed a cooling period, or if perhaps “the passage of time served to aggravate rather than cool defendant’s agitation.”

In State v. Mauricio (p400) defendant was beat up and removed form a bar by a bouncer. Intent on exacting revenge, and anticipating the bar would close a few minutes later, the defendant lay in wait and shot a person who he though was the bouncer, exiting five minutes later. It turned out the victim was not the bouncer but a patron of the bar. The New Jersey Supreme Court revered a murder conviction holding that the trial judge had erred in refusing to give voluntary manslaughter instructions (Excuse)

In Rick v. Scriva a father observed an automobile driver knock down and severely injure his daughter. When the father, brandishing a knife, went after the driver, a bystander attempted to restrain him, and the father then fatally stabbed the father. No provocation defense was available. (Justification)

In People v. Spurlin the defendant killed his wife after an intense argument over their respective sexual escapades, and still at large, killed her and their sleeping nine-year old son. No provocation defense was available in regard to the nine year old son. (Justification)

In Regina v. Johnson the defendant insulted the victim and his girlfriend resulting in them attacking and punching defendant who then lost it and fatally stabbed the victim. The trial court denied the defendant the provocation defense because the defendant incited the provocative conduct which, in turn, caused him to lose it and stab the guy. The Appellate Court reversed stating “we find it impossible to accept that the mere fact that a defendant caused a reaction in others, which in turn led him to lose his self-control, should result in the issue of provocation being kept outside a jury’s consideration.” (Excuse??)

MPC
MPC §210.3 Manslaughter

(1) Criminal homicide constitutes manslaughter when:

a. it is committed recklessly; or

b. a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be (objective but with certain individualization and from facts as D sees them) 
(2) Manslaughter is a felony of the second degree


Extreme Emotional Disturbance - According to the MPC, a person who would be guilty of murder because he killed with purpose, knowledge, or recklessness manifesting an extreme indifference is guilty of a lesser offense of manslaughter if he killed the victim while suffering from an “extreme mental or emotional disturbance for which there is a reasonable explanation or excuse determined form the viewpoint of a person in the actor’s situation under the circumstances as he believed them to be.” 

Two part approach to the MPC EMED defense
a. D must have acted under “extreme emotional disturbance” ( subjective element

· Did the D in fact under a EMED?

b. Must have been a “reasonable explanation or excuse” for such disturbance ( objective with subjective twist

· View the D’s internal situation from a partially subjective point of view and ask, objectively, whether the explanation or excuse for the disturbance is reasonable

· How subjective does this get? ( MPC appears to have intentionally left it ambiguous

Subjectivity and MPC:

The MPC wants to let certain circumstances to be taken into consideration but not all

· Things it will allow:

a. handicap of the D

b. extreme grief

c. shock from traumatic injury

· Things it will not allow:

a. a D’s particular hatred of a group of people ( idiosyncratic moral values

· However, there are certain things that are somewhere in the middle that are much harder to determine ( for example, calling an illegitimate child a bastard ( “maybe category”

“It may be that a significant mental trauma has affected a defendant’s mind for a substantial period of time, simmering in the unknowing subconscious and then inexplicably coming to the fore.” Cassassa
· No act of provocation necessary 

· Not necessarily spontaneous

· No cooling off period necessary

· Verbal provocation can be sufficient
· Allows for Quasi-Insanity (??)
Defining “from the viewpoint of a person in the actor’s situation” 
· Won’t take into account hotheadedness, idiosyncratic moral values, lack of education

· Won’t take into account heredity, intelligence or temperament

· Gender is never taken into account

· Will take into account blindness, shock, and grief
· Taunts and insults??
Notes:

· MPC is identical to Maher when provocation is present. 

· The MPC leaves it to the jury to apply its version of the reasonableness test

In Boyle v. State the defendant shot and killed his partner while she slept, because she suffered from sever physical ailments and live in extreme pain. Under Maher there would be no provocation defense because there was no act of provocation. However, the MPC would find EMEO present.

In People v. Cassassa (MPC state of NY, p401) defendant was upset his ex was seeing others. He was infatuated with her, and would at times break into her apartment, disrobe, and lie in her bed. This one time he stops by with wine and tries to win her back. She rejects his offer. Defendant goes into a rage and stabs her to death. Defendant claimed he acted under “extreme emotional disturbance.” The court held defendant’s reaction was so peculiar to him that it could not be considered reasonable (Is this the typical interpretation of the MPC reasonableness standard?)

In State v. Elliott p405 defendant had for years suffered from an overwhelming fear of his brother. One day for no apparent reason, he appeared at this brother’s house and killed him. The CT Supreme Court held that instructions on extreme emotional disturbance were required despite the lack of a provoking or triggering event. 

In People v. Walker a narcotics dealer cut off from his source of supply, and then when subjected to insulting and contemptuous words and actions by his former supplier when they met in a restaurant fatally shot his former supplier, was denied an extreme emotional disturbance defense instruction to the jury.
Rationales for the Provocation/EMED Defense

Provocation as partial excuse

· The classic case for the provocation defense is an appeal to the “frailty of human nature”

· That is, we look at the degree of the provocation b/c we want to see just how close to killing the reasonable person would get ( if the provocation is such that the reasonable person would come very close then we are more likely to attribute the D’s actions as less extraordinary and partially excusable

Provocation as partial justification

· Some have argued that the provocation mitigation is justified b/c it takes into account the victim’s complicity ( that is we differentiate someone who is provoked from the unprovoked killer

· Under this view we take into account the V’s immoral act

· However, the problem with this view is manifold:

a. morally questionable to suggest that there is less societal harm in a V’s death b/c they provoked the act

b. the immoral act of the V does not typically endanger the life of another

c. the V’s immoral act does not make him less deserving of protection

d. may also rest on outmoded ideas of “male” dominated society – its justified to kill the man committing adultery with your wife b/c she is your property

Homosexual advances as provocation

· some have advocated that an nonviolent homosexual advance should be a legally adequate provocation

Involuntary/Reckless Manslaughter & Negligent Homicide

Common Law

At CL, a D’s negligence must typically be grossly deviant (wanton and reckless) in order to constitute involuntary manslaughter

· This is clearly more then tort negligence 

· It usually amounts to grossly criminal negligence that is just below recklessness

· Thus, a D need not be subjectively aware of the risk to be convicted for involuntary manslaughter
· In some sense, you can think of criminal negligence as “indifference” ( that is, a disregard for human life beyond what the reasonable person would hold

MPC
MPC standard for manslaughter is recklessness

· Thus D must be subjectively aware of a substantial and unjustifiable risk

· The CL equivalent of this is hard to characterize...

· Keep in mind that if the D’s recklessness is sufficiently extreme it may constitute murder ( see §210.2(1)(b) and depraved heart murder

MPC also has a standard all to itself ( negligent homicide

· Its probably the closest thing to Involuntary Manslaughter at CL

· Requires the D to act negligently (as defined by the MPC)

· This is a substantial departure from the CL

MPC §210.3 Manslaughter

(1) Criminal homicide constitutes manslaughter when:

a. it is committed recklessly

MPC §210.4 Negligent Homicide

(1) Criminal homicide constitutes negligent homicide when it is committed negligently


Notes:

· MPC does not recognize the misdemeanor-manslaughter rule

· Criminal negligence is insufficient for an MPC manslaughter conviction

· Civil negligence is insufficient for an MPC Criminally Negligent Homicide conviction.
· A Person speeding 5mph above speed limit and kills bicyclist would not be MPC liable under Reckless Manslaughter or Negligent Homicide because there was no gross deviation of SOD. 
Unreasonable self

Driver who thinks he is excellent weaving in and out of traffic- reckless or just negligent? Family around car to check if he knew of some risk.??? Consider willful blindness where reckless is knowing .. so neg actor who is unaware of risk due to some especially culpable reason can be moved into R category

Objective v. Subjective Standards of Liability under MPC and CL

Objective standard = ask whether the D’s conduct created a risk that a reasonable person, in the same circumstances, would not have

Subjective standard = look at the individual characteristics of the actor and take these into account in evaluating the D’s conduct

· The CL approach is to stick to an Objective standard (most CT individualize some though- physical characteristics
· The MPC allows a little more individualization in regards to physical characteristics but not to mental characteristics

· MPC may take into account things like blindness, extreme physical trauma

· MPC probably wouldn’t take into account things like intelligence, temperament, moral values

· See §2.02(2)(d) (  in the “actor’s situation” 

· Fairly similar to the subjectivization approach taken with EMED

The objective standard has been criticized b/c:

a. most of us make mistakes

b. from a deterrence point of view it doesn’t really seem effective to punish someone who truly is incapable of conforming their conduct to a reasonableness standard

In Commonwealth v. Wellansky (316 Mass. 383 1944 p411) defendant was charged with involuntary manslaughter when his Boston nightclub burned down and many people died when they could not escape through the locked emergency exits. The court held the State did not have to prove the defendant had set the fire but that it was enough to prove that death resulted from his [criminally negligent] disregard of the safety of patrons in the event of fire from any cause.”

The court applied an objective standard: “even if a particular defendant is stupid or so heedless…that he did not realize the grave danger, he cannot escape the imputation of wanton or reckless conduct in his dangerous act or omission, if an ordinary normal man under the same circumstances would have realized the gravity of the danger. A man may be reckless within the meaning of the law although he himself thought he was careful.”

In Rex v. Bateman p413 the jury was instructed that for negligence to amount to a crime the defendant must, in the jury’s opinion, show a disregard for the life and safety of others that is beyond a mere compensation between subjects and showed such disregard for the life and safety and others as to amount to a crime against the State and conduct deserving of punishment.

People v. Hall is a Colorado case. Colorado adopted the MPC definitions of manslaughter and negligent homicide. Defendant was skiing on a Vail slope at an excessive speed and dangerous manner The Colorado Supreme Court reversed the dismissal of charges on the basis that a risk of death that has less than a fifty percent chance of occurring may nonetheless be a substantial (and, thus, under the MPC, a reckless) risk depending on the circumstances of a particular case. 

Keeping this in mind, and after careful explanation and analysis, the court concludes “that a reasonably prudent and cautious person could have entertained the belief that defendant consciously disregarded a substantial and unjustifiable risk that by skiing exceptionally fast and out of control he might collide with and kill another person on the slope.” Thus, the state has sufficient probable cause to put defendant on trial.  

In State v. Williams p418 defendants were convicted of manslaughter for negligently failing to provide medical care to their child who died from an infected tooth. “The defendants were ignorant. They did not realize how sick the baby was. They were also afraid social services would take the child away if they did go to the doctor. Nevertheless, under the Washington statute, manslaughter is deemed committed “even though the death of the victim is the proximate result of only simple or ordinary negligence.”

· Even if the Williams’ were reasonable in their fear social services would take away their child they were still negligent because a reasonable person would assume the risk so that the child may live. 

· If there was no fear social services would take the child away they would probably not only satisfy the ordinary negligence standard but may also satisfy the gross negligence standard because of the swollen nature of the cheek.

In Walker v. Superior Court defendant’s four year old daughter fell ill and developed a stiff neck. As a member of the Church of Christ Scientist she, in accord with the tenets of her religion, elected to treat he daughter with prayer rather than with medicine. The child eventually died. The court upheld a manslaughter conviction holding that “criminal negligence must be evaluated objectively” and that the controlling questions was whether a reasonable person in the defendant’s position would have been aware of the risk involved.” (MPC would require subjectivity)

· If the defendant admits there was a substantial risk of death but he thinks his religion justifies the risk. That would not be a defense under the MPC because the justification part requires an objective standard and we do not care about the individuals subjective belief. (Confirm. I thought, based on above and on the unnamed NY case we apply the subjective standard. Which is it?? Refer to someone’s notes here)

Opaque Recklessness. Consider the case of a two year old killed by a distracted driver trying to use his cellphone He was not charged because the police determined he was not reckless. The driver surely recognized that there was some risk involved in driving while attempting to dial a number on his phone. He apparently, though, failed to appreciate the full extent of the danger his conduct created.  This conduct arguably lies between the MPC notion of recklessness and negligence. 


Depraved Heart / Extreme Indifference Murder

Depraved Heart Murders = unintentional killing where D’s recklessness is so extreme that = murder

· D does not intend to kill – no mens rea for murder

· Can be committed by a voluntary act (see Malone)

· Or by omission (see Burden)

Common Law

If the D acts with conscious disregard and extreme indifference to the value of human life and a death results the D may be liable for murder (typically of the 2nd degree)

· “abandoned heart”, “depraved heart”, “malignant heart” “anti social”… wickedness of disposition, hardness of heart, cruelty, recklessness of consequences” to show “malice” as in murder
-- Clearly unjustified conduct, no legit purpose; `- desire to expose others to high risk of harm  
Two common factors:

1. Subjective appreciation of a very high risk
· Something less then knowledge

· Hard to state as a matter of percentages... 

2. Callous, culpably indifferent attitude
· “clearly unjustifiable act”

· Risk seeking behavior (all Russian roulette cases get DH b/c even is risk is very small (have 100 chamber gun), none should be playing this game…

· Need to distinguish between feelings before crime and after crime (so showing remorse after death is not necessarily sufficient to show person did not have indifference to human life if in fact did feel so before murder …. Remorse comes too late)

· This could go both ways- say driver negligently drove out of driveway and kills child, but then boasts about it- DH? Does boasting afterwards indicate anything about depraved heart? NO- boasting comes too late… need to focus on what happened BEFORE crime… 

· If he honestly believed there was no bullet in gone; he’d probably be charged with negligent homicide…

· i.e.: Just firing gun into car to scare someone: P – no (no purpose) K – no (did not have almost definite knowledge of death)

A very small risk is sufficient to meet high risk (Russian roulette); so high risk is not always necessary, but it is also not always sufficient – can have high risk but if you’ve forgotten (as in checking rear-view mirror) create high risk but still not guilty of DH

MPC
The MPC approach to unintentional killings rests on recklessness as defined by the MPC (i.e., confronting a substantial and unjustifiable risk) ( however, the MPC does something interesting in that it almost grades the degrees of recklessness in distinguishing between murder and manslaughter

· For murder the standard is one of extreme recklessness “under circumstances manifesting extreme indifference to the value of the human life” ( a gross deviation

· For manslaughter simple recklessness suffices

· Note that in both awareness is still a prerequisite

· However, with extreme recklessness arguably the level of awareness is higher

MPC §210.2. Murder

(1) Except as provided in §210.3, criminal homicide constitutes murder when:

a. NA

b. it is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat, arson, burglary, kidnapping or felonious escape.


Depraved Heart Murder and Intoxication

Under both the MPC and the CL, evidence of intox is likely inadmissible for cases of extreme indifference murder

· b/c the requisite mental state is recklessness, intox is inadmissible 

· however, there is an argument to be made that the intox renders the D unaware of the risk he is taking and therefore he by definition cannot be sufficiently reckless to be liable for murder ( but Courts seem unwilling to accept this argument (see Dufield)

In Commonwealth v. Malone (354 Pa. 180 1946 p426) the seventeen year old defendant played Russian roulette with his thirteen year old friend. The defendant placed a bullet in the barrel of a five-chamber revolver and placed it against the decedent’s head. The decedent said “I don’t go care; go ahead.” The gun fired on the third try and killed the decedent. The court upheld the trial court conviction of second degree murder, holding that the necessary malice for a murder conviction was present. “The fact that there was no motive for this murder does not exculpate the accused.”

In People v. Roe in which a 15 year old killed his friend while playing Russian Roulette the New York court (NY has mostly adopted the MPC murder statute) held that it was only the known degree of risk to life that the defendant’s actions created that distinguished manslaughter from murder. Evidence of the actors’ subjective state is not pertinent. 

Murder by Omission. In People v. Burden a California court upheld a second degree murder conviction of a father for a conscious and callous failure to feed his child resulting in death through malnutrition and dehydration.

In United States v. Fleming defendant was drunk driving recklessly at speeds between 70 – 100 mph. The maximum speed limit on the federal road was 45 mph. Defendant was observed weaving in and out of traffic and driving across the median against incoming traffic. Defendant was convicted of second degree murder. 

“In the present case the danger did not arise only by defendant’s determining to drive while drunk. Rather, in addition to being intoxicated while driving, defendant drove in a manner that that could be taken to indicate depraved disregard of human life, particularly in light of the fact that because he was drunk his reckless behavior was all the more dangerous.”

In Pears v. State p432 the defendant was warned by two police officers and a companion that he was too drunk too drive. He ignored their warnings sped through many intersections, collided, and ended up killing two passengers. The appellate court affirmed the murder conviction, holding that the Alaska statutory requirement of ‘extreme indifference to the value of human life’ was satisfied because the warnings the defendant received made his “abundantly aware of the dangerous nature of his driving.” 

In People v. Watson the court upheld a murder conviction simply because the defendant drove to the bar and thus must have known that he would be driving the car back home. The dissent disagreed with this implied malice since knowing he would drive home while intoxicated does not translate into knowing he would likely be putting lives in danger for the reason that 99.99% of people who drive drunk make it home without incident. 

In State v. Dunfield the NH (an MPC state) court, the defendant, who was charged with murder for killing his partner in a drunken sexual orgy, argued that while his voluntary intoxication made his awareness of the risk immaterial, it did not make his awareness of the extreme indifference immaterial as the voluntary intoxication eliminating a knowledge requirement only affects the knowledge of recklessness. 

The NH Supreme Court disagreed finding that “proving the existence of ‘circumstances manifesting extreme indifference’ is to establish, not a subjective state of mind, but a degree of divergence form the norm of acceptable behavior even greater than the gross deviation from the law abiding norm, by which reckless conduct is defined.” Thus, actual awareness of extreme indifference need not be proven under any circumstances (confirm last sentence)
Felony Murder Rule

Common Law

At CL, a person is guilty of murder (1st or 2nd degree) if he kills another person during the commission or attempted commission of a felony. 

· The rule is one of SL ( thus, even if D kills V accidentally or unforeseeably they are liable

· D takes V as he finds him (see Stamp) (when committing felony, most other deaths can be seen as proximate…)

· Note also that in many states the rule extends to accomplices as well

· FM is a SL rule in terms of murder- no MR requirement (in most such cases, can at least show negligence for murder too)Implicitly there is at least Neg in all FM cases and in some of these cases, can even show recklessness (although still not relevant since State does not have to prove this) 

(of course could still convict of felony and either IM or Neg Homicide for the outside murder; this is still much less of a punishment that FM)

· CONSIDER restrictions on FM… not always as above….

MPC

The MPC struggled with the F-M rule. They wanted to get rid of it but felt compelled to include it in some regard b/c of its widespread application. Thus, in its definition of murder (§210.2(1)(b)) the MPC allows the commission of a felony to play a role...basically as factor relevant to providing EI in DH 

MPC §210.2(1)(b)

(1) Except as provided in §210.3, criminal homicide constitutes murder when:

a. NA

b. it is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat, arson, burglary, kidnapping or felonious escape.


· Essentially, the MPC says that commission of a felony raises a rebuttable presumption of extreme recklessness and indifference to human life which could lead to a murder conviction

· This basically means that the State must still prove recklessness as to the death and that there was extreme indifference to human life

EX: A robs a bank and a guard ends up dead from a heart attack. Under the MPC, if the state cannot show that A exhibited extreme indifference to human life he will not be liable for murder (go to manslaughter).

Limitations on FM

A. Independent Felonious Purpose

FM limited to felonies with an independent felonious purpose (e.g. burglary but not assault w/ intent to kill)

B. Statutory Limitations

· Certain felonies do not fall under the rule

· E.g. securities fraud

C. Inherently Dangerous Limitation (categorical)

Three approaches:

· The abstract approach. The court disregards the specifics of the case and just looks at whether the felony committed is by its very nature a dangerous one. (Philips) Oftentimes a court will look at a group of felonies listed together in one statute and analyze the group as a whole to see if it is inherently dangerous. If it is not, a homicide resulting from one of the enumerated felonies, that might by itself be inherently dangerous, would not lead to a felony murder charge

· The specific case approach. The court looks at the circumstances of the specific case to determine if the felony was committed in an inherently dangerous manner. (Stewart)

· Some jurisdictions apply both tests, either of which would produce a felony murder conviction.

D. Agency Rule

In the majority of states a killing attributed to someone other than the defendant and his accomplices during the course of a felony is not felony murder. Eg, a guard shooting a bystander during a bank robbery
E. Causation Requirement

· Need causal link (both factual and proximate) between the D’s acts and V’s death

· Proximate cause = harm was the natural and probable consequence of the D’s act (a. foreseeable and b. directness (in time and space there is close relationship)) 

· Factual cause = “but for” the D’s act the harm would not have occurred

· In King v. Commonwealth the court found proximate causation lacking when the D was transporting marijuana in a plane and got lost in the fog and ended up crashing. The D was charged with the murder of his co-pilot. 

· the appellate court reversed holding that drug crime was not the proximate cause of the death b/c the crash was not the foreseeable result of the drug crime

· note however that the court said that if the D was flying the plane low in order to avoid detection and that was the cause of the crash then proximate causation would not be lacking

· Note that technically under the “take your victim as you find him” rule the foreseeability requirement is eased, but this is an exception

F. Grading

· Make some F-M 1st degree while others are 2nd degree or only punish 1st degree F-M’s

· E.g. Kidnapping (1st degree) v. Burglary (2nd degree)

G. Mens Rea Requirement

· Some states require proof of recklessness as to the death

· Similar to the MPC

Rationale of the Felony-Murder Rule

Deterrence: 

· The most obvious rationale for the rule is on deterrence grounds ( holding D’s strictly liable for the result of their crimes at the least encourages them to commit felonies more carefully or even better, to abstain from their commission altogether (deter felony; deter making felony more dangerous (i.e. not bring in gun))

· However, this rationale is subject to criticism b/c how exactly do you go about deterring an unintended act? By definition, these deaths are the result of inadvertence... are criminals even aware of this?

· The empirical evidence is also lacking that the rule has this deterrence effect ( according to Dressler only ½ of 1% of all the robberies end up in homicide

Retributivism:

· Another justification is based on retributivist grounds ( basically that by committing a felony that results in murder a D has a greater moral responsibility then the average felon (harm-based retributivist)

· However, this approach tends to violate just deserts b/c the punishment is not proportional to the wrong-doing ( the D’s wrongful act is, for example, picking the pocket of the V. Thus, to hold him liable for murder imposes a punishment on him far exceeding the scope of his crime (culpability-based retributivist)
Criticism of the F-M Rule

There is rich criticism of the F-M rule

· Critics argue that it essentially equates an unintentional killer with a deliberate, premeditated killer

· Also point out that the deterrence rationale is limited

· Many of these cases could be covered by extreme indifference murder (although not always – see Stamp)

· SL bad- and over deters- i.e. drug maker stops making drugs all together (not especially applicable to FM)
Misdemeanor-Manslaughter Rule

· In many states a misdemeanor resulting in death can lead to an involuntary manslaughter conviction

· Thus, in states that adopt this approach all the prosecution needs to show is that the death was causally linked to the unlawful act of the D

· Contrast this to the common approach to manslaughter where the prosecution must show criminal negligence on behalf of the D

· Note that some states have limited the rule in certain circumstances...

a. proximate cause ( still have to show that the D’s act was the proximate cause of the death

· thus, in Commonwealth v. Williams the court overturned a manslaughter conviction of a D that had been found liable for driving with an expired license

· court held that the unlawful act was not the proximate result of the death

b. regulatory offenses ( application of the rule often restricted to malum in se offenses as opposed to malum prohibitum offenses

· thus, in State v. Hose the court overturned a conviction of a D that was held liable for a death after driving his truck past the statutory limit of 15 hours straight

c. dangerousness ( another approach is to limit application of the rule only to misdemeanors that are dangerous in nature

· Yet another approach is to limit the rule to misdemeanors designed to protect human safety

· Thus, in State v. Powell the court held the D liable for a death that was perpetrated by his rottweilers that escaped his backyard. 

· The relevant statute was one that required dog owners to maintain secure fences or maintain their animals on secure leashes. 

· Court held that this was a safety statute and that therefore the D was liable regardless of whether he was reckless or negligent in his conduct

In Regina v. Serne p435 1887 defendant was accused of setting fire to a home while it was occupied. There was suspicion insurance fraud was involved based on policies on the deceased and on the property. The judge provided the jury with a narrow interpretation of the felony murder doctrine, instructing that “instead of saying that any act done with intent to commit a felony and which causes death amounts to murder, it would be reasonable to say that any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder..” Jury acquitted. (England has since abolished felony murder)

In People v. Stamp, the court took the approach adopted by the American courts. A robbery victim, with a weak heart previously suffering from heart disease, suffered a heart attack induced by the fright of a robbery. The thief was convicted of felony murder of murder in the first degree (Calif. has special designated felonies allowing for felony murder conviction of murder in the first degree) because “the doctrine is not limited to those deaths which are foreseeable. Rather a felon is held strictly liable for all killings committed by him or his accomplices in the course of the felony.”

Causation. In King v. Commonwealth the defendant crashed a light plane carrying a copilot and 500 pounds of marijuana, the co-pilot died. The court reversed a felony murder conviction because the drug distribution crime was not the proximate cause of the death. Thus, they use foreseeability as a test. 

The inherently dangerous felony requirement:

In People v. Phillips the victim, suffering from a fatal condition to the eye requiring the removal of the eye or she would die within six months, was induced by a chiropractor to allow him to cure the eye without surgery. Defendant died. At trial the jury was instructed that if they find he committed the felony of grand theft by deception, then it could convict of second degree murder. The California Supreme Court overturned the conviction on the basis that the felony murder rule can only be triggered by felonies inherently dangerous to life in the abstract. Since grand theft by deception is not usually dangerous to human life there can be no felony murder if death results. 

In People v. Stewart the Rhode Island Supreme Court affirmed a felony murder conviction of a woman charged with “wrongfully permitting a child under the age of 18 to be a habitual sufferer for want of food and proper care.” Defendant went on a crack binge for two days and her two-month-old infant died from dehydration after not being cared for or fed. Defendant argued that the court should approach the California approach which looks at whether a crime, in the abstract, is inherently dangerous and not at the particular circumstances of the individual felony. The court declined the invitation and ruled that all that is required is that the felony be inherently dangerous to human life “in its act of commission” 

In Hines v. State the defendant went hunting with friends, mistook one of his friends for a turkey and shot him dead. The Georgia Supreme Court upheld the felony murder conviction, based on the underlying crime of possession of a firearm by a convicted felon, because the death was foreseeable for the reason that he was drinking at the time, knew there were other hunters in the area, and took an unsafe shot at dusk through heavy foliage.

Rape

	Actus reus that the state must prove (in addition to sexual intercourse)
	Other features

	1. Traditional resistance requirement
	a. Nonconsent and 

b. Force or threat of force.


	Resistance is usually required, either as explicit element or in order to prove force or nonconsent.

	2. Usual modern approach


	a. Nonconsent and 

b. Force or threat of force.


	Resistance is often not required.  See Rusk.



	3. Affirmatively expressed unwillingness
	Nonconsent (only), understood as follows:

   Victim must affirmatively express unwillingness, either in words or conduct.

	Resistance is not required, except in the limited sense that the victim must “verbally (or expressively) resist” by communicating unwillingness through either words or conduct.  

   This approach is often identified by the somewhat crude slogan, “NO means NO.”

   See p. 331, bottom of page, categories (1) or (2).



	4. Lack of affirmatively expressed willingness

	Nonconsent (only),  understood as follows:

   No legal consent unless V affirmatively expresses willingness, either in words or conduct.

	Resistance is not required. See MTS (p. 339).

   This approach is sometimes identified by the somewhat crude slogan, “Only YES means YES.”

   See p. 331, bottom of page, category (3).



	5. Lack of verbally expressed willingness

	Nonconsent (only), understood as follows:

   No legal consent unless V affirmatively expresses willingness and does so in words.

	Resistance is not required. 

   Antioch College endorses this policy for its students.  See “external links” on course web site.

   See p. 332, top of page, category (4).




Five Actus Reas Approaches:

1. Traditional Resistance Requirement

· Nonconsent

· Force or threat of force

· Resistance is required (either as an element in force or to prove nonconsent

2. Usual Modern Approach, Majority rule {Rusk} (Is it safe to say 2 is a combination of 3 and 4??)

· Nonconsent

· Force or threat of force

· Resistance not required 

3. Affirmatively expressed unwillingness (crudely; “no means no”)

· Nonconsent only 

· Victim must affirmatively express unwillingness through words or conduct

· Force or threat of force not required 

· Resistance other than an affirmative expression of unwillingness not required.

4. Lack of affirmatively expressed willingness {MTS} (crudely “only yes means yes)

· Nonconsent only
· No legal consent unless victim affirmatively expresses willingness thru words or conduct

· Force or threat of force not required 

· Resistance not required

5. Lack of verbally expressed willingness (Antioch College)

· Nonconsent only 

· No legal consent unless victim verbally affirmatively expresses willingness thru words
· Force or threat of force not required 

· Resistance not required

MPC as it differs from Common Law

· Only males can perform rape.

· Nonconsensual spousal intercourse is never rape

· Resistance not required

· By whatever measure you use, rape is an alarmingly common crime

· Sensitive subject b/c its hard to define exactly what constitutes rape

· Empirical evidence is also limited, largely b/c a tremendous number of rapes go unreported

· A large majority of the rapes are perpetrated by acquaintances of the victim – a fact that makes it especially hard for the V to report it

In homicide most questions of MR; in Rape more important is differences is AR

Traditional requires 7 things:

1. sexual intercourse (vaginal, oral, anal)

2. w/o woman’s consent (today, all statutes are gender neutral, as a factual matter most rape victims are still women)

3. by force or threat of force

4. resistance requirement (?) (sometimes explicit requirement in statute, other courts take this into great consideration)

5. victim is not D wife  (now changed to become eliminated or greatly weakened)

6. MR (not really contested issue…typically belief about force and consent…does man need to know she is not consenting? Is recklessness sufficient?)

Force, Nonconsent and Resistance

The biggest issue in rape is determining when consent exists and when it doesn’t.
Traditional Approach:

Rape was traditionally defined as vaginal intercourse without a women’s consent by force or threat of force in which the women resisted to some degree. 

· Resistance requirement taken seriously

· Rape was gender specific

· Man could not rape his wife (marital exception)

Under the traditional approach, threats of non-physical violence are not considered enough for a rape conviction

· E.g. boss threatens to fire you if you don’t sleep with him

Modern CL Approach

The modern transition in rape law has been to ease the resistance requirement some

· laws gender neutral

· no marital exception. 

· No longer restricted to vaginal intercourse ( includes oral and anal sex

However, there is a wide divergence on the consent requirement and the type of force or threat of force needed to constitute rape. 

Force Requirement:

Most states continue to require some extrinsic force or threat of force in order to convict for rape

· Tied to the idea that use of force is objective proof of nonconsent

Traditional Approach

Probably need force or threat of “great bodily injury”

· Simply slapping someone or hitting them may not be enough

· Tied to the nonconsent requirement and resistance requirement

CL Approach

At CL, most states require some use of force or threat of force

· However, more liberal then the traditional approach

· Arguably any degree of physical force or threat of force is sufficient

· Some jurisdictions grade rape on the degree of injury suffered by the V

Some states have actually eliminated the extrinsic force requirement

· See MTS ( but this is a very extensive liberalization and may go to far

MTS Approach- no force requirement

(under direction of NOW to eliminate the burden that had been placed on victims to prove they consented/ reformed statutes removed all features contrary to the interests of rape victims); thus reforms make no necessary requirement to resist (no need to say/do anything) and that sexual act in-itself meets force requirement… 

the law places no burden on the alleged victim to have expressed non-consent or to have denied permission, and no inquiry is made into what he or she thought or desired or why he or she did not resist or protest- a person's failure to protest or resist cannot be considered or used as justification for bodily invasion.

We acknowledge that cases such as this are inherently fact sensitive and depend on the reasoned judgment and common sense of judges and juries.
In State in the interest of M.T.S. the 17 year old defendant penetrated a girl living in his house but did not use force other than the actual penetration. Defendant was convicted. Under the new law passed by the NJ legislature the force need not be anything more than the penetration. Additionally, “the victim is no longer required to resist and therefore need not have said or done anything in order for the sexual penetration to be unlawful.” Thus, the new law also shifted the burden from the victim to prove she had not consented to the defendant to prove that the victim had consented. “Permission to the specific act of sexual penetration can be indicated either through words or through actions…”

Analyzing MTS

· May go a little to far in attempting to liberalize rape law

· Really opens up the door for “she said” v. “he said”

· Reflects the theory that affirmative consent should be required before sex occurs ( but this may be a little unrealistic

An alternative to the MTS approach is to grade different types of sexual offenses

· Thus, in WI the legislature has provided for different penalties for different types of sexual assault:

a. 1st and 2nd degree ( intercourse without consent by “use or threat of force or violence”

b. 3rd degree ( “sexual intercourse with a person without the consent of that person”

· Similarly, in FL, nonconsensual penetration with threat of force or force is punishable by 30 years while nonconsensual penetration in the absence of force or threat of force is punishable by 15 years

MPC Approach

MPC has a force requirement similar to the traditional approach ( “threat of imminent death, serious bodily injury, extreme pain or kidnapping”

· Absent such force, a D cannot be convicted of rape but may be convicted of gross sexual imposition (see below under Fear Requirement)

MPC §213.1

(1) Rape. A male who has sexual intercourse with a femal not his wife is guilty of rape if:

a. He compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone; or

b. He has substantially impaired her power to appraise or control her conduct by administering or employing without her knowledge drugs, intoxicants, or other means for the purpose of preventing resistance; or

c. The female is unconscious; or

d. The female is less then 10 years old


Fear Requirement: (to overcome need of resistance)

CL Approach

At CL, a V’s fear of force or threat of force must typically be objectively reasonable

· Would a reasonable person in the D’s situation fear for their life or safety? – fear to overcome need of resistance needs to be one of gresat bodily harm or death

· Courts not willing to entertain the particular frailties and timidity’s of V’s

· Rule is also intended to protect the D to ensure that he is aware that V is coercing out of fear rather then desire

In People v. Warren p310 defendant’s conviction was overturned. He approached a biker along an isolated reservoir, struck up a conversation, picked her up, took her into the woods, and intercourse. At no time did she did she resist. “We do not meant to suggest that the complainant did in fact consent; however, she must communicate in some objective manner her lack of consent.”

MPC Approach

In cases of rape without use of serious force or physical compulsion the MPC allows for conviction for gross sexual imposition 

MPC §213.1. Rape and Related Offenses

(2) Gross Sexual Imposition. A male who has sexual intercourse with a female not his wife commits a felony of the third degree if:

a. he compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution; or

b. he knows that she suffers from a mental disease or defect which renders her incapable of appraising the nature of her conduct; or

c. he knows that she is unaware that a sexual act is being committed upon her or that she submits because she mistakenly supposes that he is her husband


Coercion and Duress

One common point of contention is whether in the absence of true force the D has committed rape ( should things like implicit threats or non-physical threats constitute sufficient force to convict for rape?

CL Approach:

In general the CL has been resistant to allowing rape convictions absent some physical force or threat of force

· May be able to get a conviction for sexual assault or sexual harassment

· See Alston (although very debatable result)

· However, recent trend towards allowing coercion and duress to establish rape (see “other approaches”)

In State v. Alston the defendant was a former boyfriend of the victim who demanded sex one more time. He led her to the house of a friend “and pulled her up from the chair, took off her clothes, pushed her legs apart, and penetrated her.” The court conceded that the evidence of non-consent was unequivocal but held the evidence did not establish the element of force.

In State v. Thompson a high school principal forced a student to have sex with him under the threat that he would not otherwise let her graduate. He was acquitted of sexual assault charges because the statute requires the victim to be compelled by force and “we cannot stretch the definition of force to include intimidation, fear, or apprehension.”

(Simons: we should differentiate between threat and offer- threat is if she would have graduated but principle will keep her form doing so if she doesn’t fuck him…. Offer is giving her a benefit if she sleeps with him- she would not have graduated, but by fucking him, he will help her and she will…)

In Commonwealth v. Mlinarich defendant had a sex with his 14 year old stepdaughter threatening to send her back to the juvenile detention home if she did not accede to his demands. The court acquitted; “The term ‘force’ and its derivative, ‘forcible,’ when used to define the crime of rape, have historically been understood by the courts and legal scholars to mean physical force or violence.” To define it otherwise would have “unfortunate consequences.” (notes indicate MPC would not apply Gross Sexual Imposition because this is an offer, not coercion??)

The New Hampshire statute makes it a felony to coerce submission to sexual penetration “by threatening to retaliate against the victim.” In State v. Lovely the judge allowed the jury to consider, as impermissible retaliation, the defendant’s threat to get the victim fired from her job, stop paying her rent, and evict her from his home.
MPC Approach:

These cases are covered by gross sexual imposition (see above)

· Again, is the D’s threat such that a person of “ordinary resolution” would yield to it?

Other Approaches:

Some states in an effort to capture the use of implicit or non-physical threats have broadened their force requirements to include coercion, duress and use of authority

· It is submitted that these statutes may go to far in liberalizing forcible compulsion ( set vague standards

· An alternative would be to specify particular kinds of supervisory positions where you think taking advantage is a criminal offense ( like teacher-student, or foster parent-adopted child

· In this regard see page 364-365

EX: PA Statute defines “forcible compulsion” as “act of using superior force – psychological, moral, physical or intellectual – to compel a person to do a thing against that person’s volition”

In State v. Lovely, D hired a homeless man to work at his liquor store. D allowed him to move in with him  and also paid his rent. Eventually a sexual relationship blossomed between the two. Eventually the V decided to end the relationship. D responded by threatening to stop paying his rent, kick him out of the apartment and get him fired from his job at the liquor store. D was convicted under statute making it a felony “to coerce submission to sexual penetration by threatening to retaliate against the victim”. This court upheld the conviction noting that retaliation was clearly evident in this case. 

Resistance Requirement:

As stated, traditional rape law had a strong resistance component. 

· Not usually included in the statute defining rape ( Court reads it in

CL Approach

Recent changes in the law have seen most states move away from a rigid resistance requirement.

· A few states have gone so far as to get rid of the resistance requirement (see CA) and merely use evidence of resistance as a factor in proving non-consent. 

· However, the more common approach is to relax the resistance requirement 

· Varying degrees of resistance required ( “reasonable resistance” (modern approach) to “utmost” resistance (traditional approach)

· Note that in some situations resistance is clearly not required ( for example, if D is holding a gun to V’s head while having sex with her

MPC Approach

Because Rape is defined almost entirely from the male’s perspective under the MPC, there is no mention of a resistance requirement

· However, as with most states operating under the CL regime, resistance is relevant to proof of nonconsent

Pro Resistance Requirement:

a. want D to be reasonably aware that the sex is nonconsensual

b. a resistance requirement generates much more objective proof that:

i. V was not consenting

ii. D had the proper mens rea for rape

· Empirical evidence is divided on whether or not resistance actually helps or undermines the V’s well being

· one scholar notes that resistance should be encouraged not only b/c it reduces the risk of injury or death but also b/c it has salutary mental consequences that help the V of a rape or attempted rape recover may ably

Con Resistance Requirement:

a. It isn’t determinative on non-consent ( lack of resistance does not equal consent

b. “frozen” response ( V may be so paralyzed be fear that they appear submissive and consenting

c. Risk of provoking further injury to V

In State v. Rusk p302 the defendant met the victim at a bar after which the victim gave him a ride home. When they arrived outside his apartment, in an unfamiliar neighborhood, he took the keys out of the ignition and asked her to come up. She initially refused but then felt she had no choice but to get her keys. She begged defendant to let her leave. She became frightened by the look in his eyes. She agreed to do whatever defendant wanted if defendant promised not to kill her. Oral and vaginal intercourse followed. At one point he placed his hand on her neck and mildly choked her. Defendant was convicted by the jury. The MD statute rape requires “force or the threat of force against the will and without the consent of the other person.”

The Court of Appeals of MD restored the conviction holding that while the fear required must not be unreasonable, it was up to the jury to determine whether the victim’s fear was reasonable or not. The jury could have reasonably concluded that the taking of the her car keys was intended by Rusk to immobilize her alone, late at night , in a neighborhood with which she was not familiar; that after Pat had repeatedly refused to enter his apartment. Rusk commanded in firm tones that she do so; that Pat was badly frightened and feared that Rusk intended to rape her;… The court required force and found it in the light choking.

Defining Consent

· One problem with eliminating the force requirement and simply making nonconsensual intercourse criminal is that it is hard to define what consent constitutes

· Traditionally, nonconsent could only be established by physical resistance

· This was likely a result of the fact that verbal protests are considered insufficient b/c it is hard to tell when “no” means “no”

· Several approaches have been suggested for determining nonconsent:

a. verbal resistance + other behavior ( totality of the circumstances approach... “no” + circumstances

b. verbal resistance alone ( no always means no

c. verbal resistance or passivity, silence or ambivalence ( anything other then affirmative permission by words or conduct ( basically the MTS approach

d. absence of verbal permission ( not saying “yes”
When no isn’t no. In State v. Gangahar p332 defendant tried to fondle and kiss an undercover police officer investigating sexual harassment at a hotel the defendant hotel manager operated. The police officer pretended to be a job applicant and followed the defendant to a hotel room where she chose to site on the edge of the bed when the defendant placed his leg on her leg and rolled on top of her. The Nebraska Court of Appeals reversed the sexual assault conviction holding that although the police officer said “no,” her actions or inactions were not sufficient to make her refusal of consent reasonably known to defendant. 

In People v. Giardino the 16 year old victim drank several glasses of bourbon, became “woozy,” and “tipsy” and actively participated in numerous acts of intercourse and oral sex. The California court held that intoxication could invalidate consent even when the intoxication was not physically incapacitating. The court suggested applying the test of (1) whether the victim was unable to make a reasonable judgment as to the nature or harmfulness of the conduct or (2) more simply,  whether alcohol rendered the victim unable to make a reasonable judgment as to the nature or harmfulness of the conduct.”

In State v. Al-Hamdani the defendant was convicted on the basis of an expert’s testimony that a blood alcohol level of 0.15 was sufficient to render the victim incapable of meaningful consent because individuals in that condition cannot appreciate the consequences of their actions. 

Deception

Typically, fraudulent seduction does not constitute rape (although it may constitute sexual assault or harassment)

· logic lies in the force and nonconsent requirements

· fraudulent seduction
Compare this to fraud on behalf of the D that results in the V having sexual intercourse in circumstances where she is unaware:

· fraud in the factum

· e.g. “doctor” claims to be sticking an instrument in the V but it is actually his penis

Mens Rea of Rape

Different Approaches:

· Proof of recklessness or knowledge as to consent (England)

· Proof of Criminal Negligence – Reasonable person standard (Sherry, MTS). (Majority opinion)

· Though some states will only permit a reasonable mistake jury instruction if there is no chasm in the evidence as to consent. (Tyson?)

· Strict Liability When force or threat of force is present (Fischer)

· Strict Liability (Simcock) (Minority view)

Notes:

· In MTS the defendant must have a reasonable belief that consent was given. If the belief was present and it was not reasonable then he would still be guilty of rape. It is a negligence test. 

· When resistance is an explicit requirement it is an actus reas requirement. If consent is just a state of mind then it is a mens rea element. 
· Mens rea is less important in rape than in homicide or other crimes because legislatures tend to focus more on the actus reas. This may be due to the extreme violation of the victim (stress on V’s rights) and difficulty in determining criminal MR from innocent MR. 
In Commonwealth v. Sherry p342 the three defendants, doctors at a Boston Hospital, had sex with a fellow doctor after a party they had all attended. The defendants testified that it was all consensual but the victim claimed she verbally protested but could not fight back because she felt physically numbed. They were claiming that despite the victim’s protests they did not know or realize the victim did not provide her consent. The defendants appealed their guilty conviction on the basis that the jury should have been instructed that mistake of fact is a defense to the crime of rape. The Supreme Judicial Court of Massachusetts upheld the guilty verdict because mistake of fact in rape is only a consideration when a reasonable person would make that same mistake. Here the woman said no and no reasonable person could have thought she provided her consent. 

In Commonwealth v. Fischer the defendant and victim were both college freshmen. The defendant was convicted of involuntary deviate sexual intercourse for forceful oral sex with the victim. The victim claimed he held her down and forcefully placed his penis in her mouth despite her struggles. The defendant claimed in was all consensual and that though when she first said “no” he replied “no means yes,” he removed his penis from her mouth when she said “No, honestly I don’t.” He claimed that they had rough sex earlier in the day and that he therefore did not believe his actions were taken without her consent. The court upheld the conviction ruling that a defendant’s belief as to the victim's state of mind is not a defense to sexual assault crimes in which the defendant used physical force or threat thereof.

Strict liability. In Commonwealth v. Simcock the trial judge instructed the jury that “a belief that the victim consented would not be a defense even if reasonable.” The appellate court reaffirmed the conviction stating the rule was analogous to the rule that a defendant in a statutory rape case is not entitled to an instruction that a reasonable mistake as to the as to the victim’s age is a defense. However, the weight of American authority runs against this view

In Tyson v. State p350 the court denied an instruction to the jury that a reasonable mistake as to consent would be a defense because no reasonable person could have thought the victim had provided consent. Mike was convicted. Simons thought the case should have gone to the jury because of the chasm in evidence between the parties. 

Attempt - Significance of Resulting Harm
Mens Rea
	
	Element of object offense



	
	Result


	Circumstance
	Conduct

	Traditional common law


	HMR.
  Specifically, state must prove purpose (or “specific intent”) to bring about the result.  E.g. Thacker (550).


	No HMR (probably).  Same MR as the completed crime requires.  See Khan (552), Dunne (553).


	Purpose to engage in the prohibited conduct.  For example, in attempted bank robbery, D must have as his ultimate purpose to take the bank’s property.



	Model Penal Code


	HMR.  Specifically, either a purpose to bring about the result or D’s belief that he will cause the result.

See §5.01(1)(b).
	No HMR.  Same MR as required for completed crime.  See §5.01(1) (first clause) (“culpability otherwise required”).


	Purpose to engage in the prohibited conduct.

	Minority common law approach

(Thomas (550))


	No HMR.
  If completed crime requires R or extreme indifference, that also suffices for attempt.  (Based on the language “culpability otherwise required.”
)


	
	


MPC v. CL
MPC approach very similar to the CL approach

MPC §5.01 Criminal Attempt

(1) Definition of Attempt. A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:

a. Purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be; or

b. When causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or

c. Purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime


Justifiying HMR under MPC and CL

Under the “specific intent” (HMR) requirement, a D who recklessly or unintentionally creates a strong probability of killing someone but does not in the end cannot be convicted of attempted murder.

A few rationales have been offered for this result:

a. linguistic ( to attempt is to try and accomplish ( 

· therefore, one cannot be said to try if one does not intend to succeed

· of course, as Simons says this is a pretty dumb logic b/c if that’s the hang up, just change the name of the crime to something like “inchoate crimes”

b. moral ( one who intends to commit a criminal harm does a greater moral wrong than one who does so recklessly or negligently

· reckless and negligent actors are not as threatening as actors who act with HMR

c. utilitarian ( importance of intent is that it is likely followed by harmful consequences. Also makes more sense to deter people who intend to commit the crime.
d. don’t want to allow for convictions based on preliminary acts absent evidence of true intent to commit the crime

· especially forceful logic with inchoate attempts and MPC “substantial steps” test

· one response to that is that the HMR makes sense for the incomplete attempts (like robber has procured get away vehicle) but the usual MR should be kept for complete attempts (D committed last act – like firing the gun) ( Simons likes this approach
Attempted Felony-Murder

· Imagine that D, in robbing a bank, fires a warning shot at a guard and injures him ( can the D be convicted of attempted felony-murder
· Most states have held that there is no crime for attempted felony-murder

· This makes sense b/c F-M is not a specific intent crime in the first place

· However, it certainly suggests that there is something wrong with F-M in general

· Note that under Thomas the court would likely recognize attempted felony-murder b/c there is no mens rea required for a completed felony murder
· Florida does recognize attempted F-M.
Attempted Manslaughter

· For obvious logical reasons, a D cannot be convicted of attempted involuntary manslaughter ( can’t attempt to do something unintentionally

· However, as to voluntary manslaughter, courts have continuously upheld convictions for attempted voluntary manslaughter 

EX: D, in the heat of passion strikes at the V with a hatchet with the intent to kill but does not produce the intended result he can still be convicted of attempted manslaughter

In Thacker v. Commonwealth a drunk fired at a light shining through a tent. The court held that he could not be convicted of murder because he lacked intent to kill. (Had he succeeded he would have been guilty of depraved heart murder, but cannot be guilty of attempted depraved heart murder because of HMR.)

In People v. Thomas the defendant fired three shots a man he believed was a fleeing rapist. He was convicted of attempted reckless manslaughter. The court reasoned that intent can be imputed when a defendant recklessly disregards a substantial risk that a result will occur. (Minority view!)

In Smallwood v. State p547 the HIV positive defendant was convicted of attempted murder for raping a woman (he pled guilty to rape and armed robbery). The state insisted the necessary intent to kill was present just as it is what a person fires a loaded firearm at a person. The Appellate court disagreed and overturned the conviction; “the State has presented no evidence from which it can reasonably be concluded that death by AIDS is a probable result of D’s actions to the same extent that death is the probable result of firing a deadly weapon at a vital part of someone’s body.” 

The court differentiated the lack of intent in this case from the presence of intent in State v. Hinkshouse, in which the HIV positive defendant was convicted of attempted murder for engaging in unprotected sex with a number of women, by pointing out that there the defendant lied to the women about his HIV status, refused their requests that he wear condoms, and told one of his sexual partners that if he were HIV positive he would spread the virus to other people. 

The MPC would hold Smallwood liable if MR of Knowledge is found to be present. The Thomas court would probably convict the defendant of attempted depraved heart murder. 

In Regina v. Khan the jury was instructed that rape requires proof that the defendant knew the victim was not consenting or was reckless as to whether the victim was consenting or not and that the same would apply to attempted rape. The Court of Appeal affirmed on the basis that the intent of the defendants, to have forceful intercourse, is the same irrespective of whether he was reckless or not as to the victim’s consent, thus the recklessness as to whether consent was granted or not plays no role in attempted rape. 

In Commonwealth v. Dunne p553 the defendant was convicted of attempted statutory rape even though it was not alleged that he knew the victim was underage. “It would be incongruous of us to posit one rule for the completed act and one rule for the attempt.” (Statutory rape is strict liability)

In Jones v. State the defendant shot at a house full of people, wounding several and killing one. He was convicted of murder of the person he killed but acquitted of attempted murder of those he wounded. The court reasoned that attempted murder requires intent to kill while it is sufficient for murder that defendant merely act recklessly. 

Actus Reus
Preparation v. Attempt

Preparation by definition means you haven’t gone far enough. Courts use the term to state the point, irrespective of their view, that the activity was not far enough along to warrant being considered a crime. 

One reason for judicial reluctance to move the threshold of criminality to an earlier point of time has been the desire to preserve for the defendant a “locus penitentiae,” an opportunity to repent, to change one’s mind. If we do move the threshold back the defendant would be liable for attempt even though we can never be sure he would have taken those steps. Some, however, feel that attempt should be treated like other offenses in which abandonment may affect sentencing but cannot erase liability. 

Proximity Test. There must be dangerous proximity to success. Emphasis is on what remains to be done. 

· Narrow Approach – requires high probability of success (He enters the bank)  

· Broad Approach – requires slightly lower probability of success (He parks in front of the bank, and hides the gun inside his jacket)

Res ipsa/Unequivocal Test. Focuses on whether the actions absolutely indicate intent. (Silent movie)

· The focus is just on the acts and not on any admissions or statements. Acts themselves, and only the acts, must be the evidence of intent.  

· There must not be any ambiguity as to why the actions were committed.

· Generally, the proximity will allow for earlier intervention than the Proximity Test

· Can be defined in terms of narrow and broad approach as well (??)

.
 “To buy a box of matches with intent to use them in burning a haystack is not an attempt to commit arson, for it is in itself and in appearance an innocent act, there being many other reasons than arson for buying matches. But he who takes matches to a haystack and there lights one of them and blows it out on finding that he is observed, has done an act which speaks for itself, and he is guilty of criminal attempts accordingly.” King v. Barker

The MPC test. Requires substantial steps. Focuses on what the actor had already done and not on what remains to be done. 
· There need not be a ‘last proximate act’

·  “The fact that further major steps must be taken before the crime can be completed does not preclude a finding that the steps already undertaken are substantial.” US v. Jackson

· Specifically designed to give weight to confessions, and admissions
Last Act Test

D must have taken the last step which he was to take on his road to the criminal offense

· Thus, firing the gun constituted an attempt but loading it was still preparation

· The obvious problem with this test is that it doesn’t really allow for the early prevention of crimes

· this test has been largely rejected
Timeline of different attempt standard. 

----/----------------/------------/--------------/------------/---------------/-------

Mere prep.      MPC     Res ipsa.    Proximity    Last act         Crime



        /Uneqv.

Notes:

Substantive crimes are innocent acts which, when done with a forbidden intent, become criminal. Eg, stalking. The NY anti-stalking law has no physical harm requirement, it merely requires “material harm to the victim’s mental or emotional health.”

MPC §5.01

(1)(c): to be guilty of an offense, an actor must have done or omitted to do something that constitutes a “substantial step in a course of conduct planned to culminate in his commission of the crime”

(2) Conduct shall not be held to constitute a substantial step under §§(1)(c) of this section unless it is strongly corroborative of the actor’s criminal purpose. Without negativing the sufficiency of other conduct, the following, if strongly corroborative  of the actor’s criminal purpose, shall not be held insufficient as a matter of law:

a. Lying in wait, searching for or following the contemplated victim of the crime;

b. Enticing or seeking to entice the contemplated victim of the crime to go to the place contemplated for its commission

c. Reconnoitering the place contemplated for the commission of the crime;

d. Unlawful entry of a structure, vehicle or enclosure in which it is contemplated that the crime will be committed

e. Possession of material to be employed in the commission of the crime, which are specifically designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances;

f. Possession, collection or fabrication of materials to be employed in the commission of the crime, at or near the place contemplated for its commission, where such possession, collection or fabrication serves no lawful purpose of the actor under the circumstances

g. Soliciting an agent to engage in conduct constituting an element of the crime.

Note: satisfying these factors does not necessarily mean you are liable for attempt ( the factors help but you aren’t automatically liable ( in other words, a case that has one of these factors would certainly get to a jury

· Also, you don’t need these seven listed factors in order to get a conviction

In People v. Rizzo p555 defendants were scouting the neighborhood looking for a payroll manager whom they believed had made a bank withdrawal. They were apprehended by the police and charged with attempted robbery. It turns out the payroll manager was not at all in the neighborhood and had not even made a bank withdrawal that day. D’s were acquitted after the court applied the narrow proximity test. MPC and Res ipsa would convict (Confirm res ipsa)

In State v. Duke a detective masquerading as a 12 yr old on an internet chat room agreed to rendezvous with defendant who was arrested when he showed up at the agreed spot. Conviction was overturned on the basis that there was no dangerous proximity to success. (What would MPC and res ipsa do here?)

Policy and Preparation Tests

Have to balance allowing an attempt conviction later (proximity test) V. early (MPC) 

	Late
	Early

	· Gives actor a chance to change his mind ( “locus penitentiae” (opportunity to repent) (a. incentive to desist  b. apart from incentive, not fair to punish one who might change mind)

· More assured of mens rea and firmness of intent (ensure he will commit crime)

· Respects D’s liberty interest ( don’t want to bring in the heavy hand of the criminal law to early

· Places a strain on police and prevention of crime Early conviction is too speculative – (attempt for what- person might have contemplated many crimes…)
	· Help prevent crime early; facilitate police (depends on how much you trust police)

· Avoid public dangers (e.g. public shootout)

· Easier to convict given less clear evidence 


Abandonment
You cannot abandon a completed crime. In other words you can’t rob a bank, return the money a few minutes later, and get off scot free.

The legal theory of abandonment is only relevant once one has crossed the threshold from preparation to (your particular standard of) attempt. Any abandonment prior to that is irrelevant because the actor is anyway not culpable. 

Common law

Traditionally common law never recognized abandonment. Though, recently some courts have recognized the defense if the abandonment is complete and voluntary. 

The stricter your standard for attempt the less likely an abandonment defense is likely to be recognized. The reasoning is that is that the D already crossed a high bar so any abandonment is not really cared about. 

MPC

The MPC recognizes abandonment as a complete defense. Abandonment must be under circumstances manifesting a voluntary and complete renunciation of the complete purpose.
How you analyze attempts:

First you ask, did the defendant cross the line from preparation to your attempt test?

If yes, D is liable for attempt unless (1) jurisdiction recognizes abandonment defense, and (2) D abandons for good reason. 

If no, D is not guilty of attempt, period. Not guilty even if reason for not crossing line is “bad” or “not good.”
MPC §5.01(4)

Renunciation of Criminal Purpose. When the actors conduct would otherwise constitute an attempt under §§ (1)(b) or (1)(c)... it is an affirmative defense that he abandoned his effort to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose. The establishment of such defense does not, however, affect the liability of an accomplice who did not join in such abandonment or prevention.

Within the meaning of this Article, renunciation of criminal purpose is not voluntary if it is motivated, in

whole or in part, by circumstances, not present or apparent at the inception of the actor’s course of conduct, which increase the probability of detection or apprehension or which make more difficult the accomplishment of the criminal purpose. 

Renunciation is not complete if it is motivated by a decision to postpone the criminal conduct until a more advantageous time or to transfer the criminal effort to another but similar objective or victim.



In People v. McNeal defendant accosted a girl who had been waiting at a bus stop and forced her at knife point to accompany him to a house, with the intent to rape her. After an extended conversation in which the girl pleaded with him to let her go, defendant released the girl, saying that he was sorry and would never engage in such behavior again. The court affirmed a conviction for attempted sexual assault, upholding a finding that because of the victim’s ‘unexpected resistance,’ the defendant’s renunciation was not voluntary.  
On similar facts the court in Ross v. State found abandonment as a matter of law and reversed a conviction for attempted rape, stating: “Defendant did not fail in his attack. No one prevented him from completing it. The victim did not sound an alarm. She successfully persuaded the defendant, of his own free will, to abandon his attempt.” (Prof disagrees because he nevertheless still terrorized the victim)

In McQuirter v. State (36 Ala. App. 707) 1953 p558 the black defendant was convicted of an attempt to commit an assault with intent to rape. He watched his intended white victim, came close to her and muttered at her, but was then scared away when a man approached. The Chief of Police testified the defendant confessed at the jail that he intended to rape the intended victim. D denied everything including the confession. 

The Alabama Court of Appeals upheld the conviction stating that for the crime of attempt to commit an assault with intent to rape there must be intent to commit sexual intercourse against the intended victim’s will and that it was up to the jury to determine if said intent was present.(This is a minority view and does not represent any of the attempt tests described above. Were the MPC approach applied here, the instructions to the jury would have reflected the MPC definition of substantial step and the defendant would likely be acquitted)
In People v. Johnson (NY MPC state) D was denied an abandonment defense when he entered a gas station, pulled a gun, and demanded money. When the station attendant produced only $50 and said this was all the cash available the defendant departed saying “I was just kidding, forget it ever happened.” Many disagree and thing the abandonment defense should apply.
Impossibility
	
	A. Factual impossibility

	B. So-called “legal” impossibility

	C. True legal impossibility

	Examples


	· Mr. Fact (p. 586)

· Picking an empty pocket

· Shooting at an empty bed


	· Shooting a stuffed rather than live deer

· Receiving property that is no longer stolen (Jaffe)

· Lady Eldon: smuggling English rather than French lace (582)


	· Mr. Law (p. 586)

· Smoking marijuana when this is no longer a crime

· Lady Eldon modified hypothetical: smuggling French lace when this is not a crime (585)



	Traditional common law approach


	No defense.

(D is still guilty of attempt if he has the required mens rea for attempt.)


	Defense.

(D cannot be guilty of attempt.)

Rationales: 

· Lack of an illegal “intent” (Keedy, Perkins)

· Concern that acts don’t strongly corroborate intent (Oviedo)


	Defense.

(D cannot be guilty of attempt, even if he believes he is committing a crime.)

Rationale: principle of legality.

	MPC and modern approach 

(e.g. Dlugash)


	No defense. 

(D is still guilty of attempt if he has the required mens rea for attempt.)


	No defense.  

See NY statute (577).

Rationale: This category, “so-called legal imposs.,” is really just one type of factual impossibility.


	Defense.

See NY statute (577).

Rationale: principle of legality.




** Note: “Inherently impossible” attempts are a subcategory of factually impossible attempts for which some jurisdictions would recognize a defense, or at least permit the judge to dismiss the case, if a reasonable person would realize that the means cannot possibly succeed (see Robbins proposal (586)) or if the means chosen are inherently very unlikely to succeed (see MPC §5.05(2)).
MPC §5.01

Definition of Attempt. A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:

d. Purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be; or

e. When causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or

f. Purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime


In People v. Dlugash (41 NY2d 725) p577 the defendant shot the victim five times after the victim had already been shot and killed a few minutes before.. The NY Court of Appeals held that the defendant can be charged for attempted murder if he thought the victim was still alive because “it is no defense that, under the attendant circumstances, the crime is factually or [hybrid] legally impossible of commission, if such crime could have been committed had the attendant circumstances been as such person believed them to be.”

Accomplice Liability

MR: P (some CL have K) for conduct of PR; crime MR for Circumstance (CL minority view is K; MPC silent on issue); crime MR for Result (CL minority view is K) + AR 

At CL there were distinct categories that dictated the level of punishment a person involved in a crime in various capacities was subjected to

· Thus, the CL divided persons into

a. principals

i. first degree ( person who actually committed the crime

ii. second degree ( person who is “present” at crime but only aids or abets

b. accessory ( person who is not present at crime

i. before the fact ( procures, counsels or commands principal to commit crime

ii. after the fact ( receives, relieves, comforts or assists felon after commission of the crime

· These distinctions have largely been abolished

· Thus, apart from accessory after the fact, the other three levels of complicity are punished the same in most jurisdictions ( effectively treat everyone as principals
· Furthermore, there is no requirement that the principal be convicted before the accomplice can be convicted
· Under CL you cannot be an accomplice to attempt. 
Mens Rea for Accomplice Liability

The mens rea of the accomplice is distinct from the mens rea of the principal

· However, the mens rea necessary hinges on what type of material element is under review

Conduct Elements

What is the mens rea necessary as to the D’s conduct in allegedly aiding the principal?

· Can a D be held liable for knowingly or recklessly aiding a principal in the commission of a crime?

· One thing to consider is the crime in question – for serious crimes (murder, rape, etc) courts may be more willing to allow an accomplice to knowingly or even recklessly aid whereas with lesser crimes (burglary, theft, etc.) the same court may not be willing to do so 

Common Law (MPC approach is the same)

Typically, a true purpose (specific intent) is required to hold a person liable as an accomplice as to conduct elements ( thus, he must actually intend his action to further the criminal action of the principal

Hicks v. US

Facts: D and his buddy R got into an argument with the V. R pulled a gun and started pointing it at V. D, who was nearby on his horse started laughing and at one point said to D – “take off your hat and die like a man”. R shot V and then he and D rode off together. 

Issue: Does an accomplice have to have the actual intent to encourage a principal to committ the crime?

Held: Yes – even if the effect of the D’s conduct or words is to encourage the perpetrator to commit the crime, if the D does not intend this result he cannot be convicted as an accomplice

· The jury instruction was erroneous b/c it made it seem that, irrespective of intent, an accomplice could be held liable if the effect of his conduct was to encourage the principal to commit the crime

· This case also seems to fail on actus reus grounds b/c there is some ambiguity as to whether D’s statements or conduct actually did anything to encourage R

State v. Gladstone

Facts: Thompson, an undercover informant tried to procure some weed from Gladstone (the D). D didn’t have any but he referred him to Kent, another dealer. D went so far as to give Thompson Kent’s address and draw a map for him. Thompson then went to Kents house and bought weed from Kent. There was no evidence that Kent and the D ever communicated during the interim or that the D stood to benefit from the sale in anyway.  

Issue: was D guilty of aiding and abetting Kent in the sale of the weed even though he didn’t associate or connect himself with Kent? Put more generally – should knowingly facilitating the commission of a crime be enough to hold a D liable as an accomplice?

Held: No ( court holds that aider and abetter must have done something in association or connection with the principal to accomplish the crime. Need specific intent to aid in the commission of the crime

· Court seems to be worried about precedent that might be set if it allows conviction on these facts ( might allow for convictions in cases where a person merely refers someone to another third party who might be willing to commit the crime

MPC

After some deliberation on this question the MPC ended up adopting a standard similar to the CL ( need purpose or intent to aid in the commission of the crime

MPC §2.06(3)

A person is an accomplice of another person in the commission of an offense if:

a. With the purpose of promoting or facilitating the commission of the offense, he

(i) solicits such other person to commit it; or

(ii) aids or agrees or attempts to aid such other person in planning or committing it; or

(iii) having a legal duty to prevent the commission of the offense, fails to make proper effort to do so; 

b. his conduct is expressly declared by law to establish his complicity
Other Approaches:

Some states allow an accomplice to knowingly or even recklessly or negligently aid a principal

Policy: 

Most courts do require P facilitation in acc liability (some only require K)

(in most of crim law (i.e. murder) P and K is pretty much the same; but no here)

Time of Crim law where differentiate b/w P or K  

1. MR for attempt 

2. Treason (need P to aid enemy) 

3. Accomplice liability 

4. Some murder/ medical treatment 

Policy:

Is P or K better to require?

Gladstone, MPC approach required P; some prefer K

P: want the narrow test of liability (tough to convict if taken literally)- confine liability to those especially culpable or dangerous; concerned with broadness of K test (can degenerate into R or N test); turn minor culpability of ave. citizens into serious crimes; concern for merchants

Some courts will call K + extra culpability (some addtl act) as P

K: not unfair to impose burden

What about requiring K for serious crime and P for less serious crimes

Or can have P test to convict of full accomplicity and K test to convict of a misdemeanor  (criminal facilitation -> aid without true purpose, but just K)

Criminal Facilitation

Some states have compromised by making knowingly aid (e.g. aid without a true purpose) a separate crime with a lesser penalty

EX: NY Statute ( “A person is guilty of criminal facilitation in the second degree when, believing it probable that he is rendering aid to a person who intends to commit a crime, he engages in conduct which provides such person with means or opportunity for the commission thereof and which in fact aids such person to commit a felony.” 

Fountain Approach

Allow K to suffice for serious crimes (murder, rape, burglary) but not as to minor crimes (theft, vandalism)

· this approach partially reflects the idea that the distinction between P and K is often slight

· thus, in serious crimes, it seems reasonable to hold a D liable even if there mens rea is not sufficiently focused enough to constitute P
US v. Fountain

Facts: D (a prison inmate) knowingly procured a weapon for another prisoner who used it to kill a guard

Held: Although D did not have the purpose to kill the guard, he acted with sufficient knowledge in aiding the P that a conviction for aiding and abetting a murder was sufficient. 

Natural and Foreseeable Consequences

1. D must purposefully facilitate crime X

2. If more serious crime Y is foreseeable consequence of X, then G of Y as well

Some states even go so far to allow a D to be held liable for an accomplice if the natural and foreseeable consequence of their conduct is the commission of a crime by the P.

CRITISISM: (The 'natural and probable consequence' rule of accomplice liability, if viewed as a broad generalization, is inconsistent with more fundamental principles of our system of criminal law. It would permit liability to be predicated upon negligence even when the crime involved requires a different state of mind. Such is not possible as to one who has personally committed a crime, and should likewise not be the case as to those who have given aid or counsel….. The artificial imputation of stepped-up intent, inherent in both the felony-murder rule and the "foreseeable consequence" doctrine, is inconsistent with the "universal and persistent" notion that criminal punishment must be proportional to the defendant's culpable mental state
· this is a very controversial approach – however, it is widely applied

· some states limit it in some regard ( see Roy (hinges  on what Ct determines to be foreseeable)
· the MPC explicitly rejects this approach ( says accomplice liability should be limited to what D intended

EX: D purposefully facilitates crime A and crime B is a natural and probable consequence of A then D liable for B

People v. Luparello

Facts: D wanted to find his lover who had abandoned him.  Thinking he could get some information from V he sent his friends to get info from him “at whatever costs”. Friends went and ended up killing V while D was not present

Issue: Could D be convicted for murder even though he lacked the intent to kill the V?

Held: Yes – D purposefully facilitated in the commission of the assualt and battery of the V and a natural and probable consequence of this was the resulting crime of murder

Roy v. US

Facts: D aided an undercover cop in obtaining a gun by referring him to B. B then robbed the cop of all his money and didn’t deliver the promised gun. 

PH: Lower court convicted D as an accomplice to the armed robbery committed by B under the natural and foreseeable consequences rule

Held: Court reversed, stating that D did not reasonably intend for the armed robbery to occur and did not have the necessary mens rea for the crime to be held liable as an accomplice
Circumstance Elements

What type of mens rea is required as to circumstance elements of a crime for an accomplice?

EX: A encourages B to have sex with Y, an underage female

· B as principal is guilty of statutory rape under SL

· But what about A?

Common Law
The CL Approach to accomplice liability and circumstance elements is that typically, an accomplice needs the same mens rea as the principal

· Thus, in the above example, A would be liable no matter what

· Mirrors the approach to attempt and circumstance elements

· However, a minority of states require an accomplice to knowingly act with regard to circumstance elements ( see Xavier
MPC

The MPC approach to accomplice liability and circumstance elements is ambiguous. 

· Drafters of the MPC left it ambiguous on purpose

Result Elements

What mens rea is required as a to a result element of a crime? More specifically, if a crime can be committed negligently or recklessly, can an accomplice be held liable?

EX: A encourages P to speed on a public road near a school. P loses control of the car and strike and kills V. P is prosecuted for negligent homicide. A may also be held accountable as an accomplice to the crime. 
CL Approach

The CL is split on what mens rea is required as to result elements

· Some states do not allow an accomplice to be convicted for crimes requiring R or N
· Most do allow an accomplice to be liable for crimes requiring R or N ( see McVay, Russell, Abbott
In State v. McVay p610 the defendant was charged with aiding and abetting involuntary manslaughter. The principals, the Captain and Engineer of a steamship, had negligently created steam which the boiler could not carry, resulting in an explosion that killed many people. The defendant had negligently hired and counseled the principals to disregard their duties and negligently create steam despite knowing the boiler was unsafe. The RI Supreme Court upheld the charge holding that a merely negligent accomplice can be charged with aiding and abetting a crime of criminal negligence.

In People v. Russel p613 the defendants engaged in a gun battle outside a school. The principal stepped out and was hit and killed by a stray bullet. Though it could not be proven who shot the bullet the defendants were all charged with aiding and abetting depraved murder. The New York Court of Appeals upheld the conviction because, though they were adversaries in the gun battle, the defendants had acknowledged and accepted each other’s challenges to engage in the gun battle and thus tacitly agreed to place the lives of innocent bystanders at great risk. (It was unlike an ambush or spontaneous attack). Each person could be convicted of aiding the other because, as an accomplice, they possessed the mens rea for the offense – a reckless disregard of a substantial and unjustifiable risk to human life.

People v. Abbot Drag racing case that was precedent for Russell.  Adversaries in a drag race were held liable for negligent homicide when one driver lost control of the car and killed another driver and two passengers.  Court found that accomplice intentionally participated with principal in inherently dangerous and unlawful activity and thus shared his culpability of negligence.
MPC

MPC takes the stance that as to result elements, the accomplice must have the same mens rea as would be required if he committed the crime

Two steps:

a. was D an accomplice in the conduct that caused the result? ( need purpose for conduct of PR

b. did D act with the culpability, if any, regarding the result that is sufficient for the commission of the offense?

MPC §2.06(4)

When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense, if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense. 


Actus Reus for Accomplice Liability

What acts are sufficient to make a party an accomplice to a crime?

CL Approach:

At CL, an accomplice can render sufficient aid by: (to be ACC, PR must commit crime or crime in attempt crime) The aid need not be known to the principal to give rise to accomplice liability ( see Tally
preconcert with principal
physical aid (don’t need “but for” cause, so your aid may be almost (under MPC can be totally) useless) 

its enough if it merely increases the likelihood of the crime being executed ( very low level of effect

thus, mere applaud or encouragement may be enough

one-chance rule ( if accomplices aid deprives V of even “one-chance” then aid is sufficient

· casing the scene of the contemplated crime

· procuring instruments needed for the crime

· acting in such a way as to make the likelihood of success greater ( see Tally
known efforts/ psychological aid( if person is deaf and can’t hear you then no AR (unless MPC and claim encouragement was more than just known efforts but actual aid…where you become attempted accomplice))

· offering encouragement or motivation ( see Wilcox
omission (accomplice if has legal duty to prevent offense and fail to do so with purpose of promoting or facilitating crime) 

Question are: 1. was there a legal duty? (to have AR); 2. did you have purpose to facilitate? (required MR) (for all elements, so not always have P for results elements of death, but still can be guilty of accomplice to child beating or neglect (rather than murder)

UNDER MPC ADD:

attempts to aid (even if it has no effect) 
attempted liability for accomplice even if principle commits no crime (not even attempted crime)
In Wilcox v. Jeffrey 617 an American jazz musician performed an illegal performance in Britain, at the time it was illegal for foreign performers to give concerts in Britain. The defendant was the owner of a jazz magazine who attended the concert to obtain ‘copy’ for his magazine. He was charged with aiding and abetting the illegal concert through purchase of his ticket and his desire to appreciate and write glowingly about the performance. The court upheld the conviction, though it noted that he would not be convicted if his purpose was to boo or express displeasure by stating “the musicians union do not like you foreigners coming here and playing and you ought to get of stage.”

In Attorney General v. Judge Tally p618 the defendant judge’s sister in law was seduced by Ross. Four men headed to the nearby town Ross was in, to kill him. Ross’ relatives had learned of the men and sent a telegram to Ross warning him of the impending danger. Defendant judge learned of the telegram and sent a second telegram instructing the telegraph operator not to deliver the first message. The message wasn’t delivered and Ross was killed. Defendant judge was convicted of aiding and abetting the murder. 

The court ruled that though the defendant’s actions must be in preconcert with the principals, the assistance given need not be a but for cause of the result. “If the aid in homicide can be shown to have put the deceased at a disadvantage, to have deprived him of a single chance of life, which but for it he would have had, he who furnishes such aid is guilty though it cannot be known or shown that

MPC Approach:

The MPC approach to accomplice aid is similar to the CL with two significant changes...

MPC §2.06(3) 

A person is an accomplice of another person in the commission of an offense if:

a. With the purpose of promoting or facilitating the commission of the offense, he

(i) solicits such other person to commit it; or

(ii) aids or agrees or attempts to aid such other person in planning or committing it; or

(iii) having a legal duty to prevent the commission of the offense, fails to make proper effort to do so; 

Under the MPC a D can be convicted as an accomplice even if:

a. his aid is completely ineffectual ( “agrees or attempts to aid”

· contrast to CL ( no liability if aid given is completely ineffectual

· logic is that accomplices subjective culpability is still high

b. the principal does not attempt the crime or is found not to have attempted the crime
· follows from MPC §5.01(3) 

· contrast to CL ( no liability if principal does not attempt the crime or is found to not have attempted the crime 

MPC §5.01(3)

Conduct Designed to Aid Another in Commission of a Crime. A person who engages in conduct designed to aid another to commit a crime which would establish his complicity under §2.06 if the crime were committed by such other person, is guilty of an attempt to commit the crime, although the crime is not committed or attempted by such other person

Accomplice to Excused or Justified Crime
If PR is justified then ACC justified, if PR just excused, ACC Guilty.
Complicity by Omission

Can a person become an accomplice by failing to act to prevent another from committing a crime?

CL and MPC Approach

Under both the MPC and the CL, if the D has a legal duty to act, they may be liable as an accomplice for an omission if the D does so with the purpose or intent to aid in the commission of the crime
· hinges on ascertaining when a legal duty is present

· e.g. parent-child, husband-wife, caretaker-charge

In State v. Davis p621 the defendant ignored the victim’s pleas for help and did nothing as his son dragged her into the bedroom. The defendant followed and lay down next to her on the bed as his son raped her. The court held that the defendant’s refusal to help and his presence during the rape, facilitated and encouraged the perpetrator’s actions.

In People v. Stanciel a mother was charged as an accomplice to murder when she violated a court order ordering her to keep her three year old child away from her boyfriend who had abusively disciplined the child in the past, and let the boyfriend discipline the child again, killing her. The court ruled that the failure to protect the child from the boyfriend made her an accomplice to the murder. (The mother could probably also be considered an accomplice for depraved hear murder using the same approach as McVay as to R and N)

In CG v. State p620 the mother was convicted as an accomplice to child abuse when over a long period of time she failed to intervene as the father abused the child. The mother had told the child she liked it when the father abused her. The could ruled that not only was the mother tolerant of the abuse but she was also tried to inculcate in the child a positive attitude about it. She therefore intended to allow the sexual abuse to occur to maintain her relationship.

Conspiracy: 

Can be punished separately from planned crime… does not require planned crime be committed (conspiracy as distinct crime)… prosecutors like it; academic dislike it… 

Exculpation
Three different types of defenses:

1. element defense ( assert that the prosecutor has failed to establish one of the material elements of the offense

2. justification ( offer proof of something that negates culpability

· self-defense

· necessity

3. excuse ( offer proof of something that negates culpability

· insanity

· duress

Justification v. Excuse:

A. Justification

· Admit that you did X but argue that it was the right or sensible thing to do

· Accept responsibility for doing X but deny that it was wrong

a full justification is a defense with the following rationale: although D committed what would otherwise be a crime, she did not commit a punishable wrong because she had an overriding good reason (“justification”) for acting as she did.  

B. Excuse

· Argue that it isn’t quite fair to say that you did X

· Argue that is was a mistake, or unintentional or that you were under someone’s influence

· Admit that your conduct was wrong but deny full responsibility for X

Full excuse is a defense with a different rationale: although D might have committed a crime that was an unjustifiable wrong, he is not criminally responsible and cannot justly be blamed for what he did.  Classic examples are insanity and duress (where D gives in to coercive pressure from another and commits a crime).  In short, a justified D validly claims, “I didn’t do anything wrong,” while an excused D validly claims, “OK, maybe I did something wrong, but it’s not fair to blame me for it.”
Justification

Self-Defense

Policy Arguments for Self Defense

1. Justification ( D has done the right or permissible thing

a. Deterrence of future aggression ( the wrongdoer may alter his behavior if he knows that he may likely be confronted by deadly force

· Of course, the counter argument here is that the legal rules really aren’t going to have much of an effect on either the aggressor or the defenders behavior

b. Lesser evil on this occasion ( in weighing a potential rape v. the death of a rapist we are in some sense comfortable saying the greater evil has been avoided when the rapist is killed

c. Moral forfeiture ( wrongdoer has forfeited their rights to a certain extent by committing a serious wrong (this focuses on the aggressors conduct)

· Linked to the lessor evil rationale

· Doesn’t apply to cases of the nonculpable aggressor

d. Right of autonomy, right to resist ( powerful notion that it’s your own body, your own physical integrity that is being violated and you are entitled to respond by protecting it

2. Excuse ( D may not have done the right thing but they can’t really be blamed

a. Instinct for self-preservation ( we can’t expect more from people... it’s only human for people to respond in this manner

b. Realistic Expectation- sudden emergency – do whatever it takes to protect self

CL Approach

1. Proportionality (NOT a  #s game- can kill 100 aggressors to save 1 life)
· threat of death or seriously bodily injury (to D or a third party)

· Some states include kidnapping, forcible rape or sodomy and even forcible robbery (see NY i.e.Goetz)

· Only entitled to use force that is proportional to the harm threatened

· Cannot respond to non-deadly attacks with lethal force

· Threat of minor physical harm would not entitle D to use lethal force (need threat of GBI or death)

· E.g. – D not entitled to kill an 97 year old aggressor in a wheel chair who is threatening to kill him with a steak knife

2. Necessity
· Threat must be unlawful and immediate
· Danger must be pressing and urgent
· Force should only be used to the extent it is necessary

· Imminence requirement of bodily harm (property not count) (drunk weak grandmother under control of her friends w/o weapon not qualify)

· Innocent aggressors in law(i.e. insane) or in threat (i.e. falls on you in well) not relevant

3. Reasonable Belief

Defender must subjectively believe that he is in imminent peril of death

· This belief must also be objectively reasonable-objectively and subjectively

4. Right Motive: -under MPC and CL, necessary conditions of SD is that D actually believed in the necessity to use defensive force (i.e. not self defense if kill someone not knowing that he was about to kill you – pg 786 for the hypo)
5. Pre-empt future harm, not retaliate
6. Right to SD ends with threat
MPC approach:

SAME AS CL BUT…

See §3.04 and §3.09

Under the MPC use of deadly force is justified if D is faced with threat of:

a. Death

b. Serious Bodily Injury

c. Rape

d. Kidnapping (not typically available at CL)

The threat must be immediately necessary (a little broader then CL approach)

· D’s fear must be reasonable as measured by an “actor in his situation” ( potentially more subjective then CL approach to “reasonable” person standard

Reasonableness, Belief and Mistake
	
	Result:


	A. Unreasonable mistake (about facts justifying self-defense)


	B. Reasonable mistake



	New York:

“All or nothing”

P. 742


	Death
	No defense:

   G of murder
	NG (not guilty); full defense



	
	No death
	No defense:

   G of attempted murder
	NG

	MPC:

Rough “symmetry”

§3.09(2)


	Death
	Partial defense:

If negligent, guilty of N homicide.

If reckless, guilty of R manslaughter.


	NG

	
	No death
	Full defense:

   Not guilty*
	NG

	Some CL courts:

Imperfect self-defense

P. 749
	Death
	Partial defense:

G of manslaughter

(voluntary or involuntary)
	NG


CL Approach

To varying degrees states have relaxed the typical objective standard applied in cases of self-defense

· The traditional requirement is that a D have a reasonable belief

· However, many courts have taken different approaches to allowing more of a D’s personal characteristics into a determination of whether or not their apprehension was reasonable

The prevailing approach is to allow things like the D’s physical characteristics (weight, height, etc.) to enter in the standard while denying things like the D’s peculiar mental characteristics (timidity, aggression, depression, etc.)

· Certain other personal characteristics may also be allowed to give the jury “special insight” into the D’s situation as they perceived it ( see Goetz, Kelly
· Thus, evidence of prior muggings or prior abuse may be relevant under this approach

MPC Approach

The MPC takes a slightly more liberal view of the reasonableness standard 

· Relevant language lies in “reasonable person in the actor’s situation” ( see §2.02

· Arguably lets a little bit more in then the CL approach

· Tracks the CL approach of distinguishing between physical v. mental characteristics

Policy and Subjective Standards

Should we just go with a completely subjective test?

· Hardly any states go this far

· The argument for a completely subjective test is that it protects certain classes of people (like BW)

Obvious concerns are that:

a. its really hard to prove what is going on in the defenders head (could easily lie)

b. by insisting on an objectively reasonable belief we are closer to guaranteeing that the V himself was culpable

c. don’t want to allow any little idiosyncratic reason (racism, stupidity, jumpiness, etc) to allow for the use of deadly force

BESIDES: objective test is sufficiently flexible- reasonable people are expected to act unreasonably during time when SD becomes necessary.

People v. Goetz  D was on the subway when four youths approached him, one of the saying, “give me five dollars.”  None of the youths displayed a weapon.  D responded by brandishing an unlicensed gun and shooting at the four youths in rapid succession.  When one of the youths still remained sitting up, D shot at him again.  D claimed that he was being robbed by the four youths. Court held self-defense required that the person reasonably believe that it was necessary to defend himself from what he reasonably believed to be the use of or imminent use of unlawful physical force by another.

· The court said if Goetz was frail and the assailants large, Goetz would have had more latitude to respond with deadly force. Similarly, if he was large and the assailants puny he may be required to wait longer to apply deadly force. 

· The court held the past muggings to Goetz were relevant. Two possible reasons:

· It may have given him special insight into what is a deadly threat (Simons’ view)

· It may have understandably made him unusually jumpy. (Unlikely; Dressler)

· Unlike the NY court which charged Goetz with attempted murder, the MPC would let Goetz go free, because it considers Goetz only to have the MR or N or R, even though there was purpose as to the murder, and the MPC has no attempted negligent homicide or manslaughter. However, he may be guilty of the misdemeanor of reckless endangerment. 

Goetz and Race

In so far as we think of self-defense to be used as an justification, we may find race as factor to be repulsive, but in regards of an excuse, this may be more realistic that ppl would act one way

Although it was never brought up at trial, one of the key factors in the Goetz case may have been the fact that the 4 youths were black. 

· Should this matter?

· In some sense, if Goetz really was racist and stereotyped broadly this would be relevant as to determining the reasonableness of his fear

· However, the concern is that this essentially legitimizes racism and stereotypes ( law should not allow such subjective moral standards to play a role

· No state has ever explicitly permitted instructions based on race

· However, a jury is likely to take into account on its own... 

Danger to Others:

In Commonwealth v. Fowlin the D was attached at a nightclub by three assailants. Thinking he was about to be killed he shot in the general direction of his assailants and killed one of them. There were 200 people in the nightclub and he also injured one of them. The Pennsylvania Supreme Court reversed aggravated assault and reckless endangerment charges because if a D meets the requirement for self defense, reasonably believing that deadly force is necessary to avoid death or serious bodily harm, he cannot be deemed reckless regardless of the extent to which he endangers innocent bystanders.

The MPC would hold in the case above that the D could conceivably be convicted of reckless endangerment and, if the bystander died, homicide. 

The MPC requires that the person be N or R as to harming the third parties. For example, he may have been able to fine a warning shot. 

This is different from shooting at a guy falling on you in the well because here the bystander is not actually causing the injury. 
In People v. Adams p775 the D shot at an assailant. The bullet went through the assailant’s body and killed a bystander. D was cleared of manslaughter charges on the assailant and on the bystander. 

Duty to Retreat:

You do not have a duty to retreat (Castle Exception) if you are inside your own home.
Castle exception expanded: 
· Many states, like Colorado’s “make-my-day” law, permit deadly force to prevent or terminate any felonious or even any unlawful entry, thus allowing even disproportionate force. 

· Florida extends the Castle exception to occupied vehicles.
· A few states do have the retreat requirement if the assailant is a guest, and not an unwanted intruder.
· The MPC and most states do not require retreat when the owner is a co-occupant (son, wife) though some states do. 
· A trap gun, set to go off at a intruder when one is not home, is not part of the castle exception

· In almost any case where attacker has a gun, difficult to know that you can retreat w/ complete safety. 

In State v. Abbott the defendant was attacked by his neighbors with a hatchet. In the ensuing struggle one of the neighbors was seriously injured. The court aligned itself with the MPC and held that a duty to retreat only comes into existence when the defendant is using deadly force. A defendant not using deadly force never has a duty to retreat. Furthermore, the duty to retreat is only present when (quoting he MPC) “when the actor knows he can avoid the necessity of using such force with complete safety by retreating.” 

The two points of emphasis are “complete safety” and “knows.” One who is wrongfully attacked need not risk any injury by retreating, even of he would only sustain less than serious bodily injuries.” Also, one must subjectively know of the opportunity to retreat unharmed, one cannot be charged for failing to retreat if he did know that circumstances allowed him to. 

In State v. Smiley a Florida cabdriver was convicted of first degree murder for failing to drive away during a robbery and instead shooting the robber dead. Shortly after Florida passed a law requiring retreat to avoid death or serious bodily harm.

In re Yoshihoro Hattori p790 a sixteen year old visiting student from Japan went trick and treating in costume and rang the defendant’s bell prompting the defendant’s wife to become frightened and scream He husband then grabbed a shotgun and opened the garage door. When the victim moved toward him he screamed “freeze” but the victim did not understand English and kept on moving forward at which point he shot the kid dead. He was acquitted on criminal charges but found liable in a civil lawsuit. 

Battered Women’s Syndrome

Three Cycles:

1. “tension-building stage”

2.  “acute battering incident”

3.  “contrition stage”

· male attempts to atone for his behavior

· male often promises to change

Women has to go through two cycles to be characterized as a battered women

· contrition stage is often the reason women remains

· external and social factors often make it hard or impossible for women to leave

a. financial difficulties

b. social stigmas

c. fear of reprisal by the husband

Why would the D care to introduce evidence of a syndrome as opposed to simply entering evidence about the history of abuse? ( the evidence on the syndrome is important b/c it establishes certain things like:

a. the learned helplessness

b. cycle of abuse and the psychological effects it has on the women

c. helps explain why the women didn’t leave the relationship or take alternative steps

MPC and CL Approach

Most Courts do not apply a “reasonable BWS” test

· Rather, evidence of BWS is relevant to:

1. subjective honest beliefs and fears
2. credibility question ( can be used to address fact that many jurors find it unbelievable that a woman would remain in such a relationship

3. “special insight”

· Ultimately, the question of the reasonableness of D’s belief is left to the jury

· Under the MPC, evidence of BWS is almost always admissible

Non-Confrontational Cases:

How seriously do we take the imminence requirement? 

· Often, the imminence requirement is closely related to any duty of retreat (see below)

CL Approach:

Under the CL, the threat must be imminent
· interpreted narrowly – must truly be immediately present and near

MPC Approach:

The MPC relaxes the imminence requirement slightly ( immediately necessary
· may allow certain cases that would fail under the CL standard to succeed

EX: A shoots at D with a gun and misses. A then turns around into the garage to go get another bullet ( is D justified in shooting A in the back as he walks out of the room?

· Under CL may not be sufficiently imminent enough

· Under MPC may be justified

In State v. Norman p763 defendant suffered abuse over a 25 year marriage. After suffering extreme abuse over a period of two days, including being burned with cigarettes and being forced to eat pet food, she shot him to death in his sleep.  The Supreme Court ruled against instructing the jury on the full defense of battered women’s syndrome because, as the victim was sleeping, the defendant did not face an imminent threat of death or great bodily harm. 

· Under MPC serious bodily injury requires serious disfigurement,,, Cigarette burns, pet food would not count.. Additionally, she could was not unable to escape 

· For perfect self defense you need both honest and reasonable. For imperfect self defense you still need honest belief to satisfy the imminent threat of deadly harm requirement but it doesn’t need to be reasonable. The court in Norman said that she shouldn’t even be charged with imperfect self defense because she lacked the honest belief. 

In State v. Kelly p750 the defendant was in a seven year abusive relationship with her husband who would frequently beat her. This one time he beats and chokes her. Thinking he was going to kill her, she claimed, she took out a pair of scissors and stabbed him to death. At the trial the judge did not allow evidence of battered woman’s syndrome. The NJ Supreme Court disagreed, allowing the evidence to be presented, but not as evidence she acted reasonably, but only so that the jury could have a basis to evaluate the honesty of the defendant’s statements. Expert testimony regarding the battered woman’s syndrome, if accepted by the jury would aid it in determining whether, under the circumstances, a reasonable person would have believed there was imminent danger to her life. 

Misc. Cases:

In State v. Schroeder p771 the defendant prisoner stabbed his cellmate in his sleep after he threatened to collect gambling debts the defendant owed him by raping him in middle of the night. The court refused a self defense instruction to the jury because “there was no evidence to sustain a finding that the defendant could believe an assault was imminent except the threat that the cellmate had made before he went to bed. There is a very real danger in a rule which would legalize preventive assaults involving the use of deadly force where there had been nothing more than threats.”

In Ha v. State p772 the defendant was twice severely attacked by the victim who was prevented from killing the defendant after being pulled away by bystanders. Before being led away the victim shouted he would kill the defendant. The defendant then killed the victim on the basis that he knew the victim would eventually carry out the threat. The court agreed that a reasonable person in the defendant’s position would have feared death or serious injury from the victim. However, inevitable harm is not the same as imminent harm and the conviction for murder was upheld. 

Necessity (Lesser Evils)
** Note – Not applicable to N or R offenses as justification is built in.

Compulsion: D deprived of free will by the threats of imminent physical harm

Necessity: forced to chose between two admitted evils 

Necessity is, essentially, a utilitarian defense. It justifies criminal acts taken to avert a greater harm, maximizing social welfare by allowing a crime to be committed where the social benefits of the crime outweigh the social costs of failing to commit the crime. 
At both CL and under the MPC, necessity is treated as a defense of justification

· Thus, the law exculpates b/c the D’s acts were justified under the circumstances

· This becomes important when comparing necessity to duress... 

Is a D justified in committing a crime if by doing so they avoid another evil?

· Typically comes up in cases where a D faces the choice of violating a minor crime or suffering (or allowing others to suffer) a substantial harm to person or property

CL Approach:

At CL, the necessity defense is restricted to such choices arising out of natural circumstances

· Thus, a D forced to make a choice by another must resort to a duress defense under the CL even if it could be argued that the D has chosen the lesser of the evils

The D must typically show that:

a. He was faced with a clear and imminent danger (to person or property)
b. That his conduct was reasonably expected to be effective in abating the danger sought to be avoided

c. That there was no effective legal way to avoid the harm

d. That the harm caused by violating the law is less then the harm avoided (lesser evil)
e. No legal preclusion
f. Choice arised from NATURAL circumstances
g. He did not contribute to the original arising of the danger

h. No killing of innocents 

Some states apply a more rigid approach to the necessity defense

· See Lovercamp(prison escape)

EX: NY Penal Law

Unless otherwise limited by the ensuing provisions of this article defining justifiable use of physical force, or with some provision of law, conduct which would otherwise constitute an offense is justifiable and not criminal when:...

1. NA

2. Such conduct is necessary as an emergency measure to avoid an imminent public or private injury which is about to occur by reason of a situation occasioned or developed through no fault of the actor, and which is of such gravity that, according to ordinary standards of intelligence and morality, the desirability and urgency of avoiding such injury clearly outweigh the desirability of avoiding the injury sought to be prevented by the statute defining the offense in issue. 

MPC Approach:

The MPC adopts a similar stance with 4 substantial modifications

1. No imminence requirement

· Broader then CL approach

· Potentially allows a D to commit a crime if the harm to be avoided is not immediately forthcoming

· EX: D breaks into a cabin after getting stuck in a storm to avoid getting pneumonia

· Under CL this would not be allowed b/c threat of pneumonia is not sufficiently imminent

2. D does not automatically lose the defense if he was at fault in creating the necessitous situation

(NG for 2nd crime if 2nd crime MR is higher than D 1st crime MR)

· See §3.02(2)

· EX: D negligently causes a fire which threatens to burn down a home, D then purposefully destroys an  abandoned barn to prevent it from spreading

· Under this provision, D could not be convicted for purposeful destruction of the property but could be convicted of negligent destruction

· Contrast this with CL approach which completely forecloses a necessity defense in relation to the criminal charge for destruction of the barn

3. Applies generally ( necessitous situation can arise from natural circumstances or human conduct
4. Potentially allows for a necessity defense in the case of killing of an innocent
5. danger to person, property, or any lesser evil (reputation, money etc.)
6. (NY CL has Clearly outweigh, MPC does not)
MPC §3.02 Justification Generally – Choice of Evils

(1) Conduct which the actor believes to be necessary to avoid a harm or evil to himself or another is justifiable, provided that:

(a) the harm sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged; and

(b) neither the Code nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved; and

(c) a legislative purpose to exclude the justification claimed does not otherwise plainly appear

(2) When the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification afforded by this Section is unavailable in a prosecution for any offense for which recklessness or negligence, as the case may be, suffices to establish culpability. 


HYPO: suppose the mountain climber is caught in a very bad rainstorm... they start to get very cold and are afraid of getting very sick... so they break into the cabin

a. Under the NY law this might not be enough for you to avoid a conviction b/c the possibility of getting sick isn’t all that imminent

· There is also a question here whether the harm avoided clearly outweighs the harm created

b. Under the MPC, there is no requirement of “clearly outweighing”

Who Balances:

Who decides whether the harm created outweighs the harm avoided?

· Under no approach is the D’s subjective balancing of the harms controlling
· Under all approaches, judge/jury ultimately determines reasonablness.
Prison Escape
Most offer some defense; either necessity or duress; most do narrow defense and require that you turn yourself in upon escape 

3 approaches:

1. never permit full defense for escapees   2. permit narrow defense (Lovercamp)   3. permit a broad defense (Unger)  

Lovercamp Approach requires:

1. Faced a specific threat of death or attack

2. Not had time to complain to authorities

3. Not had time to resort to courts

4. Not used violence towards prison personnel or innocents

5. Immediately reported to proper authorities
Unger Approach uses Lovercamp elements as relevant factors. Thus is broader.
Economic Necessity
Court reluctant to allow economic necessity defenses 

1. slippery slope

2. concern of fraud 

3. legislative preclusion (leg does provide for alternatives to lesser evils, so can assume that leg is already trying to deal with this issue, so not up to individual citizen to decide)

also consider:

4. imminence

5. lesser evil ? (some cases might be bad enough…)

In Borough of Southwark v. Williams, D’s were homeless families in dire straits. Found some abandoned homes and moved in. State sought to oust them from the homes and they claimed necessity. Court found that tthreat to D’s lives was not sufficiently great enough or imminent enough to justify allowing them to stay, making the policy argument that they would be opening the door to rampant use of the necessity defense
Legislative Preclusion

Under both the CL and the MPC, if a state has passed legislation that effectively has already weighed the dangers that the D is facing, he will not have a necessity defense.

· See MPC §3.02(1)(c) ( “issue of competing values has been previously foreclosed by a deliberate legislative choice” 

· Legislature has already balanced the evils 
Commonwealth v. Leno - Defense of necessity not allowed for group distributing syringes without prescriptions, where it is illegal to do so, purportedly to prevent the spread of AIDS. Ds did not show that danger was clear and imminent. 

Commonwealth v. Hutchins - Growing pot to alleviate personal suffering does not warrant necessity defense as state had already weighed evils and precluded the defense.
Political Necessity

Necessity defense for indirect civil disobedience (not breaking the law being protested s.a. segregation) not allowed when other legal means exist. See Schoon.
Necessity and Homicide

Common Law

The common law does not generally allow for necessity to justify homicide.

Regina v. Dudley and Stephens, actively killing an innocent to save yourself cannot be justified by a necessity defense.

U.S. v. Holmes, Sailor convicted of manslaughter for throwing male passengers off of an overcrowded lifeboat. According to the court, non-essential crew should have been put overboard due to the relationship of responsibility, then ballots should have been drawn.

MPC

Applies a numerical approach, s.t. taking one life to save two is generally allowed, but requires a sense of choice/fairness, so in Dudley would have required that they draw lots, then necessity would be valid.

Excuse
Duress

	
	Common law
	MPC

	Justification or excuse?
	In some states, the duress defense is treated as a justification: it is only available if D’s decision to comply with the threat amounts to choosing the lesser evil.  (So why doesn’t D just invoke the “lesser evils” defense rather than duress?  Because the lesser evils defense might only be available when the source of the peril is “natural,” rather than human. See 841.)


	Conduct that satisfies duress criteria is excused.  D need not have chosen a lesser evil, i.e., his conduct need not be justified.

	Immediacy of threat?
	Imminent threat is required
	Less categorical: imminence is not always required; it is just one factor relevant to the general test, i.e., whether a person of “reasonable firmness” would be able to resist the threat.



	Seriousness of threat?
	Threat of death or GBI often required
	Threat merely of “unlawful force” suffices (so long as the threat and D’s response otherwise satisfy the general test)



	Defense to murder?
	No
	Yes (if threat and D’s response otherwise satisfy the general test)



	Defense if threat is only to property?


	No
	No

	Defense if non-human threat, i.e., if threat or peril is from natural forces?

   Examples: 

· Mountain road bad brakes hypo, 842(1)(b)

· Dudley & Stephens

	No
	No

	Fault in getting into situation?
	Always excludes defense
	Sometimes excludes defense (if D recklessly placed himself in situation in which duress is probable)




Justifications for Duress Defense:

Duress is conceived of as an excuse
· Law exculpates not b/c D is justified but b/c their conduct was understandable
· D is not blameworthy b/c:
a. emergency situation, time pressure, unable to think clearly

b. understandable desire for self-preservation or protection of family

1. utilitarian:

a. specific deterrence ( no specific deterrence benefit to punishment... unlikely that someone in same situation will act differently if you get rid of the duress defense

b. general deterrence ( a little more mixed... might be more potential for fraud 

2. retributivist ( 

· under a broader sense of “culpability” the D acting out of duress is not culpable b/c they were acting out of fear…….can’t expect heroism
CL Approach

Must show:
a. another person (non-natural) threatened to kill or grievously injure the D or a third party (usually family)

b. D reasonably believed that the threat was genuine (subjective-objective test, MPC is actors sit.)

c. Threat was present, imminent, and impending at the time of the criminal act

d. There was no reasonable escape from the threat except through compliance

e. D was not at fault in exposing himself to the threat

f. Threats to property not taken into account

g. In a sense, more like justification “Lesser evil” with human aggressor (CL varies)

h. No killing of innocents
MPC Approach

Similar to CL

· However, threat of unlawful force is sufficient (lesser standard then CL)

· No imminence requirement

· Fault: may be excused if N but not if R or K

· More like excuse since greater evils may qualify 

· May excuse taking innocent lives, may excuse if you commit criminal act different from ordered one

NOTE: Consider also that under the MPC, b/c no provocation is required for EMED, a D who pleads duress may resort to this to have their conviction downgraded to manslaughter...


MPC §2.09 Duress

(1) It is an affirmative defense that the actor engaged in the conduct charged to constitute an offense because he was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist

(2) The defense provided by this Section is unavailable if the actor recklessly placed himself in a situation in which it was probable that he would be subjected to duress. The defense is also unavailable if he was negligent in placing himself in such a situation, whenever negligence suffices to establish culpability for the offense charged.

(3) It is not a defense that a woman acted on the command of her husband, unless she acted under such coercion as would establish a defense under this Section. 

(4) When the conduct of the actor would otherwise be justifiable under §3.02 (Choice of Evils) this Section does not preclude such defense


The MPC has a unique approach to the duress defense ( they tie it closely to the necessity defense (choice of evils)

· Under §2.09(4), a situation which would be covered by the choice of evils provision falls under that provision ( this results even if the source of the coercion or choice is the conduct of another party

· Hence, the MPC does not limit the necessity defense to cases of natural coercion
· The result of this approach is that the duress defense is largely limited to those cases in which the choice made by the D cannot be defended under the necessity defense ( i.e., they chose the greater evil

Type of Threat:

Would a threat to get your finger cut off be enough? 

· Depends on what approach you take

· CL requires SBI or death ( so loss of finger might not be enough

· MPC allow for defense in cases of “unlawful force” ( more liberal approach

Imminence of the Threat

From a policy perspective, a very strict imminence requirement seems unfair and illogical in that a person of reasonableness firmness may actually perceive a threat to be imminent

· The strict imminence requirement is probably motivated by protecting the safety of innocent parties ( we are cautious about the duress defense b/c it places innocent parties at risk and opens the door to fraud.
CL approach

Imminence is an absolute prerequisite for the defense

· The majority of jurisdictions following this approach and still maintain the imminence requirement

US v. Fleming, D was a POW threatened w/ a death-march if he did not aid in making anti-American propaganda. Court took a very restrictive view of the imminence requirement ( it wasn’t enough that D feared that failure to comply with the Captain’s request would lead to death by starvation or sickness. Might have come out differently under a civilian court.
MPC Approach

Imminence is not an absolute prerequisite, solely a factor to be considered in ascertaining the reasonableness of the D’s conduct

State v. Toscano, D, a doctor owed B some money for gambling debts. B was defrauding insurance companies by staging accidents and acquiring fraudulent medical claims. They enlisted the help of D. D alleged that B threatened him and his wife by making a general threat. D did not notify the police but instead complied with B’s request. This court follows the MPC approach ( focus is on whether a “person of reasonable firmness” in the D’s situation would have been unable to resist

US v. Contento-Pachon, D was hired by drug-runners to swallow bags of cocaine. D later repented but drug-runners threatened to kill his family if he didn’t. They further told him that they would be watching him at all times and failure to deliver the drugs without notifying the authorities would result in their death. Court found that the threats to D’s family were more than vague threats, but real and immediate threats that a person in the position of D could have had a reasonable fear of. Furthermore, the possibility of escape was likely limited. 

Subjective v. Objective Test of Duress:

policy reasons suggest we have an objective test,

See the debate over subjective and objective standards in self defense cases... 

· Simons thinks that a lot of the concerns about fraud and abuse of a subjective standard could be dealt with by shifting the burden of proof to the D... 

CL Approach

The majority approach is to draw a distinction between physical factors and mental characteristics

· Allow things like height, weight, physical infirmities

· Disallow things like IQ, mental frailty, temperament

MPC Approach

Test is whether a person of reasonable firmness would acquiesce in D sit.

MPC subjectivizes the standard to a certain degree:

· Allows for things like size, strength, age and health to play a role in the “reasonable person” standard

· However, things like temperament and intelligence do not

Regina v. Bowen, case in which D not allowed to plead his low IQ as relevant to the duress defense.
Duress and BWS:

Should we take BWS into account in a duress defense? 

It seems that if you are willing to admit BWS on a justification defense (self-defense) then there is almost a stronger argument for admitting here in the case of an excuse defense

· The fact that someone has been beat severely and has acquired learned helplessness seems relevant as to why they committed a crime (she can best predict imminent harm from aggressor)

· Simons thinks it should be admitted, especially if you are going to admit it in other scenarios

· Of course, the big difference between this and self-defense is that third parties are put in harm under a duress defense whereas in the self-defense case the only harm is to the batterer... 
CL Approach

There is some debate as to whether evidence of BWS should be relevant in a duress defense when a women has committed a crime b/c of coercion by her batterer husband

· Many courts and legislatures have been reluctant to extend BWS to cases of duress for the foregoing reason

· However, many states allow it
MPC Approach

Although it is unclear, due to its subjective approach, the MPC would likely allow evidence of BWS

· Consider also that under the MPC there is no strict immediacy requirement ( helpful to a women claiming BWS and duress as defense

Duress v. Provocation:

In both provocation and duress there is a reasonableness component ( why do we let duress be a complete excuse while only allowing for mitigation in cases of provocation?

· In provocation the reasonableness judgment is saying – “a reasonable person in your shoes would have reacted out of passion... maybe not by killing like you did, but definitely in some way”

· In duress the reasonableness judgment is saying – “a reasonable person in your shoes would have reacted in exactly the same way you did”

· The idea is that in provocation the reasonable person would be tempted to kill – so we lower the punishment to reflect this but don’t completely exculpate

Necessity and Duress Compared:

To a D, it is immaterial which of the two defenses affords him an acquittal

However, to a lawmaker it may be extremely important

a. If we exculpate under necessity we are saying the D was justified
b. If we exculpate under duress we are saying the D was excused
· Sends very different messages to the D and the public in general if we say D was justified
Source of Threat:

Why should the source of the threat play such a central role in determining what defense is available?

CL Approach

Does not allow for a duress defense if the source of the threat is a natural circumstance (situational duress)

· That is to be dealt with by the Necessity defense

· Forecloses any defense if D is confronted with situational duress and chooses arguably greater evil

MPC Approach

Similarly, does not allow a duress defense in cases of situational duress
Hypo: OK to run over people in road b/c of gun to head, but not b/c of failed brakes.
This distinction makes little or no sense:
· Why should it matter whether the threat arose from another person or from a circumstance? If the D’s apprehension is reasonable it realistically should not matter. 

· In fact, situational duress might be just as compelling if not more so then human coercion
· It is, however, a slippery slope.
Duress as a Defense to Murder:

Should a D who commits a murder have a duress defense?

· In certain scenarios it seems excusable that one would kill someone else out of fear of harm to themselves

· Interest of self-preservation
CL Approach

CL (and majority) approach is that duress is never a defense to murder

· Most states say NO in this scenario b/c they tend to think about this in terms of lesser evils

· The concern is one of line-drawing ( at what point do we say it is ok to save yourself by killing?

· Also likely scared about potential for fraud
MPC Approach

The MPC and some other jurisdictions have rejected this rule and allow the duress defense in certain cases

Contributory Fault and Duress:

If you join a gang that has a reputation for committing crimes and you are placed in a situation of duress, the defense is foreclosed if you acted recklessly ( both under the CL and the MPC

However, under the MPC, if you were merely negligent in placing yourself in such a situation you have a valid defense for any crime that requires a mens rea greater then negligence

EX: D joins a gang, with a certain level of awareness of their propensity for violent crime. D is then told to participate in a crime or face a threat of death or SBI

· Here, b/c D was reckless he would have no defense for a crime of reckless manslaughter

· However, if D was merely negligent in placing himself in this situation (e.g. he was not subjectively aware of the gangs reputation but unreasonably so) he may have a valid duress defense

Prison Escapes:

The interesting question is how you frame a defense here

· In some sense, it may be a necessity defense if the D is opting for the lesser evil of fleeing in an effort to avoid the greater evil of death or grave injury

· It seems hard to frame it as a duress defense b/c the defend is not actually being coerced to commit the crime of fleeing

Again, how you frame it will depend on what message you want to send

· In some sense, it should be more of an excuse defense then a justification defense in so far as we don’t want people feeling that they are justified in escaping from prison

· Also plays a role in determining the responsibility of anyone who aids the D

US v. Lopez, D’s girlfriend was an inmate in a prison who had allegedly been being raped by another inmate repeatedly and often. D flew a helicopter to the prison and helped her escape. D was charged as accomplice to her escape. B/c the girlfriend was arguably justified in escaping (necessity) the D was by derivation justified in helping her

Insanity

A.
M’Naghten v. MPC

	M’Naghten
	MPC



	Cognitive only
	Cognitive or volitional gives defense



	Complete incapacity required for defense
	Only substantial incapacity required: still NGI even if D retains very slight capacity



	Lack of intellectual knowledge of “wrong” gives defense
	Lack of intellectual or of “affective” knowledge (i.e., D doesn’t “appreciate” wrongfulness) gives defense




B.
Meaning of “wrong” under a cognitive test


Different jurisdictions endorse different meanings of “wrong” under the cognitive prong of the insanity test.  Here are some different views:
D is considered sane, and loses insanity defense, if he knows act is:

1.  Legally wrong [contrary to law]

2.  Morally wrong [contrary to society’s morality]

3.  Morally wrong [contrary to D’s own personal morality]

4.  Exception: D retains defense if he is heeding a “deific decree”

Narrower view: D only needs to know #1.  (But some states endorsing this view create an exception (#4) for “deific decrees.)


Broader view: even if D know #1, he must also know #2.


Broadest view: even if D knows #1 and #2, he must also know #3, or, perhaps equivalently, he must act for a highly irrational reason, based on mental disease or defect.
The mental deficiency of a D can enter a criminal prosecution at a variety of stages:

1. criminal charge 2. prosecution/trial 3. conviction 4. sentencing 5. execution

MPC says that insane people can’t stand trial/ all states bar execution of the insane

Insanity as Excuse:

Two sense of excuse; Insanity can be either:

1. narrow sense ( negates MR

2. general sense ( might not negate MR but still a defense

HYPO: suppose D is charged with 1st degree murder and psychiatrist finds he is suffering from profound cognitive disorientation and squeezes his wife’s neck thinking it is a lemon

· is this excuse in the narrow or general sense?

· Here it clearly negates the MR ( if he really thinks he is squeezing a lemon he does not have the intent to kill

What do courts do with this kind of evidence? That is, do courts allow insanity to negate MR?
· Some jurisdictions don’t ever allow it 

· However, the federal courts and some states do for specific intent crimes ( e.g. murder (purpose to kill)

· A select few allow insanity defense to negate MR for any crime

· The MPC always allows it ( even if its a question of reckless homicide

· Thus, in the lemon scenario, under the MPC the D would probably not be convicted... 

· The MPC approach is definitely the minority approach

You could even see how in some scenarios a D would rather be found guilty of negligent homicide then be committed. However, you have to take into account the stigmas that attach under either a criminal conviction or a not guilty verdict by insanity ( As a lawyer, these are very hard questions that you may have to face... 

Justification for the Insanity Defense:

What is the point of having an insanity defense?

· The general idea is that its not appropriate or useful (from a deterrent standpoint) to punish someone who is insane

· Deterrence:

1. specific ( insane D can’t be deterred b/c they simply don’t understand the immorality of their conduct

2. general ( similar idea regarding other insane people

· Retributivist ( nor morally blameworthy- can’t punish behavior that’s not product of free will or morla culpability  (its unjust to punish the insane) (although harm-based ret may disagree)

U: Cannot deter behavior that can't be controlled 

incapacitation may be desirable, but acquittal rarely results in D being released back into society anyway. 
Arguments for abolishing insanity defense:


- Abuse: in reality, is rarely asserted and rarely successful


- Counter-deterrence: wrongdoers may incorrectly believe they can use the insanity defense


- Conflict of perspectives: Criminal law and psychiatry have fundamentally different perspectives and goals


- Mental illness is merely a deviation from social norms

CL Approach

The prevailing approach under the CL is to recognize a cognitive prong insanity while disallowing a volition prong

· Mental disease or defect must result in total incapacity (complete impairment)

· Likely does not incorporate things like pyromania, kleptomania, etc.

Two Common Prongs:

I.  (McNoughton) Cognitive Prong ( D unable to appreciate the wrongfulness of his conduct either b/c:

(i) they simply do not know the nature and quality of the act that they commit

(ii) if they did, they did not know it was wrong (can’t tell b/w right and wrong)

Meaning of "knowledge"

Narrow: "Formal cognitive knowledge;" D can describe his conduct (ie: "I was strangling her") 

Broad: "Affective knowledge;" D aware of the forbidden nature of conduct (ie: "I knew I was doing something wrong")

Meaning of "wrongfulness"

- Moral: D didn't know his behavior was immoral (by societal standards) 


- Legal: D didn't know his behavior was illegal  



- English standard: Legal. American standard: Split. 

D loses insanity defense if D knew his actions were:

1. contrary is law



most narrow

2. contrary to social morality

3. contrary to personal morality

most broad
II (Irresistible Impulse)Volitional Prong (D lacks capacity to conform his conduct to the requirements of the law

(1) D acted from an irresistible/uncontrollable impulse, OR

(2) D lost the ability to choose between right and wrong, OR

(3) Ds will was completely destroyed such that his acts were beyond his control

III Product test: (extremely broad test; rarely used)


A person is excused if their unlawful act is the product of a mental disease or defect. 


- Causation is key. 

IV Federal test: (written after Hinckley)

D not guilty by reason of insanity if they prove with clear and convincing evidence, that at the time of the offense, because of a severe mental disease or defect, D was unable to appreciate (1) the nature and quality of their conduct; or (2) the wrongfulness of their conduct. 


"unable to appreciate": total incapacity; broad (affective) cognitive test

· no volitional prong  
M’Naghten’s Case, D who suffered from delusions, traveled to London in order to kill the prime minister but shot his secretary instead believing him to be the prime minister. D testified that he suffered from delusions and sought to kill the prime minister b/c “the tories in my city follow and persecute me wherever I go.” To use insanity defenseit must be clearly proved that at the time of the commission of the act, the D was laboring under such a defect of reason, from disease of the mind, so as not to know the nature and quality of the act he was doing; or, if he did know it, that he did no know he was doing what was wrong

Criticism of CL Approach

a. Grossly unrealistic ( does not recognize degrees of incapacity

b. Makes expert testimony very difficult to use by requiring total incapacity

c. Disregards volitional prong

MPC approach:

Two prongs:

a. Cognitive prong ( lacks substantial capacity to appreciate wrongfulness

b. Volitional prong ( lacks substantial capacity to conform conduct to the requirements of the law

Don’t need complete impairment ( substantial incapacity
· Thus, even if you have some capacity to control your behavior you are still able to argue the defense to the jury

· Its a fuzzier test ( question of degree

· One of the main reasons for the “substantiality” standard is that it gives psychiatrists more freedom to discuss the mental state of Ds
MPC §4.01

(1) A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality (wrongfulness) of his conduct or to conform his conduct to the requirements of the law.

(2) As used in this article, the terms “mental disease or defect” do not include an abnormality manifested only be repeated criminal or otherwise anti-social conduct

§4.01(2) is intended to apply to sociopathic people ( people with very antisocial propensities

Note that even under the MPC the D’s state of mind has to be a result of mental disease or defect ( at the very least this means psychosis... does not include things like personality traits

· thus, simple irritability would not count

· something like Pyromania or Kleptomania is on the boarder line

· Simons: this is an important constraint on the insanity defense under the MPC 


Criticism of the MPC approach

· expert testimony on the volitional prong is confusing and controversial

· in many cases, the cognitive test is sufficient to afford a truly insane D the defense

· volitional prong raises problems of fraud and misuse

There is some psychological evidence that it is impossible to distinguish between irresistible and non-resisted impulses ( e.g. it is hard to tell when someone cannot conform with the law and when they simply don’t choose to do so

· In some sense, the fact that someone can’t control what they are doing heightens the need to incapacitate them ( this worries lots of jurisdictions

Disposition after Acquittal:

One question is – what to do with a D who has been acquitted by the insanity defense

Approaches:

1. mandatory commitment ( i.e., anyone acquitted based on insanity defense is automatically committed

· pros ( guarantees safety of public

· cons ( may infringe on personal liberties of D

· Supreme Court has upheld the constitutionality of this approach

2. commitment following civil standards

· cons ( higher threshold for getting someone committed

· may mean that a D simply walks free even if they may pose a danger to society

3. no commitment
Juries and Insanity

Should juries be told what happens to a D when they are found not guilty by reason of insanity?

· If the jurors know either way it could cloud the jurors judgment

· There has been a huge misconception often held by jurors that a D simply walks away free and clear – this may worry a juror and prevent them from finding the D insane

· The traditional view is that jurors are not told ( however, some states have moved away from this

· Note that jurors aren’t really told sentencing provisions for most crimes ( why should it be different here?

Burden of persuasion

It use to be the case that the prosecution bore the burden of proving that the D was sane beyond a reasonable doubt

· The federal law changes this and places the burden on the D ( big change... 

Legal v. Moral Wrong:

· Some jurisdictions require that D be unaware that his conduct was legally wrong ( the idea is that if a D is aware that their conduct is legally wrong then there may be both a deterrence benefit and retributivist benefit to punishment

· Others interpret wrong to mean morally wrong

· Book suggests that requiring legal wrong makes more sense b/c one who knows their conduct is illegal may have the potential to be deterred

· Moral wrong is related to what D believes society’s values to be.
But if you are going to have a cognitive test, why should it matter whether society though something was wrong? 

· In some sense, if the individual really is fucking nuts and doesn’t appear deferrable or worthy of blame... it really shouldn’t matter

· Simons thinks its strange in some sense that we care about legal and moral wrong if the D really thinks in their fucked up world that what they did was the right thing

However jurisdictions are worried about subjectivizing the standard to much b/c there worried that people will start claiming insanity all over the place

State v. Crenshaw, D brutally killed his wife believing she had committed adultery and that his religion (Moscovite) required him to kill her. The killing and subsequent conduct was very calculated and there was evidence that D understood that his conduct was legally and morally wrong. D had a history of mental disease and pled insanity as defense. As he knew conduct was both morally and legally wrong, he was found guilty.
Deific Decree Exception:

· Some courts allow the defense if the D is acting under the directive “of God” even if he knows that his conduct is legally wrong

· Simons says this makes absolutely no sense... the distinction is pretty much indefensible

Smile, Asshole, the Semester’s over.
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� The unless clause can be paraphrased as: “unless D actually believes C does not exist.”  See §2.02 (7).  But this clause is unimportant in practice, as we will see later in the course.


� In this context, "reasonable" means neither reckless nor negligent.





� Of course, D is also culpable under 2, 3, and 4 if he is not mistaken at all, but actually knows (correctly believes) that the fact exists.


� HMR = Heightened mens rea is required relative to the mens rea required for the completed offense.  That is, the state must prove a higher mens rea than it would be required to prove for conviction if the actor had committed the completed crime, and had not merely committed an attempt.





� Do not be misled by other language in the MPC §5.01 (1) and (3), referring to “circumstances … as he believes them to be.”  It is natural but incorrect to read this language as requiring that an attempting actor have knowledge or belief as to a circumstance element; but actually, the language is meant to address a completely different issue, “factual impossibility,” which we will discuss later.





� At least, no HMR is required if the completed crime requires MR of R or greater.  Not clear whether Thomas would extend its “no HMR” approach to an attempt to commit a crime where the completed crime requires only negligence or even strict liability as to a result.





� Thomas and the MPC interpret this phrase, “culpability otherwise required,” very differently.
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