Criminal Law
Checklist

Homicide
Actus Reus:  Voluntary act or omission of legal duty (Jones)


Conduct, Circumstance, Result

Mens Rea:

Common Law

Premeditation, felony murder is 1st degree murder (GBI resulting in death)
Callous indifference toward inherently dangerous act is DPH (2nd degree)


Not premeditated, but not provoked (see p. 8)

Provocation (category or reas. man, w/out mental) is Voluntary Manslaughter
Recklessness or gross Negligence is Involuntary Manslaughter

MPC


P or K is murder


R with extreme indifference is Depraved Heart (felony-murder too)

P or K + EED (some mental) is voluntary manslaughter


R is reckless manslaughter 


N is negligent homicide

Causation: But-for and proximate cause (directness, foreseeability)
Attempt
Common Law (Thacker)
P as to Result (specific intent)

MR for Circumstances same as otherwise required for completed crime 

P to engage in conduct


MPC

P or belief as to Result (if result is an element)
MR for Circumstances same as otherwise required for completed crime 

P to engage in conduct

Minority (Thomas) whatever MR required for completed crime as to result


Tests of Actus Reus


Completed Attempt (Last Act)


Incomplete Attempt


Proximity (all elements in place)


Res Ipsa Loquitur (unequivocal act)



MPC: substantial step which strongly corroborates MR

Accomplice Liability


Actus Reus

Common Law



Preconcert (planning)

Known efforts to aid

Actual aid, some chance of affecting principle (need not be but-for)
Omissions (Having legal duty to prevent, does not do so)

MPC (even if PR does not complete or attempt crime)


All the case law ones and adds Attempt to Aid

Mens Rea



Common Law



P to render aid
K not enough (except maybe for most serious crimes…Fountain)

Same MR as to result element
Will be liable for any foreseeable or natural/probale crimes that occur

MPC


P to render aid the conduct is required,
When result is an element of the crime, you need whatever MR is required of PR


P is required for every subsequent crime
Defenses
Mistake

Mistake of Fact 

Common Law

No defense, 

Guilty of crime committed

Lesser moral wrong not totally rejected


MPC

Defense if negates MR, 

Guilty of crime one thought one was committing

Lesser moral wrong totally rejected

Mistake of Law



Common Law




Mistake of governing law is NO defense (unless K required)



See Morissette, Staples, Freed



Lambert exception






MPC



Mistake of governing law NO defense (unless K required)


Mistake of other law is a defense 
Official reliance is a defense

Willful Ignorance


 
Common Law (way better)



No defense if D consciously avoided learning the truth




Treats R as satisfying K sometimes



MPC (lame)
Must have K of high probability, unless you believe that it specifically doesn’t exist


Intoxication

Common Law



Specific Intent: Defense in negating P or K, bumps down to GI crime


General Intent: Not a defense (could be evidence for callous indiff. DPH)
Some only allow if permanent incapacitation or to disprove premeditation

MPC


Admissible to disprove P, K, or maybe extreme indifference



Not admissible for N or R (if sober person would have been aware)



Constructive R (N gets bumped up if sober would have been aware)


Involuntary Intoxication



CL and MPC are the same


Defense if it negates MR (usually just means specific intent crimes)


Defense if it destroys capacity to appreciate wrongfulness of conduct

Necessity (justification)

Common Law


Lesser evil, imminent, no legal alt., natural, no fault, direct, no murder

MPC


Lesser evil, no legal alt., no leg. preclusion, murder ok


If fault, only defense for crime of greater MR



N or R in choosing lesser evil, no defense for N or R crime
Self defense


Common Law


Proportionality



Necessity (reasonable perception, imminence of attack)

MPC


Proportionality (same as CL)
Necessity (more liberal than CL)

Immediately necessary, 

Reasonable perception in the actor’s situation)
Mistakes


Common Law

Reasonable Mistake is always a defense 

Unreasonable Mistake is no defense (NY) or partial defense



MPC: 

Reasonable Mistake is always a defense 

N or R Mistake is N or R murder, nothing if no death


Duty to Retreat



Common Law:




Must if using deadly force, and can retreat without risk




Never retreat from home (unless attacker is co-occupant)


MPC (same, adds office)
Duress (excuse)

Common Law (more obj.)


Human cause, imminent threat of death or GBI, greater evil OK



NO defense if D at fault, act is murder, threat to property

MPC

Human coercion, threat of unlawful force, reasonably firm guy does same 



NO defense if D was R in causing situation, threat is to property
Impossibility (defense for Attempt)

Common Law


Factual Impossibility is NO defense



Defense if mistake is about legal element (So-Called Legal Impossibility)



Defense if committing crime that doesn’t exist (True legal impossibility)


MPC


Factual Impossibility is NO defense



So-Called Legal Impossibility is the same as factual, so NO defense



Defense if committing crime that doesn’t exist (True legal impossibility)

Abandonment (defense for Attempt)

MPC

If attempt threshold breached, renunciation must be complete and voluntary

Can’t be because circumstances aren’t favorable or just to postpone crime
Insanity

M’Naghten


Mental defect, complete incapacity 

Cognitive: did not know conduct or that it was wrong

MPC


Mental defect, substantial incapacity 

Cognitive: did not appreciate that it’s wrong

Volitional: could not conform to law (irresistible impulse)

Rape
(MPC not influential)

Actus Reus
Traditional

Force or threat of force of death or serious injury required

Resistance required UNLESS threat of force reasonably overcomes

Modern

Force or threat required (Some allow psychological compulsion)
Resistance not required


Lack of consent must be expressed

Mens Rea
General Intent crime, no purpose or knowledge of lack of consent necessary

Mistakes

Most: Only reasonable mistake s a defense


Some: SL, no mistake is a defense (Sherry)

Reynolds: Because no longer require resistance, should require R mistake

