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Intoxication and Recklessness: Three hypotheticals

Alicia:

Sober D recklessly disregards a risk

Suppose Alicia is driving at night and sees a pedestrian, Paul, about to cross in front of her.  She thinks she can probably avoid hitting Paul but recognizes there is a significant risk that her car will seriously injure or kill him.  Annoyed that Paul is in her way, and not wanting to slow down for him, she continues driving.  Her car hits him, and he dies from the accident.

A jury could find that she is guilty of reckless manslaughter (recklessly causing a death).

Benna:

Sober D is unaware of risk (but criminally negligent)

Suppose Benna is driving at night.  She takes her eyes off the road for a few seconds while she changes a CD.  She never sees pedestrian Paul crossing in front of her.  Her car hits him, and he dies from the accident.

A jury could find that she is guilty of the lesser crime of negligent homicide (negligently causing a death).

Carol:

Intoxicated D is unaware of risk due to intoxication

Suppose Carol gets drunk at a party and drives home at night.  Because of her intoxicated state, she has trouble focusing on the road, and she never sees pedestrian Paul crossing in front of her.  Her car hits him, and he dies from the accident.



Consider these three hypothetical defendants.  Alicia is punished more harshly than Benna (because reckless manslaughter is punished more harshly than negligent homicide).  Should Carol be punished like Alicia or instead like Benna?


The law (both MPC and common law) treats Carol like Alicia.  Is this defensible?  Why not treat Carol like Benna, but permit punishment for an additional crime of drunk driving?  Of course, the combined punishment for negligent homicide and drunk driving might be much less than the punishment for reckless manslaughter; but does Carol really deserve to be punished as severely as Alicia?
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