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Mistake and self-defense

(as applied to murder and attempted murder)

	
	Result:


	A. Unreasonable mistake (about facts justifying self-defense)


	B. Reasonable mistake



	New York:

“All or nothing”

P. 742


	Death
	No defense:

   G of murder
	NG (not guilty); full defense



	
	No death
	No defense:

   G of attempted murder


	NG

	MPC:

Rough “symmetry”

§3.09(2)


	Death
	Partial defense:

If negligent, guilty of N homicide.

If reckless, guilty of R manslaughter.


	NG

	
	No death
	Full defense:

   Not guilty*


	NG

	Some CL courts:

Imperfect self-defense

P. 749


	Death
	Partial defense:

G of manslaughter

(voluntary or involuntary)


	NG


The chart assumes that D employed deadly force, and honestly believed that he faced a threat that the law treats as adequate for deadly force (such as a threat of deadly force, rape, or, in New York, robbery), and also honestly believed that his immediate use of deadly force was necessary.  Under a purely subjective test of self-defense, such a D would always be NG.  As you can see, none of the approaches described above is purely subjective, for none of them results in D being NG in all cases of unreasonable mistake.

Notice that both the MPC and the imperfect self-defense approaches, unlike New York’s “all or nothing” approach, punish an unreasonably mistaken D less harshly than a D who was not even honestly mistaken (i.e., a D who did not even honestly believe both that he faced a threat that the law treats as adequate, and that it was necessary to use deadly force immediately).  In short, although the MPC and imperfect self-defenses approaches ordinarily do not give a full defense for a subjectively mistaken actor, they sometimes give a partial defense.

*Explanation: because the MPC does not recognize a crime of attempted N homicide or attempted R manslaughter, the MPC approach in effect employs a purely subjective test of self-defense when the death does not occur.  That is, even if D makes a negligent or R mistake, he is not guilty if he honestly, subjectively believes he faced a threat that the law considers adequate and if he honestly believes that he must use deadly force.

