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Rape: comparison of basic actus reus approaches

	
	Actus reus that the state must prove (in addition to sexual intercourse)


	Other features



	1. Traditional resistance requirement
	a. Nonconsent and 

b. Force or threat of force.


	Resistance is usually required, either as explicit element or in order to prove force or nonconsent.

	2. Usual modern approach


	a. Nonconsent and 

b. Force or threat of force.


	Resistance is often not required.  See Rusk.



	3. Affirmatively expressed unwillingness
	Nonconsent (only), understood as follows:

   Victim must affirmatively express unwillingness, either in words or conduct.

	Resistance is not required, except in the limited sense that the victim must “verbally (or expressively) resist” by communicating unwillingness through either words or conduct.  

   This approach is often identified by the somewhat crude slogan, “NO means NO.”

   See p. 331, bottom of page, categories (1) or (2).



	4. Lack of affirmatively expressed willingness

	Nonconsent (only),  understood as follows:

   No legal consent unless V affirmatively expresses willingness, either in words or conduct.

	Resistance is not required. See MTS (p. 339).

   This approach is sometimes identified by the somewhat crude slogan, “Only YES means YES.”

   See p. 331, bottom of page, category (3).



	5. Lack of verbally expressed willingness

	Nonconsent (only), understood as follows:

   No legal consent unless V affirmatively expresses willingness and does so in words.

	Resistance is not required. 

   Antioch College endorses this policy for its students.  See “external links” on course web site.

   See p. 332, top of page, category (4).




Of course, other actus reus issues also need to be resolved, such as identifying the types of coercive pressures and threats (in addition to threats of physical violence) that will invalidate legal consent.

� We can further subdivide my category 3, affirmatively expressed unwillingness, into the casebook’s categories (1) and (2), p. 331.  It is generally easier for the state to prove their category (2) than their category (1).  Under (2), so long as the state proves a verbal “no,” the state has proven nonconsent.  By contrast, under their category (1), a verbal “no” isn’t always taken as nonconsent; other facts besides V saying “no” could suggest that V was not expressing unwillingness.  (See Gangahar, 332, exemplifying category (1)).  So category 3 in my chart could be subdivided into 3a, corresponding to the casebook’s (1), and into 3b, corresponding to the casebook’s (2).  But the chart is complicated enough as it is!





