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Grading of punishment: the “lesser-crime” and “moral-wrong” principles

These charts attempt to illuminate the discussion in the text at pp. 234-239, concerning the level of punishment that D should receive when he reasonably believes he has committed: 

(a) a lesser crime or (b) a moral (but not legal) wrong.  The last two columns of each chart indicate the possible differences between the MPC approach and either the traditional approach or the Prince approach. The symbol ( indicates the penalty (if any) that the approach would impose.

A.
Lesser crime (sometimes also called “lesser legal wrong”) (see p. 237, n. 4):

	
	Crime or wrong
	Result of traditional approach


	Result of MPC approach



	Actual AR (actus reus)
	D possesses 100+ grams of heroin.

Penalty: 5 years.


	( Because what D believed (he possessed only a small amount of heroin) is still a legal wrong, albeit a lesser one than he believed he was committing, D is punished in accordance with the actual AR (the larger amount of heroin he actually possessed).

	

	AR that D reasonably but mistakenly believes exists


	D possesses less than 100 grams of heroin.

Penalty: 1 year.

= lesser crime

	
	(  Because D reasonably believed he possessed only a small amount of heroin, the MPC imposes the lower punishment consistent with that belief.  See MPC §2.04(2).




B.
Moral wrong (see p. 235, n. 2):

	
	Crime or wrong
	Result of Prince approach (p. 234)

	Result of MPC approach

	Actual AR (actus reus)
	Statutory rape (intercourse with victim who is under age; consent irrelevant).

Penalty: 2 years.


	( Because what D believed (he was sleeping with an above-age V to whom he was not married) is still a moral wrong, though not a crime, D is punished in accordance with the actual AR (statutory rape of an under-age V).


	

	AR that D reasonably but mistakenly believes exists
	Fornication 

(consensual intercourse outside marriage with V who is above age).

Penalty: none.

  (Not a crime at all.)

= moral (but not legal) wrong

	
	( Because D reasonably believed he was engaging in an act that is not criminal, the MPC imposes no punishment.


C.
Lesser crime involving very young victim of a sex crime (see p. 236, last para.):

	
	Crime or wrong
	Result of traditional approach


	Result of MPC approach



	Actual AR
	Rape (intercourse when victim is less than 10).

Penalty: 8 years.


	( Because what D believed (his victim was between 10 and 12) is still a legal wrong, albeit a lesser one than he believed he was committing, D is punished in accordance with the actual AR (the more serious sexual assault crime, rape, that he actually committed).


	( Because the actual AR here is a very serious crime, the MPC departs from its usual approach (see graph A).  In effect, the MPC endorses the traditional “lesser crime” approach only for this type of serious sexual assault crime.  See MPC §213.6(1).


	AR that D reasonably but mistakenly believes exists


	Aggravated stat. rape (victim is from 10 to 12).

Penalty: 5 years.

= lesser crime

	
	

	
	Statutory rape (victim is 13-16).  

Penalty: 2 years.
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