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Duress: common law v. MPC

	
	Common law
	MPC

	Justification or excuse?
	In some states, the duress defense is treated as a justification: it is only available if D’s decision to comply with the threat amounts to choosing the lesser evil.  (So why doesn’t D just invoke the “lesser evils” defense rather than duress?  Because the lesser evils defense might only be available when the source of the peril is “natural,” rather than human. See 841.)


	Conduct that satisfies duress criteria is excused.  D need not have chosen a lesser evil, i.e., his conduct need not be justified.

	Immediacy of threat?
	Imminent threat is required
	Less categorical: imminence is not always required; it is just one factor relevant to the general test, i.e., whether a person of “reasonable firmness” would be able to resist the threat.



	Seriousness of threat?
	Threat of death or GBI often required
	Threat merely of “unlawful force” suffices (so long as the threat and D’s response otherwise satisfy the general test)



	Defense to murder?
	No
	Yes (if threat and D’s response otherwise satisfy the general test)



	Defense if threat is only to property?


	No
	No

	Defense if non-human threat, i.e., if threat or peril is from natural forces?

   Examples: 

· Mountain road bad brakes hypo, 842(1)(b)

· Dudley & Stephens

	No
	No

	Fault in getting into situation?
	Always excludes defense
	Sometimes excludes defense (if D recklessly placed himself in situation in which duress is probable)




