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Ignorance and mistake of law

Almost all cases of ignorance or mistake of law fall within the “governing criminal law” category, not within the “other law” category.

	
	Governing criminal law

	Other law (usually civil law)

	Clear examples of this category of ignorance or mistake
	· Unaware that the crime exists

· Misunderstands scope of the criminal law, e.g. mistaken about age of consent for statutory rape, or about how “peace officer” is defined in the statute (Marrero)


	· Mistaken about rules of civil property law, in crime of larceny, conversion or destruction of property.  (For example, mistaken about legal definition of “property of another” in Smith (273).)
· Mistaken about legal validity of divorce, in bigamy or adultery prosecution.  See Woods fact pattern.



	MPC approach


	· Almost always strict liability: §2.02(9)

· Narrow exceptions: 

· Nonpublication or official reliance.  See §2.04(3)

· Statute explicitly requires MR as to governing crim law.  See §2.04(1)(b), §2.02(9) (last clause).


	· Usually, treated the same as mistake or ignorance of fact.  If so treated, the mistake or ignorance of other law might be a defense.  See §2.04(1)(a).

· Also, the offense itself might clearly identify certain mistakes of other law as exculpatory.  See MPC §2.04(1)(b).  For example, “bigamy,” §230.1(1), (c) & (d); “persistent non-support,” §230.5.



	Common law approach
	· Almost always strict liability

· Traditionally, even stricter than MPC, with few or no exceptions (see Hopkins)

· But if statute requires willful or knowing violation of law, sometimes knowledge of legal duty is required, especially if duties are very complex (Cheek) or if SL would punish a broad range of apparently innocent conduct


	[Not discussed]



	Constitutional limit


	· Unconstitutional to punish when Lambert exception applies. (But courts interpret this exception narrowly.)


	

	New Jersey approach
	· Provides broader defense than MPC exceptions.  See 271, n. 10


	



