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Professor Simons, Fall 2007

Criminal Law, Section A1
The required mens rea for attempt

	
	Element of object offense



	
	Result


	Circumstance
	Conduct


	Traditional common law


	HMR.
  Specifically, state must prove purpose (or “specific intent”) to bring about the result.  E.g. Thacker (550).


	No HMR (probably).  Same MR as the completed crime requires.  See Khan (552), Dunne (553).


	Purpose to engage in the prohibited conduct.  For example, in attempted bank robbery, D must have as his ultimate purpose to take the bank’s property.



	Model Penal Code


	HMR.  Specifically, either a purpose to bring about the result or D’s belief that he will cause the result.

See §5.01(1)(b).
	No HMR.  Same MR as required for completed crime.  See §5.01(1) (first clause) (“culpability otherwise required”).


	Purpose to engage in the prohibited conduct.

	Minority common law approach

(Thomas (550))


	No HMR.
  If completed crime requires R or extreme indifference, that also suffices for attempt.  (Based on the language “culpability otherwise required.”
)


	
	


� This column is not discussed in the casebook.





� HMR = Heightened mens rea is required relative to the mens rea required for the completed offense.  That is, the state must prove a higher mens rea than it would be required to prove for conviction if the actor had committed the completed crime, and had not merely committed an attempt.





� Do not be misled by other language in the MPC §5.01 (1) and (3), referring to “circumstances … as he believes them to be.”  It is natural but incorrect to read this language as requiring that an attempting actor have knowledge or belief as to a circumstance element; but actually, the language is meant to address a completely different issue, “factual impossibility,” which we will discuss later.





� At least, no HMR is required if the completed crime requires MR of R or greater.  Not clear whether Thomas would extend its “no HMR” approach to an attempt to commit a crime where the completed crime requires only negligence or even strict liability as to a result.





� Thomas and the MPC interpret this phrase, “culpability otherwise required,” very differently.





