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Course Website


Courseinfo


Course Docs


External links

Substantitive criminal law


How are specifics crimes defined?


How do we punish


Why do we permit certain defenses?

Philosophical/Conceptual

His background – Worked in Boston Form, clerked for Justice Marshall. 

Generally about 15pgs/day.

Mens Rea – Mental State

MPC v. Common Law

On reading the casebook: Read notes and think about questions.

Utilitarian – 


Specific Deterrence – deterring defendant


General Deterrence – deterring others

Retributive


Vengeance (Kant) – To appease anger of victims.


Just Desserts


Pesudo-Retribution (really utilitarian) (argued to avoid private arguments)

Harm Caused

Culpability


Acts and mental state - Intent v. Negligence


Actor himself (prior good works/criminal record)

How does retribution deal with ‘victimless’ crimes such as prostitution?

Milken – Deterrence and prominence. Cooperation w/ the government.- if you’re strict about just desserts, plea bargains and deals for helping govt. are not justifiable.

By General Deterrence, likelihood of getting caught should factor into punishment, so if you are 20x more likely to get caught doing A, the penalty for B should be 20x as harsh.

Prior good works relevance to punishment? 
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Just Deserts

1. Focus on acts and mental state

2. Also consider harm caused

3. individual factors about actor

Penal codes:

  MPC: Ultitarian (future consequences – prevention/incapacitation)

  NY Penal: Utilitarian (prevention/rehabilitation/incapacitation)

  Cali Penal:Retributive (punishment ie. Vengeance/just deserts)

Comparison:

D1 - $10,000 through electronic fraud

D2 – Steals wallet (say $100) in threatening manner

What if D2 used a weapon? Does fear and insecurity have some cost? If so, what is it?

Deterrence more effective at crimes involving calculation.

Should degree of ‘voluntariness’ factor into punishment?

Jackson case - specific deterrence has not worked, but incapacitation may (brute force).

Must distinguish incapacitation as a description of punishment vs. a purpose of punishment.

At what point does incapacitation have diminishing returns? Ex. A 65yo former bank robber is unlikely to rob a back in his 60s and thereafter.

Marginal Benefit – ie how much better is a life sentence to a 20 year (or other) sentence?

Selective incapacitation – how do relations between unemployment etc. relate to punishment? How about age, or relations between criminals and the criminality of their offspring?

Deterrence: Would you be more likely to commit the specified crime if:
Suppose punishment for burglary is extremely light – fine of 10x amount stolen w/ no criminal penalty.

Suppose penalty for speeding was $5. 


What role do moral sanctions play?

In what way does the criminal law shape moral norms? Drunk driving, date rape, etc.

Criminogenic effects – what result does the illegalization on something have?

Limiting retribution – Could we punish his mother for his crime? – Would knowledge that one could be punished for another’s actions have an overarching negative effect on society?

Affirmative Retribution – If prison will not be a deterrent (ie. Rapist loses sex drive), punish because they deserve it.

Use a lottery – out of every 1000 burglars, 1 gets life, the rest go free. – Question of expected returns. Issues of equality, proportionality. 

Uniformity vs. Individualization in punishment. Should all bank robbers get the same crime, or should be consider each individual’s reasons, circumstances, past actions, etc.
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Actus Reus v. Mens Rea

Say A is sitting in a bar, minding his own business, and B comes up, takes A’s arm and punches C. Is A guilty of assault?

No – There was no voluntary act on A’s part.

Looking at the question from perspectives of Retribution or Utilitarian

Utilitarian – Deterrence – small argument that allowed himself to be off guard, but no significant responsibility. 

Retributive – Just Deserts – lack of control suggests that punishing A for his actions, when it wasn’t A’s action that caused the issue doesn’t make sense.

Consider Vengence w/ focus on victim – might be culpable. Contrast this question with one of sleepwalking. Does the fact that there is another person to blame change the impact?

Duress – What qualifies as suitable threat?


Death – Defensible.


Social Embarrassment – not defensible.

Voluntary act requirement is met in cases of insanity and duress, although there are other defenses to use in those cases.

Martin v. State – 182

Statue Requires:

1. Getting Drunk

2. Appears in public place

3. Engage in boisterous/indecent conduct

This case hinges on the word “appears” as he was forced into the public place by police. Court rules that “appears” is implicitly voluntary, which suggests a requirement that people voluntarily commit any acts for which they will be punished.

What if someone gets drunk, goes to a part, and vomits? Does the vomiting have to be voluntary?

MPC (p 1081) allows for some but not all acts being voluntary (“based on conduct which includes a voluntary act”)

Decina exception – Epileptic seizure while driving – Negligent to be driving in the first place. Should have foreseen that his voluntary act could result in accident.

Newton case (184)
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Voluntary Act Requirement


Martin


MPC


Decina exception


General exception


General participation


Habit v. sleepwalking


Insanity


Burden of Proof

Omissions


Duty imposed by criminal statute


Jones


Pope


Misprision, specific duties to report


Duty of bystander: policies


Good Samaritan Statutes: Duty of easy rescue

Who has to persuade the jury?


Defenses (i.e. duress, insanity, etc.)



Sometimes D has to prove.

“Since the presence of a voluntary act is a necessary element of every crime, the prosecution always bears the burden of proving that act – and its voluntary character – beyond a reasonable doubt.” 187

Criminal case - Burden of “reasonable doubt” – somewhere above 90% certainty

Civil case – P must prove case by a “preponderance of the evidence” – 50.01%

Consider Jones v. City of L.A. – People are not allowed to “sit, lie or sleep in or upon any street, sidewalk or other public way” was turned down because they were being punished for the “universal and unavoidable consequences of being human.” (183)

OMISSIONS – Most crimes require an active act. What about situations where you fail to act (i.e. fail to file tax return)? 


There are many narrow statutes (ie. Taxes, jury duty, etc.)

JONES 192 – Trial judge failed to give instruction that there needed to be a legal duty to aid. 



Categories of affirmative duty:

1. Statute

2. Status relationship (ie. Parent/child, doctor/patient, spouse/spouse etc.)

3. Contract

4. Voluntary assumption of responsibility and seclusion.

No clear evidence as to the nature of any agreement between the mother and D.

POPE v. STATE

1. Child Abuse – “The law requires that Pope’s conviction of the felony of child abuse be set aside as clearly erroneous due to evidentiary insufficiency” 196

2. Misprision – (and duties to report) “We hold that misprision of felony is not a chargeable offence in Maryland.” 196 – Common law crime – inherited from England.

If the mother was in a mental institution and the mother was attacking the child, what responsibility would a nurse have? Either by contract or voluntary assumption of responsibility. Court is reading “responsibility for minor child” language very narrowly, almost to the point of exclusive responsibility.

Misprision – failure to report a crime – is not generally speaking a crime in and of itself.

Under federal law there is a misprision statute, but it requires active concealment.

Would we want a general misprision requirement? Issues with victim’s rights, spying on one another, etc.

Bystanders:

Suppose a parent sees his young child step into a bicycle path where there are a lot of bikes going. Parent has duty to protect child due to category 2 above.

What if there is some risk to the parent from said bikes? Still has responsibility to make best efforts. (Involuntary manslaughter)



What if there is no parent, but there is a bystander there? No legal duty.


Suppose we want to set up a law where bystanders have to act?



Line drawing



Freedom question



Privacy



Priority (focus of administrative energy on larger crimes)

Homicide


Involuntary Manslaughter – negligent or reckless


Murder – Intent or knowledge
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Categories of Affirmative Duty

1. Statute

2. Status

3. Contract

4. Voluntary Assumption of Responsibility/Seclusion

5. Creating a peril

a. By Voluntary Act

b. By Involuntary Act

Arguments for statutory good Samaritan requirements

· Greater good for society

· Retributive – Blameworthy not to help out.

· Just Deserts – each defendant is responsible for what they could have done.

· Retributive – Blameworthy not to help out.

Good Samaritan Statues impose a duty of easy rescue.

There may be a bootstrapping on duties to act affirmatively where if you fail to act, you may be guilty for, say, homicide (involuntary manslaughter). Courts have been very reluctant to consider this.

Protective Good Samaritan Law (Carrot v. Stick or Damned if you do and damned if you don’t situations)

Some jurisdictions have enacted legislation s.t. if you do rescue someone you cannot be found guilty of negligence.

Examples

· Suppose someone falls into a public pool, lifeguard is nearby but does nothing and person dies – falls under contract
· Suppose we have a babysitter at a swimming pool where there is no lifeguard. Voluntary Assumption of Reliability.

.

These sorts of things come up in a crime where D must cause a particular result.


Can be caused by act of omission or affirmative act.

Defacto family members: Beardsley (202)  – Man watches paramour die. Did he have a responsibility for her as she was not his spouse. There is a big issue of line-drawing – what about roommates? Co-occupants of a house? Step-mother? Live-in boyfriend?

Cardwell (204) – Woman being beaten. Does she have liability to child who is also being beaten?

What if the chance of your child dying is 50% and the chance of you dying is 60%? Ambiguous.


If you swim out to help someone and realize they are, say, Bill Gates, and then decide not to rescue, you have no criminal liability as you had no duty beforehand.

Culpable Voluntary Act


(Arthur)

Faultless Voluntary Act


(Barry)

No voluntary act


(Dorothy)
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Mens Rea


Broad v. Narrow sense of MR


Cunnigh + Faulkner: Statutory Interpretation and Policy Questions


Other CL MR issues


Proving awareness & intent


MPC approach to MR

· Actus reus

· Material v. Nonmaterial elements

· Conduct, circ., result

· MR + element analysis

· P, K, R, N, SL

Culpable Voluntary Act (Arthur on 205) – 

After boisterously moving down a pier and accidentally knocking someone into the water, if you watch them die:

· does it matter if you want them to die (and it can be shown)? Involuntary Manslaughter v. Murder

· does it matter if you can’t swim?
Faultless Voluntary Act (Barry on Pp. 206) -> creates peril

After innocently knocking a child into the water (ie. Kid ran into him and bounced).



Barry has a legal duty to rescue.

Carl, a bystander, has no duty as he did not causally contribute in any way.

No Voluntary Act

Consider if B bumps D into C, and C falls into the water. D is faultless, and did not commit any voluntary act. 


Pp. 205-206

Lets say we are driving at a reasonable speed, and suddenly need to brake as a child darts into the road. The act is faultless, but you still create a risk to the child, and have a duty to brake. There is a question of causality and knowledge here. Also, by engaging in action in the world and creating risks to others, it is fair to impose a duty on you.

Most courts will, for the criminal side of things, focus on whether or not you have any causal responsibility. Issues of comparative responsibility are on the torts side.
Consider example on 207 of Bradshaw, where a trucker was found guilty of marijuana possession for something that was hidden in his vehicle.

Consider the respectable traveler example. Suppose that she finds the drugs and at the same moment someone calls security. What if she noticed as she was getting on the plane and rather than get rid of it immediately she decides to turn it over to the authorities on the other side.

Regina v. Cunningham (214)


Statute’s non-MR 

1. Cause to be poisoned

2. Endanger or inflict grievous bodily harm

Statute’s MR aspects

1. “Unlawfully and maliciously” (215), which may arguably be fulfilled by his intending to steal.

· Trial court defines malicious as “wicked”

· Appellate court rules that there must be foresight that the particular kind of harm would occur. (intention or recklessness) Intention or recklessness resulting in harm.

On bottom 215, trial court essentially says that the facts don’t give room to question if he knew.

· He might not have known it was poisonous

· He might not have known that people were upstairs, or that the wall was permeable.

· He put himself at risk, indicating his unawareness as to risk of harm.

Possible that the word “unlawfully” is used for emphasis. Say you feed PB to someone allergic to peanuts, which in and of itself isn’t unlawful.

Regina v. Faulkner (216)

Again struggling with ambiguous phrasing of “malicious”. Rejects trial court’s broad view, but declines to clearly define it.

TO TAKE FROM THESE CASES

1. Enormous difficulty of statutory interpretation under traditional common law criminal statutes. Interpretation of various words is difficult, and the ordinary language meaning is often not the best fit.

2. Interesting policy question: Normally in a poisoning case, there would be an intent to harm, as with malicious destruction. Should we take a lesser mens rea, and add to a wrongful act to arrive at something as wrongful as intent to harm?

220 – Proof of mens rea often comes from circumstantial evidence. SC has held that a mandatory presumption can only be held if it is always true. 

MPC approach to mens rea


Actus reus – non-mens rea elements of a crime.


Purpose, Knowledge, Recklessness, Negligence, 


Material elements go to nature of harm or evil of that crime.


CONDUCT, CIRCUMSTANCES, RESULT – Material elements

Result is what is brought about by action


Conduct is what is done


Circumstance is everything else.

Unlawfully is attendant circ.

Death would be result.

Facts about own legal rights can be circumstance.

Destruction of property on top of 227.

9/19/07

Conduct, Circumstance, Result (223)

MR + element analysis

P, K, R, N, SL (see Section 2.02 on 1082)

Purpose


No cases tried on someone’s ‘hope’.

Knowledge

Recklessness

Negligence

Strict Liability

Criminal Negligence

“gross deviation” from reasonable care. So this is a gross negligence test, not a ordinary negligence test.

Consider a doctor who misdiagnoses a patient, but it is extremely rare for a doc to be prosecuted under criminal negligence. 


Learned hand test: B < P*L for negligence.



Burden of taking precaution < Risks of harm if precaution isn’t taken

Speeding’s burden is greater if you are going to the ER, which may negate negligence.


For gross negligence, B << P*L

P v. K

Does purpose require knowledge? Which is to say, suppose I shoot at someone trying to kill them, but I know I’m not a great shot and know I have 10% chance of killing them. Still purposeful.

Why want to treat the purposeful actor at least as harshly as the knowing killer? Especially blameworthy (just deserts) to have that as intent. Also Deterrence argument that there is a continuing danger.
P v. Motive


Immediate intention v. further intention or purpose

Most crim. law is about immediate intent, but motive factors into some laws, and often into sentencing.

P v. Wish


Pp. 227-228


a) Knew chances were remote, but was given to taking long shots.

b) No knowledge. He believes that it is going to happen b/c astrologer told him so. Hard to prove mens rea. 
c) like the gun scenario. If the plan is targeted by terrorists, he is using a means that will increase the risk of death to the victim.

R v. N

Three MPC interpretation rules


Travel


Default


Hierarchy

Distinguishing R from K; willful blindness


MPC


CL

In the MPC, each material element has its own MR
Can also be extra or “detached” MR that doesn’t require a state to prove the element that it is attached to
On 227, NY Destruction of Property


“Intent” indicates mens rea of intent


How about the amount of $1,500?

On 226, NY Burglary


“intent” indicates mens rea of purpose


Element doesn’t have to be satisfied, only the mens rea had to be satisfied

Knowingly enters a dwelling – what if purp claims that he thought it was a store? Entering is conduct, dwelling is circumstance, so purp must be aware of high probability that it’s a dwelling.


Purposefully enters a dwelling – aware, believes, or hopes

Recklessly enters – to be aware of substantial risk

Suppose we have statute saying “Unlawful to cause the poisoning of another”

Poisoning is a result (“cause” is a flag for that)

Reference Handout 1
In the Cunningham case, if he didn’t think that she would inhale the gas, but should have thought about it – Negligence


If he hoped by some miracle that she wouldn’t inhale – Knowledge


If he wasn’t sure if she would inhale – Reckless


If he wanted her to inhale the gas – Purpose.

Suppose it leaked in though a tiny crack in the wall that couldn’t be seen, and a reasonable person wouldn’t be expected to see. If liable, strict liability.

Consciously disregarding:

1. Aware of risk

2. Acted despite of awareness.

Mens Rea in regards to conduct, many states that have adopted the MPC have disregarded the conduct aspect of it. 

For the most part, the concerns that one might have about culpability of conduct element are satisfied by voluntary act requirement.

Note:  In MPC sense, “intent” means purpose, but in broad common law sense it 
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Mens Rea Rules – Travel, Default, Hierarchy

Distinguishing Recklessness from Negligence

Suppose driving very fast w/ other cars on the road, but justifiable b/c has to get home to watch playoff game.

MPC requires that someone “consciously disregards a substantial and justifiable risk.” Must a defendant be conscious of it being justifiable? It is a social judgment, so no. Often determined by Jury.
(1) Aware of risk (2) Aware that it is substantial (3) unjustifiable

If someone speed to the hospital to bring someone to the ER (say a parent having a heart attack)? Arguably the risk is justifiable, so it would be a jury question. What if the parent had just cut their finger?

Distinguishing R from K; willful blindness

MPC Approach

CL Appr.


How aware of risk?


Deliberate Avoidance of Truth

Mistake of Fact


Overview


Ignorance


Leser Crime


Moral Wrong


MPC Appeoach

P v. K

Purpose requires a goal/intention, whereas knowledge requires an awareness that the result is likely due to conduct.

K v. R

How likely is the result to occur? For K it must be very likely (almost certain), for R it is just likely.

R v. N


R has awareness of risk, N should be aware of the risk.

Consider NY Dest. Of Property law on top 227:


Mens Rea with respect to damaging property: intent.


What mens rea applies to the amount of $1,500? Unclear, so applying default rule recklessness or above.

Handout 2,

Question 1: Applying default rule, she had to be reckless as to whether or not her actions will cause injury.

Question 2: This boils down to “What mens rea do you need to have with respect to the federal officer?” Applying the travel rule, it must be knowledge.

Question 3: As to obstructing justice, purpose. As to giving a false statement to a federal officer, fecklessnesses by default rule. Cannot travel through because there is “distinction among the elements.”

Suppose we have a poisoning scenario, and statute says it is sufficient that D had knowledge, and that the jury determines that D had purpose. Applying hierarchy rule, he had purpose, so can be guilty in any situation where a lesser mens rea rule is required.

Based on Jewell Case:

Suppose a well-known marijuana dealer pays a defendant to put something in a secret compartment, but D doesn’t know what it was. 


If D is caught, was he negligent? Yes.

How about reckless? Consciously aware of risk that it is Marijuana, but it will likely go to a jury.

How about knowledge? This depends in large on the meaning of “high probability.” This would almost certainly go to a jury.

Can you think of an actual example where the MPC’s “unless” clause in §2.02(7) is triggered?  That is, is it really possible for a D both to believe there is a high (let us say, 60%) probability that marijuana is in the glove compartment of his car, and also to believe (in conformity with the “unless clause”) that marijuana is not in the glove compartment?  

Safe to assume that “high probability” means at least 50%, and the unless clause in subsection 7 is largely useless.

Willful Blindness


Treat some recklessness cases to satisfy statutory knowledge requirement.

1. How much subjective awareness is required? A “high probability.”

2. Deliberate avoidance of the truth – note that without suspicion of criminal activity, this can be innocent.

Courts may be using “high probability” differently than the MPC.

Consider Giovanetti starting on 232

If he in this one case had asked them to send him the check rather than picking it up, he might be trying to make an ostrich defense.

Suppose he is paid tens of thousands of dollars as monthly rent in cash. If he hasn’t deliberately avoided the truth, he should be fine.

Consider the drug trafficking example on 233. 1 of 3 indistinguishable suitcases has drugs, and they know it. Does this satisfy high probability requirement? No, 1/3. Does this satisfy deliberate avoidance?

MPC doesn’t address willful ignorance. Common law treats some recklessness cases as knowledge cases if the deliberate avoidance of knowledge is what factored in. 
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Mistake of Fact

· Overview, Handout 3

· If D must have knowledge, recklessness or negligence would get D off. For purposes of this class, knowledge is true believe.

· Ex 2 – Under recklessness requirement, unless you consciously suspect, you are not guilty.

· Ex 3 – Under negligence, reasonable mistake will get you off the hook.

· Ex 4 - Suppose rule is strict liability. No mistake is sufficient to get D off.

	Strict Liability
	Negligence
	Recklessness
	Knowledge

	3
	9
	12
	5


SL is a super-deterrent

· Ignorance

Suppose required mens rea is:

· Knowledge – No, didn’t give it any thought, so didn’t know.

· Recklessness – If no suspicion (as not thinking about it), then can get off.

· Negligence – Should have known, even if not thinking about it, so too bad.

· SL – No chance.

· Lesser Crime

· Typically applied to gradating distinctions rather than using to convict a jaywalker of vehicular homicide. There is a question of similarity of crime. 

· Might try to make sub-distinctions applying this somewhat selectively.

· Moral Wrong

· Prince (234) below

· Claim is made that even if you didn’t think you were committing a crime, you knew you were doing something morally wrong.

· Morality is not law, and it is highly relative. Fact that we haven’t criminalized it suggests that we should be able to engage in it.

· MPC Approach

· There must be recklessness unless stated otherwise. 

· B v. DPP (243) is ambiguous, but may even be requiring knowledge.

· Parliament came back in 2003 and rejected the result. <13 SL, 13 -15 Negligence required.

· Statutory Rape – other issues

· Olsen

· Probation line on 241 indicates that legislature did not mean negligence in this case.

· MPC

· Jurisdictional Elements

Prince – 234

If taker believed he had father’s consent, or that she wasn’t in possession of anyone, you are not guilty. Mens rea requirement as to a couple of the elements.

If the facts believed were a lesser crime, runs the risk of being convicted of greater crime – relies on moral wrong doctrine.

Dissent says that if the facts were as D thought, he would have done no lesser crime, and thus cannot be guilty of a greater crime.

Suppose D reasonably but mistakenly believes that what he has taken is worth $50, but it is worth $600. D would be guilty of grand larceny (rather than petty larceny, where goods worth <$500), because due to lesser crime doctrine.

Take the flipside, if AR isn’t as bad as you think, in short you can be convicted of attempt.



Suppose police use talc in a heroin sting, you can be convicted of attempt.
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Mistake of Fact / Statutory Rape


General rule is strict liability.


Material v. jurisdictional elements.

Suppose I kill someone in the woods and believe I’m in NH, but I’m actually in MA. Jurisdictional elements are often subject to strict liability. 

MPC notes that a crime requires some form of moral fault, so if states want to use strict liability for regulatory reasons, a “violation” w/ economic penalty is better suited.

Strict Liability

Materials in this section to a significant extend deal with a purely interpretive question: when a statue is silent as to mens rea, should it be interpreted as dispensing with mens rea and thus having a strict liability standard? The issue isn’t just determining legislative intent, but also involves policy questions. 

· Criminalizing and Grading

· In some sense SL elements turn non-criminal into criminal activity. That element determines criminality.

· In grading, SL can turn a lesser crime into a greater crime. 

· Dotterweich (249)

· No explicit mens rea
· Manufacturer mislabeled something and sent to distributor. Distributor (corp) and its President are charged.

· Footnote 249, act prohibits the “introduction of delivery for introduction into interstate commerce of any . . . drug . . .that is adulterated or misbranded.”
· Morisssette (250)
Knowingly converted property, but did not know that it was government property – thought it was abandoned. Does/should he need to know that gov’t asserts a legal claim to the property? Court says that intent requirement (extra mens rea) does not need to be explicitly stated in the statute. 
· Traditional serious crimes
· Theft/Murder/Etc. – interpreted as requiring intent due to history in common law.
· Public Welfare offenses - 7 relevant factors
See Freed mentioned on 255. Crime to have unregistered weapons. D had grenades but did not know they were unregistered. Grenades are not an “innocent” item, so SL can be imposed as he is aware that it is an especially dangerous item. In Staples (contains Freed), court rules that owning a gun is apparently innocent conduct, and guns are very different from grenades. Thus D was not aware the gun was an “automatic weapon”.

1. Not a traditional common law offense

a. Not malum inse (something wrong in and of itself)

b. Instead, malum prohibitum (something you shouldn’t be engaged in)

2. Often, mere omission

3. Often, no direct or immediate injury (often only risk)

4. Usually, minor penalties

5. D was probably Negligent? (no proof necessary b/c of efficiency reasons)

6. On notice that conduct is potentially dangerous

7. Underlying conduct is not apparently “innocent”
· X-Citement Video
· Vicarious Liability
· Defense of Non-Negligence
· MPC View
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Statutory Liability


X-citement Video (256)

· Would “knowingly” apply to “interstate or foreign commerce” in this clause? Under MPC travel rule it would likely apply, however federal statues have no travel rule. Even if it travels that far, “knowingly” will not travel to A or B.

· Legislative intent to indicate that D must at least know that content was explicit.

· Was not clear legislative intent to know that content was of a minor.

· Apparently innocent conduct (from Staples) could be applied to this case, but you have to decide if porn is apparently innocent. 

Vicarious Liability – Criminal liability w/o actus reus if he is legally responsible for another who did satisfy the AR.

· Guminga (257) – Owner is being held responsible for an act that he didn’t commit. Not only is there no mens rea, there is no actus reus. Court rules that it is unfair to criminally punish someone for something they didn’t do.
· What does  the statue say about the AR required? If law says owner must register certain weapons and puts responsibility directly on owner, then there is now vicarious liability issue.

· City of Sault Ste. Marie (262) –

· Defines three types of categories (1) positive mens rea required, (2) no mens rea required – D must prove that he took all reasonable precautions, (3) strict liability.

Def of non-N


MPC View

MPC does not allow Strict (Criminal) Liability excepting sex crimes where the victim is very young (less than 10). Allows for ‘violations’ with civil penalties. Establishes a default MR of recklessness.

* Many courts that accept SL are concerned about it being too harsh. Although they are sensitive to the issue, they still allow SL.

Mistake of Law


Mass. General Laws


Mistake of fact v. Mistake of law

How can you tell the difference? Suppose it is illegal to knowingly sell liquor to a person under 21, and I sell something to someone believing she is 22 when she’s 20. Does not meet mens rea requirement in MPC jurisdictions.

Now suppose I sell to someone knowing she is 20, but thought law says under 18. Not an excuse.

Specifically, mistake of law is usually about the meaning and legal principals.

In Morrisette (abandoned bomb casings), was the mistake one of fact or of law? It depends on how we define abandoned property. Suppose that he thought that gov’t no longer asserts a legal right to the property. Furthermore, suppose that if property was originally owed by gov’t and is on gov’t land, it cannot be considered abandoned. This mistake would be one of law.

Typically mistake of law is treated with SL. There are narrow circumstances where a mistake of law may be treated as a mistake of fact.f

Marrero

Official Reliance

· On statute

· On judicial opinion

· On advise of government official

1. First, the word “commerce” should preclude non-monetary transactions between individual citizens.

2. The wording is such that non-photographical content could be encapsulated (ie. Drawings of children)
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Marrero – 267

Exemption: Correctional officer of any state correctional facility, or any penal correctional institution.

Was a guard at a federal prison in the state.

Court(s) ruled that exemption does not apply b/c looking at materials (which we don’t have) as a whole, there are other exemptions in the statute which strongly suggested that federal officers are not exempted.

Raised a mistake of law defense, but was essentially told that ignorance is not a legitimate defense. In short, this statue is strict liability.

Suppose there was clear proof that someone maliciously planted the gun on him. Most jurisdictions find no fault if D is completely unaware of possession of an item.

Statutory Reliance Defense

1. How would MPC provision apply? (2.04(3)(b)(i) on 1084) It does not allow people to be punished if reasonably relying on a statue later found to be invalid or erroneous, but this is likely looking at clearly stated. Only applies to legislation later struck down.

2. Who has the better view re: whether NY’s special statutory reliance defense exculpates him? Dissent’s point is that if you are recodifying, and your omit words from the section, shouldn’t we assume that they were omitted intentionally? In this case, NY legislators likely were sloppy in the recodifying.

Official Reliance

· On a statute

· On judicial opinion

· Handout 5 – When a lower court rules on something and other parallel courts disagree, you should avoid that behavior until the SC rules on it.

· On advice of government official

· See Hopkins on 280. MPC 2.04(3)(b)(iv) in which State’s Attorney tells D that his signs do not violate a law prohibiting advertisement of marriage. His Personal Atty’s blessing would not exclude him from prosecution.

· Raley on 281, gov’t official is essentially being encouraged to engage in a specific type of conduct, and then got punished by it. Essentially governmental entrapment.

Mistake of Other Law

· Smith on 273, D installed floor and wall panels and wiring w/ landlord’s permission. When he removed the wiring and panels, he was changed w/ destroying the property of another. Believed that he was not destroying the property of another as he put in the additions. If, however, you attach something in that jurisdiction to your apartment, it becomes the property of the owner. Thus as a matter of law, he was actually destroying the property of another. MR here seems to be knowing or recklessly, and appellate court concludes that the crime requires mens rea as to who owns the property. Thus if he believed that he owned the property, D is innocent.

· Note Weiss on 268 (see footnote). Innocent under MPC 2.04(1)

· MPC’s Usual Approach – Treat a mistake of law just like a mistake of fact (ie. 2.04(1) applies) when the source of the law in question is other than the criminal statute.
“Willful” Violation of Criminal Law

Lambert
General Defense of Reasonable Mistake of Governing Law

So-called “Cultural Defense”
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Handout 6 – “Knowingly destroys the property of another”

A

1. No.

2. Mistake of (non-legal) fact (thought it was my hat)

3. No. In MPC due to travel rule, knowingly applies as well to property of another.

B

4. Yes. 

5. Mistake of governing Law.

C.

6. No.

7. Mistake of other law.

Suppose we have a crime for anyone who knowingly uses a weapon while taking the property of another. Suppose ‘weapon’ is define elsewhere in the criminal code.  MPC §2.02(9) would treat this as governing law, and thus is subject to strict liability. In contrast, if ‘property of another’ comes from civil law, it would be treated as other law by MPC §2.04(1).

See Woods mentioned on 275 – Mistake seems to be one of other law – whether or not a marriage has been dissolved comes un re: alimony, and a handful of other family law matters. MPC would require recklessness as the statute is silent as to mens rea. 

See Morisette – Not at all clear what kind of mistake (the court thinks) the defendant made.

OJ – Allegation is that he with a bunch of friends forcefully entered another’s hotel room and forced the other to return property that he claimed he was legally entitled to. 

Willful Violation of Criminal Law (275-279)

Cheek – Will not impose criminal liability on people who willfully fail to comply w/ the overly complex tax code assuming they do not know they have a responsibility to pay. If you don’t know what tax rate applies to your bank interest and improperly file the correct taxes, you cannot be criminally liable. In determining whether the person acted w/ knowledge, can consider the reasonableness/unreasonableness of person’s beliefs. Not to be misconstrued as requiring negligence, but rather as a discussion of credibility.

Some statutes require “knowingly violate” or “willfully violate.” Most emphasized factor is apparently innocent conduct. 

Lambert on 271

D had been convicted of something elsewhere, and was not aware of requirement to register in LA. Eventually she was picked up for something small and brought into court for not violating that statute. Mistake of governing criminal law. Court is not saying that you have to have mens rea re: the entirely of state law; the court defines this as an exception to a rule. US SC argues that it is unconstitutional to apply strict liability to the facts of this case, where her conduct was passive and she did not have any notice. 

Look at MPC §2.04(3)(a) on 1084 – meant to cover an extremely narrow set of circumstances related to non-publication, which does not apply to this case. 

Also see Bryant mentioned on 285. Every state has prohibitions on sex offenders, so failure to register cannot be argued due to no notice. There is also an issue of scope of the rule (widespread v. narrow). In Lambert the purpose only seems to be for law enforcement’s convenience, which does largely narrow the scope. 

Also see Leavitt on 285. This case finds it unconstitutional for a situation that is in effect entrapment by omission.

-> Ultimate concern in Lambert seems to be one of notice.
10/4/07

Mistakes of Law

Lambert Principle – Unconstitutional to apply usual ignorance is no defense maxim

· Mere omission or status

· Malum prohibitum (wrong because it is prohibited, as opposed to malum in se – wrong in and of itself)

· Very unusual law (no notice)

Prosecutorial Discretion – Is this enough of a safety valve for people who complain about strict liability? Given some of the dubious cases that we’ve encountered, prosecutors cannot be trusted to be fair. If we are worried about unfairness in strict liability, we need to build it into the statutory structure. Under the NJ statute (see footnote on 271), Marrero (federal guard who would have been immune had he been a state guard) would likely have had a defense, although typically in NJ you have to had gone to a lawyer to confirm statutory interpretation.

So-called “Cultural Defense”

Argument is made if D comes from another culture, and in that culture conduct is perfectly legal, D should not be held liable. Law does not recognize these defenses. NJ statute does not seem to apply as the person has not exhausted all means unless they have consulted a lawyer or the social consensus.

Judge does not have the power to convict despite a jury’s ruling. Jury can acquit despite the evidence. Judge can, however, exclude any evidence along these lines as being legally irrelevant.
Intoxication


Defense that intoxication caused D to commit crime? At what point should this be allowed in to negate MR? 

In Hood (850) the court refuses to allow intoxication to be used as mitigation related to assault w/ a deadly weapon charge. Could claim that was firing gun as warning shot, not trying to injure cop. Traditional approach, however, does not allow an intoxication defense.
Voluntary Intoxication

General Intent (assault w/ a deadly weapon or specific intent) v. Specific Intent (assault w/ intent to kill, admissible)

Rocha (notes on 856) turns things on their head by changing GI & SI from categorization methods to categories.

Person is at least a little more culpable in choosing to get drunk. How important is factor of intoxication in determining MR. For really serious crimes, we let you bring in the evidence as the penalty is very harsh.

Moderate v. Restrictive Approach


MPC Approach + Constructive R

Involuntary Intoxication

Note: In criminal law charge of assault focuses on intent of actions, thus you can assault someone without actually injuring them. In tort law, assault requires at least emotional harm before there can be recovery.
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Hood (CA, 850)


Assault w/ intent to kill – Specific Intent (intoxication evidence admissible)

Simple Assault, Assault w/ Deadly Weapon – General Intent (intoxication evidence not admissible)

Stasio (NJ, 852)


Only allows evidence of intoxication for first degree murder (premeditation).

Suppose: Larceny is defined as “taking the property of another w/ intent to permanently deprive the owner of said property, and without the owner’s consent.”

Stasio approach would appear to disallow evidence as to intoxication if, say, you got drunk and left a party w/ host’s iPod and forgot whose it was to return it.

MPC approach allows evidence when it negatives some element of the offense, and so would likely allow it in the same case.

MPC §2.08(2) (pg. 1086) is a rule of constructive recklessness – they were not technically reckless, but is deemed to be reckless by the statute. 


Actual recklessness is conscious disregard of risk.

MPC recklessness requires awareness of a specific and relatively immediate risk.


Seems to say that if involuntarily intoxicated, it can negate MR including R.

Under common law, recklessness is general intent, and therefore evidence as to intoxication is inadmissible.

Negligence also considered to be general intent.

Simple Assault – Intent to injure, but no further intent.

MPC would likely allow evidence of intoxication, as this involved intent (purpose).

IF - SI = P or K, and GI = R or N, then MPC = moderate common law approach.

When, if ever, is intoxication a defense even when D has required MR for the crime?


Almost never. Permanent insanity due to prolonged alcoholism, etc.

Kingston on 860 – Trial court determined that if involuntarily intoxicated D would not have done something while sober, courts ultimately decide that if you have the MR for the crime, you are culpable.

MURDER
Traditionally, murder is “malice aforethought” and manslaughter is all other homicide. Murder includes intent and knowledge of likelihood, result of injuries, or as even an accident stemming from another crime.

First Degree v. Second Degree

Original PA statute (top of 381)


1st Degree – a. Premeditation or b. felony-murder.


2nd Degree – All other murder.

MPC does not make this distinction.

Jurisdictions that make the distinction have a grading in punishment btw. the two levels – often with death for 1st degree.


Guthrie (386)


Suppose D was hired to kill the victim for $ - 1st Degree

Suppose woman and paramour plan to kill husband, and knife husband when he comes home – 1st Degree (lying in wait)

Suppose woman is having affair, husband questions her harshly, and she is overwhelmed and attacks him – 2nd Degree (impulsive murder)


Deterrence reasons for gradation:

1. premeditated more deterrable

2. premeditated harder to catch.

3. premeditated is more likely to be effective.

Some argue that impulsive murderers need to be punished more as deterrence isn’t ‘reaching them’.

Retributive reasons:

1. premeditated is cold-blooded and immoral.
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Homicide


Intro


Basic Murder Categories


Premeditation



Carroll v. Guthrie

Carroll define premeditation as conscious purpose. Guthrie requires some period of reflection, and lists factors (389):

1. Planning activity

2. Prior relationship

3. Evidence of nature of killing suggesting preconceived design


Relevant factors


Alternative approaches to 1st Degree


Degrees of Murder and Death Penalty

Not permissible to have it as blanket punishment, and state must demonstrate aggravating circumstances.

Note MPC on 1114: list of aggravating circumstances and mitigating circumstances.

Carroll case, 381.

385, note 2 – PA court requires for premeditation that there is a conscious purpose.

385 note 1 – Young states that can form premeditation while pressing the trigger.

386 top, in having no proof of reflection be required, AZ Sup. Ct. found that it was unconstitutional as it was arbitrary, and therefore they interpreted the statute to require proof of actual reflection.
Forrest on 390 – Mercy killing requires contemplation, and thus is premeditated. If we classify mercy killings are less serious, maybe the differentiation btw. 1st and 2nd is not as clear.

Voluntary Manslaughter (involuntary is reckless, whereas voluntary is heat of passion or provocation)


Overview

1. Adequacy of Provocation

2. Immediacy of Provocation – Cooling Time

3. Categorical Rules v. Flexible Standards

4. Variations on flexible standards approach.

Note that Extreme Emotional Distress attempts to allow for both (1) Provocation and (2) Extreme Emotional Distress


Categorical Approach



Girouard (390) – ‘mere words are not enough’ (negative categorical rule)

· Extreme assault & battery on D

· Mutual Combat

· D’s illegal arrest (largely archaic)

· Injury or serious abuse of close relative

· Sudden discovery of spouse’s adultery (p. 391, MD removed this prong in ‘97)


Flexible (Reasonable Person) Approach

Mayer (392) – trial court excluded fact that D had just found out that V had been in adulterous relationship w/ wife. Girouard approach would have excluded mitigating evidence. This case is differentiated from Girouard as this case has clear cut implications of adultery, and G does not. Mayer court would likely have given G fact pattern to jury, as provocation is seen as a matter of fact.


Would a reasonably provoked D kill?

Framing involuntary manslaughter in terms of what a reasonable person would do, as is often done when a court is arguing for murder classification, seems absurd when a reasonable person wouldn’t be killing in the first place. Further if it was reasonable, we would give a full defense. The question of reasonableness is whether a reasonable person might be incited to a state of unreasonableness.

Partial Excuse v. Partial Justification


V is not provoker


Sexual Infidelity

Common-law

Cold blooded murder (1st Degree Murder)

Warm blooded (2nd Degree Murder)

Hot Blooded (Voluntary Manslaughter)
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Voluntary Manslaughter


Partial Excuse (didn’t do right thing, but can be blamed) v. Partial Justification

MPC’s categorical approach – if victim commits a wrong, not quite as bad to kill someone who has wronged you.

Heat of passion seems to point to excuse.


Where Victim is not Provoker (pg. 400-401)

Mauricio (mistaken identity, NJ SC instructs to give VM instr.) – excuse. Justification would not allow for an innocent victim.

Scriva (a bystander attempted to restrain an enraged D and was stabbed).

Spurlin (a D killed his wife and then in a rage attacked his son).
Sexual Infidelity

Most specifically an issue for categorical approaches. (note that MD has removed this as an excuse) Could create a rule s.t. in this case mitigation question does not go to jury. Almost always men killing women in this case, and seems to send a message that killing an adulterous partner is somewhat OK. Could argue that should be kept as excuse, as this is a topic that people can be very upset by.

Homosexual Advances


Social interest in not ratifying bias in social/legal standard.

Cooling Time

Could have categorical rule s.t. no mitigation if X amount of time has lapsed. Or, could send to jury to determine if D has had enough time to cool.

MPC approach: Extreme Emotional Difficulty

· because of provocation

· because of other stresses

· because of mental disorder

Boyle on 405 (bottom, mercy killing) – MPC does not require provocation, so would allow to go to jury. Mayer would not allow as no provocation. 

Elliot (405, D suffered overwhelming unjustified fear of brother for years and kills brother)

Casassa (401) – Court struggles to apply reasonableness standard to people w/ mental illness. Determination is that w/ all issues of mental illness aside, D should have had presence of mind to stop.
Reasonable Person Test

MPC

(a) Subjective: actually acted w/ EED

(b) Objective: Reasonable explanation or excuse

(c) Quasi-Subjective

I. In the actor’s situation

II. Under circumstances as D believes them to be

MPC approach does:

I. In case of provocation, broad In case of provocation, broad Mayer-type approach.

II. Even in cases not involving provocation:

a. Partial excuse to mentally normal D’s w/ EED.

b. Partial excuse based on mental illness or disorder not serious enough to give insanity defense. (Difficulty in reconciling this w/ reasonableness requirement.)
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Casassa tries to have a broader Mayer-like approach, and they are willing to reduce penalty for quasi-insanity defense. One way to approach this is to see what the word ‘reasonable’ can have in the law.

“Reasonable”

1. Reasonable person test. Idealized standard. Would a reasonable person be provoked/tempted to act violently? Also used in defining negligence. 

2. An explanation that makes D’s actions somewhat excusable (that calls for some sympathy or mercy).

3. A “fudge” term: a standard to be spell out by some other legal actor. Often legislature leaving it for courts to determine ‘reasonable’ acts.

Argument in Casassa is that he has something fitting into category 2 in that it makes D’s actions somewhat excusable. Paranoia may not be reasonable, but provides a good reason for actions. What constitutes acting reasonably in light of a mental disorder?

Klimas (408, bot.) – D claimed to have psychotic depression when he killed his wife. Mayer approach requires some active provocation. Court Klimas held that allowing in evidence of depression makes the reasonableness test too subjective. MPC allows for consideration of EED. Must consider if was reasonable from a person in the actor’s situation. So Mayer approach does not pick up quasi-insanity defense.

Still an open question as to whether MPC should allow for mental disorder for people who were not provoked at all. Quasi-insane states very hard to accurately identify.

Elliot (405) suddenly killed his brother due to paranoia. Do we want to mitigate in circumstances like this?

Walker (405) drug dealer kills b/c he lost his source of supply. 

Reasonable Person Test – Judge allowing it to go to jury could be either a) evidence or b) jury instruction further individualization.

· Objective and Subjective Elements

· Emotional Temperament of D

· Have to apply a minimum standard of conduct, so cannot look at something from, say, the ‘reasonable hot-head’ standard.

· Age

· What if D is 16 rather than 30? Could make a teen angst/emotional/impulsive argument. SC found unfair to give death penalty to someone under 18 as their brain is not done developing.

· Gender Differences

· Evidence is clear that men are more likely to lose self control and act violently. A reasonable man or woman, however, wouldn’t kill in either case. American courts do not as a rule recognize this.

· Physical Conditions and Disabilities

· Humiliation due to disability should be taken into account under MPC.

· Taunts & Insults

· Should words be sufficient provocation? Under categorical approach, no. Under RP test or Mayer test, perhaps. How much should D’s characteristics such as race, etc? be taken into account.

· Cultural Differences

· P 407 – Do we want to allow for cultural differences in mitigating the charge? Should it only factor in at sentencing? Some courts may let this evidence in depending on circumstances.

· MPC Approach

· Does not take hot headedness into account

· Blindness, shock from traumatic injury etc. taken into account.

· “Situation” is designedly ambiguous, and thus do is the standard of a reasonable person in one’s situation.

British courts started with novel idea:

· On question of situation, individualize.

· Degree of self control expected is objective

· Moved to approach in Smith (Morgan) (409) asked jury to determine what behavior should have been expected.

How would Guthrie (386) come out under these approaches. This is the case of the nose-obsessed man whose coworkers were snapping a towel at him.

Under Girouard (traditional) approach, this is not under one of the categories so would have come out as murder.

Under MPC’s quasi-insanity doctrine, it may be allowable.

· Elliot focuses on if whether or not the quasi-insane condition helps to explain the actions.

· Casassa – if it’s too peculiar to the defendant, it is not likely to be allowed.

Under Mayer we have insults and minor assault here, so it is likely to go to the jury.

Involuntary Manslaughter
MPC has R and N homicide.

Suppose D is driving 5mph over speed limit, happens to be looking to the side, and bicyclist suddenly comes out in front of car. 


To be found guilty of R homicide, you have to be aware of fairly immediate risk. It would be hard for the court to find guilty in this case.


For N homicide, MPC says N is gross deviation from standard of care. So likely wouldn’t satisfy N homicide.


In Williams legislature held at time that ordinary negligence would be sufficient.
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Involuntary Manslaugheter; R & N Homicide


Ordinary Negligence v. “Criminal” Negligence

Contributory Negligence – Victim has contributed to his own harm. Not recognized as a criminal defense whatsoever.

Barnett on 414 – vague descriptions of what beyond ordinary tort negligence is required.

Welansky: “recklessness”

Court focuses on conduct being “wanton or reckless” in order to be criminal. In operating a night club, one has a duty to do so s.t. if a fire were to break out people can safely get out. In this case exits were difficult to find or were locked. Trial judge states (and SC agrees) that “grave danger to others must have been apparent.” (412) As this D was at the club every night, can be assumed that danger was not apparent to him. The requirement, however, is an objective standard that actual defendant is aware or a reasonable person would be aware of a high likelihood of substantial harm or death. In essence “wanton or reckless” means some kind of gross negligence. Note that this court does not mention the Mass. statutes in the opinion. This is because manslaughter is glossed over in the statutes. 

Hall: MPC Recklessness

Question was preliminary to trial to see if there was enough evidence to see if question of D’s guilt should go to a jury. SC of CO decides that enough evidence of cause that case should go to trial. 

1. Substantial Risk?

· Trial court argues that substantial risk must be greater than 50%. 

·  Although risk of skiing is generally not that high, this D created substantial risk by skiing too fast and out of control.

2. Unjustifiable Risk?

· D’s enjoyment did not justify the risk to others.

3. Gross Deviation?

· D is a trained ski racer, and most such racers would not do anything even close to this.

· Statutory duty to avoid collision with a person below.

· Had been skiing out of control for some time.

4. Conscious Disregard/Awareness of Risk?

· Trained racer, and a reasonably prudent person (i.e. juror) could find that D consciously disregarded risk.

· Must be aware of (specific and relatively immediate) risk, that it is substantial, and of facts that make risk unjustifiable (i.e. unjustifiability is an objective standard). This raises a question about an unreasonably self-confident actor. Also note that the workd “substantial” may depend on the severity of the risk in question. 

If the reason that one is unaware of risk is arrogant self-confidence, is it fair to let the D off of R manslaughter for N manslaughter? Note Strong (not in book), a leader of a religious sect who claimed to have special powers, and killed one of his followers believing that V would not die. Ct. of Appeals found that jury should have been instructed on N as well as R homicide as D could have honestly believed in his powers. 

Problems with MPC Recklessness


Objective v. subjective standards


Williams

Individualization



Physical & Mental Characteristics



Religious Beliefs
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Objective v. Subjective Standards

Williams

Was D negligent, but did negligent acts or omission cause the death? Child was sick enough that if they had acted in the week prior to death, it would not have done any good. 

Didn’t take baby to see doctor because:

1. Didn’t think baby was that sick.

2. Fear that Social Services would take baby away.

Charged w/ negligent homicide, but must have been aware of some risk, even given 1, as otherwise 2 would not have entered their minds.
Individualization – How much do we vary the reasonable person standard according to other criteria? RP “in the actor’s situation” is MPC language, however MPC comments exclude things like intelligence and heredity. “Ought implies can” – not fair to say to someone that they ought to have acted some way unless they could have acted that way.

Physical and Mental



MPC takes into account physical characteristics such as blindness.

MPC does not take into account mental characteristics such as intelligence.

Religious Beliefs

Walker on 425. Court ruled that parents are allowed to martyr themselves, but not to martyr their children. MPC does not consider religious beliefs to be mitigating. 

Questions of gross deviation and justifiability of risk are objective, not subjective.

Depraved Heart or EI murder


Malone (426)

Relevant Factors

1. Subjective belief in a high risk of death.

2. Objective creation of high risk of death.

3. Culpable indifference or Callous attitude as evidence by:

a. Clearly unjustifiable risk for no legitimate purpose

· Already engaged in another seriously wrongful act.


MPC Test


Relevance of Intoxication
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Depraved Heart or Extreme Indifference Murder

Relevant Factors:

· Subjective  - belief in high risk of death

· Objective – created high risk of death

· Culpable Indifference or Callous Attitude

1. Clearly unjustifiable conduct with no legitimate purpose.

2. Desire to expose others to high risk of harm

3. Premeditated or long-continued conduct that creates risks

4. Cruelty, heartlessness

5. Lack of effort to minimize risk

MPC test

MPC requires recklessness and extreme indifference. MPC declines to define “extreme indifference” as it is too elusive, and thus should be sent to a jury.

Relevance of Intoxication

Depraved Heart is treated by common law as General Intent crime, and therefore evidence of intoxication is inadmissible. MPC approach (see Dufield case on 434) would allow evidence as to intoxication on the question of recklessness, but not always on the question of Extreme Indifference. Dufield says inadmissible for EI, however structure of the MPC and EI doctrine, in Simons’ view there is a strong argument that it should be admissible.

Felony-Murder

Serné (435) – This opinion is addressed to the jury. Notes that “malice aforethought” is a technical term s.t. the sufficient MR for murder is demonstrated by the commission of another felony. Otherwise the actor must have knowledge that death is likely. F-M rule is not applicable when the act is known to be dangerous to life and likely in itself to cause death. 

In NY only designated felonies can constitute F-M. (379)

CA (375) limits 1st degree murder to specified felonies, however unspecified felonies can result in 2nd degree murder.

Stamp (438) – Treated as 1st degree murder. D scared shopowner to death which robbing him. Even if the decedent would have died shortly thereafter, if one shortens their life in the course of committing a felony, one is liable under F-M. Proximate cause is shown by directness test. F-M doctrine eliminates need for prosecution to prove MR for the homicide element. Must be caused by the wrongness of the act, not the wrong act itself.

Causation Requirement

1. But-for cause

2. Proximate cause

a. Directness

b. Reasonable Forseeability

King (439) was coincidental to the act, which is to say death was not caused by the feloniousness of the act.

Explicit v. Implicit Mens Rea

Policy Arguments

Inherently Dangerous Felony Limitation
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Felony Murder - Formally it is a strict liability doctrine.


Policy Arguments Pro & Con

· See examples below.


Inherently Dangerous Felony Limitation

1. California  - Felony in Abstract

Phillips – grand theft – defrauding someone is typically non-violent and does not normally result in death. Can only be convicted if felony is inherently-dangerous. CA Court doesn’t like the FM rule, and therefore applies it narrowly.
2. How was Felony Actually Committed

a. Broader – Manner created forseeability of death

Hines (450) (contrast with Ford mentioned on 451)
b. Narrower – Created high probability of death


Overlap of FM w/ other Murder Categories


Other Restrictions or Qualifications

· Merger

Prevents MR from applying to any felony at all (ie. Negligent Homicide). Independent Felonious Purpose requirement.
· In Furtherance

FM only applies when act of killing was in furtherance of the felony. This is allied broadly.

1. Agency Approach – No FM unless you or your co-felon commit the murder.

2. Broader “Proximate Cause” Approach – If killing is foreseeable, you are liable. (e.g. if a shop owner fires back and kills an innocent)


MPC Position



MPC wanted to get rid of FM rule. But came up w/ a compromise and thus made commission of a felony an evidentiary factor in EI Murder charge.


Misdemeanor Manslaughter


Final Notes

Examples

1. Stamp – Heart Attack while V was not being mistreated during a robbery.

2. Prisoner Escape – Traffic Accident, negligently fails to stop at stop sign while driving normally away.

3. Bank Robbery – Gun Accidentally Fires

Deterrence – Manner of engaging in felony / Risk Creation. Counter Argument – marginal deterrence.

Retribution – culpability-based (punishment proportional to MR) v. harm-based (proportional to result)

4. Pickpocket – Gun Accidentally Fires – gun is in the pocket trying to be picked.

5. Rapist Accidentally Kills Victim

Could also be found to be Reckless/Negligent Manslaughter or EI Murder.

Many common law jurisdictions recognize Intent to Cause Serious Bodily Injury Murder.

DE requires recklessness as to risk of death to apply FM. (445, note 3)
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FM


Misdemeanor-Manslaughter



Principal in many states analogous to FM.



Some states restrict to malum in se offenses.

Rape


MR plays a very small role in grading, as opposed to Actus Reus.


P. 294 – different ways of conceptualizing the harm of rape:

1. Violence

2. Sexual Autonomy

“Carnal knowledge of a woman forcibly and against her will.” 296

1. Sexual Intercourse

2. Non-consent

a. No Choice

b. Coerced Choice

3. Force or threat of force

4. Resistance required?

Often a way of understanding lack of consent or force.

5. Woman is not man’s wife.

6. Mens Rea

What degree of fault must D have as to #2? Must D know that V is not consenting, or be reckless, negligent, or strict liability?

Will not focus on MPC section on rape, as it is largely outdated and is not influential.


Rusk on 302


Rape Requirements

1. Force or Threat

2. Non-consent (includes if threat is induced by threat of death or SBI).

Court says that V must have a reasonable fear

A man is on a date w/ a woman, does nothing he feels is threatening. As he goes to kiss her, she asks “If I have sex with you, do you promise not to beat me?” Shocked, he says “Yes, I promise”, and they go on to have sex. Does his not dispelling misimpression make her fear reasonably grounded? Furthermore, what is wrong with a subjective test of fear is D knows that V is fearful (see footnote on 311)?


Dissent

1. What counts as non-consent? V has to physically fight back for proof of non-consent.

2. Resistance is relevant to MR as it is a bright-line rule

 “It declares the innocence of an at best distraught young woman. It does not demonstrate the defendant’s guilt of the crime of rape.” (306)

“I find it incredible for the majority to conclude that on these facts, without more, a woman was forced to commit oral sec upon the defendant and then to engage in vaginal intercourse.” (306)
In some jurisdictions, all non-consensual sex is criminal. This is done by either removing the force requirement, or redefining ‘force’ to be the force intrinsic in the act of sex itself.

Warren (310) – V failed to communicate non-consent to D. Further more, there was no force or threat of force – as such the act of picking her up was not immediate enough to qualify as force.

Allston (311) – All act of force are prior, and court reverses conviction due to lack of proximity of violence.
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Nonphysical threats and broader definitions of ‘force’


Thompson (313)



How should we gradate between carrot v. stick situations. There may be a question here of baseline and threat to remove a legal entitlement of V (s.a employment contract)?


Milinarich (313)



Court was unable to impose rape punishment under traditionally worded 1985 statute. Under new PA statute (316), court would have committed due to psychological force.


MPC “gross sexual imposition” (315)



Submission must result from coercion rather than bargain.


Lovely (316)

Eliminating Force Requirement

MTS (318)
Court found that V had consented to the original kissing and heavy petting, but that there was not specific consent to the act of penetration. There is a question of if extrinsic force is required.

1. Act of sexual penetration

2. Absence of V’s freely given permission for specific act of penetration

3. Need not prove extrinsic force.

Permission can be granted through words or actions (322, first full para). Court means to require 

In a long term relationship, if one of them is passive, would it count as rape? There is an argument that in a relationship as such consent is, through conduct, tacitly assumed. 

NO means NO v. YES means YES.

H.O.I.I.

Note proposed model statute on 354-355 NOT IN READING
Questions:

1. I think of this as a carrot v. stick discussion, or perhaps threatening to positively v. negatively change the status quo.

2. Does D’s culpability change if V initiates? Typically yes.

3. How would we categorize in the case of 1 (D offers V a job if V has sex), and V follows through and D does not?

4. In some sense, at least traditionally, isn’t Marriage a tacit agreement to exchange sex and domestic service for financial support?
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MR


MC v. Bulgaria


Movement to HO11 #3 or 4 in international law. Consider it such a fundamental right of a woman that nations have an obligation to not only create civil but also criminal liability.

Sherry



D argues knowledge as standard of MR. If a reasonable mistake would be a defense, negligence would be required MR. Court seems to be following approach #2, but interpreting threat a little more loosely than in Allston or Warren. 

Fischer

Claim is that prior counsel was inadequate as failed to raise reasonable mistake defense. Attempts to distinguish from Williams b/c W was a stranger case w/ threat of death. Immediate case involves a question of previous consent. Court is sympathetic to D’s argument due to president as in this case force was used. Suppose jury found D’s testimony credible, it would still result in a rape conviction (even in event of reasonable mistake).

SL


MR as to nonconsent in other crimes



Most decided cases involve HO11 #2 approach. Some involve #3 and #4. 

Why treat MR as to nonconsent differently compared to crimes like larceny. MR for theft crimes is typically knowledge. 


“Reas” mistake


Interaction of AR & MR


Other MR issues

Morgan (349) British case where house of lords rules that as a matter of logic you must have MR in order to intend to commit nonconsensual intercourse. If you take this, however, ‘intend’ applies fully as to nonconsent, and thus the actor must want the victim to be nonconsenting.
Note Schulhofer analogy on 333-34:


Question of irrevocability: once anesthesia is started, P cannot express nonconsent.

Handout 11:


#3 – No means no


#4 – Yes means yes


#5 – only literal yes means yes



Some argue that it eliminates spontaneity.



Some argue that this flies in the face of current social convention.

Many states treat simple nonconsent differently than they do forcible coercion. Also, rape sometimes is a higher punishment than murder, armed robbery, etc. 

Interest in freedom from violence as separate from freedom of sexual autonomy. An approach like #2 implicates both violence and autonomy. Also an argument that it is too great a burden for V to clearly express ‘no’. Is it too great a concern for the ambiguity to be resolved by the acting party rather than the non-acting party. 

Requiring a ‘yes’ may have greater clarity than requiring ‘no.’ In that regard it is important to keep in mind who is on trial.

Does even the ‘no means no’ approach go too far? Most studies have shown that no often does not mean no.

331 – Can think of consent as a state of mind, or as an action. 

· Implicit assumption that ‘no means no’ is in some sense less restrictive than ‘yes means yes’. Given that this is not a situation of irrevocability as in contracts, lets also ask if yes always means yes or no always means no insofar as people are allowed to change their minds.

Defective consent:

· people underage

· people physically or mentally unable to consent

· Drug cases are trickier, particularly when P has chosen to become drunk.

· Giardino (336) test is whether P would have engaged in conduct had P not been intoxicated.

· No clearly persuasive standards.
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Interaction of AR and MR in rape


See Reynolds on 349. Lowering the AR requires a higher MR.

What is the MR as to lack of affirmative permission that the court in MTS requires? There is a reasonable person (negligence) test (see 321 bottom). Distinguishable from Sherry and Fischer b/c those applied strict liability, but had a higher AR requirement. 

1. Suppose victim must resist to the utmost, but require SL, it will be very hard to get a conviction.

2. Suppose a variation on MTS where D must know that victim has not given affirmative consent but no significant AR requirement – it is easier to convict than in 1 above.
Causation

1. but for – must be proved in crim.

2. proximate cause limits – based on a number of notions

· Forseeability

· Directness

Attempt


Grading Differential – Why?

· Ex Post – Harm-based retributive approach punishes for result. Culpability based MR approach balances acts w/ MR & other characteristics of D. (vengeance, satisfy feelings of victims, etc.) 

· Ex Ante – Slippery slope, should any person who assaults another be liable for negligent homicide or full blown murder?

· MPC (547) Assuming that most criminals expect to succeed, there is no added benefit to punishing someone who fails to succeed more.


Complete v. Incomplete Attempts

Thacker – might be liable for reckless endangerment. Court endorses heightened Mens Rea theory here. 

MR of Attempt

Lottery between more and less punishment. If we have a problem with lotteries, is it fair not to punish people for lottery the one consented in questionable rape?
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Attempt


Grading differential – Why?


Complete v. Incomplete Attempt

With a complete attempt D has done all that he believes is necessary to bring about the harm.


MR of Attempt



Result Elements

Traditional – Thacker – HMR of Purpose
Thomas (550) – No requirement of HMR.

MPC § 501 (1099-1100)

Complete attempts:

(1)(a) Circumstance element not satisfied – if police sold talc as cocaine, D guilty under facts as D believed them to be.
(1)(b) Result element not satisfied – Requires HMR of purpose or belief.

Incomplete attempts:

(1)(c) “substantial step”

(2)     

** Note - Belief used rather than knowledge because, logically, for D to know P:

1. D believes P

2. P is true

Arguments for HMR

· Linguistic – “Attempt” means purpose, therefore unable to recklessly attempt something. Not much meat to it, as “attempt” is just a label.

· Evidentiary problem where difficult to determine MR when result did not manifest.

· Doubts

· About culpability

· About dangerousness

· Doubts

In Florida, Gray (551), attempted felony-murder is allowed.

There is a general consensus that there must be some real risk for attempted felony murder, etc. to take effect.


Smallwood (547)



Circumstance & Conduct Elements
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Hypo: Suppose police stop you for a traffic violation, and you have your diary open on the seat next to you where you describe planning to rob a bank electronically. Suppose the jurisdiction has a statute where planning a theft carries minor criminal penalty. 

AR of Attempt


Policies


Last Act Test

The act that move the attempt from incomplete to complete (e.g. handing a demand note to a bank teller)


Proximity Test*

Rizzo (555) – “Acts must be so near to a crime’s accomplishment that it would be accomplished but for fortuitous circumstances”

· What is left to be done?

· How close in space and time to completion?

Would be around step 9 in HO14

No doubt that D had intention and had engaged in acts of preparation (where ‘preparation’ is a term of art meaning that D hasn’t yet crossed the line from non-criminal to criminal.)



Duke (556) - 

Unequivocal Act or Res Ipsa Loquitor Test*

Barker (560) Acts must on their face show that the person had the intent. Look at the acts themselves, barring admissions or statements, do they show that D was planning to commit the crime?



Possible to reach conclusion at a fairly early step in HO14.

Substantive Crimes of Preparation


Distinct crimes that indicate intent to commit further crimes.


e.g. possession of large quantity of drugs, burglary

MPC Test* (See. P. 1100)


Substantial Test

Miller (560) 

Under Res Ipsa, it could go either way. Although the fact that he stopped to load his gun is incriminating, most courts would not accept a conviction under this test.


Under proximity, D was very close to killing Jeans.
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AR of Attempt

Harper (568) D’s appear to be planning a robbery that is at least 60 or 90 minutes away.


Under the MPC, Ds were lying in wait and enticing the victim to come to the location.

Joyce (569) Court applies the 
Mere Prep. -> MPC -> Res Ipsa -> Prox -> Last Act -> Crime ( More AR

McQuirter (558) – The charge is essentially attempted rape. Under the MPC, the action of following Prosecutrix (P) should send this to the jury, assuming that the evidence strongly corroborates prosecution’s evidence.

Difference between MPC and RIL, MPC explicitly designed to be able to give significant weight to confessions, admissions, etc. 

MPC – Acts add significant evidential force to proof of intent.

PIL – Acts themselves must be sufficient evidence of intent.


Abandonment



Good v. Bad Reasons (Not yet an attempt v. abandoning an attempt)

MPC (1100) allows renunciation if complete and voluntary, where voluntary means not influenced by information or circumstances not apparent at the start of the attempt.

Cannot abandon a completed crime.

Abandonment statute is not uniform, and is only adopted in some jurisdictions.

McNeil and Ross (558) – Intended rape victims talked D out of it. Hard to determine how they would be decided.
Did D cross the line from preparation to attempt?


Yes

Liable for attempt unless (1) jurisdiction recognizes abandonment defense and (2) D abandons for ‘good reason’

No



Not guilty of attempt, irrelevant to reason for not crossing the line.

Impossiblity
Dlugash (577)

D shot a man who may have been dead and was convicted of murder. Insufficient evidence that V was alive, so reversed on appeal, but jury must have thought that D believed V to be alive to convict, therefore guilty of attempt.

Suppose a college senior in NY is smoking marijuana, and father drags him into police station, but a week ago NY decriminalized marijuana. Under Dlugash, neither legal nor factual mistake is an excuse – guilty if crime could have been committed if circumstances had been as D believed them to be.

If you think there is a law that prohibits what you are doing, but there isn’t, you cannot be convicted. (True/Pure Legal Impossibility)

So-called/Hybrid legal impossibility



This defense rejected by MPC



Factual Impossibility 


This defense almost universally rejected.
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Impossible Attempt


True Legal Impossibility – No law that one can be charged with attempting.


So-Called Legal Impossibility


Factual Legal Impossibility


Inherently Unlikely Attempt


Objections to Liability for Factually Impossible Attempt

Hypo: Suppose undercover police go into a neighborhood and try to sell brand new computer equipment at far below market prices. 

Entrapment defense

· Narrow

· Government initiates idea.

· D not ‘predisposed’ to commit

Why have the true legal impossibility doctrine?

1. It would allow the court to create crimes

2. Difficulty in defining punishment for attempt of non-existent crime.

Hypo: Suppose it is a crime to send porn over the internet to a V under 17, and D sends porn to V who is 17. 

1. Suppose D believes V is 13 based on email exchange. Can be found guilty – so-called legal impossibility. 

2. Suppose D correctly believes V is 17, but believes that law forbids sending to anyone under 18. Cannot be guilty, as true legal impossibility.

Hypo: Suppose D believes has ability to make a toy pistol shoot real bullets, and points toy pistol at V intending to kill V. This is usually a pocket of non-liability for people whose attempted means are non-rational (eg. Voodoo).

Note that there is a concern for allowing factually impossible attempts, in that we might allow conviction based on minimal MR, and it seems unfair to make criminal attempt liability turn on ambiguous statements/acts. Substantial step doctrine applies to incomplete attempts, but not completed attempts.

Accomplice Liability

Terminology



“Accomplice Liability” and “Complicity” are used interchangeably.


Traditional v. Modern

Traditional approach required principal to be convicted before convicting accomplice. Modern approach requires that state prove principal’s guilt, but not convict.

MPC §2.06 – p. 1084


MR



Types of MR Issues

1. What required MR must principal have for accomplice to be guilty?

2. What MR is required of accomplice?

a. As to furthering act of principal?

b. As a circumstance element of offense

c. As a result element of the offense



MR as to actions of PR



Hicks and encouragement v. actual aid (593)

Actions did not meet requirement that D encouraged Rowe, as he believed that he would be killed along w/ V. Accomplice if encouragement is a but-for cause (e.g. a lookout, etc.). Issue here was in part the question as to effect of the words, and as to MR – words must have intended to encourage. Not enough that words taken that way by principal. 

Hypo: Suppose D positions horse s.t. more difficult for V to get away. Must have intended to do so for conviction.

	AR of Accessory
	Required MR of Accessory

	Encouragement

Actual Aid

Present & Willing to help if necessary
	Purpose

Purpose

Purpose, must effect aid to principal (through prior conspiracy, etc.)




P v. K debate

Kent – What does it mean to have purpose? This court rules no purpose as no personal gain.


Substantive Crimes of Facilitation
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Purpose v. Knowledge

Often no meaningful distinction drawn. 

Substantial Crimes of Facilitation

Natural or Foreseeable Consequences Doctrine

Luparello Version (604)


D wanted information “at any cost,” but there is no mention of wanting them to kill V. In fact, killing V does not further objective of getting information. D likely intended at most a battery. 


1. D has to purposely facilitate a crime X.


2. If a more serious crime Y is “foreseeable” consequence of crime X, then D is also guilty of Y.

Roy Version (607)

Roy reaches different result as ct. interprets ‘natural and probable’ as being within a ‘reasonably predictable range.’ 

MPC rejects natural and probable consequences doctrine, and requires subjective purpose for a conviction.

MR as to Results


MPC 


McVay (610) 

MR required as to principals is (gross) negligence.

Liability for accomplice who clearly did not act with intention of bringing about death. D encouraged principals to make negligent act, from which death was a natural and probable consequence. 

MPC would agree as to accomplice liability, as D’s actions were negligent, and therefore sufficient to support negligence conviction.
Abbott (614)


Person in drag race liable for opponent’s recklessly causing death.

Russell (613)

D in gun battle criminally responsible for gun death that D may not have caused.
MR as to circumstances (612-13)

Argument that we shouldn’t required higher MR for circumstance element than for result.

Court in Gladstone talks about a lack of ‘nexus,’ suggesting a lack of evidence as to purpose.

Objection to accomplice liability

1. It can effectively impose an affirmative duty to withhold sale.

2. What constitutes ‘knowledge’? If you overhear someone threaten to do something, you don’t know that they will, in fact, do it.

Fountain
1. Purpose for lesser crimes

2. Knowledge for murder.

Seems perverse in that accomplice can get same punishment as principal with less MR.

Actus Reus
Wilcox (616)

Wilcox went to a performance of someone who he knew was not legally allowed to play, and not only enjoyed the performance, but also wrote about it in his magazine. 
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Must purposely facilitate not only the result, but also the underlying conduct. 

Wilcox
Tally (618) – Judge, Tally, instructs telegraph operator not to deliver a warning telegram to V, and V is killed by Judge’s brothers-in-law. V seduced Tally’s sister-in-law.
Preconcert

Known Efforts

Actual Aid, some chance of affecting principal

Omissions – If you have a legal duty under MPC or common law, this can apply.


Stanciel (621) – 

C.G. v. State (622) – Person standing by allowed sexual abuse to occurred. Seems objective was that crime continue. 

Davis (621) – Father accomplice to rape, as seems his actions seem to encourage facilitation.
MPC Adds: - super subjective approach to accomplice liability

· Attempt to aid

· Attempt likability for accessory, even if no crime.

Grading Distinctions

Conspiracy

Can be punished for Conspiracy and also the substantive crime. Also, tends to be relatively easy to prove. Once you combine w/ other people and form criminal plans you set a lot of bad things in motion. Not a form of derivative liability – does not require that crime actually be committed.

In case where bar patrons cheered on a rape, arguable that words of encouragement had a minimal effect for conviction of aiding and abetting.

Sufficient that one deprived V of a chance. 

Hypos on 620

a) Common law - As we know for a certainty that operator would not find V, no liability as aid did not have a chance of helping principals. MPC – Liability as affirmative attempt to aid.

b) Proximity test – Principals have committed no crime, so no ability to aid/abet. MPC – Attempt liability for person who attempts to aid crime that is not committed.

c) Common law – accomplice liability for attempted murder.

Self-Defense
Proportionality requirement – cannot use deadly force in response to a slap in the face.

Force is largely categorized into either deadly or non-deadly, where the former threatens death of serious bodily harm.

NY is one of a few jurisdictions where you can use deadly force in response to a robbery. (741)
1. Proportionality

2. Necessary

3. Interaction of necessity and probability

4. Innocent aggressors & threats
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General Requirements or Self-Defense


Proportionality


Necessity


Interaction of Proportionality & Necessity


Innocent Aggressors & Threats

Assume that an innocent is falling at you in the bottom of a shaft, and you can shoot them with a ray gun, killing them, but saving yourself. Can you shoot? Yes, as threat to life is substantial.


Policies (Handout 15.2)


Reasonableness Requirement (as to facts)

If you believe that you are entitled to retaliate but there is no longer a necessity, it is a mistake of law. 

Goetz
Objective v. Subjective Test


Not merely subjectively what D believed.

Objectively Justifiable (based on reasonableness)

Meaning of Reasonable Person test under Goetz
· Various Factors

· Risk to third parties

· Frailty of D

· Past muggings

· Past Muggings: Special Insight v. Unusually Jumpy

· Might have a more accurate understanding of behavior indicative of impending threat.

· Might be unusually jumpy, and assume that everyone is about to mug you. Less accurate, but perhaps understandably so. (NOT ENDORSED)

MPC Test

Purely Subjective Test

Would allow for a complete defense if D thought they were in danger of death/robbery/etc.

Problematic in that it allows for an over-broad application of the standard, where a crazy person could get off completely for killing someone.

Is Race Legally Relevant?


Perhaps significant w/ a purely subjective test. 


Mistake and grading in Homicide

· Unreasonable Mistake in Homicide (HO 16)

· Unreasonable Mistake in Attempted Homicide

SD, BWS & Subjective Reasonableness Tests

· Kelly & BWS

· A “Reasonable Battered Woman” Test
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Suppose Goetz fact pattern. Suppose jury concludes he makes an honest but unreasonable mistake. Suppose someone dies.

Under NY law, it is an all-or-nothing approach. Either a complete defense or no defense at all. 

Under the MPC, either negligent homicide or reckless manslaughter. (Depending on recklessness or negligence.)

CL courts may punish for manslaughter.

Suppose no death occurs.

NY – All or nothing.

MPC – NG – does not recognize attempted reckless manslaughter or attempted negligent homicide. 3.04 starts with a purely subjective test, but then applies objective limitations on it

Kelly (750)

Stages of BWS:

1. Tension building

2. Acute Battering

3. Contrition

Creates a psychological paralysis s.t. woman feels she cannot leave – learned helplessness.

Benefit of allowing psychological evidence is that it speaks to her conceptualization of her options. Also, jury cannot determine this w/o help of expert witness.

Question of whether this should be relevant to reasonable belief (relevant to honest belief). Also, although less so today, could be used to speak to her credibility. 

This is also a special insight argument: given that she has been battered, she has special insight into the threat offered by the victim. Would seem to be stronger here than in Goetz, as in BWS it is all with the same aggressor. Could also argue that her experiences make her more paranoid or likely to irrationally overreact. 

Reasonable person standard and BWS:

Majority approach – don’t vary the approach at all. (Kelly and Humphrey (757))
Minority approach – apply a reasonable battered woman standard. (Leidholm and Edwards (758))

Norman (763)

Problems with both imminence (inevitable, perhaps, but not imminent) and proportionality (beatings with a fist etc. do not necessitate deadly force). Also, there is a question of whether D honestly believed that V would kill her. 

CL requires imminence

MPC requires immediately necessary (broader than CL interpretation)

The MPC test in Norman would probably not apply, as D was not unable to escape – she left the home and came back. 

Possible Intermediate Criminal Sanctions:

1. Imperfect Self-Defense

2. Voluntary Manslaughter

3. Sentencing

Concern on other side of allowing the rules here to be bent for SD, we don’t usually put the victim/decedent on trial. 

**NOTE** SD claim has never been allowed in the case of hiring a third party to do the killing. 

What are the rights of someone who helps the battered woman? 

If a friend gives a justified person a weapon, friend is not guilty. If third party jumps in and does killing themselves, killing is justified.

If  unjustified person (e.g. psychotic) is given a knife to defend themself from a non-existent attack, neither is justified.

If a principal is able to attack, the excuse tends to be applied to third parties. In non-confrontational cases, justifying an accomplice is less clear, as not under same emotional or psychological pressure as battered woman is under. 
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Handout 18 – Page 2 – Discuss underlying policy arguments if you have time and it will help, or if it calls for it. 

If running out of time, outline answer for some credit. Case names not usually necessary to indicate understanding of the doctrine.

Self-defense – What if D argues provocation? Self-defense requires motive – must honestly believe that you are being attacked to get a full defense. (774)

Fowlin (775) D approached by 3 people in night club who spray him w/ pepper spray, he acts in SD, and a bystander is injured. MPC (p 1094) §3.09(3) can be found reckless or negligent toward innocent third parties.

If D attacked and SD threatens innocent third parties, may get out of conundrum as saying that it is an excusable act, but not a justified one. In these kinds of cases, all MPC says is that if you are negligent or reckless as to causing risks to 3d parties, can be guilty of negligent or reckless manslaughter.

Duty to retreat. Abbot (777) – Generally, ability to retreat speaks to necessity. However, courts do not say that. Duty to retreat, when imposed, is fairly limited. 

Duty to retreat only if:

1. D resorting to deadly force.

2. D knows can retreat with complete safety.

· Castle Exception – No duty to retreat if in own home. Applies even to co-occupants in most jurisdictions.

In almost any case where attacker has a gun, difficult to know that you can retreat w/ complete safety. 

Smiley (780) convicted of murder for failing to retreat when he could. 

Right to stand ground is justified through:

· Liberty argument

· Forfeiture of V of right to life.

· Unrealistic to ask people to retreat. More of an excuse than a justification.

Counter-arguments

· Save lives if not burdensome to retreat.

Property interests are generally less important than human life, and so a store owner cannot use deadly force to prevent a robbery. There is a huge exception in the case of intrusions into the home. Note statutes on 789 – In Fla., deadly force can be used against people trying to gain entry to even a car. 

Lesser Evils
Hypo – Suppose you are climbing a mountain, and you find a unoccupied cabin which you break into to avoid a storm. Necessity defense is likely accepted here, as threat of injury is imminent. 

MPC (p. 1088) 

Suppose a kidnapper takes someone hostage, and wants ransom, announcing that in 3 days will harm kidnapee if no ransom. If victim finds prescription drug and puts kidnapper to sleep, does he have a defense to crime of drugging someone against their will? 

Under MPC – requires that action be necessary.

In NY (805) – requires avoidance of imminent injury.

Suppose in mountain hypo above, risk was not being swept off mountain, but that you might be made sick by exposure to weather. Under NY, sickness is not imminent, and desirability of avoiding sickness does not clearly outweigh the harm of breaking in. Under MPC, actor must believe that behavior is necessary and not just helpful and must just be greater importance to save life.

In both, there is a requirement both that (1) you choose the lesser evil, and (2) that action be necessary (in NY, harm must be imminent). For SD, require (1) proportionality and (2) necessity. In NY determination of which evil is greater is for the judge. MPC is unclear about who makes distinction. In either case, clear that not a question left to judgment of private individual. 

Leno (802) – Legislature made it clear that they did not want to permit these kinds of programs. It is a question of policy. 

Requirements : Necessity and Lesser Evils

MPC v. NY

Legislative Preclusion

Prison Escape Caes: Justification v. Excuse

Fault of Actor
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Hutchins (802) Court rejects necessity defense in medical marijuana case, as they are concerned about the policy implications and risk of abuse.

Murphy (804) necessity defense rejected for medical marijuana claim as D’s use not within the statutory exceptions. Legislature intended to make exceptions, and through legislative preclusion argument, D’s use was not intended.

Williams (801) Court rejects economic necessity defense due to policy reasons. It’s not that there is a lack of need, but courts feel that they are not the right instrument to deal with the issue of homelessness.

Prison Escape: Jusitfication v. Excuse

Unger (798) Asserts necessity as defense to escape (from prison). Court rules that Lovercamp test had factors but not requirements. 

1. Reject necessity defense entirely
2. Lovercamp approach

3. Unger approach

Lopez (801) D is an accomplice to a prison escape. If the principal, L, had a valid necessity defense, should the accomplice also have a valid defense? Nervous about giving accomplice defense, as may not have sufficient information to warrant his actions. Assuming the facts surmount this concern, maybe we should not give defense as escapee is not justified, but is excused. If L gets excuse, D cannot use that defense.

Hypo: Suppose a prison guard knows that guard knows about bad conditions and has opportunity to stop escape, does guard have obligation to prevent escape.

Justifications universalize – if principal is justified, accomplices are justified.

Excuses do not universalize – if principal is excused, it does not extend to accomplices.

Fault of actor

Suppose I carelessly start a fire in my home, and I don’t have a phone, so I break into my neighbor’s home (who is on vacation) to call for help.

NY – All or nothing – If you are at all at fault, too bad.

MPC (1088) – says that justification you can only be guilty if the required MR was N or R.

Crimes requiring N or R: Lack of Justification

Recall that in N or R offenses, lack of justification is build in, so necessity defense isn’t really necessary.

When the crime committed does not need lack of justification, then necessity defense can be valid.

Political Protest Cases


Necessity

Schoon (807) Court rules that b/c D engaged in indirect civil disobedience, which can never satisfy a necessity defense as Ds always have another legal alternative.

Civil Disobedience

In a direct civil disobedience case, there is also a legislative preclusion argument. Necessity defenses should be consistent with legislative intent. Could also challenge legality of the law, or hope for jury nullification


Jury Nullification

Jury may acquit you, regardless of defense, because they agree with you. (power, not a right – juries aren’t told that they can acquit against the evidence)

Courts often allow in evidence for necessity, but refuse to give juries option for necessity defense.

P or K killing of innocents

When, if ever, does a net saving of lives justify the purposeful or knowing killing of an innocent? Three approaches that can be taken:

1. Net savings of life always justifies the act

2. Sometimes Justifies

3. Never Justifies

Dudley & Stephens (809)
Torture
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Harm or evil avoided by torturing v. Harm or evil if government tortures
There is a distinction between purpose and knowledge, where it isn’t OK to bomb a site intending to kill civilians, but bombing a military target where civilians will be killed is OK.

MPC (811), notes that a “net saving of lives is ethically warranted if the choice among lives to be saved is unfair.”
Some courts (Dudley) feel that the Utilitarian solution is never allowed. They say that you can never act to take the lives of an innocent.
Torture – 818-821 – Is the Bybee memo correct in its analysis of necessity?

Hypo: Suppose there is a suspect, S, and another has said that they think S has information about an upcoming terrorist attack, and gov’t can only get at what info S has through torture.

Consider:

1. Possibility of very great harm

2. Possible value of information

3. Whether torture is an effective means to get info – may not get you accurate information.

4. Deference to government

Disturbed by deference to government. The possible Orwellian consequences seem counter to the principals that our government was founded upon, and claims to be fighting for.

Excuse – Intro – 831-833

Can be made for involuntary acts or cognitive deficiency. Volitional deficiencies s.a. duress, provocation (partial), volitional insanity, etc., can also qualify.
Duress

1. Meaning of Duress

Suppose someone runs out of a bank w/ a bag of money, points a gun at me and tells me to drive or die, and I drive him away. Threat of death coerces to commit a criminal act

a. Duress v. Involuntary Acts

Duress is not involuntary, as you chose to and actively did the illegal activity.

b. Duress v. Necessity (lesser evils)

Under some CL, when the source of the threat is human, must use duress defense, although the MPC allows to use duress (excuse) or lesser evils (justification).

Hypo: Suppose bank robber known to use particular technique: kidnap children and cause temporary pain to them (eg burning) and asks you to drive a getaway car, insisting that you run a red light and drive into a crowd of people if necessary. Not clear if choosing lesser evil – physical pain to kid is a bad thing, but risk of causing death to bystander is not outweighed thereby.  

2. Rationale

a. Utilitarian

Specific Deterrence – Ineffective deterrent to person

General Deterrence – Could be problems of fraud or inaccuracy

b. Retributive

3. Imminence

Toscano proposes an interesting question, as threat in this case is vague. Court adopts MPC approach, where imminence is not an absolute requirement. Should the defense be excluded b/c D did not go to the police? On the other hand, D was subjectively terrorized, made initial efforts to resist, etc. Besides, if D was dealing w/ organized crime, going to police may be extremely ineffective. 
4. Objective v. Subjective? What kind of objective?

5. What kinds of threats suffice?

Note that if someone were to threaten you if you don’t do something, and you escape (from the prison, or by breaking into a house), under CL a duress defense is not allowed, but under MPC 2-209 
Note that duress differs from provocation as in the latter a reasonable person would be tempted (partial defense) and in the former a reasonable person would be unable to resist (complete defense).
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Imminence

Fleming D was POW and threatened to walk barefoot 150 miles to a camp that would essentially mean death. Did not work under CL, but MPC would allow for a reasonable person of ordinary firmness. 

Certain allure to MPC test, as it seems that a person would choose US jail over death march. On the other hand, standard should be higher for military, as we don’t want them to just give in as they are more likely to encounter these sorts of circumstances.

Contento-Pachon (844) Have to worry about president and abuse. 

Objective v. Subjective test?

Why not have a purely subjective test? 

1. D is actually coerced

2. A “person of reasonable firmness” would be unable to resist.

Imagine a variation of Toscano, where threat was made just once, and didn’t know anything about person on the phone (e.g. no way to know that threat would be fulfilled), but suppose subjective fear is extremely clear.
Looking at MPC, it is a person or reasonable person in his situation. One possible view is saying that mental and psychological characteristics are ignored whereas physical characteristics are considered.

Cases inconsistent on this. Johnson (838) ignores mental concerns, but DeMarco (839) takes them into account. 

Duress & BWS

Battered Women (839)

Courts have held that evidence of BWS is admissible for self-defense, but have been inconsistent as to duress. Argument for is essentially learned helplessness, but argument against is that harm is usually harm to an innocent third party. Under MPC either take view that you ignore “temperament” or that some conditions are admissible as they are “gross and verifiable.”
What kinds of threats suffice?

Usually, must be threat of personal injury.


Commonlaw requires threat or death or serious personal injury whereas MPC is broader.


p. 842 human v. non-human (natural/situational) duress

If run over person b/c gun to head, excusable. If run over people b/c brakes fail, no defense. Note that some states have general reasonable firmness test not requiring that threat be human.

Target of threat

MPC (1087) says threat against self or another. CL is same (or perhaps just family member). 

What kinds of offenses can be excused?



CL will not excuse murder. Seems to reflect lesser evils idea.



MPC may excuse murder in extreme enough a case.

Fault of getting into situation

Under CL, tends to be strict – if you are at fault at getting into situation and it is foreseeable that they might use some degree of force, out of luck.

MPC only excludes defense if you are reckless in getting into situation, knowing you might be subject to duress.

Prison Escape Cases

Often a lesser evils case, but some courts will allow duress defense. (still human coercion, although not directly being coerced to escape)
Insanity

When a jurisdiction admits evidence re: intoxication, it typically does so to negate specific intent (narrow MR; mental elements required for offense), but there is no “intoxication defense” to excuse general intent (broad MR; culpability sufficient for punishment). 
Hypo: Suppose D is charged w/ 1st degree murder, person is seriously psychotic, and all shrinks agree that had severe delusion, and believed that he was squeezing a lemon but was actually killing brother. In the narrow sense, did he have the MR sufficient for murder? MPC (1095, §4.02(1)) admits evidence of insanity whenever it shows lack of required MR. Surprisingly, a lot of jurisdictions don’t allow mental disease evidence as to MR of crime. Is there any other crime under the MPC of which he could be guilty? Negligent homicide would be an easy conviction under MPC as a reasonable person would know that he was strangling a person. 
Suppose, now, that he was charged w/ negligent homicide. Would likely get an insanity defense under any test that we look at. 
Suppose had choice: NG by insanity, or Guilt of minor crime. Factors to consider:
	NGI
	Minor Crime – N. Homocide

	· May be automatic indefinite commitment

· Stigma
	· 6 months

· Stigma


Suppose in jurisdiction that won’t allow evidence in under MR. Would they under insanity?

Under M’Naughten (874) due to mental disease

1. D did not know nature or quality of his act, OR

2. Even if he did know, he did not know what he was doing was wrong.

Note that this section talks mostly about insanity, which should be distinguished from competency questions (e.g. can D stand trial or be executed?). Mental illness is a category used by shrinks for purposes of treating, not for focusing on bad acts. A good number of people who would otherwise get insanity are never going to be competent to stand trial, and thus will be screened out of the trail system. 
Green (864) Assuming all of the evidence as to insanity is credible, what reasons are there for punishment?

· Specific Deterrence seems not to be applicable.

· Just Deserts does seem to apply.

· Retribution, seems to be no point in punishing him, as his understanding is not blameworthy.

· General Deterrence may be a reason to punish, so as to dissuade fraudulent claims.

· Also an argument for incapacitation:

a. Might do so to punish – doesn’t make sense if D isn’t blameworthy
b. Might do so to treat – might want to send to loonybin, not jail.
c. Might do so to protect others from harm – If unable to treat effectively, may want to incarcerate
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Incapacitation of the insane

· In order to punish

· In order to treat

· In order to protect others


Say there is a group that is untreatable, and pose a significant risk of harm to others.

Insanity offenses in materials:

Suppose someone suffers from pyromania. No defense under M’Naughten, as aware of act and knows it is wrong. Some CL courts approach this (878) with “irresistible impulse” test, which is a volitional test (very narrowly defined, “If there were a policeman at your shoulder would you still do it?”). Pyromaniac might be NG under MPC, as lacks substantial capacity to conform conduct to requirements of the law. Would go to jury.
Federal statute (883) requires severe mental disease or defect, so a higher bar.

Blake (875) M’Naughten test requires complete incapacity to tell right from wrong. This test requires “knowledge” but is unclear as to what that means. Suppose there is a psychotic who knows there is a law, but doesn’t take that as of any moral significance. Here his knowledge would be intellectual, but not affective. MPC allows for both. 
Insanity allowed for not knowing law, which is different from mistake of law as it is claiming an incapacity to know the law, not simply lack of knowledge.

Deific decree – some jurisdictions have made an exception to culpability if God told you to do it.

Volitional test – Difficulty distinguishing between irresistible and unresisted urges. Also, how do we distinguish substantial incapacity to control from lack of control in MPC test? 
Fed statute (883) abolishes volitional test, and requires severe mental disease.

Some courts have recommended three possible verdicts:

· Not Guilty by Insanity

· Guilty

· Not Guilty

· Guilty but Mentally Ill

Therapy provided if needed, but still serves required time. Some people object to this as a) it would allow insane people out after specified period, but b) requires them to serve that period.
Guilty.





No.


Not Guilty.





Yes.


Sufficient fault for Criminal liability?





Duty?
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