SUMMARY OF 02-05-04
1.
Tort Creditors – Walcovszky
· Facts – Walcovszky run over by Cab run through one of Carlton’s undercapitalized cab corporations.  Trying to sue to get at Carlton’s assets and assets of other cab corporations.

· Lack of Corporate Formalities (not met for Carlton, though met for other cab corporations).

· Inequity, etc. . .   .

· The court dismisses case against Carlton using the two prong test listed above (which is the same test used in the contract creditor cases).

· Successor Liability.

· Delaware §§ 278, 282 -- shareholders liable for three years up to amount of liquidated dividend.

· Merger - new corporation still liable.

· Sale of Assets - generally liable if in same line of business.

· Policy: Does it make sense to treat tort creditors the same as contract creditors?  Tort creditors cannot negotiate for self-protection in advance as contract creditors might.

· Limited liability leads to under-investment in safety and hence more accidents.  If we had unlimited liability for torts then what impact?  Lots of tort suits, potential difficulty with functioning of stock markets.
· Collection problems and timing problems abound.

2. Voting Strategy & Basics:

· Votes for electing board, shareholder resolutions, and fundamental transactions.

· Rational passivity: collective action with disaggregated shareholders.  Other extreme of only one shareholder also leads to little role for voting.  It is when we are in an intermediate position then voting becomes important (e.g., role of institutional investors).

· Basic rules of the road: notice period, annual elections.   

· Special meetings: Often called to vote on fundamental transactions.  Rules about who can call shareholder meetings (page 7-5; 10% shareholder, board, person in charter/by-law – Delaware no 10% sh/h rule).

· Shareholder consent solicitations: instead of a full meeting.

· Hilton v. ITT:  This is a takeover case involving a spin-off and creation of staggered board.  The court holds that this is a violation of fiduciary duties of board because of impact on shareholder franchise – need a “compelling justification” to interfere with shareholder franchise.  Court looks to totality of the circumstances – entrenchment effects, timing, preclusive effect on shareholder franchise, etc… .

· Right to proxy vote. 
3. Voting System – Compensation for Proxy Expenses – Rosenfeld
· Management and Challenger conduct proxy contest and challenger wins. Challenger then gets sh/hs to approve reimbursement of own proxy expenses and remainder of management’s.  One shareholder (with 25 shares) brings derivative suit claiming this compensation should be returned to corporation.

· Majority adopts Froessel Rule – Management can compensate itself for proxy expenses incurred in good faith defense of corporate policy (not persons) and challenger can be compensated if shareholders approve (this tends to happen if challenger wins).

· Minority does not think policy/person division is tenable and would prefer only reasonable notice expenses to be compensated not all proxy expenses.

· Froessel Rule is the most common – normally means management always compensated and challengers only compensated if they win proxy contest. 

· Is Froessel Rule a good rule?

· Consider the following example.  Spike owns 20% of the shares of WB and is considering a proxy contest against management (i.e., Buffy).  Spike knows it will cost $2M to bring the proxy contest and that Buffy will respond and that will cost $2M as well.  Spike knows that even after spending all this money he only has a 50% chance of winning. 

· When would society want a proxy contest? There is a 50% of Spike’s winning if Spike and Buffy spend a total of $4M.  If Spike wins there may be new corporate policies that benefit the corporation (and society) by ‘G’.  If Spike loses, which occurs with 50% probability, then both parties simply spend $4M in total (these expenses are costs to society). Thus, the expected analysis is 50%[G-$4M] > 50%[$4M] for the proxy contest to benefit society.  With some quick math G must be at least $8M.  Thus, the gain to society from Spike’s new corporate policies must be at least $8M before the proxy contest is worth it for society.  Would Spike’s private incentives match those of Society under the Froessel Rule?
