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I. Business Entities
a. Personal taxation generally allowed as long as shares not freely transferable
	ORGANIZATION TYPE
	MAIN ADVANTAGES
	MAIN DRAWBACKS

	Partnership / 
Sole Proprietorship
	· Default Organization (no paperwork)
· Personal Taxation
	· Personal Liability

	Limited Partnership
	· Personal Taxation
· Limited Partners
· Limited Liability
· Cannot participate in management
	· Formal Organization 
· General Partners have personal liability

	Limited Liability Partnership (LLP)
	· Personal Taxation
	· Formal Organization 
· Personal Liability
· Somewhat limited

	Limited Liability Company (LLC)
	· Personal Taxation
· Limited Liability
	· Formal Organization 
· Shares cannot be tradeable

	S-Corporation
	· Limited Liability
· Personal Taxation
	· Formal Organization 
· All partners must be domestic

	Corporation
	· Limited Liability
· Independent Existence
· Free transferability of ownership
	· Formal Organization 
· Entity Taxation


 
II. Partnerships
a.  To establish a partnership, there must be
i. A voluntary contract of association for the purpose of sharing the profits and losses
ii. An intention on the part of the principals to form a partnership for that purpose. 
b. Profit-sharing arrangements create a presumption of a partnership
i. May be rebutted if the profits were received in payments as: debt by installments, wages of an employee or rent, an annuity to a widow, interest in a loan through a percentage of profits, or consideration for the sale of a good will
c. Substance determines the legal relations of parties.  They may form a partnership by acting like one, even if they give their business another name
d. Three main characteristics of a partnership
i. Contribution of capital
ii. Sharing profits and losses
iii. Sharing control
e. Other evidence of a partnership
i. Declaratory evidence (tax forms, agreements, documents, etc.)
ii. Type of relationship (control, contribution of capital, and sharing of profits and losses; contribution of labor and skill by one of the partners may be as great a contribution to the common enterprise as property or money)
iii. Taxation attribution (partners are taxed individually for the gains they receive from the partnership)
f. Dies if a single partner leaves.


III. Defective Incorporation
a. Generally, a corporation’s owners are not personally liable for the corporation’s liabilities
b. If, however, the corporation is defective, its owners may still be afforded protection.
c. Defacto Corporation – SATISFY ALL THREE
i. Is there a valid corporation law in that jurisdiction – VIRTUALLY AUTOMATICALLY SATISFIED
ii. Has there been a colorable good-faith attempt to incorporate?
iii. Was the business operated as a corporation?
iv. NOT APPLICABLE IF USING RMBCA
d. Corporation by Estoppel
i. Under RMBCA, only applies if P knows of D’s defective incorporation and urges D to contract as a corporation anyway.
ii. Did P deal with the business as a corporation OR did D hold itself out as a corporation?
1. If so, estopped from claiming it is not a valid corp.
iii. Must be good-faith on part of P (cannot know they are not a corp).
iv. Applies only to contractual liability (not tort)
IV. Piercing the Corporate Veil
a. Generally, this comes from the principle that shareholders are meant to profit solely as shareholders. If they somehow profit by leaking assets out of the corporation, they are also responsible for the corporation’s liabilities.
b. Absent misuse of the corporation by controlling shareholder, no liability (Perpetual RE)
c. Elements:
i. Complete domination by a shareholder
ii. Used to commit fraud or wrong
1. Conflict of Interest (Zaist) – When a corporation transacts with its sole shareholder, it is likely going to cut that shareholder a good deal. When it does, the corp.’s purpose goes from being profit-maximization to being a shield.
2. Comingling of assets
iii. Causing injury to P
d. If creditors know it isn’t a profit-making institution, they are estopped from complaining (Bartle)
i. D was a corp. founded to provide low-cost housing for its memebers
e. Enterprise-Entity Liability
i. If many child-corporations operated as a single business, liability extends to other child-corporations but not to the parent. (Walkovszky; taxi case)
f. Equitable Subordination (Stone; Tip Top Tailors)
i. If parent and child act as a single business, three options as to how to handle debts:
1. No Subordination – Treat parent as any other creditor
2. Subordination – Parent collects its debts last
3. Consolidation – Treat as one business, combining assets/liabilities


V. Successor Liability
a. Liability ceases upon bankruptcy (assuming no survival thereof) (Anderson)
b. Liability only survives succession if:
i. Successor expressly or impliedly agree to take the liabilities
ii. Transaction amounts to a consolidation or merger
iii. Subsequent corporation is just a mere continuation of the seller (Tift)
1. Identity Test: same location, same employees, same products -> same business
iv. Transaction was entered into fraudulently
c. In transformation from partnership to corporation, jurisdictions split on whether liability dies.
VI. Ultra Vires
a. “Beyond the scope of the purposes or powers of a corporation.” 
b. Question: Is the action in question consistent with the purposes of the organization?
c. Common Law View: An ultra vires action is automatically void. Note, however, that courts typically treated such actions as voidable rather than void.
d. Modern View: Modern corporations can “engage in any lawful business” as long as that is in their charter.
e. Use of business assets as gifts – Cannot use business assets as a gift (no benefit to the business) without permission of all partners or shareholders. (RECC; mortgage on partnership asset used to benefit controlling partner)
f. Implied purpose to benefit shareholders – Corporations cannot be semi- eleemosynary unless they are chartered as such. (Ford)
i. The holding in Ford likely wouldn’t stand in modern courts. Note that Ford flat out said he having the business be charitable.
ii. Courts are reluctant to counter a board of directors absent a strong showing of conflict. (Schlensky; Minority shareholders failed in suing for lights in Wrigley Field)
g. Illegal Activities
i. Some jurisdictions say illegal activity is per se harmful to the corporation, meaning an automatic injunction.
ii. In NY, illegal actions are only harmful if the breach caused the corporation independent harm.
1. Claim that failure to collect debt from DNC caused actual harm to the corporation survives summary judgment (Miller v. AT&T)
h. Remedies:
i. Injunction if transaction is not completed
ii. Sue Directors if transaction has been relied upon by third parties.
iii. If committing illegal activities, Attorney General can enjoin
VII. Lawyers’ Duties
a. Note that rules of professional conduct are the to protect the profession, not the professional.
b. Review Massachusetts Rules of Professional Conduct.


VIII. Demand Summary (X = no suit. S = suit)
a. MAKE DEMAND?
i. Yes
1. Corp. acts on requested action -> X
2. Corp. decides to allow suit -> S
3. Corp. refuses demand (likely using SLC)
a. P does not challenge decision -> X
b. P challenges Decision - > BUSINESS JUDGMENT RULE re refusal (Levine)
i. If refusal passes BJR -> X
ii. If refusal fails BJR -> S
ii. No
1. Corp. acts on requested action -> X
2. Corp. files motion to dismiss -> DEMAND EXCUSED? (Aronson)
a. Yes. P raises reasonable doubt as to (a) directors’ disinterestedness OR (b) board’s ability to win Duty of Loyalty case. (b virtually impossible)-> goto (a)(ii)(3) [SLC] below.
b. No -> X
3. Corp. sets up SLC
a. SLC acts on demand -> X
b. SLC allows suit -> S
c. SLC refuses demand -> Procedural Inquiry - SLC DISINTERESTED? (Zapata)
i. Board disinterested -> X
ii. Board interested -> Substantive Inq. - SHOULD COURT ALLOW SUIT?
1. No -> X
2. Yes -> S
b. Notes:
i. Some jurisdictions judge the recommendation of the SLC by the business judgment rule, however the trend is away from this.
ii. Some jurisdictions always require demand, but use a tougher standard than the business judgment rule.
iii. CA requires directors to have “no strong spillage between activities or interests”


IX. Rules Summary (Assuming Demand Satisfied/Excused; Cases of Transactional Issues)
a. Duty of Care -> Business Judgment Rule (P)
i. (a) Lack of reasonable process/investigation or (b) no rational basis (Duty of Care).
ii. Reckless disregard of duties (Duty of Good Faith).
iii. Sustained or systemic failure to exercise oversight (Duty to Monitor).
iv. Interested Transaction -> Duty of Loyalty (D)
1. Transaction was fair (high bar)
a. May require showing of fair (a) process and (b) result
2. Informed consent by disinterested board/shareholders (P)
a. Unfairness (extremely high bar)
3. If a Corporate Opportunity case
a. D received opportunity in personal capacity -> Interest / Expectancy Test (more D friendly)
i. Was the corp. pursuing/need the transaction?
b. D received opportunity in corporate capacity -> Line of Business Test (more P friendly)
i. Opportunity within corporate line of business
ii. Corporation interested in the opportunity
c. DEFENSE: Corporate Inability to Act (majority of jurisdictions follow this. A minority follow Irving Trust)


X. Duty of Good Faith – Often considered a subset of Duty of Care
a. Intentional disregard of duties as a director violates duty of good faith. This is essentially a recklessness standard, and is very hard for P to satisfy. (Disney)
b. Directors may not be passive. If so, they may be liable for any damages caused, even by other directors (Francis)
XI. Duty of Care
a. In modern corporations, directors not liable unless:
i. Breach of loyalty to corporation or stockholders
ii. Act of omissions involving intentional misconduct
iii. Director derived improper personal benefit
b. Business Judgment Rule (Van Gorkom)
i. Transactions presumed to be in best interest of corporation 
1. Rebutted if:
a. Fraud or Self-dealing – TRIGGERS DUTY OF LOYALTY
b. Malevolence – TRIGGERS DUTY OF GOOD FAITH
c. No Rational Basis
ii. Test – MUST SATISFY BOTH
1. Reasonableness – Was the process/investigation reasonable? Did they have good information?
a. Board only has to have material information that is readily available. P must prove that the board was Grossly Uninformed. (Disney)
2. Rational Basis – Is there any plausible explanation for the transaction? The bar here is very low.
iii. In some jurisdictions, illegal activity is an automatic breach of the duty of care. (Miller)
1. In NY, P must show independent harm to the corporation.
XII. Duty to Monitor
a. Standard is one of recklessness
b. Directors may not be passive. (Francis)
c. Use that amount of care which ordinarily careful and prudent men would use in similar circumstances. (Graham)
i. Absent cause for suspicion, no duty to ferret out wrongdoing. (Graham)
ii. Only a sustained or systemic failure to exercise oversight is actionable (Caremark)
d. Directors presumed to have monitored in good faith unless: (Stone v. Ritter)
i. directors utterly failed to implement any reporting or information system or controls;  or
ii. having implemented such a system or controls, consciously failed to monitor or oversee its operations thus disabling themselves from being informed of risks or problems requiring their attention.  


XIII. Duty of Loyalty
a. Must put the corporation before yourself when acting in corporate capacity
b. Corporate Opportunities
i. Guth Rule and Corollary – If the opportunity comes to you
1. in a corporate context, use line of business test
2. in an individual context, use interest/expectancy test.
ii. Tests:
1. Interest/Expectancy Test: D violates duty only if the business had an interest/expectancy in the transaction (e.g. was pursuing or needed it). This is narrower and pro-Defendant.
2. Line of Business Test: D violates Duty if seizes an opportunity that:
a. It is within the corporate line of business
b. the corporation is interested in the opportunity.
iii. Irving Trust Doctrine - Corporate inability to act is no excuse – followed by minority of jurisdictions
iv. Resignation to seize an opportunity that you spent corporate resources investigating, it is treated as having come in a corporate context. (Rapistan) 
v. Examples:
1. Business has right of first refusal to renew lease before it goes to a director (Meinhard)
2. Partner cannot buy property if doing so deprives the partnership of an opportunity to do so. As long as transaction is outside the realm of those normally made by the business, it’s OK. (Burg)
c. Burden shifts to D to show one of:
i. Fairness (a very high bar) – Many jurisdictions require both 1 and 2 below:
1. Process – Fair Dealing
2. Result – Fair Result
ii. Informed approval by disinterested shareholders
iii. Informed approval by (disinterested) directors
1. Generally, “disinterested” means in the current transaction only
iv. If ii or iii, burden on P to show that it wasn’t fair. (Wheelabrator)
d. Demand
i. Making demand of the board concedes that they are disinterested (Levine)
ii.  Demand is excused if: (Aronson)
1. Interested Transaction
a. Can send demand to disinterested committee of directors (Zapata)
i. Disinterested only if no strong spillage between activities or interests (Oracle; CA law)
2. Fails Business Judgment Rule
iii. Notes:
1. Some jurisdictions judge the recommendation of the SLC by the business judgment rule, however the trend is away from this.
2. Some jurisdictions always require demand, but use a tougher standard than the business judgment rule.
XIV. Rule 10(b), 10(b)-5, 16(b).
	Rule 16(b)
	Rule 10(b), 10b5

	1. Strict Liability – intent is irrelevant.
2. Requires round trip transaction that occurs w/in 6 months (P-S or S-P)
3. Need not show trading on inside information (just have to show position of access)
4. Officers, directors, beneficial owners 10% shareholder can be subject to it. 
5. Civil recovery/remedy to corporate treasury.
6. A corporation has automatic standing
7. damages are restitution
8. not necessary to show deception
9. preventative
10. SEC does not have standing- this is just private action
11. No tippers liability
12. Strictly corporation and its own shares (so only trading in your own employeers shares)

	1. Requires scienter – (knowledge)need to show intent
2. just one transaction (selling or buying based on insiders info) is enough for liability. No need for there to be a roundtrip transaction. 
3. Required to show that traded on non-public material information.
4. Anyone, even a random tippee, can be liable
5. Plaintiffs can be trader (standing P or S)
6. Civil and criminal (can go to jail) action
7. Damages can be more than restitution. 
8. Remedy goes to shareholders 
9. Need to show deception
10. No time limit
11. Targets fraud
12. SEC has standing
13. Tippers liability
14. Standing (purchasers/ sellers)
15. Under misap theory, can apply to someone else shares (youlre insider of acq comp and buy shares of the target)


XV. Rules 10(b) and 10(b)-5 and Corporate Disclosures
a. Elements
i. Manipulation or Deception; 
ii. Materiality; 
iii. "In Connection With" the purchase or sale of securities; 
iv. Scienter. 
v. Standing (private plaintiffs only) 
vi. Reliance; 
vii. Damages
b. Manipulation or Deception
i. Fraud (affirmative disclosures)
1. Bespeaks Caution Doctrine - Fraud claims can be negated by cautionary statements in prospectuses as long as allegedly fraudulent statements did not affect the “total mix” of information. (Trump)
a. Section 21(e) says that any forward looking statement that is (a) identified as such and (b) accompanied by cautionary language is immaterial.
2. Fraud on the Market Theory:
a. efficient markets that investors are presumed to rely on the integrity of the market and on the price, therefore there is presumption of reliance when the 
b. material statements at issue become 
c. Public and that the plaintiff traded the shares
d.  between the time the misrepresentations were made and the time the truth was revealed.
e. Rebuttable presumption that lack of information made market prices go haywire.
i. Can be rebutted by showing information was in hands of Market Movers (the price was right even though P didn’t have the info)
ii. Can be rebutted by showing that P would have traded anyway
ii. Failure and duty to disclose
1. Duty can come out of a professional and/or fiduciary relationship. (Affiliated Ute; bankers had fiduciary relationship to Native American clients) 
2. Generally, duty to disclose only when information is “available and ripe for publication” (Financial Industrial)
3. Generally, you cannot outright lie to your shareholders (regarding merger discussions) (Basic)
a. 3d Cir: Negotiations immaterial until “agreement in principle” reached.
b. 6th Cir: Negotiations material by virtue of statements being false.
c. Held:  Materiality depends on significance a reasonable investor would place on withheld/misleading information.
4. Interested board -> Deception of minority shareholders? When it is a copr. Being deceived, we usually look to the directors/board. If, however, they are interested, we look to see whether the minority shareholders had sufficient information. (Goldberg)
iii. Cannot invoke 10(b)-5 with claim of fiduciary. Requires fraud. (Santa Fe)
c. Materiality
i. Balancing Test: Materiality depends on balancing the indicated probability that the event will occur and the anticipated magnitude of the event in light of the totality of the company activity. 
ii. Information is material when it would be important to the average investor in making his/her decision. (Basic)
d. Scienter
i. More than mere negligence, not quite at recklessness
e. Standing
i. Standing for a 10(b) suit requires that one actually transact in the security in question (Blue Chip; SEC immune to this requirement)
ii. No private right or action against those who aid and abet. (Stoneridge; split decision)
f. Reliance
i. Unnecessary in cases of omission  as virtually impossible to prove (Affiliated Ute)
ii. Generally satisfied by FRAUD ON THE MARKET theory. (Basic; See more info above)
iii. Sue-Facts Theory: Did not get enough info to know they could/should have sued. Where failure to inform minority shareholders, they have standing despite inability to vote because they could have gone to court. (Goldberg)
iv. Was reliance reasonable?
v. Damages
1. Was P actually harmed?
2. Types of Damages: (Mitchell)
a. Expectation – Basically impossible to calculate
b. Restitution – No benefit to D, so won’t use.
c. Reliance – Repay P’s losses at time of filing suit.
d. Rescission – Undo transaction at time of decision.
e. Limitation – Cover Damages – Once P knows of the fraud, damages should stop accumulating as P could have sold to avoid futrher harm.
XVI. Insider Trading
a. Who is an Insider?
i. Classic Insider – Corporate director, board member, etc.
ii. Temporary Insider – Lawyer, accountant, printer working for an insider.
iii. Misappropriator  - Person who steals the information.
1. Fraud on the Market Theory:
iv. Tippee – one who knows or has reason to know tipper violated duty in giving info.
1. Inherits duty from tippee, but only if tipper violates a fiduciary duty in tipping. (Chiarella; Dirks)
a. What was the purpose of the disclosure? (Dirks)
b. Generally framed as “must generate benefit to insider tipper”
i. Interpreted VERY loosely.
ii. Information is effectively a gift.
b. Rule 10(b)
i. Premised on disclose or abstain doctrine – Fraud on the Market Theory.
c. Rule 14(e)-3
i. Trades with confidential information relating to a tender offer.
ii. No private right of action
d. Rule 20(a)
i. Must show violation of a securities law/regulation
ii. Anyone who trades with material non-public information is liable for gains or losses avoided.
iii. Statute of limitations 5 years from last offending trade.
e. Rule 16(b) (Merrill Lynch)
i. Directors, officers and 10% stockholders cannot make short-swing trades.
1. If they make trades, with some exceptions, within six months, company can recoup any income by insider.
a. Damages:
i. P gets to pick which buy/sell transactions to pair
ii. Can only use a transaction once in determining damages.
ii. Must be an actual officer. Title alone does not lump you in if your duties do not make your privy to inside information. (Merrill Lynch)
iii. 

XVII. Mergers & Acquisitions
a. Voting
i. Straight Voting - Vote on each seat separately. Little if any help to minorities.
ii. Cumulative Voting – One vote per slot per share, to be allocated however you want. Allows minorities to have pro-rata representation on the board.
iii. Notes:
1. Some jurisdictions allow the Corp. to choose how to vote, and some require cumulative voting.
2. Corps are allowed to stagger voting (e.g. if 9 directors, 3 every year are (re-)elected).
b. Types of Mergers/Acquisition
i. Statutory Merger – A buys B. B disappears, and its shareholders are compensation.
1. Typically must be approved by shareholders of both A and B.
ii. Triangular Merger – A buys B. They set up a sub S, which they merge B into. 
1. As A did not merge, its shareholders don’t vote. 
2. Often hard to transfer B’s assets to S.
3. Allows A to avoid some of B’s liabilities.
iii. Reverse-Triangular Merger – A buys B. Set up a sub of A called S and merge S into B.
1. Shares of S are converted into shares of B, which are then canceled.
2. Allows A to avoid some of B’s liabilities.
iv. Tender Offer – Buy the shares directly, then squeeze out any lingering minorities.
1. There are tax reasons to avoid this.
v. Purchase Assets – You don’t get human capital, etc.
c. Fairness Standard used if buying out minority shareholders. Show Both:
i. Fair Dealing 
1. Did the directors give the shareholders all available information that shareholders might reasonably want to vote?
2. No requirement to give business reason for bumping out minority (Weinberger)
3. Short Form Merger: If the local law, allows you to buy out minority shareholders w/o a vote if you own 90% or more.
ii. Fair Price
1. Usually determined by appraisal hearing (min trial)
2. Some courts use the DE Block method. Most consider underlying factors s.a. assets, liabilities, etc.
XVIII. Defenses to Takeover Attempts
a. Types of Defenses:
i. Poison Pill – Set up a triggering event (e.g. A acquires 51% of shares) s.t. the company’s value is dramatically decreased (e.g. pay large dividend or allow shareholders to buy 2 shares of A for 50% of the market price).
ii. Lock-Up (Crown Jewel Defense) – Give a white knight ability to buy the crown jewels at a low price in the event of a takeover by anyone else. Effectively ends bidding.
iii. Street-Sweep – Target buys its shares directly from its shareholders
1. SEC does not like this at all.
iv. How to Circumvent:
1.  Get management to agree to your offer
2. Proxy btl and put in new board and get the measure removed, 
3. Go to court and get measure thrown out as violation
b. Rules:
i. Measures taken before imminent bid judged by the BJR (Moran)
1. May not prevent future bids
2. Will judge by Unocal when it is actually challenged.
ii. Preventative measures given imminent bid judged by Unocal Standard (EBJR).
1. Reasonable Investigation
2. Response is Reasonable (proportional to threat.
a. May not have acted with primary purpose of self-entrenchment
iii. When sale is inevitable, duty of board is to find the best price (Revlon)
1. Best Price usually necessitates auction (Barkan)
a. Other evidence such as lack of bids and agreement re: fairness by large, sophisticated shareholders can be considered.
2. “Sale” means change of control (Paramount)
a. Not triggered so long as control stays with the public, even if different actual small shareholders. (Time)
b. This includes restructuring (regardless of whether that requires shareholder vote) where shareholders lose majority control over even a piece of the corp. (Bass)
c. Unclear what percentage constitutes control (Ivanhoe)
i. Strong argument against change in control if large (<50%) percentage goes to passive shareholder.
iv. DO NOT muck with the shareholder vote. (Blasius)
1. Circumventing shareholder vote is almost per se invalid. Directors must show a compelling justification (very high bar).
v. If management involved in buyout, treated as self-interested, and so fairness applies. (Mills)
vi. Controlling shareholder cannot sell controlling share if doing so somehow robs the business (and thus minority shareholders) of some benefit. (Perlman; Steel mill allocation case)
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