SUMMARY OF 01-08-04
1.
When is Principal Liable in tort for acts of Agents (cont’d)?
· Gasoline Station Cases:
· Humble – Here the court finds that there exists a master-servant relationship because of the degree of control exercised by Humble Oil over Schneider and the contractual arrangement the parties have between them.

· Hoover – Here the court finds there is no master-servant relationship because Sun Oil does not appear to exercise the same level of control as in a case like Humble and the contractual arrangement between the parties suggests something other than master-servant.

· Before attempting to see where the differences might be in these cases let us try to get some sense of the business background here as that is often an important consideration.  Why would these businesses set up franchise style arrangements?
· Why not have the retail outlets wholly owned by Humble/Sun Oil – hard to motivate employees in Alaska to work as hard as those who have a profit stake.

· Why not independently owned by each retailer – reputation matters, as does training etc… (consider McDonald’s) and hence want some control too.

· Thus, often have the franchise style hybrid.

· Having a sense of the business background let us turn to the doctrine – Who can control effectively?  - Operator (e.g., Schneider) or Oil co – if interest is in reducing accidents.   Why impose liability on the corporation for the acts of its agents?

· Sometimes agents may not have sufficient funds to pay for the harm they cause (i.e., the agents may be judgment proof).  If matters are left like this then under-deterrence can be a problem (i.e., too many accidents may occur or too much harm may be caused).

· Corporations may be able to reduce the number of accidents in some ways.

· Corporations may reduce accidents when they can control the agent’s behavior (perhaps a reason for the emphasis on control in the master-servant context) (the control rationale).

· Corporations may reduce accidents by screening and training employees (the screening rationale).

· The contractual relationships each party has may influence the way the courts look at this issue.

· It would appear that Humble exercises the kind of control contemplated in the control rationale.  Indeed, given the contractual arrangement between Humble and Schneider (something close to a commission sales agreement) it would make little sense for Humble not to exercise control.  If Humble is already exercising control and monitoring Schneider then asking Humble to monitor a bit more may not cost too much.  

· In the Hoover case the level of control is much less because Barone appears to bear more of the risk of profits and losses.  Consequently, it would cost more for Sun Oil to increase its monitoring of Barone (because it appears to currently do little relative to the Humble scenario) than it might cost Humble to monitor Schneider. However, Sun Oil may engage in greater screening – this, however, was not enough to impose liability in the Hoover case.

· Perhaps placing liability on the cheapest cost monitor is similar to the Humble Oil and Hoover cases. – In Humble we might argue that liability was placed on Humble because it was already monitoring its agents fairly closely.  However, Sun Oil did not engage in as much monitoring and was not held liable (perhaps imposing monitoring duties on them would have been quite costly).

· Why not impose the same internal structure on all franchise agreements? Aren’t we subsidizing Sun Oil’s choice of internal structure?  Not really, each legal rule has some impact on behavior (one would expect) and further each internal structure has costs and benefits and many are unique to context.  The same thing won’t work for everyone – the same business plan doesn’t always work for everyone – many unique things and courts/legislatures may not be able to ascertain them all.  The idea is courts may not know for all situations that a particular contractual arrangement will work best.  The parties probably possess the most information and knowledge on this.  However, given your choice of contractual arrangements we can infer a little bit about how much cost is imposed on you if we ask you to do a bit more monitoring or not. 

2.
Introduction to Fiduciary Duties.
· Agent-Principal (§§ 387-390) – Tarnowski.
· Here the agent received a secret commission from a third party to direct the principal’s business to that third party.  Principal is unhappy with the deal, learns of the secret commission and sues the third party to rescind the contract and the agent for losses caused and for secret commission.

· The principal’s loss (including down payment, lawyer’s fees, etc….) was somewhere in the range of $11,000 and principal recovered this amount from the third party and agent together.   Then the agent also had to hand over the $2,000 to the principal.  In other words, the principal is recovering more than the amount lost.

· This decision appears punitive – what justification can one provide for this?  Perhaps breaches of fiduciary duty are low visibility events – that is hard to detect – and for such wrongs we may need greater than compensatory damages.  For example, X acts twice causing harm of $100 each time, but is only caught once and sanctioned for the harm caused then.  If X receives a sanction of only $100 then X pays out $100, but gains $200 and would not be deterred.  To deter X we need to increase the sanction beyond the level of harm caused in the one instance where X is apprehended (i.e., the sanction needs to be $200 the one time X is apprehended).

· Trustee-Beneficiary (§§ 203-206) – Gleeson.
· Here defendant had lease with Mary Gleeson for farmland.  After she passed away, defendant became trustee of her estate and continued to lease land from it at a significantly higher rental.  Trustee is sued because law requires any profits trustee receives from doing business with trust must be handed over to trust.

· Aside from the interesting and ironic nature of this suit (e.g., that one fiduciary (i.e., guardian) is probably bringing suit against another), we might wonder why is defendant being forced to hand over profits.  Defendant has already agreed to pay a higher rental – isn’t that enough?  After all, in standard agent-principal context if there is fair dealing and full disclosure then agent can transact with the principal without violating fiduciary duties – why is that different here?

· One reason for difference may be that in trustee-beneficiary context the principal may be deceased (as here) and hence cannot engage in any kind of monitoring relative to the standard agent-principal context.  Thus, potential for abuse is larger here than in standard agent-principal context and this may justify a tougher rule.

· One point that these cases highlight about fiduciary duties – the obligations arising under fiduciary duties are often contextual, which is something we will come across many times.

· One can also provide stories where Con may have been behaving badly.

