SUMMARY OF 02-26-04
1.
BJR and the Duty of Care for Ordinary Transactions

· As an example of how far the BJR extends consider the Kamin case. Kamin:  Board takes an action (distribute stock as opposed to selling stock) that results in corporation paying higher tax bill on the grounds that market would penalize stock price if corporation sold stock and recognized loss.

· Board not shown to be interested and appears informed (considered various alternatives and decided on this one).  Fact that Board’s decision seems to contradict EMH and views of many financial people is not held by court to be sufficient to overturn BJR.  Moreover, financial interest (or an interested transaction) is more than just some impact on financial fortunes, because almost everything managers or the board does impacts their financial fortunes.
2.
Smith v. Van Gorkhom:

· This case involved one of the rare instances where directors actually lost on the duty of care issue.  Here the facts suggested that the board was not reasonably informed about the merger decision – given the time taken to make a decision and lack of consultation of outside sources.  This meant the board lost the BJR and presented a prima facie case of breach of duty of care.

· This case triggered a quick and large response in the insurance markets leading to the enactment of section 102(b)(7).

3.
After Van Gorkham what happens to Duty of Care breaches?

· Section 102(b)(7) - McMillan – This permits corporations to opt out (by shareholder vote) of the duty of care violation for directors when plaintiff seeking damages.  Court upholds the choice of shareholders here.  Note that 102(b)(7) is not complete insulation because can still sue non-officer directors and injunctions remedies are still generally available.

· Cede I – facts somewhat similar to Van Gorkham and Allen holds that even if lose BJR, the plaintiffs must still prove causation and injury (along lines of standard negligence action) and here they did not because offer price greater than appraisal price (hence no harm) and other reasons too.  See Barnes v. Andrews.
· Del.S.Ct – rejects Allen’s approach and decides to say once BJR is gone then directors must prove transaction is entirely fair (price and process).  This is fiduciary duty approach rather than negligence approach.  Recissory damages may be available. Case sent back to Allen on remand.

· Cede II – Allen uses the entire fairness test and finds Board met that standard because price was fair and process appeared fair and no apparent conflicts of interest.  Weighs against recissory damages in duty of care cases.

· Cinerama – Del. S.Ct approves of Allen’s result in Cede II holding that entire fairness does not require “perfection” and does not seem keen on recissory damages.  Query how can you be negligent and still have a fair process?

· Structure of Fiduciary Duty Case:  

· Alleged wrong occurs and then shareholder(s) sues, either derivative suit or direct (to be discussed later), and try to overcome screens on shareholder suits and then try to overcome Business Judgment Rule (BJR).  If overcome BJR and other screens then try to determine what need to prove given any ratification, etc….  Then try to prove breach of Duty of Loyalty or Duty of Care.  If succeed then recover from agent (e.g., directors) who may be insured by the corporation.  This raises questions about the law, the enforcement mechanism (shareholder suits) and the policy of allowing insurance for directors and officers.  It seems in duty of care suits the corporation may come out as the loser regardless of what happens – is that right? 


