SUMMARY OF 01/13/04
1. Partnerships - Why do we need partnerships or joint ventures of any kind?

· Why have a separate entity?  Property rights – method of partitioning assets so creditors have a clear pool of assets to rely on and not have to chase after individual partners assets and compete with creditors of partners.

· Why have joint ownership?

· First, one party may need more funds and banks and other creditors may be reluctant to provide funds (in the form of loans) after a point. 

· Second, using equity provides an incentive to those who are involved in the venture to work hard (as they capture a portion of the increase in value from their work).  Compare this to debt/loans where regardless of how hard the creditor works for the venture that creditor is usually entitled to only a fixed return per period.

· Note much statutory partnership law (e.g., the UPA) and much statutory corporate law is default in nature (i.e., can be contracted around by the parties).

2.
Agency Conflict among Co-owners – yet another layer - Meinhard. v. Salmon.
· Facts: Here we have Salmon taking a lease covering, amongst other things, 

same property currently under lease to Meinhard and Salmon in joint venture.  Is Salmon required to share this with Meinhard?  The court, in one of the most celebrated commercial law cases, holds that Salmon breached fiduciary duty by taking lease as he did.  The case is also the genesis for the “punctilio” sentence.  
· The decision seemed to extend elements of partnership law to the joint venture context in a couple of ways.  First, it relied on precedent from the partnership context and used it in the joint venture context (joint ventures are usually for a limited term).  This difference in duration of partnerships and joint ventures may be indicative of the parties preferences for certain things and what they were likely to have thought about.  Second, Meinhard extended a rule that applied to renewals of leases to a context that was not really a renewal.  Court seemed to hold that Salmon had to give Meinhard the opportunity to compete for the new lease or else share new lease with Meinhard on the same terms as the old lease.  Such extensions raise the question of whether they are good.  Query also the limits on the Meinhard holding?

· Is this a good rule? – The way we are going to approach this question is to ask what would the parties have contracted for if they had thought about the issue of leases and potential renewal-like situations before entering the initial joint venture relationship.  The assumption is that the parties would have contracted for the terms that would maximize value for them (and generally for society if these are the only two parties affected by the joint venture terms).  So courts might be trying to mimic these terms.  Let us consider 3 alternate approaches the courts could have adopted to this issue.

· Same Term Approach – This approach suggests that the parties would pick the same terms for the new lease as they did for the first 20 year lease. 

· This does not seem very likely because the new lease covers a larger piece of property, at a different time in the history of the business, and for a potentially longer period of time.  Such an approach places lots of pressure on the negotiation for the first round/deal.

· There is evidence that the parties probably would not simply settle for a 50-50 split for the new lease because the old lease also contained different terms for the first 5 years (e.g., 60% -40% profits split) than for the last 15 years (e.g., 50%-50% profits spilt).  

· Competition/Renegotiation Approach – This approach assumes the parties would want to provide each other the opportunity to compete for the new lease.  

· This also seems unlikely because the party likely to benefit from this would be the third party (e.g., Gerry) rather than Meinhard or Salmon as they are competing against each other (i.e., bidding against each other) – which should benefit the third party not Meinhard or Salmon. 

· It is thus unlikely that the parties would contract to harm themselves and benefit someone else.  Renegotiation is also costly as it subjects both parties to opportunistic behavior at the time of renegotiation.

· Salmon decides what to do Approach – This approach lets Salmon choose whether to take the new lease, inform Meinhard of it or something else.  This approach has some advantages to the parties.  

· First, Meinhard could negotiate for a bigger slice up front if Salmon gets to decide what to do with new leases.  This is particularly likely since Meinhard has good bargaining power at the beginning of joint venture (when Salmon needs Meinhard’s funds) rather than at the end of first lease when Salmon does not need Meinhard as much. 

· Also, this approach permits Salmon (who presumably has greater knowledge of business) to make decisions and to have incentives to maximize value (as future deals go to him if this one goes well). This approach, however, is rejected by the Court.

· Why might Court have rejected a rule the parties might have selected? – Court may have rejected the “Salmon decides” option on a couple of grounds.  First, court may not be sure what parties would have decided and by providing a rule that parties may not like they force parties in the future to negotiate about the term (e.g., lease “renewals”) and make their preferences explicit at the beginning of the relationship.  However, is it that clear that parties would have chosen any rule besides “Salmon decides”?

· Some concerns with “Salmon decides” – If Salmon can decide which approach to take then Salmon may have the incentive to keep any new leases for himself and make investments in the current lease that would payoff after the current lease comes to an end.  For example, the old lease was for 20 years and the funds used to make improvements came largely from Meinhard.  If Salmon thought he could keep anything that happened after the lease ended he might have an incentive to make investments in property in the later part of initial lease (using largely Meinhard’s funds) that payoff after the lease is over (these payoffs go only to Salmon).  If Meinhard thought this were likely he might refuse to invest in the joint venture in the first place or he might stagger his funds or otherwise try to exert some control over the venture.

· In light of these sorts of concerns with opportunism it is not entirely clear which approach is the best.   Each approach seems to have its own problems that might provide perverse incentives potentially leading the parties not to enter the contract/relationship.  

3.
Partnership Formation – when is a partnership in existence?

· Partnerships may come into existence in a number of ways.  For example, we can look at explicit partnership agreements and to the requirements under the UPA §§ 6 & 7.  See also Vohland, which lists some non-exhaustive factors to consider.  Note some of the similarity with ascertaining whether a master-servant or independent contractor relationship exists (e.g., Humble Oil and Sun Oil).

· Intent of parties – did the parties intend to form a partnership style venture?

· Control – Was control within the venture shared and how so?

· Profit sharing – Did the parties bear the risks of profits and losses – a matter which goes to determining if this was an employment relationship, a debtor-creditor relationship, or equity holder relationship.  

· Capital distribution – how was capital contributed to the venture – evenly or unevenly and who contributed what?

· Liability – who was to bear the risk of liability?

