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OPINION:

On April 10, 1902, Louisa M. Gerry leased to the defendant Walter J. Salmon the premises known as the Hotel Bristol at the northwest corner of Forty-second street and Fifth avenue in the city of New York.  The lease was for a term of twenty years, commencing May 1, 1902, and ending April 30, 1922. The lessee undertook to  change the hotel building for use as shops and offices at a cost of $ 200,000.  Alterations and additions were to be accretions to the land.

Salmon, while in course of treaty with the lessor as to the execution of the lease, was in course of treaty with  Meinhard, the plaintiff, for the necessary funds.  The result was a joint venture with terms embodied in a writing.  Meinhard was to pay to Salmon half of the moneys requisite to reconstruct, alter, manage and operate the property.  Salmon was to pay to Meinhard 40 per cent of the net profits for the first five years of the lease and 50 per cent for the years thereafter.  If there were losses, each party was to bear them equally.  Salmon, however, was to have sole power to "manage, lease, underlet and operate" the building.  There were to be certain pre-emptive rights for each in the contingency of death.

The two were coadventurers, subject to fiduciary duties akin to those of partners . . .  The heavier weight of duty rested, however, upon Salmon.  He was a coadventurer with Meinhard, but he was manager as well.  During the early years of the enterprise, the building, reconstructed, was operated  at a loss.  If the relation had then ended, Meinhard as well as Salmon would have carried a heavy burden. Later the profits became large with the result that for each of the investors there came a rich return.  For each, the venture had its phases of fair weather and of foul.  The two were in it jointly, for better or for worse.

When the lease was near its end, Elbridge T. Gerry had become the owner of the reversion.  He owned much other property in the neighborhood, one lot adjoining the Bristol Building on Fifth avenue and four lots on Forty-second street.  He had a plan to lease the entire tract for a long term to some one who would destroy the buildings then existing, and put up another in their place. In the latter part of 1921, he submitted such a project to several capitalists and dealers.  He was unable to carry it through with any of them.  Then, in January, 1922, with less than four months of the lease to run, he approached the defendant Salmon.  The result was a new lease to the Midpoint Realty Company, which is owned and controlled by Salmon, a lease covering the whole tract, and involving a huge outlay.  The term is to be twenty years, but successive covenants for renewal will extend it to a maximum of eighty years at the will of either party.  The existing buildings may remain unchanged for seven years.  They are then to be torn down, and a new building to cost $ 3,000,000 is to be placed upon the site.  The rental, which under the Bristol lease was only $ 55,000, is to be from $ 350,000 to $ 475,000 for the properties so combined.  Salmon personally guaranteed the performance by the lessee of the covenants of the new lease until such time as the new building had been completed and fully paid for.

The lease between Gerry and the Midpoint Realty Company was signed and delivered on January 25, 1922.  Salmon had not told Meinhard anything about it. Whatever his motive may have been, he had kept the negotiations to himself. Meinhard was not informed even of the bare existence of a project.  The first that he knew of it was in February when the lease was an accomplished fact.  He then made demand on the defendants that the lease be held in trust as an asset of the venture, making offer upon the trial to share the personal obligations incidental to the guaranty.  The demand was followed by refusal, and later by this suit.  A referee gave judgment for the plaintiff, limiting the plaintiff's interest in the lease, however, to 25 per cent.  The limitation was on the theory that the plaintiff's equity was to be restricted to one-half of so much of the value of the lease as was contributed or represented by the occupation of the Bristol site.  Upon cross-appeals to the Appellate Division, the judgment was modified so as to enlarge the equitable interest to one-half of the whole lease.  With this enlargement of plaintiff's interest, there went, of course, a corresponding enlargement of his attendant obligations.  The case is now here on an appeal by the defendants.

Joint adventurers, like copartners, owe to one another, while the enterprise continues, the duty of the finest  loyalty.  Many forms of conduct permissible in a workaday world for those acting at arm's length, are forbidden to those bound by fiduciary ties.  A trustee is held to something stricter than the morals of the market place.  Not honesty alone, but the punctilio of an honor the most sensitive, is then the standard of behavior.  As to this there has developed a tradition that is unbending and inveterate.  Uncompromising rigidity has been the attitude of courts of equity when petitioned to undermine the rule of undivided loyalty by the "disintegrating erosion" of particular exceptions (Wendt v. Fischer, 243 N. Y. 439, 444). Only thus has the level of conduct for fiduciaries been kept at a level higher than that trodden by the crowd.  It will not consciously be lowered by any judgment of this court.

The owner of the reversion, Mr. Gerry, had vainly striven to find a tenant who would favor his ambitious scheme of demolition and construction. Baffled in the search, he turned to the defendant Salmon in possession of the Bristol, the keystone of the project.  He figured to himself beyond a doubt that the man in possession would prove a likely customer.  To the eye of an observer, Salmon held the lease as owner in his own right, for himself and no one else. In fact he held it as a fiduciary, for himself and another, sharers in a common venture.  If this fact had been proclaimed, if the lease by its terms had run in favor of a partnership, Mr. Gerry, we may fairly assume, would have laid before the partners, and not merely before one of them, his plan of reconstruction. The pre-emptive privilege, or, better, the pre-emptive opportunity, that was thus an incident of the enterprise, Salmon appropriated to himself in secrecy and silence.  He might have warned Meinhard that the plan had been submitted, and that either would be free to compete for the award.  If he had done this, we do not need to say whether he would have been under a duty, if successful in the competition, to hold the lease so acquired for the benefit of a venture then about to end, and thus prolong by indirection its responsibilities and duties.  The trouble about his conduct is that he excluded his coadventurer from any chance to compete, from any chance to enjoy the opportunity for benefit that had come to him alone by virtue of his agency. This chance, if nothing more, he was under a duty to concede.  The price of its denial is an extension of the trust at the option and for the benefit of the one whom he excluded.

No answer is it to say that the chance would have been of little value even if seasonably offered.  Such a calculus of probabilities is beyond the science of the chancery.  Salmon, the real estate operator, might have been preferred to Meinhard, the woolen merchant.  On the other hand, Meinhard might have offered better terms, or reinforced his offer by alliance with the wealth of others.  Perhaps he might even have persuaded the lessor to renew the Bristol lease alone, postponing for a time, in return for higher rentals, the improvement of adjoining lots.  We know that even under the lease as made the time for the enlargement of the building was delayed for seven years.  All these opportunities were cut away from him through another's intervention.  He knew that Salmon was the manager.  As the time drew near for the expiration of the lease, he would naturally assume from silence, if from nothing else, that the lessor was willing to extend it for a term of years, or at least to let it stand as a lease from year to year.  Not impossibly the lessor would have done so, whatever his protestations of unwillingness, if Salmon had not given assent to a project more attractive.  At all events, notice of termination, even if not necessary, might seem, not unreasonably, to be something to be looked for, if the business was over and another tenant was to enter.  In the absence of such notice, the matter of an extension was one that would naturally be attended to by the manager of the enterprise, and not neglected altogether.  At least, there was nothing in the situation to give warning to any one that while the lease was still in being, there had come to the manager an offer of extension which he had locked within his breast to be utilized by himself alone. The very fact that Salmon was in control with exclusive powers of direction charged him the more obviously with the duty of disclosure, since only through disclosure could opportunity be equalized.  If he might cut off renewal by a purchase for his own benefit when four months were to pass before the lease would have an end, he might do so with equal right while there remained as many years (cf. Mitchell v. Reed, 61 N. Y. 123, 127). He might steal a march on his comrade under cover of the darkness, and then hold the captured ground.  Loyalty and comradeship are not so easily abjured.

Authority is, of course, abundant that one partner may not appropriate to his own use a renewal of a lease, though its term is to begin at the expiration of the partnership (Mitchell v. Reed , 61 N. Y. 123; 84 N. Y. 556). The lease at hand with its many changes is not strictly a renewal.  Even so, the standard of loyalty for those in trust relations is without the fixed divisions of a graduated scale. . . . Equity refuses to confine within the bounds of classified transactions its precept of a loyalty that is undivided and unselfish.  Certain at least it is that a "man obtaining his locus standi, and his opportunity for making such arrangements, by the position he occupies as a partner, is bound by his obligation to his co-partners in such dealings not to separate his interest from theirs, but, if he acquires any benefit, to communicate it to them" (Cassels v. Stewart, 6 App. Cas. 64, 73). Certain it is also that there may be no abuse of special opportunities growing out of a special trust as manager or agent . . . We have no thought to hold that Salmon was guilty of a conscious purpose to defraud.  Very likely he assumed  in all good faith that with the approaching end of the venture he might ignore his coadventurer and take the extension for himself.  He had given to the enterprise time and labor as well as money.  He had made it a success.  Meinhard, who had given money, but neither time nor labor, had already been richly paid.  There might seem to be something grasping in his insistence upon more.  Such recriminations are not unusual when coadventurers fall out.  They are not without their force if conduct is to be judged by the common standards of competitors.  That is not to say that they have pertinency here.  Salmon had put himself in a position in which thought of self was to be renounced, however hard the abnegation.  He was much more than a coadventurer.  He was a managing coadventurer . . .  For him and for those like him, the rule of undivided loyalty is relentless and supreme . . . A different question would be here if there were lacking any nexus of relation between the business conducted by the manager and the opportunity brought to him as an incident of management . . . For this problem, as for most, there are distinctions of degree.  If Salmon had received from Gerry a proposition to lease a building at a location far removed, he might have held for himself the privilege thus acquired, or so we shall assume.  Here the subject-matter of the new lease was an extension and enlargement of the subject-matter of the old one.  A managing coadventurer appropriating the benefit of such a lease without warning to his partner might fairly expect to be reproached with conduct that was underhand, or lacking, to say the least, in reasonable candor, if the partner were to surprise him in the act of signing the new instrument.  Conduct subject to that reproach does not receive from equity a healing benediction

A question remains as to the form and extent of the equitable interest to be allotted to the plaintiff.  The trust as declared has been held to attach to the lease which was in the name of the defendant corporation.  We think it ought to attach at the option of the defendant Salmon to the shares of stock which were owned by him or were under his control.  The difference may be important if the lessee shall wish to execute an assignment of the lease, as it ought to be free to do with the consent of the lessor.  On the other hand, an equal division of the shares might lead to other hardships.  It might take away from Salmon the power of control and management which under the plan of the joint venture he was to have from first to last.  The number of shares to be allotted to the plaintiff should, therefore, be reduced to such an extent as may be necessary to preserve to the defendant Salmon the expected measure of dominion.  To that end an extra share should be added to his half.

. . .
Andrews, J. (dissenting).  

Fair dealing and a scrupulous regard for honesty is required.  But nothing more. . .With this view of the law I am of the opinion that the issue here is simple. Was the transaction in view of all the circumstances surrounding it unfair and inequitable?  . . . 

In many respects, besides the increase in the land demised, the new lease differs from the old.  Instead of an annual rent of $ 55,000 it is now from $ 350,000 to $ 475,000.  Instead of a fixed term of twenty years it may now be, at the lessee's option, eighty.  Instead of alterations in an existing structure costing about $ 200,000 a new building is contemplated costing $ 3,000,000.  Of this sum $ 1,500,000 is to be advanced by the lessor to the lessee, "but not to its successors or assigns," and is to be repaid in installments.  Again no assignment or sale of the lease may be made without the consent of the lessor.

. . .
The one complaint made is that Mr. Salmon obtained the new lease without informing Mr. Meinhard of his intention.  Nothing else.  There is no claim of actual fraud.  No claim of misrepresentation to any one.  

It seems to me that the venture so inaugurated had in view a limited object and was to end at a limited time.  There was no intent to expand it into a far greater undertaking lasting for many years.  The design was to exploit a particular lease.  Doubtless in it Mr. Meinhard had an equitable interest, but in it alone.  This interest terminated when the joint adventure terminated.  . . .  Mr. Salmon has done all he promised to do in return for Mr. Meinhard's undertaking when he distributed profits up to May 1, 1922. . . . . .  An illustration may clarify my thought.  A and B enter into a joint venture to resurface a highway between Albany and Schenectady.  They rent a parcel of land for the storage of materials.  A, unknown to B, agrees with the lessor to rent that parcel and one adjoining it after the venture is finished, for an iron foundry.  Is the act unfair?
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