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OPINION
 STRINE, Vice Chancellor.
In this opinion, I address the motion of the special litigation committee ("SLC") of Oracle Corporation to terminate this action, "the Delaware Derivative Action," and other such actions pending in the name of Oracle against certain Oracle directors and officers.N  These actions allege that these Oracle directors engaged in insider trading while in possession of material, non-public information showing that Oracle would not meet the earnings guidance it gave to the market for the third quarter of Oracle's fiscal year 2001.  The SLC bears the burden of persuasion on this motion and must convince me that there is no material issue of fact calling into doubt its independence.  This requirement is set forth in Zapata Corp. v. Maldonado1 and its progeny.2
The question of independence "turns on whether a director is, for any substantial reason, incapable of making a decision with only the best interests of the corporation in mind."3 That is, the independence test ultimately "focus[es] on impartiality and objectivity."4 In this case, the SLC has failed to demonstrate that no material factual question exists regarding its independence.
During discovery, it emerged that the two SLC members--both of whom are professors at Stanford University--are being asked to investigate fellow Oracle directors who have important ties to Stanford, too.  Among the directors who are accused by the derivative plaintiffs of insider trading are:  (1) another Stanford professor, who taught one of the SLC members when the SLC member was a Ph.D. candidate and who serves as a senior fellow and a steering committee member alongside that SLC member at the Stanford Institute for Economic Policy Research or "SIEPR";  (2) a Stanford alumnus who has directed millions of dollars of contributions to Stanford during recent years, serves as Chair of SIEPR's Advisory Board and has a conference center named for him at SIEPR's facility, and has contributed nearly $600,000 to SIEPR and the Stanford Law School, both parts of Stanford with which one of the SLC members is closely affiliated;  and (3) Oracle's CEO, who has made millions of dollars in donations to Stanford through a personal foundation and large donations indirectly through Oracle, and who was considering making donations of his $100 million house and $170 million for a scholarship program as late as August 2001, at around the same time period the SLC members were added to the Oracle board.  Taken together, these and other facts cause me to harbor a reasonable doubt about the impartiality of the SLC.
 It is no easy task to decide whether to accuse a fellow director of insider trading.  For Oracle to compound that difficulty by requiring SLC members to consider accusing a fellow professor and two large benefactors of their university of conduct that is rightly considered a violation of criminal law was unnecessary and inconsistent with the concept of independence recognized by our law.  The possibility that these extraneous considerations biased the inquiry of the SLC is too substantial for this court to ignore.  I therefore deny the SLC's motion to terminate.
. . .

N Editor’s Note:  The case describes the defendants as follows:





“Ellison is Oracle's Chairman, Chief Executive Officer, and its largest stockholder, owning nearly twenty-five percent of Oracle's voting shares.  By virtue of his ownership position, Ellison is one of the wealthiest men in America.  By virtue of his managerial position, Ellison has regular access to a great deal of information about how Oracle is performing on a week-to-week basis.





“Henley is Oracle's Chief Financial Officer, Executive Vice President, and a director of the corporation.  Like Ellison, Henley has his finger on the pulse of Oracle's performance constantly.





“Lucas is a director who chairs Oracle's Executive Committee and its Finance and Audit Committee.  Although the plaintiffs allege that Lucas's positions gave him access to material, non-public information about the company, they do so cursorily.  On the present record, it appears that Lucas did not receive copies of week-to-week projections or reports of actual results for the quarter to date.  Rather, his committees primarily received historical financial data.





“Boskin is a director, Chairman of the Compensation Committee, and a member of the Finance and Audit Committee.  As with Lucas, Boskin's access to information was limited mostly to historical financials and did not include the week-to- week internal projections and revenue results that Ellison and Henley received.”





1 430 A.2d 779 (Del.1981)


2 Lewis v. Fuqua, 502 A.2d 962 (Del.Ch.1985).


3 Parfi Holding AB v. Mirror Image Internet, Inc., 794 A.2d 1211, 1232 (Del.Ch.2001) (emphasis in original), rev'd in part on other grounds, 817 A.2d 149 (Del.2002), cert. denied, --- U.S. ----, 123 S.Ct. 2076, 155 L.Ed.2d 1061 (2003). 
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