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JACOBS, Vice Chancellor.
This shareholder class action challenges the September 7, 1990 merger  (the "merger") of Wheelabrator Technologies, Inc. ("WTI") into a wholly-owned subsidiary of Waste Management, Inc. ("Waste").  The plaintiffs are shareholders of WTI.   The named defendants are WTI and the eleven members of WTI's board of directors at the time the merger was negotiated and approved. [fo] 

. . . The plaintiffs also claim that in negotiating and approving the merger, the director defendants breached their fiduciary duties of loyalty and care.   The defendants . . . contend that because the merger was approved by a fully informed shareholder vote, that vote operates as a complete defense to, and extinguishes, the plaintiffs' fiduciary claims. 

 This is the Opinion of the Court on the defendants' motion for summary judgment.   For the reasons elaborated below, the Court concludes that:  (1) the plaintiffs have failed to adduce evidence sufficient to defeat summary judgment on their duty of disclosure claim, and that (2) the fully informed shareholder vote approving the merger operated to extinguish the plaintiffs' duty of care claims, but not their duty of loyalty claim.   Accordingly, the defendants' summary judgment motion is granted in part and denied in part. 

 II. RELEVANT FACTS 

 WTI, a publicly held Delaware corporation headquartered in New Hampshire, is engaged in the business of developing and providing refuse-to-energy services. Waste, a Delaware corporation with principal offices in Illinois, provides waste management services to national and international commercial, industrial, and municipal customers. 

 In August 1988, Waste and WTI entered into a transaction (the "1988 transaction") to take advantage of their complementary business operations. In the 1988 transaction, Waste acquired a 22% equity interest in WTI in exchange for certain assets that Waste sold to WTI. . . .   As a result of the 1988 transaction, Waste became WTI's largest (22%) stockholder and was entitled to nominate four of WTI's eleven directors. 

. . .

. . .

[In 1989 merger negotiations commenced.]  On March 30, 1990, agreement on the final merger exchange ratio was reached. . . . That same day, March 30, 1990, WTI's board of directors held a special meeting to consider the merger agreement.   All board members attended except the four Waste designees, who had recused themselves.   Also present were WTI's "in-house" and outside counsel, and representatives of Lazard Freres and Solomon Brothers.   The WTI board members reviewed copies of the draft merger agreement and materials furnished by the investment bankers concerning the financial aspects of the transaction.   The directors also heard presentations from the investment bankers and from legal counsel, who opined that the transaction was fair.   A question and answer session followed. 

The seven board members present then voted unanimously to approve the merger and to recommend its approval by WTI's shareholders.   After that vote, the four Waste-designated board members joined the meeting, and the full board then voted unanimously to approve and recommend the merger. 

On July 30, 1990, WTI and Waste disseminated a joint proxy statement to WTI shareholders, disclosing the recommendation of both boards of directors that their shareholders approve the transaction.   At a special shareholders meeting held on September 7, 1990, the merger was approved by a majority of WTI shareholders other than Waste. 

 III. THE PARTIES' CONTENTIONS 

. . .The defendants . . . contend that the effect of the fully informed shareholder vote approving the merger was to ratify the directors' actions in negotiating and approving the merger, and thereby extinguish the plaintiffs' claims that those actions constituted breaches of fiduciary duty. 

. . .  Plaintiffs maintain that the only effect of shareholder ratification would be to impose upon them the burden of proving that the merger was unfair to the corporation, with entire fairness being the applicable standard of judicial review. 

 V. THE FIDUCIARY DUTY CLAIMS 

. . .

 A. The Duty of Care Claim. 

As noted, the plaintiffs concede that if the WTI shareholder vote was fully informed, the effect of that informed vote would be to extinguish the claim that the WTI board failed to exercise due care in negotiating and approving the merger.   Given the ratification holding of Smith v. Van Gorkom, Del.Supr., 488 A.2d 858, 889-90 (1985), that concession is not surprising. In Van Gorkom, the defendant directors argued that the shareholder vote approving a challenged merger agreement "had the legal effect of curing any failure of the board to reach an informed business judgment in its approval of the merger." Id. at 889.   Accepting that legal principle (but not its application to the facts before it), the Supreme Court stated:  The parties tacitly agree that a discovered failure of the Board to reach an  informed business judgment constitutes a voidable, rather than a void, act.  Hence, the merger can be sustained, notwithstanding the infirmity of the  Board's actions, if its approval by majority vote of the shareholders is  found to have been based on an informed electorate. 

Accordingly, summary judgment dismissing the plaintiffs' due care claim will be granted.   That leaves for decision the legal effect of the informed shareholder vote on the duty of loyalty claims alleged in Count IV of the complaint. 

 B. The Duty of Loyalty Claim. 

. . .                                            1. 

 The Delaware Supreme Court has found shareholder ratification of "voidable" director conduct to result in claim-extinguishment in only two circumstances. The first is where the directors act in good faith, but exceed the board's de jure authority.   In that circumstance, Michelson holds that "a validly accomplished shareholder ratification relates back to cure otherwise unauthorized acts of officers and directors."  [fo]  407 A.2d at 219. The second circumstance is where the directors fail "to reach an informed business judgment" in approving a transaction.  Van Gorkom, 488 A.2d at 889. 

Except for these two situations, no party has identified any type of board action that the Delaware Supreme Court has deemed "voidable" for claim extinguishment purposes.   More specifically, no Supreme Court case has held that shareholder ratification operates automatically to extinguish a duty of loyalty claim.   To the contrary, the ratification cases involving duty of loyalty claims have uniformly held that the effect of shareholder ratification is to alter the standard of review, or to shift the burden of proof, or both.  Those cases further frustrate any effort to describe the "ratification" landscape in terms of a simple rule. 

The ratification decisions that involve duty of loyalty claims are of two kinds:  (a) "interested" transaction cases between a corporation and its directors (or between the corporation and an entity in which the corporation's directors are also directors or have a financial interest), and (b) cases involving a transaction between the corporation and its controlling shareholder. 

Regarding the first category, 8 Del.C. section 144(a)(2) pertinently provides that an "interested" transaction of this kind will not be voidable if it is approved in good faith by a majority of disinterested stockholders. Approval by fully informed, disinterested shareholders pursuant to section 144(a)(2) invokes "the business judgment rule and limits judicial review to issues of gift or waste with the burden of proof upon the party attacking the transaction."  Marciano v. Nakash, Del.Supr., 535 A.2d 400, 405 n. 3 (1987). . .

. . .

The second category concerns duty of loyalty cases arising out of transactions between the corporation and its controlling stockholder.   Those cases involve primarily parent-subsidiary mergers that were conditioned upon receiving "majority of the minority" stockholder approval.   In a parent-subsidiary merger, the standard of review is ordinarily entire fairness, with the directors having the burden of proving that the merger was entirely fair. Weinberger v. UOP, Inc., 457 A.2d 701, 703.   But where the merger is conditioned upon approval by a "majority of the minority" stockholder vote, and such approval is granted, the standard of review remains entire fairness, but the burden of demonstrating that the merger was unfair shifts to the plaintiff.  Kahn v. Lynch Communication Sys., Del.Supr., 638 A.2d 1110 (1994);  Rosenblatt v. Getty Oil Co., 493 A.2d 929, 937-38 (1985); Weinberger, at 710;  Citron, at 502.   That burden-shifting effect of ratification has also been held applicable in cases involving mergers with a de facto controlling stockholder, [fo] and in a case involving a transaction other than a merger. [fo] 

. . .

. . .

. . . I conclude that in duty of loyalty cases arising out of transactions with a controlling shareholder, our Supreme Court would reject the proposition that the Delaware courts will have no reviewing function in cases where the challenged transaction is approved by an informed shareholder vote. Kahn [638 A.2d 1110] makes explicit the Supreme Court's concern that even an informed shareholder vote may not afford the minority sufficient protection to obviate the judicial oversight role.   Even if the ratified transaction does not involve a controlling stockholder, the result would not be to extinguish a duty of loyalty claim.   In such cases the Supreme Court has held that the effect of shareholder ratification is to make business judgment the applicable review standard and shift the burden of proof to the plaintiff stockholder. . . None of these authorities holds that shareholder ratification operates automatically to extinguish a duty of loyalty claim. 

. . .

 C. The Appropriate Review Standard and Burden of Proof 

 Having determined what effect shareholder ratification does not have, the Court must now determine what effect it does have.   The plaintiffs argue that their duty of loyalty claim is governed by the entire fairness standard, with ratification operating only to shift the burden on the fairness issue to the plaintiffs.   That is incorrect, because this merger did not involve an interested and controlling stockholder. 

. . .

In this case, there is no contention or evidence that Waste, a 22% stockholder of WTI, exercised de jure or de facto control over WTI. . . .   Accordingly, the review standard applicable to this merger is business judgment, with the plaintiffs having the burden of proof. [fo] 

The final question concerns the proper application of that review standard to the facts at bar.   Because no party has yet been heard on that subject, that issue cannot be determined on this motion.   Its resolution must await further proceedings, which counsel may present (if they so choose) on a supplemental motion for summary judgment.                                               

For the foregoing reasons, the defendants' motion for summary judgment  . . . is granted as to the duty of care claim, and . . . is denied as to the duty of loyalty claims.    
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