SUMMARY OF 01-20-04
1.
Partnership Dissolution (cont’d).

· Equitable Limits on Wind-Up power – Page.

· Looks like Meinhard.  We have one partner who seems to place the partnership in a position where the other partner shares in the losses, but will not receive a commensurate part of the gains.  Court once again relies on fiduciary duties to impose a requirement that partners behave in an equitable manner with each other even during dissolution and liquidation.  
· Note that Trial court’s implied term seems to come with certain problematic implications.
· Given the similarities with Meinhard can we level the same criticisms at Page?  - Some of the criticisms from Meinhard will probably apply, however, there are a couple of differences as well.  The length of the partnership is one (at will versus fixed term joint venture), the second is the difficulty the younger brother in Page may face in trying to sell his interest in the business, and another might be that the younger brother would be aware of the Air Force base starting up (where Meinhard may not be aware of renewal discussions).   Arguably at will nature of partnership may be cause for tighter scrutiny (and fiduciary duties) than fixed term nature of joint venture.
· Active and passive investor businesses (e.g., Page and Meinhard) have common problems.

· When things not going well -- passive investor incentive 

to pull out early.

· When things getting better -- active investor wants out to take

advantage by self (e.g., Page and maybe Meinhard).

· Law uses amorphous fiduciary duties to try to reduce both kinds 

of opportunistic behavior.  Parties can also contract for certain types of protections themselves.

2.
Business Organizations:
· LLPs – Limited Liability Partnerships.
· Allow limited liability for partners if they do not exercise control -- Delaney -- factors to determine control are similar to those in the agency context (e.g., Humble and Hoover).

· The partner(s) who exercises control, the General Partner (GP), bears unlimited liability.  The partners who do not exercise control, the Limited Partners (LP), bear limited liability (i.e., liability is limited to the amount of assets they have invested in the LLP).

· LLPs tend to contain some fairly uniform terms:

· LLPs tend to be for term and coming out before then is generally unfavored in some way.  This approach may be preferred because in business organizations where we have active investors (GP) and passive investors (LP) the passive investors may want to leave the venture too early.

· LLPs also tend to structure compensation for the GP in such a manner that provides the GP with an incentive to maximize profits for the entire venture (i.e., the GP and the LP).  Examples include share of profits, staggered financing, etc… .

· LLCs – Limited Liability Corporations.

· These have become increasingly popular because they permit the parties to the venture to have limited liability and centralized management while still keeping partnership level of tax.   

· LLCs overtaking LLPs in terms of popularity.  “Check the box” becoming popular.

· Different forms of business organization may be preferred at different times -- e.g., small business has enough funds to start and may decide for partnership and then as desire for capital expands may want to raise $ from others but still keep partnership tax, limited liability & centralized management then may try LLC.  After some time and success they may decide to expand even more.  They could raise $ from lots of people -- using the regular corporate form may be advantageous.

3. The Core Characteristics of the Corporate Form:

· Separate legal person, limited liability, free transferability, and centralized management.

· These core characteristics help to ameliorate certain problems with the partnership form of business organization.  Specifically, partnerships tend to be unstable (withdraw at will in some cases), subject to problems of joint management, concerned with personal liability, and to illiquid contributions.

4.
Types of Corporations

· Closely held v. Publicly held corporations.

· In closely held corporations most of the shareholders (which tend to be few in number) are the officers and directors.  This means that there is not much shareholder-manager conflict, but rather a co-owner conflict.

· In publicly held corporations the shareholders generally tend not to be the officers and directors and as such the shareholder-manager agency problem looms large.  

· Controlled Corporations v. Dispersed Ownership.

· In controlled corporations the shareholder-manager conflict is somewhat less of a problem given that the controlling shareholder can probably make the management, etc… do his or her bidding. The controller-minority conflict is present (co-owner like conflict).

· In dispersed cases the management has effective control and the shareholder-manager conflict is important. Add to this the collective action problem of widely dispersed shareholders and one can see why shareholder-manager conflicts are a concern.

5.
History of the process of Incorporation:

· As an initial matter the separate legal entity could only be created by a special act of the legislature, but there were concerns about aggregations of power, insulation from liability and “corruption”.  

· Next came general acts of incorporation, which are perceived as being less suspect to corruption, etc… .  

· General acts initially had many mandatory terms.  Thus, the next step in the progression of corporate law is the introduction of default/enabling legislation that permits parties to contract around certain “default” terms in the state statutes.  This is particularly important as it allows parties the option to customize in some detail their form of business organization.  

· Many of these developments in corporate law can be seen to be results of the competition in state charters for corporate law.  Note that corporate law is generally governed by state law, not federal law.  States receive fees from incorporation and hence have an incentive to pass laws that attract corporations.  The critical issue is then whether this “competition” leads to “good” (i.e., efficient) law or “bad” law.  One can make arguments both ways.  Things to focus on include to whom are state legislators catering – shareholders, managers, others, some mix?  And when do they cater to the “right” groups.  This should enhance our understanding of when the competition is good vs. bad.

· Another pressure point was the fact that so much growth occurred in the early part of the century and that put great pressure on developing forms of business organization that aided in amassing capital to fund the growth (one such business organizational form is the public corporation).



6.
Incorporation Today

· The process of incorporation is quite simple these days.  The articles of incorporation are prepared and the incorporators set up the corporation (a charter is created).  The form is filed with the Secretary of State (usually) and a fee paid and voila!  We have a new corporation.

· Once this has occurred it becomes necessary to elect the directors, adopt the corporate by-laws and appoint the officers and then begin running the business.
