Corporations - Sample Exam Essay Questions

(From Past Exams)

ABC Corporation is a publicly owned Delaware corporation with one million widely dispersed shares outstanding.  XYZ Corporation is a Delaware corporation with ten million shares outstanding.  Of these ten million shares, eight million are owned by Papa Corporation.  The other two million shares are publicly held and traded.  Papa Corporation is a publicly owned Delaware corporation with 100 million widely dispersed shares.

ABC Corporation has accumulated a huge cash position and its management feels that ABC is ripe for a takeover unless it takes some action itself.  The Board of Directors of ABC is considering the following options and has come to you (an attorney) to ask for your legal advice.

Option 1:  A management buyout of ABC

Under this plan the following steps will be taken in the following order:

a.
Those directors and officers of ABC who will participate in the MBO (the participating management group) will incorporate a dummy corporation named Galahad, Inc.  Members of the participating management group will put cash and ABC shares into Galahad.

b.
Galahad will make quiet toehold purchases of the shares of ABC on the open market.

c.
Galahad will obtain a bridge loan from Second Bancorp.

d.
Galahad will announce a tender offer for all outstanding shares of ABC.

e.
ABC will be merged into Galahad and the combined corporation will be given the name ABC.

f.
ABC will use its cash to pay off part of the bridge loan.  ABC will issue bonds to pay off the remainder of the bridge loan.

Option 2:  Merger with XYZ

Under this plan ABC, XYZ and Papa Corporation will sign a merger agreement with the following steps:

a.
After the agreement is signed but prior to the announcement of the merger agreement, ABC will use its cash to purchase up to one million public shares of XYZ.

b.
ABC will then issue 8 million new ABC shares and exchange them with Papa Corporation for their 8 million XYZ shares.

c.
XYZ will be merged into ABC with remaining minority shareholders of XYZ receiving one share of ABC for each share of XYZ.  The new corporation will be named AtoZ Corp.

d.
The Board has indicated that, after the merger with XYZ, they may contemplate merging AtoZ with Papa Corporation.  However, they are as yet undecided whether this step would be advisable. 

Please evaluate the legal issues relevant to the Board of ABC raised by both of these plans.  What advice would you give?  Indicate, where appropriate, any additional information you would like to have.

SmartMedia, Inc. is a corporation with widespread operations in newspapers, radio, television and movies.  Its 90 million shares trade on the New York Stock Exchange.  Fifty million of these shares are owned by Pamela Smart, the founder, who is also the Chairperson of the Board of Directors.  Other officers and directors of SmartMedia own about 4 million of SmartMedia.  The shares are trading in the $6 to $8 range.

MediaToo, Inc. is a corporation which operates a chain of movie houses and television stations.  Its 10 million shares are publicly traded on NASDAQ.  Officers and directors of MediaToo own about 1 million of these shares.  No single person or entity owns a controlling block of shares.  The shares of MediaToo are trading around $10 per share.

QQR is a large investment fund managed by Ms. Helen Quimby, Mr. Joseph Quimby (her son) and Ms. Anne Rowland (a longtime associate of Helen Quimby).

SmartMedia and MediaToo and QQR have entered into merger talks.  In these talks, Pamela Smart has expressed an interest to sell most of her interest in SmartMedia and to retire from the day-to-day operations of the company.  The management of SmartMedia would like to continue managing the company and believe that the company would significantly be strengthened with an alliance or merger with MediaToo.  Pamela Smart is willing to support such a merger but only if she is cashed out, at least in part.  QQR has had tremendous success in the past with leveraged buyouts.  Both SmartMedia and MediaToo are somewhat leveraged.  Nevertheless, QQR has put together a deal that they feel would satisfy all of the parties.  The proposed deal is that SmartMedia, MediaToo and QQR agree to the following set of transactions:

1.
Prior to any announcement, MediaToo will purchase a toehold of one million SmartMedia shares.

2.
Once the toehold has been attained.  SmartMedia will announce a merger with MediaToo.  This will be a straight stock transaction in which all the shareholders of SmartMedia will transfer their shares of SmartMedia to MediaToo for new shares of MediaToo.  The exchange will be on a one-to-one basis with MediaToo issuing 89 million new shares.  (It already owns 1 million shares from its toehold acquisition.)  After the merger, SmartMedia will be a wholly owned subsidiary of MediaToo.

3.
QQR will establish a corporation, AllMedia Corp., which will receive the following as its initial capitalization:  $100 million in cash from QQR and a short-term bank loan of $900 million cash.

4.
AllMedia will purchase all of Pamela Smart’s 50 million shares of MediaToo for $20 per share, that is, $1 billion ($1,000,000,000.)  In addition, all officers and directors of SmartMedia and MediaToo will be able to exchange their MediaToo shares for shares of AllMedia.

5.
MediaToo will issue bonds and sell them to institutional investors for $900 million. (QQR and its investment banker, Drizella Securities, have already lined up the investors).  The proceeds will be used to pay off AllMedia’s bank loan.

On April 1, 1999, SmartMedia, MediaToo and QQR entered into the above agreement.

On April 15, 1999 the MediaToo began open market purchases as specified under the above agreement.

On April 16, 1999, monitors at the New York Stock Exchange noticed that there was unusual trading activity in SmartMedia shares and asked SmartMedia for an explanation.  That afternoon SmartMedia issued a press release in which it stated that it is aware of the trading activity but that it had no comment on it.

On May 1, the entire agreement is announced in a joint press release from SmartMedia, MediaToo and QQR.  It is also announced that step 1 (above) has been completed and that the other steps of the agreement will be executed over the next several months.

Upon hearing the announcement, the managing partner of your law firm has asked you to prepare a memorandum and has given you the following instructions:  

a.
Describe the set of transactions and evaluate the impact on the public shareholders of SmartMedia and MediaToo.

b.
Discuss and evaluate possible legal action from the point of view of SmartMedia’s public shareholders.

c.
Discuss and evaluate possible legal action from he point of view of MediaToo’s public shareholders.

Please write this memorandum in the three sections indicated above.

Electroflow Corporation is a manufacturer of regulated power supplies for computers.  Electroflow went public about ten years ago.  There are now 50 million shares outstanding of which 6 million are held by the founder, Carla P. Zeppo and 1 million shares by each of the four other inside directors of the corporation.  The remaining 40 million shares are traded publicly with no other single shareholder holding more than 1% of the shares.  

Several years ago, Ms. Zeppo incorporated a new corporation under the name Technology Transfer Services, Inc. (hereinafter TTS).  The shareholders are Zeppo (25 million shares) and the four inside directors of Electroflow (5 million shares each).  In addition, a public offering resulted in 15 million of the shares in the hands of the public.  For the past several years TTS has bought patents and licensed them to Electroflow.  Under a special provision of the license agreements the licenses terminate if any single person or entity acquires more than 30% of the shares of Electroflow without the approval of Electroflow's board.  

TTS and Electroflow have been profitable.  TTS has accumulated a significant cash position.  In June of this year (1998), TTS began accumulating publicly held shares of Electroflow on the open market.  In September, TTS announced that it had acquired 10 million shares of Electroflow and that it was exploring a business combination with Electroflow .  On October 1, Electroflow and TTS announced a merger agreement.   Under the agreement TTS would exchange 40 million newly minted TTS shares for the 40 million Electroflow shares that it does not already possess.  (These 40 million Electroflow shares are currently held by Zeppo, the four inside directors of Electroflow and the public.)  The share exchange is scheduled to commence on January 1, 1999.

Analyze the above transactions and determine if any of the public shareholders involved have reason to complain and, if so, what legal steps they might take to address these complaints.  (Both corporations, Electroflow and TTS, have public shareholders.)  What other facts would you wish to know?

Take some time to organize your answers.  Be thorough, be organized and write legibly.

Ms. and Mr. B are minority shareholders of Submarine Plant Technology Corporation (hereinafter "Submarine Plant"), a company that is developing techniques for underwater farming.  Several years ago Submarine Plant was awarded a series of patents on genetically developed hybrids of seaweed and various grain crops. Until last year, 75% of the shares of Submarine Plant were owned by the original founder Ms. K, a renowned biogeneticist and visionary.  Tragically, Ms. K died one year ago in an underwater accident.  Her disciples, many of whom work for Submarine Plant, have vowed to carry her work forward.  Ms. K's shares of Submarine Plant passed by will to her husband, Mr. K.  Several months ago, Mr. K sold these shares to Agricorp. Inc., a large corporate farmer and food processor.  Last month, at the regularly scheduled annual meeting of Submarine Plant, a new slate of directors nominated by Agricorp. was elected.  The new board of Submarine Plant has since approved two transactions:

The board of Submarine Plant agreed to convey its patent for underwater wheat and 10,000 shares of newly issued Submarine Plant stock to Agricorp. for $1,000,000.

The board of Submarine Plant declared a special dividend of $1,000,000 payable to all shareholders.

Ms. and Mr. B are strong believers in the ecological potential of Ms. K's work.  The strength of their beliefs are evident in the fact that they have invested a significant proportion of their life savings in Submarine Plant.  Thus they are also concerned with the financial performance of their shares.  They believe that both the ecological potential of Submarine Plant's work and the financial potential of their investment in Submarine Plant have been seriously compromised by the events following the death of Ms. K.  They want to know what can be done legally.

You have developed a list of questions to ask the various parties or to give to your private investigator.  What are these questions?  Why are they relevant or important?

Instructions:    Write your answer in your blue book.  Each question should be numbered and underlined.  After each question give a brief explanation as to why the question is relevant or important.  (Do not underline the explanation.)

Ms. B is your client.  Ms. B is the sole shareholder of X Corp. and always has been so.  X Corp. is now insolvent.  The creditors are suing Ms. B personally for the liabilities of the X. Corp.  In order evaluate the strength of the claim you have developed a list of questions to be answered by Ms. B.  What are these questions?  

Instructions:  Each question should be numbered and underlined.  After each question give a brief explanation as to why the question is relevant or important.  (Do not underline the explanation.)  Write legibly in the Blue Book.

Recently, A Corp. announced that it had acquired 12.3% of the shares of T Corp. and that it intended to launch a takeover bid.  The management of T Corp. quickly instituted a poison pill defense.  A Corp. then sued in state court asking for injunctive relief requiring T Corp. to remove the pill.  Before the court action was resolved, A Corp. and T Corp. announced a merger agreement.  The merger agreement provided that A Corp. would make a tender offer for the shares of T Corp.  The management of T Corp. would recommend that the shareholders of T Corp. tender their shares.  If the tender offer succeeded in garnering over 60% of the shares outstanding then the tendered shares would be accepted.  Shares still outstanding would be purchased at a later date.  The agreement also provided for golden parachutes for some officers and directors and employment contracts for others.

You are a shareholder of T Corp.  You suspect that the merger agreement may not be in your best interest.  In order to determine whether the merger agreement is in your best interest and in order to explore your possible legal options if it is not, you have developed a list of questions.  What are these questions?  

Instructions:  Each question should be numbered and underlined.  After each question give a brief explanation as to why the question is relevant or important.  (Do not underline the explanation.)  Write legibly in the Blue Book.

Gamma Corporation is a Delaware corporation with 5 million shares outstanding.  Before the events described below, these shares were trading around $90 per share.  Zeta Corporation is a Delaware corporation with 20 million shares outstanding.  Before the events described below, these shares were trading aroung $50.  Marjorie Southacre is a major shareholder in both corporations, owning 35% of the shares of Gamma Corporation and 55% of the shares of Zeta Corporation.  She sits on the boards of both corporations.  The following events have since occurred.

March 31, 1995 - After unusually heavy trading the Exchange asks both companies to comment.  The two companies issue the following joint statement:  "Zeta Corporation is currently discussing a friendly acquisition of Gamma Corporation.  Talks are in the preliminary stage."

April 28, 1995 - Both companies make a joint announcement:  "Gamma Corporation and Zeta Corporation have agreed to a strategic merger that will combine the strengths of both companies.  To effectuate the merger Gamma will immediately commence a tender offer for all of the shares of Zeta.  Under the terms of the tender offer each shareholder of Zeta will receive one share of newly issued Gamma stock for each share of Zeta stock tendered.  In preparation for this merger, the Board of Gamma has authorized the issuance of 20 million new shares of Gamma stock.  In addition, to facilitate this merger, Ms. Southacre has reduced her interest in Gamma from 35% to 25% through a series of open-market sales over the past 20 days.  In addition, the board of Gamma has granted a lock-up option to Zeta that becomes effective if any party acquires over 30% of Gamma's stock.  This lockup option allows Zeta to purchase the most profitable division of Gamma at a value well below its market value."  After this announcement, trading volume increases significantly with the shares of both companies trading in the mid 50's.

May 1, 1995 - Camelot Inc. announces an all-cash all-shares tender offer for Gamma Corporation conditioned on the poison pill being removed and the merger being terminated.  Management of Gamma immediately issues a press release denouncing the offer by Camelot.

May 2, 1995 - Camelot sues in Delaware Chancery Court.

Bob and Mary are small shareholders who purchased shares of Gamma in mid-April when these shares were trading a prices in excess of $100.  The shares are now trading in the high $50's.   You are an attorney.  Bob and Mary have come to you for advice.  What possible legal action might they take?  What are their chances for success?  What are the prospects for Camelot's legal action?  What other facts do you need to know?

Click Corporation is a Delaware corporation with 80 million shares outstanding.  Sixty million of these shares are owned by John Acres.  The rest of the shares are held by the public.  Klak Corporation is a Delaware Corporation with 20 million shares outstanding.  Five million of these shares are owned by Milfred Butters.  The two corporations produce complementary products and have long been business partners.  The boards of the two corporations are identical except that the inside directors of Click Corporation are the outside directors of Klak and the inside directors of Klak are the outside directors of Click.  The shares of Click have been trading in the $10 per share range.  The shares of Klak have been trading in the $50 per share range.

On April 1, 1996, in a press conference, John Acres and Milfred Butters announced that they had recently married in a quiet ceremony and that Click Corporation would acquire Klak Corporation.  "This is a marriage made in heaven," they declared.  They indicated that the terms of the merger would be announced in two weeks.

On April 10, John Acres filed a form with the SEC indicating that in March, 1996, he increased his holdings of Click Corporation shares from 60 million to 75 million shares.

On April 15, 1996, the directors of the two corporations held a press conference to explain the terms of the merger.   A new corporation, Click-Klak Inc., would be set up.  Both John Acres and Milfred Butters would deposit their shares into the corporation in exchange for an equal number of shares of Click-Klak stock.  That is, John and Milfred would receive 80 million Click-Klak shares.  Other shareholders of Click and Klak would be given an option:

Turn in shares of Click or Klak stock for an equal number of shares of Click-Klak stock, or

Turn in shares of Click or Klak stock for an equal number of subordinated notes with a face value of $50 but with an estimated market value of $30 per note.

Shareholders who did not tender their shares would later be cashed out with the same subordinated note.  Both corporations instituted rights plans (that is "poison pills") in order to protect the strategic merger.

On April 23, 1996, T-Bone Inc. announced a tender offer for the shares of Klak Corporation.  T-Bone offered $60 per share for any and all shares of Klak.  The tender offer was conditioned on the finalization of financing, the removal of the poison pill, and the termination of the merger agreement.

On May 1, 1996, the boards of Click and Klak rejected the T-Bone offer and commenced the exchange offer by Click-Klak Inc.

On May 2, 1996, T-Bone sued in state court to enjoin the merger and to require the directors to put both offers to the shareholders.

The public shareholders of both Click and Klak have now come to you (an attorney) in order to determine whether their interests are being served by the merger.  Some of the shareholders have recently bought their shares, some have recently sold and some are long-time shareholders.  They want you to explain to them this transaction and whether it is in their interests.  If not, they want to know what to do.  Please evaluate this transaction and discuss possible legal action by the shareholders.  Include in your discussion an evaluation of T-Bone's legal action.
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