Jenson Farms Co. v. Cargill, Inc., 309 N.W.2d 285 (Minn. 1981): 

Corporation appealed from decision of the District Court, Marshall County, Robert A. Peterson, J., which entered judgment in favor of farmers in suit against corporation and local grain elevator, corporation's alleged agent, to recover losses sustained when elevator defaulted on contracts made with farmers for the sale of grain. The Supreme Court, Peterson, J., held that: (1) financial and managerial control assumed by corporation, a major grain dealer, over operations of local grain elevator established an agency relationship between the parties; (2) even if corporation operated as an undisclosed principal with respect to local grain elevator, fact that it settled with elevator prior to notice of any claims by farmers, who were owed money by elevator, against corporation on basis of agency relationship did not discharge corporation from its liability to farmers; and (3) corporation was not entitled to instruction on the issue that agency to perform a particular act cannot be inferred by the existence of agency relationship at another time and in a different capacity, in order to prevent jury from drawing inference that prior agency relationship between the parties extended to other aspects of local grain elevator's operations.
Affirmed.

West Headnotes


“Agency” is the fiduciary relationship that results from manifestation of consent by one person to another that the other shall act on his behalf and subject to his control, and consent by the other so to act.

Existence of agency may be proved by circumstantial evidence which shows a course of dealing between the two parties.

When an agency relationship is to be proven by circumstantial evidence, the principal must be shown to have consented to the agency since one cannot be the agent of another except by consent of the latter.

Financial and managerial control assumed by corporation, which was a major grain dealer, over operations of local grain elevator established an agency relationship between the parties.

Since all portions of local grain elevator's operation were financed by corporation, and since elevator sold almost all of its market grain to corporation, the relationship which existed between the parties was not merely that of buyer and supplier.

Even if corporation operated as an undisclosed principal with respect to local grain elevator, fact that it settled with elevator prior to notice of any claims by farmers who were owed money by elevator, against corporation on basis of agency relationship did not discharge corporation from its liability to farmers.

An undisclosed principal is not discharged from liability to the other party to a transaction conducted by agent by payment to, or settlement of accounts with, the agent, unless he does so in reasonable reliance upon conduct of the other party which is not induced by the agent's misrepresentations and which indicates that the agent has settled the account.

Corporation, in suit by farmers against local grain elevator, corporation's alleged agent, and corporation to recover losses sustained when local grain elevator defaulted on contracts made with farmers for the sale of grain, was not entitled to requested instruction on agency, as the essence of the instruction given and the one requested were the same, and as in fact, the former was favorable rather than harmful to corporation.

Corporation, in suit by farmers against corporation and its alleged agent, a local grain elevator, was not entitled to instruction on the issue that agency to perform a particular act cannot be inferred by the existence of agency relationship at another time and in a different capacity, in order to prevent jury from drawing inference that prior agency relationship between the parties extended to other aspects of local grain elevator's operations, as the court is not required to instruct against every improper inference that a jury could draw, and as it was pointed out by corporation's counsel in closing argument that the contracts with respect to the prior agency were completed prior to the relevant time period for the agency alleged in the instant case.

Corporation, in suit by farmers against corporation and its alleged agent, local grain elevator, was not entitled to requested instruction on agency, as the court's instruction on general agency law was adequate to inform the jury of the applicable principle of law, especially in light of fact that no recent cases had interpreted the requested instruction or applied it to situations similar to those of the instant case.

Fact that local grain elevator had been sued in prior years by farmers for breach of contract, and that elevator had neither asked corporation to defend the suits nor notified it that the suits had been brought was not admissible in suit by farmers against local grain elevator, as corporation's alleged agent, and corporation for debts of elevator to farmers, as that particular transaction had no probative evidentiary value on the issues involved in the instant case.


Trial court in suit by farmers against corporation and local grain elevator, as corporation's alleged agent, for debts of elevator to farmers, did not abuse its discretion in refusing corporation's motion for change of venue, as all 14 jurors, including two excused for cause, stated that they would lay aside their impressions and opinions and render a fair and impartial decision, and as mere fact that jury had knowledge of financial collapse of elevator and its connection with corporation did not indicate that it would not render a fair decision. M.S.A. § 542.11; 51 M.S.A., Code of Rules for District Courts, Pt. 2, Rule 29.

White v. Thomas, 1991 LEXIS 109 (Ark. App. 1991):

 Gallant Ins. Co. v. Isaac, 732 N.E.2d 1262 (Ind. App. 2000):  

Automobile insurer brought declaratory judgment action, seeking judgment that it was not liable for any losses incurred by alleged insured because policy was not in effect at time of alleged insured's accident because insurance agent was not authorized to verbally bind coverage without receiving payment. The Marion Superior Court, Richard H. Huston, J., granted summary judgment in favor of alleged insured, and insurer appealed. The Court of Appeals, Riley, J., held that: (1) agent acted within its usual scope of authority in renewing alleged insured's automobile policy and in telling her that her coverage was bound; (2) alleged insured had reason to believe that agent had authority to renew her policy without first receiving payment; (3) alleged insured did not have notice that agent was not authorized to verbally bind her automobile coverage; and (4) alleged insured's policy was in full force and effect at time of her accident.
Affirmed.

West Headnotes


Court of Appeals when reviewing a grant of summary judgment recites the facts and draws inferences from the evidentiary matter designated at trial in the light most favorable to nonmoving party, against whom summary judgment was entered.

The trial court's decision on summary judgment enters appellate review clothed with a presumption of validity.

A general finding, for purposes of summary judgment, is merely a finding in favor of one party and against another, so the reviewing court will affirm the judgment of the trial court if it is sustainable upon any legal theory which is supported by the evidence.

Inherent agency power indicates the power of an agent that is derived not from authority, apparent or estoppel, but from the agency relation itself; this inherent authority theory exists for the protection of persons harmed by or dealing with a principal's servant or agent. Restatement (Second) of Agency § 161 comment.

Inherent authority exists to hold an agent's principal liable when the acts in question: (1) usually accompany or are incidental to transactions which the agent is authorized to conduct, even though they are forbidden by the principal; (2) the third party believes that the agent is authorized to do them; (3) and that third party has no notice that the agent is not so authorized. Restatement (Second) of Agency § 161 comment.

If one appoints an agent to conduct a series of transactions over a period of time, it is fair that the principal should bear the losses which are incurred when such an agent, although without authority to do so, does something which is usually done in connection with the transaction he is employed to conduct. Restatement (Second) of Agency § 161 comment.

To determine whether inherent authority exists to hold an agent's principal liable for agent's acts, a court inquires into whether the agent did something similar to what he is authorized to do, but in violation of orders; to decipher what is actually authorized, the court looks at the agent's office or station and focuses solely on the agency relation. Restatement (Second) of Agency § 161 comment.

Insurance agent's common practice of binding an insured's coverage verbally, which was in violation of insurer's orders, was similar to agent's authorized conduct to bind coverage by fax or telephone, and thus agent acted within usual and ordinary scope of its authority in renewing insured's automobile policy and telling insured that she was bound, despite not having received payment until later, so as to hold insurer liable for agent's act; agent was authorized to bind insurer on new insurance policies, and agent's act of renewing insurance policy constituted act which was incidental to insurance transactions that it was authorized to conduct. Restatement (Second) of Agency § 161 comment.

In determining whether inherent authority exists to hold an agent's principal liable for acts of the agent, a court looks to the agent's direct and indirect manifestations and determines whether the third party could have reasonably believed that the agent had authority to conduct the act in question; this inquiry into the third-party's reasonable belief is a broad based inquiry into the scope of the agent's inherent authority in light of his or her agency relation with the principal. Restatement (Second) of Agency § 161 comment.

Insurance agent's direct verbal communication to insured that her automobile coverage was bound could have reasonably led insured to believe that agent had the authority to renew her insurance policy, without first receiving payment, so as to hold insurer liable for agent's act; insured's past dealings were all through agent, rather than insured, and agent completed all the paperwork necessary to renew policy and faxed paperwork to insurer requesting an estimate for insured's coverage and noting that insured would be in later to pay. Restatement (Second) of Agency § 161 comment.

In determining whether inherent authority exists to hold an agent's principal liable for acts of the agent, a court must inquire into whether the third party had notice that the agent was not so authorized; this inquiry into the third-party's notice is a narrow inquiry focusing on the specific transaction.

Insured did not have notice that insurance agent was not authorized to verbally bind her automobile coverage, without payment, so as to hold insurer liable for agent's act of verbally renewing insured's policy; insured had no reason to know that when agent verbally bound coverage that insurer still had to endorse that verbal binding. Restatement (Second) of Agency § 161 comment.

Insurance agent had inherent authority to verbally bind coverage by insurer, and thus automobile insurance policy of insured who was involved in accident the day after she renewed her policy with agent was in full force and effect at time of insured's accident, despite agent not having received payment for insured's coverage until after accident; agent acted within usual and ordinary scope of its authority in verbally binding insured's coverage, agent's direct verbal communication to insured was reasonably led to believe that agent had authority to renew her policy without payment, and insured did not have notice that agent was not authorized to verbally bind her coverage, without payment. Restatement (Second) of Agency § 161 comment.

Tarnowski v. Resop, 51 N.W.2d 801 (Minn. 1952): 

Action by principal against agent for damages which resulted when principal had been compelled, by agent's breach of duties, to sue third parties for rescission of sale on ground of fraud. The District Court, Hennepin County, William A. Anderson, J., entered judgment for plaintiff, and defendant appealed. The Supreme Court, Knutson, J., held that election by principal to sue third parties for rescission did not bar action against agent to recover expenses and losses resulting from agent's wrongful conduct.
Affirmed.

West Headnotes

All profits made by an agent in course of an agency belong to principal, whether they are fruits of performance or of violation of agent's duty, and it is immaterial that principal has suffered no damage, or even that transaction concerned was profitable to him.

Where agent of buyer received secret commission from seller of business, election by buyer, upon discovery of fraud in transaction, to rescind contract of sale and recover from seller that with which he had parted, did not preclude subsequent action by buyer against his agent to recover secret commission obtained in violation of duties of agency.

If agent has received benefit as result of violating his duty of loyalty, principal is entitled to recover from agent what he has so received, its value, or its proceeds, and also the amount of damage thereby caused, except that if violation consisted of wrongful disposal of principal's property, principal cannot recover its value and also what agent received in exchange therefor.

A tort-feasor is answerable for all injurious consequences of his tortious act which, according to usual course of events and general experience, were likely to ensue and which, when the act was committed, might reasonably be supposed to have been foreseen and anticipated.

Where violation by agent of buyer of fiduciary duties necessitated suit by buyer against sellers of business to recover amount with which buyer had parted as result of fraud, buyer was entitled to recover in separate suit against his agent, amount expended for attorney's fees and expenses of suit against seller, as well as such other expenses and losses which were direct consequence of agent's wrongful conduct.

Dismissal of action by buyer against sellers for rescission of sale upon cash payment by sellers did not bar subsequent action by buyer against his agent to recover elements of damage in relation to sale transaction which were recoverable against agent and which were not involved in action for rescission.

Meinhard v. Salmon, 164 N.E. 545 (N.Y. 1928):  

Action by Morton H. Meinhard against Walter J. Salmon and another. Judgment for plaintiff was modified by the Appellate Division (223 App. Div. 663, 229 N. Y. S. 345), and defendants appeal.
Modified, and as modified affirmed.
Andrews, Kellogg, and O'Brien, JJ., dissenting.

West Headnotes

Coadventurers were subject to fiduciary duties akin to those of partners.
Joint adventurers owe to one another duty of finest loyalty.
Coadventurer was entitled to interest in renewal lease secured by other party to adventure without his knowledge or consent.

Partner cannot appropriate to his own use a renewal of lease beginning at expiration of partnership.

Coadventurer's assignment to wife of right to receive moneys under joint adventure did not terminate joint adventure.

Vohland v. Sweet, 433 N.E.2d 860 (Ind. App. 1982):  

Action was brought for dissolution of an alleged partnership and for an accounting. The Circuit Court, Ripley County, Henry A. Pictor, J., entered judgment in favor of plaintiff, and defendant appealed. The Court of Appeals, Neal, J., held that: (1) evidence that plaintiff received a 20% share of nursery's profits was sufficient to support finding that a partnership existed and that plaintiff had a 20% interest in inventory of the nursery, and (2) bare assertion, unsupported by authority, that neither of alleged partners in nursery had any interest whatever in nursery stock planted on leased land did not comply with appellate rule requiring citation of authority and cogent argument, thus waiving such issue.
Affirmed.

West Headnotes

Lack of daily involvement for one partner is not per se indicative of absence of a partnership.

A partnership may be formed by furnishing of skill and labor by others; contribution of labor and skill by one of partners may be as great a contribution to common enterprise as property or money.

A partnership can commence only by voluntary contract of parties.


Evidence that alleged partner received a 20% share of nursery's profits was sufficient to support finding that a partnership existed and that alleged partner had a 20% interest in inventory of the nursery.

Generally, fructus industriales, such as growing crops, are considered to be personal property and are not a part of real estate.

Bare assertion, unsupported by authority, that neither of alleged partners in nursery had any interest whatever in nursery stock planted on leased land did not comply with appellate rule requiring citation of authority and cogent argument, thus waiving such issue. Rules App.Proc., Rule 8.3(A)(7).

National Biscuit Co. v. Stroud, 249 N.C. 467 (1959):  

Proceeding by seller of bread against former partners who had operated food store for value of goods sold and delivered. The Superior Court, Carteret County, Joseph W. Parker, J., rendered judgment for seller, and partner appealed. The Supreme Court, Parker, J., held that purchase of bread by food store operated as going concern by two partners was an ordinary matter connected with partnership business within statute to effect that any difference arising as to ordinary matter connected with partnership business may be decided by majority of partners, and although partner told bread seller he would not be personally responsible for additional bread sold to store, partner and partnership were liable for such purchase by copartner.
Affirmed.
Rodman, J., dissented.

West Headnotes


Purchase of bread by food store operated as going concern by two partners was an “ordinary matter” connected with partnership business within statute to effect that any difference arising as to ordinary matter connected with partnership business may be decided by majority of partners, and although partner told bread seller he would not be personally responsible for additional bread sold to store he could not restrict power of copartner to purchase bread, and partner and partnership were liable for such purchase by copartner. G.S. §§ 59-31 et seq., 59-39(1, 4), 59-45, 59-48(e, h).

Munn v. Scalera, 436 A.2d 18 (Conn. 1980):  

Homeowners appealed from judgment of the Superior Court in the Judicial District of Litchfield, Martin, J., which found that one former partner of construction firm partnership was liable for breach of the contract to build homeowners' house, but that the other former partner was not liable. The Supreme Court, Peters, J., held that: (1) evidence was sufficient to sustain the findings that the construction firm partnership was dissolved, and that one of the partners assumed the partnership obligation to complete landowners' construction project, and (2) where homeowners agreed to underwrite the procurement of construction materials when the partnership contract assigned this responsibility solely to the partners, homeowners materially altered the partnership contract, and such alteration fell within the partnership statute providing for discharge from liability of partners whose obligations have been assumed, and thus, former partner who did not assume the obligation to construct the house was discharged from liability.
No error.

West Headnotes

Whether parties to a partnership dissolve their partnership and whether one of them assumes one or all of the partnership obligations are matters of intent of the parties. C.G.S.A. § 34-74(3).

In action brought against partners of construction company to recover damages for breach of construction contract, evidence was sufficient to sustain findings that the partnership was dissolved, and that one of the partners assumed the partnership obligation to complete plaintiff's construction project. C.G.S.A. § 34-74(3).


Where one of two former partners of construction firm partnership assumed partnership obligation to construct homeowners' house, and homeowners agreed to underwrite procurement of materials when partnership contract assigned this responsibility solely to partners, homeowners materially altered the partnership contract, and altered it in respect to its payment terms, and thus, partnership statute providing that “partners whose obligations have been assumed shall be discharged from any liability to any creditor of the partnership who * * * consents to a material alteration in the nature or time of payment of such obligations” was applicable to discharge other former partner from liability to homeowners for breach of the construction contract. C.G.S.A. § 34-74(3).

Automatic Self-Cleansing Filter Syndicate Co., Ltd. v. Cunninghame, 2 Ch. 34 (Eng. C.A. 1906): 

Jennings v. Pittsburgh Mercantile Co., 202 A.2d 51 (Pa. 1964):  

Action by broker and investment counselor against corporation to recover commission on sale and leaseback of corporation property. The Court of Common Pleas, Allegheny County, Homer S. Brown, J., denied defendant's motion for judgment n. o. v., and defendant appealed. The Supreme Court at No. 122, March Term, 1964, Cohen, J., held that evidence was insufficient to support finding that corporation officer who had negotiated with plaintiffs and had informed them that corporation's executive committee had agreed to deal had had apparent authority to accept procured by broker.
Reversed and rendered.

West Headnotes

Apparent authority is that authority which, although not actually granted, principal knowingly permits agent to exercise or holds him out as possessing.


Representations by corporation officer to broker as to officer's authority did not given rise to apparent authority.


Disclosed or partially disclosed principal cannot be bound on doctrine of apparent authority by virtue of extrajudicial representations of agent as to existence or extent of authority or facts upon which it depends.

Evidence in action by broker and investment counselor for commission on sale and leaseback of all of corporation's realty was insufficient to support finding that corporation officer who had negotiated with plaintiffs and had informed them that corporation's executive committee had agreed to deal had had apparent authority to accept offer procured by broker.

For reasonable inference of apparent authority to be drawn from prior dealings, these dealings must have measure of similarity to act for which principal is sought to be bound and a degree of repetitiveness.

Corporation officer's providing financial information to broker and other brokers with regard to proposed sale and leaseback, and his solicitation of offers through them, did not support inference that officer had apparent authority to accept an offer.

Occupancy of offices of vice president and treasurer-comptroller did not support inference that corporation had held out officer as having apparent authority to accept offers for sale and leaseback of all of corporation's realty.

Extraordinary nature of transaction whereby corporation proposed to sell and lease back all of corporation's extensive realty placed on real estate broker and investment counselor-attorney, with whom corporation officer dealt, duty to inquire as to officer's actual authority to accept offer.

Grimes v. Alteon, Inc., 804 A.2d 256 (Del. 2002):  

Stockholder sued corporation to enforce oral promise allegedly made by corporation's Chief Executive Officer but not approved by the board of directors to sell to him 10% of the corporation's future private stock offerings. The Court of Chancery, New Castle County, held that the promise was unenforceable, and stockholder appealed. The Supreme Court, Veasey, C.J., held that agreement was invalid for lack of written board of directors approval.
Affirmed.

West Headnotes


Statutory provisions of the Corporation Law, setting forth the principle that the business and affairs of a corporation are to be managed by and under the direction of the board of directors, and relating to the issuance of capital stock, subscriptions, options and rights agreements, together are calculated to advance two fundamental policies of the Corporation Law: (1) to consolidate in its board of directors the exclusive authority to govern and regulate a corporation's capital structure, and (2) to ensure certainty in the instruments upon which the corporation's capital structure is based. 8 Del.C. §§ 141(a), 151-153, 157, 161, 166.

The issuance of corporate stock is an act of fundamental legal significance having a direct bearing upon questions of corporate governance, control and the capital structure of the enterprise; the law properly requires certainty in such matters, and the statutory scheme consistently requires board approval and a writing. 8 Del.C. §§ 151-153, 157, 161, 166.

The requirement of board approval for the issuance of stock is not limited to the act of transferring the shares of stock to the would-be stockholder, but includes an antecedent transaction that purports to bind the corporation to do so. 8 Del.C. § 152.
The duty of the board of directors to approve a sale of stock is considered so important that the directors cannot delegate it to the corporation's officers.


Alleged oral agreement between Chief Executive Officer and 10% stockholder obligating corporation to sell 10% of any future private stock offerings to stockholder implicated board of directors' right to regulate the company's capital structure, may have had significantly encumbered board's business judgment, and thus had to be approved in writing by board of directors in order to be enforceable; though stockholder would have been required to purchase stock at whatever price board of directors set and could have been a good business decision for the board to consider, agreement also could have lowered price corporation received for its shares given that some investors might be deterred from investing in a corporation that made such commitment. 8 Del.C. § 152.


Shares of stock are a species of property right that is of foundational importance to our economic system; it is critical that the validity of those securities, especially those that are widely traded, not be easily or capriciously called into question, and director approval of stock issuance or agreements reduces later disputes about their propriety and enhances corporate stability and certainty.

Alleged oral agreement between Chief Executive Officer and 10% stockholder obligating corporation to sell 10% of any future private stock offerings to stockholder fixed the form and manner of the consideration corporation could receive from stockholder, and thus had to be approved in writing by board of directors in order to be enforceable; agreement fixed the payment of consideration for 10% of any such offering as it required that it come from stockholder, could have had a tangible negative effect on corporation's raising of capital from other sources and cost corporation a certain freedom in raising capital, and could well have lowered ultimate price corporation could have charged for its stock. 8 Del.C. § 152.


Alleged oral agreement between Chief Executive Officer and stockholder obligating corporation to sell 10% of any future private stock offerings to stockholder was a “right” and thus invalid, as it did not receive written approval by the board of directors pursuant to section of Corporation Law requiring rights for the purchase of stock to be approved by the board; agreement purported to grant the obligee, i.e. the stockholder, the ability to require the obligor, i.e. the corporation, to issue 10% of a stock offering to the stockholder, even though the corporation's obligation was conditioned upon the correlative duty on the part of the stockholder to buy 10% of the offering. 8 Del.C. § 157.

Supreme Court will avoid interpreting terms in a statute as mere surplusage.

The terms “rights” and “options” have two different meanings in section of Corporation Law requiring rights and options for the purchase of stock to be approved by the board of directors; a “right” is something that is due to a person by just claim that is legally enforceable, while an “option” is more narrowly focused, requiring the power of choice. 8 Del.C. § 157.

Section of Corporation Law requiring rights for the purchase of stock to be approved by the board of directors requires written board approval of all stock transactions not specifically dealt with in other provisions of the Corporation Law. 8 Del.C. § 157.

Menard, Inc. v. Dage-MTI, Inc., 726 N.E.2d 1206 (Ind. 2000):  

Purchaser sued closely held corporation seeking specific performance of real estate purchase agreement executed by closely held corporation's president. Following a bench trial, the Circuit Court, Laporte County, Robert W. Gilmore, Jr., J., entered judgment for corporation. Purchaser appealed. The Court of Appeals affirmed. On petition to transfer, the Supreme Court, Sullivan, J., held that the corporation's president had inherent agency authority to enter into the purchase agreement.
Vacated and remanded.
Opinion, 698 N.E.2d 1227, vacated.
Shepard, C.J., dissented and filed an opinion.

West Headnotes



In its review, the Supreme Court first considers whether the evidence supports the trial court's factual findings, and second, considers whether the findings support the judgment.

While the Supreme Court defers substantially to the trial court's findings of fact, the Supreme Court does not do so to conclusions of law.


A trial court judgment is clearly erroneous if it relies on an incorrect legal standard.

“Actual authority” is created by written or spoken words or other conduct of the principal which, reasonably interpreted, causes the agent to believe that the principal desires him so to act on the principal's account. Restatement (Second) of Agency §§ 7, 33.

“Apparent authority” refers to a third party's reasonable belief that the principal has authorized the acts of its agent; it arises from the principal's indirect or direct manifestations to a third party, and not from the representations or acts of the agent.


The concept of inherent authority originates from the customary authority of a person in the particular type of agency relationship, so that no representations beyond the fact of the existence of the agency need be shown. Restatement (Second) of Agency § 161 comment.

The concept of inherent authority, rather than actual or apparent authority, was applicable to real estate purchaser's dealings with closely held corporation's president regarding sale of corporation's land; purchaser did not negotiate and ultimately contract with lower-tiered employee or prototypical “general” or “special” agent, but instead dealt with a person whom the law recognized as one of the officers who was the means by which corporations normally act.

An agent's inherent authority subjects his principal to liability for acts done on his account which: (1) usually accompany or are incidental to transactions which the agent is authorized to conduct if, although they are forbidden by the principal, (2) the other party reasonably believes that the agent is authorized to do, and (3) has no notice that the agent is not so authorized. Restatement (Second) of Agency § 161.

President of closely held corporation acted within usual and ordinary scope of his authority as president, as element of agent's inherent authority, when he negotiated and ultimately contracted for sale of corporation's real estate, though corporation's board had not authorized president to sell the particular parcel without its prior approval, where president had managed corporation's affairs for extended period of time with little or no board oversight and had purchased real estate for the corporation in the past without board approval. Restatement (Second) of Agency § 161.


Under an “apparent authority” agency analysis, transaction in which closely held corporation's president negotiated and ultimately contracted for sale of corporation's real estate was an extraordinary transaction, with respect to the corporation's business of manufacturing specialized electronics equipment.

Real property purchaser reasonably believed closely held corporation's president was authorized to contract for sale of corporation's real property, as element of president's inherent agency authority, though president had informed purchaser early in negotiations that the sale required approval of corporation's board of directors, where president was sole negotiator with purchaser and president later “confirmed” he had authority from board to proceed. Restatement (Second) of Agency § 161.

Real property purchaser did not have notice that president of closely held corporation was not authorized to sell specific parcel without board approval, as element of president's inherent agency authority, where purchaser was not aware of existence of board's consent resolution limiting president's authority to the solicitation of offers, and president personally acknowledged he signed sales agreement by authority of the board, of which he was a member. Restatement (Second) of Agency § 161.


An agent's apparent authority emanates not from the agency itself but from the principal's indirect and direct manifestations, so that a third party is required under the rule of law to use reasonable diligence and prudence to ascertain the extent of any limitations of which he or she has become aware.

An agent's inherent authority is derived from the status of the office that he or she holds, so that a third party is not required to scrutinize too carefully a knowledge or awareness that the officer's authority has possibly been limited. Restatement (Second) of Agency § 161 comment.


It is reasonable for a third party to assume that a corporate president has obtained the requisite “board approval” to conduct a land transaction, for purposes of president's inherent agency authority, absent the third party's actual and specific notice to the contrary. Restatement (Second) of Agency § 161.


If one of two innocent parties, the principal or the third party, must suffer due to a betrayal of trust by the agent, the loss should fall on the party who is most at fault, and because the principal puts the agent in a position of trust, the principal should bear the loss.

Crédit Lyonnais v. Pathe Commc’n Corp., 1991 Del. Ch. LEXIS 215 (Del. Ch. 1991):  

Costello v. Fazio, 256 F.2d 903 (9th Cir. 1958):  

Proceeding on objection by trustee in bankruptcy to creditor's claims filed against corporate bankrupt by stockholders and officers thereof based on corporate promissory notes. The United States District Court for the Northern District of California, Southern Division, Louis E. Goodman, J., affirmed referee's denial of trustee's motion to subordinate such claims to the claims of general unsecured creditors and trustee appealed. The Court of Appeals, Hamley, Circuit Judge, held that where in connection with incorporation of partnership two partners who were to become officers, directors, and controlling stockholders of corporation converted bulk of their partnership contributions into loans taking promissory notes which left partnership and succeeding corporation grossly undercapitalized to detriment of corporation and its creditors, their claims founded on promissory notes against estate of such bankrupt corporation would be subordinated to claims of general unsecured creditors.
Reversed and remanded for further proceedings.

West Headnotes

District Court is required to accept findings of referee in bankruptcy unless such findings are clearly erroneous.

Where finding of fact by referee in bankruptcy is based upon conflicting evidence or where credibility of witnesses is a factor, District Court and, on appeal, Court of Appeals will seldom hold such findings clearly erroneous but same reluctance is not encountered with regard to a factual conclusion from given facts since in latter case proper conclusion from given facts can be made by the trial judge or the Court of Appeals as well as the referee. Bankr.Act, § 39, sub. c, 11 U.S.C.A. § 67, sub. c; General Order 47, 11 U.S.C.A. following section 53; Fed.Rules Civ.Proc. rules 52(a), 53(e), 28 U.S.C.A.

In proceeding on motion by trustee in bankruptcy to subordinate claims of officers, directors and dominating stockholders of bankrupt to the claims of general unsecured creditors, factual conclusion of referee that corporate bankrupt, at time of organization by which it took over assets and liabilities of prior partnership including promissory notes held by partners who had converted both of their capital contributions into loans, was adequately capitalized, was clearly erroneous.

In proceeding on motion by trustee to subordinate claims of officers and dominant stockholders against corporate bankrupt estate to the claims of general unsecured creditors, factual conclusion that claimants in withdrawing bulk of capital contributions from partnership in contemplation of incorporation and for which they received promissory notes subsequently assumed by corporation, did not act for their own personal or private benefit and to the detriment of the corporation, its stockholders and creditors, was clearly erroneous.

Where, in connection with incorporation of partnership, two partners, who were to become officers, directors, and controlling stockholders of corporation, for their own personal and private benefit, converted bulk of their capital contributions into loans taking promissory notes and thereby left partnership and succeeding corporation grossly undercapitalized to detriment of corporation and its creditors, their claims against estate of subsequently bankrupted corporation would be subordinated to claims of general unsecured creditors. Bankr.Act, § 39, sub. c, 11 U.S.C.A. § 67, sub. c; General Order 47, 11 U.S.C.A. following section 53; Fed.Rules Civ.Proc. rules 52(a), 53(e), 28 U.S.C.A.

In allowing and disallowing claims, courts of bankruptcy apply rules and principles of equity jurisprudence, and where claim is found to be inequitable it may be set aside or subordinated to claims of other creditors.

Question to be determined, when plan or transaction which gives rise to claim in bankruptcy is challenged as inequitable, is whether within the bounds of reason and fairness such a plan can be justified.

Where claims in bankruptcy are filed by person standing in fiduciary relationship to corporate bankrupt, another test which equity will apply is whether or not under all circumstances the transaction carries earmarks of an arm's length bargain.

Claims in bankruptcy based on transaction involving officers, directors or controlling stockholders in bankrupt corporation are always suspect.

Sea-land Serv., Inc. v. Pepper Source, 941 F.2d 519 (7th Cir. 1991): 

Ocean carrier filed federal diversity action against owner of dissolved business and other corporations he owned, seeking money owed on shipment of goods. The United States District Court for the Northern District of Illinois, Eastern Division, James F. Holderman, Jr., J., entered default judgment in carrier's favor. On appeal, the Court of Appeals, Bauer, Chief Judge, held that: (1) unity of interest and ownership prong of test under Illinois law for piercing corporate veil was satisfied, but (2) remand was warranted for additional evidence and argument on issue of whether adherence to fiction of separate corporate existence would promote “injustice” beyond carrier's inability to satisfy judgment.
Reversed and remanded with instructions.

West Headnotes


Under Illinois law, factors applied in determining whether corporation is so controlled by another to justify disregarding their separate entities and piercing corporate veil are failure to maintain adequate corporate records or to comply with corporate formalities, commingling of funds or assets, undercapitalization, and one corporation treating the assets of another corporation as its own.

For purposes of determining whether corporation's veil could be pierced by creditor and money owed recovered from corporation's owner and other corporations he owned, there was such a unity of interest and ownership that separate personalities of debtor corporation no longer existed; owner was the sole shareholder of all but one of those corporations, only one of which had held even one corporate meeting, ran all corporations out of the same office with the same phone line and expense accounts, and borrowed substantial sums from those corporations and used their bank accounts to pay personal expenses.


For purposes of determining whether corporation's veil could be pierced by creditor under Illinois law, remand was warranted for additional evidence and argument as to whether honoring separate corporate identities would promote “injustice” beyond creditor's inability to satisfy judgment.

Walkovszky v. Carlton, 223 N.E.2d 6 (N.Y. 1966):  

Action against corporation in name of which a taxicab was registered, driver of the taxicab, nine other corporations in whose names other taxicabs were registered, two additional corporations, and three individuals for injuries sustained by plaintiff when struck by the taxicab. The Supreme Court, Edward G. Baker, J., granted motion of an individual defendant who was claimed to be a stockholder of ten corporations, including corporation in name of which taxicab was registered, to dismiss the complaint as to him for failure to state a cause of action, and plaintiff appealed. The Supreme Court, Appellate Division, 24 A.D.2d 582, 262 N.Y.S.2d 334, reversed and denied the motion and individual defendant appealed by leave of the Appellate Division on a certified question. The Court of Appeals, Fuld, J., held that complaint containing allegations that individual defendant organized, managed, dominated and controlled a fragmented corporate entity and that fleet ownership of taxicabs had been deliberately split among many corporations was insufficient to state a cause of action against individual defendant as a stockholder in such corporations, where there was no allegation that individual defendant was conducting such business in his individual capacity.
Order of Appellate Division reversed, certified queston answered in the negative, order of the Supreme Court, Richmond County, reinstated with leave to serve an amended complaint.
Keating and Bergan, JJ., dissented.

West Headnotes

Incorporation of a business is permitted for the purpose of enabling its proprietors to escape personal liability, although the privilege is not without limits.

Courts will disregard the corporate form or pierce the corporate veil whenever necessary to prevent fraud or to achieve equity.

In determining whether liability should be extended to reach assets beyond those belonging to the corporation, courts will be guided by general rules of agency.

Whenever anyone uses control of a corporation to further his own rather than the corporation's business, he will be responsible for the corporation's acts upon principle of respondeat superior applicable even where the agent is a natural person, and such liability extends not only to the corporation's commercial dealings, but to its negligent acts.

Although either the circumstance that a corporation is a fragment of a larger corporate combine which actually conducts a business, or that a corporation is a dummy for its individual stockholders who in reality are carrying on a business in their own personal capacities for purely personal rather than corporate ends would justify treating the corporation as an agent and piercing the corporate veil to reach the principal, in the first circumstance only a larger corporate entity could be held financially responsible, while in the other circumstance the stockholders would be personally liable.

In ascertaining whether a complaint states a cause of action, the entire pleading must be considered, educing therefrom whatever can be imputed from its statements by fair and reasonable intendment.

Complaint containing allegations that an individual defendant organized, managed, dominated and controlled a fragmented corporate entity and that fleet ownership of taxicabs had been deliberately split among many corporations was insufficient to state a cause of action in tort against individual defendant as a stockholder in such corporations, where there was no allegation that individual defendant was conducting business in his individual capacity.


The corporation form could not be disregarded merely because the assets of corporate owner of a taxicab together with mandatory insurance coverage on the taxicab which struck plaintiff were insufficient to assure plaintiff recovery sought.

Speiser v. Baker, 525 A.2d 1001 (Del. Ch. 1987):

Stockholder brought action seeking order requiring convening of annual meeting of shareholders of holding company. Other shareholder of holding company filed counterclaim seeking declaratory judgment that shares of publicly traded corporation held by holding company could not be voted by holding company. The Court of Chancery, New Castle County, Allen, Chancellor, held that: (1) fact that director would be voted out at shareholder's annual meeting and that corporation would then fall under complete domination of other director was not sufficient reason to enjoin meeting; (2) stock held by publicly traded corporation “belonged to” holding company, and was thus prohibited from voting, where publicly traded corporation owned 95% of equity in holding company; and (3) shareholder who held controlling interest in holding company and, through it, controlling interest in corporation would breach his fiduciary duty of loyalty to corporation by failing to cause wholly owned subsidiary which owned 95% of equity in holding company to convert its preferred stock to common stock.
So ordered.
Appeal refused Del.Supr., 525 A.2d 582.

West Headnotes


In considering motion for judgment on the pleadings, court must evaluate legal sufficiency of facts alleged while ignoring wholly conclusory statements, and nonmoving party is entitled to benefit of any inferences that may be fairly drawn from his pleading; motion should not be granted unless it appears to reasonable certainty that under no set of facts, that could be proven under allegations of answer, would plaintiff's prima facie claim be defeated.


Mere acquiescence in failure to hold earlier meetings, or actual connivance to avoid earlier meetings, does not deprive shareholders generally of right to elect directors at annual meeting. 8 Del.C. §§ 211, 211(b, c).

Fact that director would be voted out at shareholders' annual meeting and that corporation would then fall under complete domination of other director was not sufficient reason to enjoin meeting. 8 Del.C. § 211(b).

In construing meaning of reasonably precise words contained in corporation statute, court should accord them their usual and customary meaning to persons familiar with particular body of law.

Corporation which presently held nine percent of vote in second corporation, and which had unconditional present right to convert its preferred stock in second corporation to 95% interest in second corporation's voting stock, did not presently “hold” majority of stock entitled to vote in second corporation's election of directors, and was thus not proscribed from voting its nine percent of shares in second corporation's election. 8 Del.C. § 160(c).


Due respect for legislative will requires sympathetic reading of statutes designed to promote attainment of ends sought.

Stock held by corporate subsidiary may, in some circumstances, “belong to” issuer, and thus be prohibited from voting, even if issuer does not hold majority of shares entitled to vote at election of directors of subsidiary. 8 Del.C. § 160(c).


Corporate subsidiary would “belong to” issuer and thus be prohibited from voting at election of directors of subsidiary, where issuer had unconditional present right to convert its preferred stock in subsidiary to 95% interest in subsidiary's common stock, and capital of issuer had been invested in subsidiary solely to control votes of subsidiary. 8 Del.C. § 160(c).


Shareholder who had control of holding corporation, and through it control of publicly traded corporation, had duty to exercise power of his offices only for benefit of publicly traded corporation and its shareholders, and not for his personal benefit.

Shareholder who held controlling interest in holding company and, through it, controlling interest in publicly traded corporation, would breach his fiduciary duty of loyalty to corporation by failing to cause wholly owned subsidiary which owned 95% of equity in holding company to convert its preferred stock to common stock if only function served by permitting preferred stock to remain outstanding was to perpetuate control mechanism that had effect of depriving public shareholders of power to elect board, where corporation's certificate of incorporation distributed voting power equally among holders of its common stock.

Schreiber v. Carney, 447 A.2d 17 (Del. Ch. 1982):  

On cross motions for summary judgment in shareholder's derivative action, the Court of Chancery, New Castle County, Hartnett, Vice Chancellor, held that: (1) although, as result of reorganization merger, plaintiff was not a stockholder of corporation at time derivative suit was filed, plaintiff had standing to maintain derivative suit after reorganization, challenging acts which occurred prior to reorganization when he was a shareholder where the reorganization merger was merely a share for share merger with a newly formed holding company, which retained the old company as a wholly owned subsidiary of the new holding company with the shareholders of the old company owning all the shares of the new holding company where the structure of the old and new companies was virtually identical; (2) although corporation's loan of over $3 million to holder of 35% of its shares of stock in return for voting in favor of reorganization merger constituted vote buying, such transaction, which was conditional upon approval of majority of disinterested stockholders after a full disclosure to them of all pertinent facts which was purportedly for the best interests of all stockholders, was not illegal per se; and (3) genuine issue of material fact existed as to whether corporation's loan constituted waste of corporate assets.
Plaintiff's motion denied and defendants' motion denied.
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A merger which eliminates a complaining stockholder's ownership of stock in a corporation also ordinarily eliminates his status to bring or maintain a derivative suit on behalf of the corporation, whether the merger takes place before or after the suit is brought, on theory that upon merger the derivative rights passed to the surviving corporation which then has the then right or standing to prosecute the action. 8 Del.C. § 327.

Although, as result of reorganization merger, plaintiff was not a stockholder of corporation at time derivative suit was filed, plaintiff had standing to maintain derivative suit after reorganization, challenging acts which occurred prior to reorganization when he was a shareholder where the reorganization merger was merely a share for share merger with a newly formed holding company, which retained the old company as a wholly owned subsidiary of the new holding company with the shareholders of the old company owning all the shares of the new holding company where the structure of the old and new companies was virtually identical. 8 Del.C. § 327.

Although corporation's loan of over $3 million to holder of 35% of its shares of stock in return for voting in favor of reorganization merger constituted vote buying, such transaction, which was conditional upon approval of majority of disinterested stockholders after a full disclosure to them of all pertinent facts which was purportedly for the best interests of all stockholders, was not illegal per se.

An agreement involving transfer of stock voting rights without the transfer of ownership is not necessarily illegal and each arrangement must be examined in light of its object or purpose.

Vote buying must be viewed as a voidable transaction subject to test for intrinsic fairness.

Loan agreement, whereby holder of 35% of corporation's shares of stock withdrew its opposition to proposed reorganization merger in exchange for loan to fund the early exercise of its warrants, was not a loan seeking to accomplish a fraudulent purpose.



Subsequent shareholder ratification of voidable vote-buying agreement by majority of independent stockholders, after a full disclosure of all germane facts with complete candor, precluded any further judicial inquiry of it.


Waste of corporate assets is incapable of ratification without unanimous stockholder consent.

In an action challenging a transaction on grounds of corporate waste which is subsequently ratified by the stockholders, burden of persuasion falls on objecting stockholder to convince court that no person of ordinary, sound business judgment would be expected to entertain the view that the consideration was a fair exchange for the value which was given.

Genuine issue of material fact existed as to whether corporation's 5% loan to large shareholder, which was made in return for shareholder's withdrawal of its opposition to proposed reorganization merger, constituted waste, precluding summary judgment in favor of defendants in plaintiff's derivative action.

Virginia Bankshares, Inc. v. Sandberg, 501 U.S. 1083 (1990):  

Minority shareholders of bank brought action challenging “freeze-out” merger. The United States District Court for the Eastern District of Virginia at Alexandria, Albert V. Bryan, Jr., Chief Judge, and Claude M. Hilton, J., entered judgment in favor of minority shareholders, and defendants appealed. The Court of Appeals, 891 F.2d 1112, affirmed in part, vacated in part, and remanded. Subsequent to granting defendants' petition for writ of certiorari, the Supreme Court, Justice Souter, held that: (1) statements of reasons, opinions, or beliefs are statements with respect to material facts, so as to fall within Securities and Exchange Commission (SEC) rule prohibiting solicitation of proxies by means of materially false or misleading statements; (2) proof of mere disbelief or undisclosed motivation will not suffice for liability under Securities Exchange Act and SEC rule; and (3) directors' desire to avoid bad shareholder or public relations which might occur if merger proceeded without approval of minority shareholders was insufficient to demonstrate causation of damages which would allow implied private right of action to be brought under Act by minority shareholders whose votes were not required by law or corporate bylaw to authorize merger.
Reversed.
Justice Scalia filed opinion concurring in part and concurring in the judgment.
Justice Stevens filed opinion concurring in part and dissenting in part in which Justice Marshall joined.
Justice Kennedy filed opinion concurring in part and dissenting in part in which Justice Marshall, Justice Blackmun, and Justice Stevens joined.

Opinion on remand, 979 F.2d 332.
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Statement of belief by corporate directors about recommended course of action, or explanation of their reasons for recommending it, can be materially significant, and thus support action under Securities Exchange Act and Securities and Exchange Commission (SEC) rule prohibiting solicitation of proxies by means of materially false or misleading statements. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).

Statements of reasons, opinions, or beliefs are statements with respect to material facts, so as to fall within strictures of Securities and Exchange Commission (SEC) rule prohibiting solicitation of proxies by means of materially false or misleading statements. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).


Fact that quoted statement by bank's directors did not express reason for merger in dollars and cents, but focused instead on the “indefinite and unverifiable” term “high” value, did not preclude liability under Securities and Exchange Commission (SEC) rule prohibiting solicitation of proxies by means of materially false or misleading statements. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).


Allowing recovery under Securities Exchange Act and Securities and Exchange Commission (SEC) rule prohibiting solicitation of proxies by means of materially false or misleading statements for a misleading statement that merger was “fair” to minority shareholders would not be tantamount to assuming federal authority to bar corporate transactions thought to be unfair to some group of shareholders; although corporate transaction's “fairness” is not federal concern, proxy statement's claim of fairness presupposes factual integrity that federal law is expressly concerned to preserve. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).

Minority shareholders produced evidence proving that proxy statement for merger of bank was misleading about its subject matter and false expression of directors' reasons; while proxy statement described merger price as offering premium above both book value and market price, evidence indicated that calculation of book figure based on appreciated value of bank's real estate holdings eliminated any such premium, statement omitted facts showing that market was closed, thin and dominated by bank holding company, and there was evidence of “going concern” value for bank in excess of merger price. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).

Plaintiff is permitted to prove a specific statement of reason knowingly false or misleadingly incomplete, even when stated in conclusory terms, in order to state cause of action for solicitation of proxies by means of materially false or misleading statements. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).

When statements are misleading about the stated subject matter, statement of belief may be open to objection under Securities Exchange Act and Securities and Exchange Commission (SEC) rule, which prohibit solicitation of proxies by means of materially false or misleading statements, solely as misstatement of psychological fact of speaker's belief in what he says. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).

Mere disbelief or undisclosed motivation is insufficient to satisfy element of fact that must be established to support private right of action for soliciting proxies by means of materially false or misleading statements, absent proof that proxy statement was false or misleading about its subject. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).


Director's naked admission of disbelief is incompetent evidence of proxy statement's false or misleading character. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).

Misleading statement in proxy will not always lose its deceptive edge simply by joinder with others that are true. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).


Liability under Securities Exchange Act and Securities and Exchange Commission (SEC) rule prohibiting solicitation of proxies by means of materially false or misleading statement must rest not only on deceptiveness but on materiality as well. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).

Publishing accurate facts in proxy statement can render a misleading proposition too unimportant to ground liability for solicitation of proxies by means of materially false or misleading statements. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).


Liability should follow for solicitation of proxies by means of materially false or misleading statements if it would take a financial analyst to spot the tension between deceptive proposition and accurate propositions. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).

Action alleging solicitation of proxies by means of materially false or misleading statements will fail on element of materiality only when inconsistency between misleading proposition and accurate propositions will exhaust misleading conclusion's capacity to influence reasonable shareholder. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).


Evidence fell short of compelling jury, in action alleging solicitation of proxies by means of materially false or misleading statements, to find that facial materiality of misleading statements were neutralized by accurate statements; while directors claimed to have made explanatory disclosure of further reasons for their recommendation favoring merger when they said that they would keep their seats following merger, they failed to mention that they would have had no expectation of doing so without supporting proposal, and although proxy statement did speak factually about merger price in describing it as higher than share prices in recent sales, it failed even to mention the closed market dominated by bank holding company and omitted any mention of bank's going concern value as being in excess of merger price. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).


Causation of damages compensable through implied private right of action under Securities Exchange Act and Securities and Exchange Commission (SEC) rule prohibiting solicitation of proxies by means of materially false or misleading statements cannot be demonstrated by member of class of minority shareholders whose votes are not required by law or corporate bylaw to authorize the transaction giving rise to the claim. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).

Supreme Court could consider issue of whether causation of damages, compensable through implied private right of action under Securities Exchange Act for solicitation of proxies by means of materially false or misleading statements, can be demonstrated by member of class of minority shareholders whose votes are not required by law or corporate bylaw to authorize transaction giving rise to claim, even if issue was not raised before Court of Appeals, where Court of Appeals passed on that issue, and issue was in state of evolving definition and uncertainty and was of importance to administration of federal law. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).


Virginia statutes requiring that merger be submitted to vote at shareholders' meeting, preceded by issuance of informational statement, do not require solicitation of proxies from minority shareholders as condition of consummating merger, although proxy solicitation will suffice to satisfy obligation to provide statement of relevant information. Va.Code 1950, § 13.1-718, subds. A, D, E.


Breadth of right of action implied by federal statute should not, as general matter, grow beyond the scope congressionally intended.


Bank directors' desire to avoid bad shareholder or public relations which might occur if merger proceeded without approval of minority shareholders was insufficient to demonstrate causation of damages which would justify allowance of implied private right of action under Securities Exchange Act, alleging solicitation of proxies by means of materially false or misleading statements, by minority shareholders whose votes were not required by law or corporate bylaw to authorize merger. Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).


Under Virginia law, favorable minority vote in favor of merger induced by materially misleading solicitation of proxies would not suffice to render merger invulnerable to later attack on ground of directors' conflict of interest, in case in which minority votes were inadequate to ratify merger under Virginia law, and thus there was no harm which would support cause of action under Securities Exchange Act and Securities and Exchange Commission (SEC) rule prohibiting solicitation of proxies by means of materially false or misleading statements, even if loss of state remedy would support such a cause of action, where there was no allegation that allegedly false statement mislead minority shareholders into entertaining false belief that they had no chance to upset merger until time for bringing suit had run out. Va.Code 1950, § 13.1-691, subd. A, par. 2; Securities Exchange Act of 1934, § 14(a), 15 U.S.C.A. § 78n(a).

Gagliardi v. Trifoods Int’l, Inc., 683 A.2d 1049 (Del. Ch. 1996):  

Shareholder brought derivative claims on behalf of corporation directed at directors and certain large shareholders and alleging, among other things, mismanagement leading to corporate losses. On board's motion to dismiss, the Court of Chancery, Allen, Chancellor, held that: (1) claim of corporate losses allegedly sustained by reason of mismanagement not resulting from directly conflicting financial interests or improper motivation did not state derivative claim, and (2) attempt to plead corporate waste with respect to management decision that no reasonable business person allegedly would have made could not survive motion to dismiss in absence of any reason not to respect board's judgment to deny demand regarding claim.
Motion to dismiss granted.
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In absence of facts showing self-dealing or improper motive, corporate officer or director is not legally responsible to corporation for losses that may be suffered as result of decision that officer made or that directors authorized in good faith.


To allege that corporation has suffered loss as result of lawful transaction, within corporation's powers, authorized by corporate fiduciary acting in good faith in pursuit of corporate purposes, does not state claim for relief against fiduciary no matter how foolish investment may appear in retrospect.


Under “business judgment rule,” there can be no liability on part of independent and disinterested director for corporate loss unless facts are such that no person could possibly authorize such transaction if he or she were attempting in good faith to meet their duty.


Shareholder failed to state derivative claim to recover for losses allegedly sustained by reason of “mismanagement” unaffected by directly conflicting financial interest on part of directors or by improper motive in alleging as management in form of causing corporation to pay allegedly excessive sums for design of new logo and packaging, in construction of allegedly reckless commission of structure, in alleged “duplication” of existing product research facilities, or in purchase of product deemed by shareholder to be unwise.


Shareholder's derivative claim against directors and certain major shareholders alleging that no reasonable businessperson would have engaged in purchase of manufacturing facility could not survive motion to dismiss, despite attempt to plead claim of corporate waste, absent any allegation of conflict of interest or improper motive to disqualify purchase from business judgment protection where shareholder admittedly made demand upon board, and board indicated both by its response to shareholder and through its motion to dismiss, that in its judgment corporation's interests would not be advanced by pursuing litigation and no good reason not to respect that judgment was alleged. U.S.Dist.Ct.Rules D.Del., Local Rule 23.1.


Simple expedient of naming majority of otherwise disinterested and well-motivated directors as defendants and charging them with laxity or conspiracy will not itself satisfy standards permitting shareholder to be excused from demand or to override board decision not to litigate corporate claim. U.S.Dist.Ct.Rules D.Del., Local Rule 23.1.

Waltuch v. Conticommodity Serv., Inc., 88 F.3d 87 (2d Cir. 1996):  

Former employee of corporation brought action against corporation for indemnification for legal expenses incurred in defending against litigation which arose out of his alleged manipulation of the silver market. On cross motions for summary judgment, the United States District Court for the Southern District of New York, Morris E. Lasker, J., 833 F.Supp. 302, denied indemnification for legal fees incurred in defending suit involving himself and corporation. Appeal was taken. The Court of Appeals, Jacobs, Circuit Judge, held that: (1) employee was not entitled to reimbursement, under Delaware statute claimed to allow for indemnification regardless of whether conduct of indemnitee was in “good faith” and in “best interests” of corporation, and (2) employee was entitled to reimbursement under section allowing indemnification to indemnitee who was “successful on the merits or otherwise” in defense of suit involving corporation.
Affirmed in part; reversed in part.
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Delaware General Corporation Law § 145(a), which authorized indemnification of officers and directors (indemnitees) for legal costs incurred by reason of their positions, provided indemnitees “acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests of the corporation,” precluded indemnification when conduct did not satisfy “good faith” and “best interests” requirement, even though it was claimed that Delaware Corporation Law § 145(f), providing that indemnification provided for in § 145 “shall not be deemed exclusive of any other rights” indemnitees might have; broad language of § 145(f) would be read to allow for procedures going beyond those contained in § 145, if they were consistent with existing provisions, including requirement that indemnitees act in “good faith” and for “best interests” of corporation. 8 Del.C. § 145(a, f).

Statute allowing for indemnification of officer, director or employee (indemnitee) who has been “successful on the merits or otherwise” in defense of an action involving indemnitee and corporation, was applicable to indemnitee who had made no payments in connection with settlement of litigation involving himself and corporation as defendants, even though corporation claimed that part of settlement payments had been made on indemnitee's behalf; indemnitee would be considered successful by virtue of having paid no money, without need for inquiry into whether he had been successful on merits. 8 Del.C. § 145(c).

Kamin v. Am. Express Co., 54 A.2d 654 (N.Y. 1976):
Plaintiffs brought stockholders' derivative action, asking for declaration that certain dividend in kind was waste of corporate assets, directing defendants not to proceed with distribution, or, in alternative, for monetary damages. Individual defendants, corporate directors, moved for order dismissing complaint for failure to state cause of action, and alternatively, for summary judgment. The Supreme Court, Special Term, Part I, New York County, Edward J. Greenfield, J., held, inter alia, that complaint alleging that corporate directors negligently permitted declaration of payment of dividend, without any allegation of fraud, oppression, arbitrary action or breach of trust, failed to state cause of action.
Motion for summary judgment and dismissal of complaint granted.
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Motion to dismiss complaint in derivative stockholder action required trial court to presuppose truth of allegation.


Where plaintiffs, minority stockholders, never moved for temporary injunctive relief and did nothing to bar actual distribution of shares to stockholders, and dividend was in fact paid, that portion of their complaint in stockholder's derivative action seeking direction not to distribute shares was deemed to be moot.

Question of whether or not dividend is to be declared or distribution of some kind should be made is exclusively a matter of business judgment for corporation's board of directors. Business Corporation Law § 510(b).

Complaint in stockholder's derivative action must be dismissed if all that is presented is question to pay dividends rather than pursuing some other course of conduct. Business Corporation Law § 720(a)(1)(A).


Complaint which alleges merely that some course of action other than that pursued by corporation's board of directors would have been more advantageous gives rise to no cognizable cause of action; directors' room rather than courtroom is appropriate forum for thrashing out purely business questions which will have impact on profits, market prices, competitive situations, or tax advantages, and substitution of someone else's business judgment for that of directors is no business for any court to follow. Business Corporation Law § 720(a)(1)(A).


It is not enough to allege, in stockholder's derivative action, that directors made imprudent decision, which did not capitalize on possibility of using a potential capital loss to offset capital gains; more than imprudence or mistaken judgment must be shown. Business Corporation Law § 720(a)(1)(A).


Statute permitting action against corporate director for “the neglect of, or failure to perform, or other violations of his duties in the management and disposition of corporate assets committed to his charge” does not mean that director is chargeable with ordinary negligence for having made improper decision, or having acted imprudently; “neglect” referred to in statute is neglect of duties, i. e., malfeasance or nonfeasance, and not misjudgment. Business Corporation Law § 720(a)(1)(A).

Allegation in stockholder's derivative action that director “negligently permitted the declaration and payment” of dividend, without alleging fraud, dishonesty or malfeasance, was to state merely that decision was taken with which one disagreed, and thus did not state cause of action under statute permitting action against corporate director for neglect of, or failure to perform, or other violations of his duties in management and disposition of corporate assets committed to his charge. Business Corporation Law § 720(a)(1)(A).


Allegation that four corporate directors, who were also officers and employees of corporation, engaged in self-dealing when they voted to approve dividend in kind, unanimously approved by 20-member board of directors, board action which allegedly resulted in overstatement of corporate earnings and affected officers' compensation, was highly speculative and standing alone was insufficient to support inference of self-dealing, where there was no claim or showing that four company directors dominated and controlled 16 outside members of board. Business Corporation Law § 720(a)(1)(A).


Every action taken by corporate board of directors has some impact on earnings and may therefore affect compensation of those whose earnings are keyed to profits, but that does not disqualify inside directors from participating in such action, nor does it put every policy adopted by board in question. Business Corporation Law § 720(a)(1)(A).

Corporate directors have obligation, using sound business judgment, to maximize income for benefit of all persons having stake in the welfare of corporate entity. Business Corporation Law § 720(a)(1)(A).


Corporate directors are entitled to exercise their honest business judgment on information before them, and to act within their corporate powers; that they may be mistaken, that other courses of action might have differing consequences, or that their action might benefit some shareholders more than others presents no basis for superimposition of judicial judgment, so long as it appears that directors have been acting in good faith. Business Corporation Law § 720(a)(1)(A).

Question of to what extent dividend shall be declared and manner in which it shall be paid is ordinarily subject only to qualification that dividend be paid out of surplus and court will not interfere unless clear case is made out of fraud, oppression, arbitrary action, or breach of trust. Business Corporation Law §§ 510(b), 720(a)(1)(A).

Courts should not shrink from responsibility of dismissing complaint or granting summary judgment when no legal wrongdoing is set forth. CPLR 3211.
  

Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985):

Class action was brought by shareholders of corporation, originally seeking rescission of cash-out merger of corporation into new corporation. Alternate relief in form of damages was sought against members of board of directors, new corporation, and owners of parent of new corporation. Following trial, the Court of Chancery, granted judgment for directors by unreported letter opinion, and shareholders appealed. The Supreme Court, Horsey, J., held that: (1) board's decision to approve proposed cash-out merger was not product of informed business judgment; (2) board acted in grossly negligent manner in approving amendments to merger proposal; and (3) board failed to disclose all material facts which they knew or should have known before securing stockholders' approval of merger. On motions for reargument, the Court held that one director's absence from meetings of directors at which merger agreement and amendments to merger agreement were approved did not relieve that director from personal liability.
Reversed and Remanded.
McNeilly and Christie, JJ., filed dissenting opinions and dissented in part from denial of motions for reargument.
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In carrying out their managerial roles, directors of corporation are charged with underlying fiduciary duty to corporation and its shareholders.


Business judgment rule exists to protect and promote full and free exercise of managerial power granted to directors of corporations.


Party attacking board of directors' decision as uninformed must rebut presumption that board's business judgment was informed one.


Determination of whether business judgment of board of directors is informed one turns on whether directors have informed themselves, prior to making business decision, of all material information reasonably available to them.


Under business judgment rule there is no protection for directors who have made unintelligent or unadvised judgment.

Director's duty to inform himself in preparation for decision derives from fiduciary capacity in which he serves corporation and its stockholders.


Since director is vested with responsibility for management of affairs of corporation, he must execute that duty with recognition that he acts on behalf of others, and such obligation does not tolerate faithlessness or self-dealing.


Fulfillment of fiduciary function of director of corporation requires more than mere absence of bad faith or fraud, but rather, representation of financial interests of others imposes on director affirmative duty to protect those interests and to proceed with critical eye in assessing information.

Director's duty to exercise informed business judgment is in nature of duty of care, as distinguished from duty of loyalty.

Where there were no allegations of fraud, bad faith, or self-dealing, or proof thereof, presumption arose that directors reached their business judgment in good faith, and considerations of motive were not relevant in determination of whether actions were protected under business judgment rule.


Under business judgment rule director liability is predicated upon concepts of gross negligence, and concept of gross negligence is also proper standard for determining whether business judgment reached by board of directors was informed one.



In specific context of proposed merger of domestic corporations, director has duty, along with his fellow directors, to act in informed and deliberate manner in determining whether to approve agreement of merger before submitting proposal to stockholders. 8 Del.C. § 251(b).


In merger context, director may not abdicate duty to act in informed and deliberate manner by leaving to shareholders alone decision to approve or disapprove agreement.

Only agreement of merger satisfying statutory requirements may be submitted to shareholders. 8 Del.C. § 251(b, c).

Issue of whether board of directors reached informed decision to sell company on first day proposal was presented to them could only be determined upon basis of information then reasonably available to directors and relevant to their decision to accept proposal and not upon basis of information received by directors in following four months before proposal was submitted to shareholders.



Board of directors did not reach “informed business judgment” in voting to sell company for $55 per share pursuant to cash-out merger proposal, but rather, were grossly negligent in approving sale of company upon two hours' consideration, without prior notice, and without exigency of crisis or emergency, where directors did not adequately inform themselves as to role of chairman and chief executive officer of corporation in forcing sale of company and in establishing per share purchase price, and directors were uninformed as to intrinsic value of corporation.


Where no one referred to either corporate study or five-year forecast at meeting in which directors approved cash-out merger of corporation, and neither report represented valuation studies, documents did not constitute evidence as to whether directors reached informed judgment that $55 per share was fair value for sale of company.


Corporation chairman and chief executive officer's oral presentation of his understanding of terms of proposed merger agreement, which he had not seen, and chief financial officer's brief oral statement of his preliminary study regarding feasibility of leveraged buy-out of corporation did not qualify as “reports” within meaning of statute providing directors are fully protected in relying in good faith on reports made by officers, where chairman was basically uninformed as to essential provisions of very document about which he was talking, and preliminary study did not purport to be valuation study. 8 Del.C. § 141(e).

At minimum, for report to enjoy status conferred by statute protecting from liability directors who rely in good faith on reports made by officers, report must be pertinent to subject matter upon which board of directors is called to act, and otherwise be entitled to good faith, not blind, reliance. 8 Del.C. § 141(e).

Considering hastily called meeting without prior notice of its subject matter, proposed sale of company without any prior consideration of issue or necessity therefor, urgent time constraints imposed by purchaser, and total absence of any documentation whatsoever, corporate directors were duty bound prior to approving sale to make reasonable inquiry of chairman and chief executive officer who proposed sale and of chief financial officer who prepared preliminary study regarding feasibility of leveraged buy-out of company.


Substantial premium may provide one reason to recommend merger, but in absence of other sound valuation information, fact of premium or spread between offering price and current market value of shares does not provide adequate basis upon which to assess fairness of offering price.


Board of directors lacked valuation information adequate to reach informed business judgment as to fairness of $55 per share for sale of company, notwithstanding magnitude of premium or spread between offering price and company's current market price of $38 per share, where market had consistently undervalued worth of stock, publicly traded stock price represents only value of single share and not value of whole company, board made no evaluation of company that was designed to value entire enterprise, board accepted without scrutiny chairman's representation as to fairness of $55 price per share for sale of company and thereby failed to discover that chairman had suggested $55 price and had arrived at that figure based on calculations designed solely to determine feasibility of leveraged buy-out.

Board of director's unexplained failure to produce and identify original merger agreement permitted logical inference that instrument would not support their assertions that merger agreement was effectively amended to give board freedom to put corporation up for auction sale to highest bidder.

Production of weak evidence when strong is, or should have been, available can lead only to conclusion that strong would have been adverse.

Acknowledgment in merger agreement that directors of corporation, which was subject of cash-out merger may have competing fiduciary obligation to shareholders under certain circumstances could not be construed as incorporating conditions that corporation had right to accept better offer and to distribute proprietary information to third parties.


Board of directors has no rational basis to conclude on day they voted to accept merger or in days immediately following that board's acceptance of offer was conditioned on market test of offer and on board's right to withdraw from agreement and accept any higher offer received before shareholder meeting, where directors did not seek to amend agreement to permit corporation to solicit competing offers, press release issued with authorization of board stated that corporation had entered into a tentative agreement with purchasers, press release did not disclose corporation's limited right to receive and accept higher offers, and additional public announcement stated that purchasers had been granted option to purchase one million shares of corporation's capital stock at 75 cents above then current market price for share.

Board of directors' collective experience and sophistication was insufficient basis for finding that it reached its decision to approve proposed merger with informed, reasonable deliberation, where directors' reliance on both premium over market price for shares and market test of fairness of offer were unfounded, and board lacked any advance notice of its proposal, deliberations were short, and directors did not consult with their investment banker or obtained fairness opinion prior to approving merger.

Although law did not require fairness opinion or outside valuation of company before board of directors could act on merger proposal, where directors did not have before them adequate information regarding intrinsic value of company, upon which proper exercise of business judgment could be made, reliance of board of directors on legal advice that law did not require fairness opinion was no defense to lawsuit based on approval of merger.


Counsel's mere acknowledgment that board of directors might be subject to lawsuit if it rejected $55 per share offer did not constitute justification for board permitting itself to be stampeded into patently unadvised act.


While suit might result from rejection of merger or tender offer, board of directors acting within ambit of business judgment rule faces no ultimate liability.


Although board of directors of corporation need not read in haec verba every contract or legal document which it approves, if it is to successfully absolve itself from charges of gross negligence, there must be some credible contemporary evidence demonstrating that directors knew what they were doing, and ensured that their purported action was given effect.


Board of directors acted in grossly negligent manner when it voted to amend merger agreement, where directors approved oral presentation of substance of proposed amendments, terms of which were not reduced to writing until two days later, rather than waiting to review amendments, again approved them sight unseen and adjourned, and even though amendments allowed corporation to solicit competing offers, corporation was permitted to terminate merger agreement and abandon merger only if, prior to shareholders' meeting, corporation had either consummated merger or sale of assets to third party or had entered into definitive merger agreement more favorable than original and for greater consideration, and market test period for determining fairness of purchase price was effectively reduced by amendments.


Corporation's chairman's representations on which board of directors based its actions in amending merger agreement did not constitute “reports” within meaning of statute which protects directors who rely in good faith on reports made by officers, where terms of amendments were not reduced to writing until two days later and substance of amendments when drafted were different from those presented to board of directors. 8 Del.C. § 141(e).


Under statute governing merger or consolidation of domestic corporations, board of directors could not remain committed to merger and yet recommended that its stockholders vote it down, nor could board take neutral position and delegate to stockholders unadvised decision as to whether to accept merger, but rather, board had either to proceed with merger in stockholder meeting, with board's recommendation of approval of merger, or had to rescind agreement, withdraw its approval of merger, and notify its stockholders that proposed shareholder meeting was cancelled. 8 Del.C. § 251(b).


Where under terms of merger amendments, board of directors' only ground for release from agreement with purchaser was its entry into more favorable definitive agreement to sell company to third party, and short of negotiating better agreement with third party, board's only basis for release from merger agreement without liability would have been to establish fundamental wrongdoing by purchaser, board was not “free” to withdraw from its agreement by simply relying on its self-induced failure to have reached informed business judgment at time of its original agreement. 8 Del.C. § 251(b).


Where board of directors would have been faced with lawsuit by purchaser if it had decided to rescind its agreement to sell corporation, board's decision to recommend merger to shareholders did not constitute “informed business judgment.” 8 Del.C. § 251(b).


Where all directors of corporation, outside as well as inside, took unified position, all would be treated as one in determination of whether they were entitled to protection of business judgment rule in their approval of cash-out merger of corporation.


Where shareholders challenging cash-out merger of corporation did not claim, nor did trial court decide, that $55 was grossly inadequate price per share for sale of company, presumption that board of directors' judgment as to adequacy of price represented honest exercise of business judgment, absent proof that sale price was grossly inadequate, was irrelevant to threshold question of whether informed judgment was reached by directors in approving merger.


Discovered failure of board of directors to reach informed business judgment in approving merger constitutes voidable, rather than void, act; hence, merger can be sustained, notwithstanding infirmity of board's action, if its approval by majority vote of shareholders is found to have been based on informed electorate.


Question of whether shareholders have been fully informed such that their vote can be said to ratify director action turns on fairness and completeness of proxy materials submitted by management to shareholders.


“Germane facts” which corporate directors, pursuant to their fiduciary duty, must disclose to shareholders in connection with transactions requiring shareholder approval mean material facts.


Corporation's stockholders were not fully informed of all facts material to their vote on merger, where directors not only failed to disclose lack of valuation but cloaked absence of such information in both proxy statement and supplemental proxy statement, board failed to disclose to its stockholders that board had made no study of intrinsic or inherent worth of company, did not disclose its failure to assess premium offered in terms of other relevant valuation techniques, and failed to disclose that chairman of corporation not only suggested $55 price, but also that he chose that figure because it made feasible leveraged buy-out.

Burden falls on board of directors who claim ratification based on shareholder vote to establish that shareholder approval resulted from fully informed electorate.



Individual director's absence due to illness from board of directors meeting at which merger was originally approved and meeting where amendments to merger proposal were approved did not entitle him to be relieved from personal liability for failure to exercise due care in approving merger, where special opportunity was afforded all directors, to present any factual or legal reasons why each or any of them should be individually treated, and none was advanced, director had originally taken position that board's action taken at meeting he did attend was determinative of virtually all issues in action brought against directors for damages resulting from cash-out merger approved by directors, and director had given other directors before meeting in which amendments to merger were approved his consent to transaction of such business as may come before meeting.

Cede & Co. v. Technicolor, Inc., 634 A.2d 345 (Del. 1993):

Shareholder that dissented from cash-out merger of corporation brought statutory appraisal proceeding, and later filed individual suit against, inter alia, corporation's board of directors, seeking rescissory damages for “fraud” and unfair dealing. The Court of Chancery, New Castle County, found fair value of dissenting shareholder's stock to be $21.60 per share as of date of merger, and entered judgment for defendants on other claims. Dissenting shareholder appealed. The Supreme Court, Horsey, J., held that: (1) chancellor erred in relying on reasonable person analysis with respect to directors' duty of care; (2) dissenting shareholder was not required to prove resultant injury from board's presumed failure to exercise due care; and (3) merger was not void ab initio.
Affirmed in part, reversed in part, and remanded.
Opinion on reargument, 636 A.2d 956.

West Headnotes


Formulation of corporate directors' duty of loyalty and duty of care involves questions of law that are subject to Supreme Court's de novo review.


Assuming correct formulation of business judgment rule's elements, trial court's findings upon application of corporate directors' duty of loyalty or duty of care, being fact dominated, are, on appeal, entitled to substantial deference unless clearly erroneous or not product of logical and deductive reasoning process. 8 Del.C. § 141(a).
Under business judgment rule, corporate directors are charged with unyielding fiduciary duty to protect interests of corporation and to act in best interests of its shareholders. 8 Del.C. § 141(a).

Business judgment rule operates to preclude court from imposing itself unreasonably on business and affairs of corporation. 8 Del.C. § 141(a).

Business judgment rule posits powerful presumption in favor of actions taken by corporate directors, in that decision made by loyal and informed board will not be overturned by courts unless it cannot be attributed to any rational business purpose. 8 Del.C. § 141(a).

Shareholder plaintiff challenging board decision has burden at outset to rebut business judgment rule's presumption in favor of directors' actions. 8 Del.C. § 141(a).


To rebut business judgment rule, shareholder plaintiff assumes burden of providing evidence that directors, in reaching their challenged decision, breached any one of triads of their fiduciary duty, i.e., good faith, loyalty or due care; if shareholder plaintiff fails to meet this evidentiary burden, business judgment rule attaches to protect corporate officers and directors and decisions they make, and courts will not second-guess those business judgments. 8 Del.C. § 141(a).


If business judgment rule is rebutted, burden shifts to defendant directors, proponents of challenged transaction, to prove to trier of fact “entire fairness” of transaction to shareholder plaintiff. 8 Del.C. § 141(a).

Under entire fairness standard of judicial review of corporate directors' actions under business judgment rule, defendant directors must establish to court's satisfaction that transaction was product of both fair dealing and fair price. 8 Del.C. § 141(a).


In review under business judgment rule of transaction involving sale of company, directors have burden of establishing price offered was highest value reasonably available under circumstances. 8 Del.C. § 141(a).

Essentially, duty of loyalty under business judgment rule mandates that best interest of corporation and its shareholders takes precedence over any interest possessed by director, officer or controlling shareholder and not shared by shareholders generally. 8 Del.C. § 141(a).


Classic examples of director self-interest in business transaction, in violation of business judgment rule, involve either director appearing on both sides of transaction or director receiving personal benefit from transaction not received by shareholders generally. 8 Del.C. § 141(a).


For purposes of business judgment rule, director who receives substantial benefit from supporting transaction cannot be objectively viewed as disinterested or independent. 8 Del.C. § 141(a).

Under business judgment rule, one director's receipt of any tangible benefit not shared by stockholders generally is insufficient, in itself, to overcome presumption of director and board independence; rather, personal financial benefit must rise to level of self-dealing. 8 Del.C. § 141(a).


Finding of one corporate director's possession of disqualifying self-interest is insufficient, without more, to rebut business judgment presumption of director/board loyalty. 8 Del.C. § 141(a).


To disqualify corporate director from protection of business judgment rule, there must be evidence of disloyalty; self-interest, alone, is not disqualifying. 8 Del.C. § 141(a).


Under business judgment rule, question of whether director self-interest translates into board disloyalty is fact-dominated question, answer to which will necessarily vary from case to case. 8 Del.C. § 141(a).


Trial court must have flexibility in determining whether officer or director's interest in challenged board-approved transaction is sufficiently material to find director to have breached his duty of loyalty and to have infected board's decision. 8 Del.C. § 141(a).


Reasonable person standard is not to be used in determining materiality of given director's self-interest in corporate transaction challenged under business judgment rule. 8 Del.C. § 141(a).


Chancellor's determination that, under business judgment rule, corporate director's finder's fee, while materially affecting his own independent business judgment, was not material interest affecting sale of corporation overall because board approved transaction after director's finder's fee was disclosed, was required to be remanded; neither court nor parties addressed impact of statute that protects certain corporate actions from invalidation on ground of director self-interest, nor did they address relevance of corporation's charter requirement of director unanimity to consequence of finding of director self-interest. 8 Del.C. § 144(a).

Judicial presumption accorded director and board action that underlies business judgment rule is of paramount significance in context of derivative action. 8 Del.C. § 141(a).

Judicial presumption accorded director and board action may only be invoked by directors who are found to be not only “disinterested” directors, but directors who have both adequately informed themselves before voting on business transaction at hand and acted with requisite care. 8 Del.C. § 141(a).


For business judgment rule to apply and attach to particular transaction, directors have duty to inform themselves, prior to making business decision, of all material information reasonably available to them; having become so informed, they must then act with requisite care in discharge of their duties. 8 Del.C. § 141(a).


Duty of directors of company to act on informed basis forms duty of care element of business judgment rule. 8 Del.C. § 141(a).


Duty of care and duty of loyalty are traditional hallmarks of fiduciary who endeavors to act in service of corporation and its stockholders; each of these duties is of equal and independent significance. 8 Del.C. § 141(a).


Applying business judgment rule, trial court will not find board to have breached its duty of care unless directors individually and board collectively have failed to inform themselves fully and in deliberate manner before voting as board upon transaction as significant as proposed merger or sale of company; only on such judicial finding will board lose protection of business judgment rule under duty of care element and will trial court be required to scrutinize challenged transaction under entire fairness standard of review. 8 Del.C. §§ 141(a), 251.


Under business judgment rule, having found that defendant directors were grossly negligent in failing to reach informed decision when they approved agreement of buy-out merger, and thereby breached their duty of care, chancellor erred in further requiring plaintiff shareholders to show injury through unfair price; such requirement effectively relieved defendants of establishing entire fairness of challenged transaction. 8 Del.C. §§ 141(a), 251.


Under business judgment rule, purpose of trial court's application of entire fairness standard of review to challenged business transaction is simply to shift to defendant directors burden of demonstrating to court entire fairness of transaction to shareholder plaintiff. 8 Del.C. §§ 141(a), 251.


Evidence supported chancellor's presumed finding that corporate directors failed to reach informed decision in approving sale of company; chancellor found that agreement was not preceded by prudent search for alternatives, that most directors had little or no knowledge of impending sale of company until they arrived at meeting and only few of them had knowledge of terms of sale and of required side agreements, and that board did not take reasonable steps in sale of enterprise to be adequately informed before it authorized execution of merger agreement. 8 Del.C. §§ 141(a), 251.


Under business judgment rule, breach of either duty of loyalty or duty of care rebuts presumption that directors have acted in best interest of shareholders, and requires directors to prove that transaction was entirely fair; court may not subordinate due care element of rule to duty of loyalty element, or vice versa, and may not inject into duty of care element burden of proof of resultant injury or loss. 8 Del.C. § 141(a).


Under entire fairness standard of review, measure of any recoverable loss by dissenting shareholder of corporation whose board of directors failed to exercise due care in sale of corporation in cash-out merger was not necessarily limited to difference between price offered and “true” value as determined under appraisal proceedings; rather, chancellor could fashion any form of equitable and monetary relief as might be appropriate, including rescissory damages. 8 Del.C. §§ 141(a), 251.


Evidence supported trial court's finding that corporate director did not vote against merger and that board of directors' approval of merger thus satisfied unanimity requirement of corporation's charter; evidence as to whether director voted against merger was in conflict, and court rejected director's deposition testimony, given seven years later, and when he was in frail health, that he had, contrary to minutes, voted against resolution authorizing acceptance of cash-out merger offer.

Delaware corporations have fiduciary duty to disclose completely all available material information when obtaining shareholder approval.

Shareholder had burden of showing that corporate officers' alleged nondisclosures when obtaining shareholder approval were material.

Remand was required of chancellor's conclusion that corporate directors' failure to disclose officer's self-interest to corporation's shareholders in connection with corporation's cash-out merger was not breach of duty to disclose; it was uncertain whether trial court's determination was premised on reasoning (as to which Supreme Court was concerned) that director's material self-interest, though undisclosed, may be found to be immaterial, depending on vote of board as whole, or whether it was premised on traditional analysis regarding hypothetical effect of failure to disclose material fact upon reasonable shareholder's “total mix” of information. 8 Del.C. § 141(a).

Malpiede v. Townson, 780 A.2d 1071 (Del. 2001):

Stockholders brought breach of fiduciary duty and due care claims against corporation's board of directors following a merger. The Court of Chancery, New Castle County, dismissed the complaint. Stockholder appealed. The Supreme Court, Veasey, C.J., held that: (1) board's disclosure in consent solicitation statement as to higher third-party bid rendered immaterial any misstatement by board about its rationale for rejecting that higher bid; (2) board's failure to disclose in consent solicitation statement reason for resignation of two directors was immaterial to issue of whether to accept merger bid; (3) stockholders' claims were based solely on duty of care, and thus were properly dismissed once corporations' charter provision was invoked; and (4) bidder did not knowingly participate corporate board's alleged breach of fiduciary duty.
Affirmed.

West Headnotes


The appellate court will review de novo the dismissal by the Court of Chancery of a complaint for failure to state a claim. Chancery Court Rule 12(b)(6).


The complaint ordinarily defines the universe of facts from which the trial court may draw in ruling on a motion to dismiss.


Because a motion to dismiss for failure to state a claim must be decided without the benefit of a factual record, the Court of Chancery may not resolve material factual disputes; instead, the court is required to assume as true the well-pleaded allegations in the complaint. Chancery Court Rule 12(b)(6).



The trial court may dismiss a complaint for failure to state a claim only where the court determines with reasonable certainty that the plaintiff could prevail on no set of facts that may be inferred from the well-pleaded allegations in the complaint; this standard is based on the notice pleading requirement and is less stringent than the standard applied when evaluating whether a pre-suit demand has been excused in a stockholder derivative suit. Chancery Court Rules 8(e), 12(b)(6), 23.1.


The trial court is not required to accept every strained interpretation of the allegations proposed by the plaintiff, but the plaintiff is entitled to all reasonable inferences that logically flow from the face of the complaint; moreover, a claim may be dismissed if allegations in the complaint or in the exhibits incorporated into the complaint effectively negate the claim as a matter of law. Chancery Court Rule 12(b)(6).


Decision to allow merger of corporation to another company did not constitute breach of corporate board's fiduciary obligation to maximize shareholder value, where there was no indication that directors acted in their own personal interests rather than in the best interest of the stockholders when the board approved the merger.


Except in egregious cases, the threat of personal liability for approving a merger transaction does not in itself provide a sufficient basis to question the disinterestedness of directors because the risk of litigation is present whenever a board decides to sell the company.


Corporate board's disclosure in consent solicitation statement as to higher third-party bid during merger negotiations rendered immaterial as a matter of law any misstatement by the board about its rationale for rejecting that higher bid; whether the third-party bid was submitted on time would not have significantly altered the stockholders' assessment of the offer and was not material.



Where the board issues a Consent Solicitation Statement in contemplation of stockholder action, the board is obligated to disclose fully and fairly all material information within the board's control.


For a fact omitted from a consent solicitation statement to be considered “material,” there must be a substantial likelihood that the disclosure of the omitted fact would have been viewed by the reasonable investor as having significantly altered the total mix of information made available.

Although materiality determinations within consent solicitation statements are necessarily fact-intensive and do not generally lend themselves to dismissal on the pleadings, some statements or omissions may be immaterial as a matter of law.


To survive a motion to dismiss, the plaintiffs claiming a material omission of fact within a consent solicitation statement must provide some basis for a court to infer that the alleged violations were material; for example, a pleader must allege that facts are missing from the statement, identify those facts, state why they meet the materiality standard and how the omission caused injury.

Corporate board's failure to disclose in consent solicitation statement the reason for the resignation of two directors was immaterial to issue of whether to accept merger bid; there was no indication the directors informed the board of their reasons for leaving, the directors resigned before the board approved the merger, and reasonable stockholders would not have considered such information significant when deciding how to vote on the merger.


Negotiability of the option terms from third-party bidder was not material information required to be included in consent solicitation statement sent to stockholders by corporate board in anticipation of merger; the board rejected the third-party's offer because of concerns about the legal validity of a dilutive option, rather than because the terms of the option were non-negotiable.

Although it would have been preferable for the trial court to observe the precise provisions of the court rules and to have expressly treated the motion to dismiss as one for summary judgment once the charter provision was interposed by the corporate directors, the exculpatory charter provision was properly before the Court of Chancery in deciding on the directors' motion to dismiss. 8 Del.C. § 102(b)(7); Chancery Court Rule 56.


When matters outside the pleading are presented under a motion to dismiss for failure to state a claim, the trial court should carefully limit the discovery sought to a scope that is coextensive with the issue necessary to resolve the motion. 8 Del.C. § 102(b)(7); Chancery Court Rule 56.

Stockholders' claims against board of directors, resulting from merger process, were based solely on duty of care, and thus were properly dismissed once the corporations' charter provision was invoked; stockholders failed to properly invoke loyalty and bad faith claims. 8 Del.C. § 102(b)(7).

Court of Chancery properly required stockholders to negate the elements of the corporate charter provision barring personal liability on the board of directors before the stockholders could proceed with their due care claim; stockholders' complaint did not allege a loyalty violation or other violation falling within exception to charter exculpation provision. 8 Del.C. § 102(b)(7).


There was no indication that bidder knowingly participated corporate board's alleged breach of its fiduciary duty to obtain the highest price reasonably available during the auction, and, thus, stockholders' aiding and abetting claim against bidder was properly dismissed.


A third party may be liable for aiding and abetting a breach of a corporate fiduciary's duty to the stockholders if the third party knowingly participates in the breach.

To survive a motion to dismiss, the complaint alleged that a third party aided and abetted the breach of a corporate fiduciary's duty to stockholders must allege facts that satisfy the four elements of an aiding and abetting claim: (1) the existence of a fiduciary relationship, (2) a breach of the fiduciary's duty, (3) knowing participation in that breach by the defendants, and (4) damages proximately caused by the breach.


In the corporate context, director liability for breaching the duty of care is predicated upon concepts of gross negligence.


“Knowing participation” in a board's fiduciary breach requires that the third party act with the knowledge that the conduct advocated or assisted constitutes such a breach.

A bidder's attempts to reduce the sale price through arm's-length negotiations cannot give rise to liability for aiding and abetting, whereas a bidder may be liable to the target's stockholders if the bidder attempts to create or exploit conflicts of interest in the board; similarly, a bidder may be liable to a target's stockholders for aiding and abetting a fiduciary breach by the target's board where the bidder and the board conspire in or agree to the fiduciary breach.

There was no indication that bidder's misrepresentation of its ownership rights and its litigation threats against corporation's board proximately caused the board to accept bidder's offer, thereby proximately causing stockholders to lose the expected benefit of a higher bid, and thus, stockholders' tortious interference with business relations claim against bidder was properly dismissed.
To survive dismissal, a claim for tortious interference with business relations must allege: (a) the reasonable probability of a business opportunity, (b) the intentional interference by defendant with that opportunity, (c) proximate causation, and (d) damages; courts apply these elements to a particular case in light of a defendant's privilege to compete or protect his business interests in a fair and lawful manner.

McMillan v. InterCargo Corp., 768 A.2d 492 (Del. Ch. 2000):

Shareholders of acquired corporation brought action against the corporation's former directors for breach of fiduciary duty, relating the corporation's acquisition by another corporation, through a merger. On directors' motion for judgment on the pleadings, the Court of Chancery, New Castle County, Strine, Vice Chancellor, held that shareholders' allegations did not state a claim that board's alleged violation of its Revlon duty of ensuring that shareholders received the highest value reasonably attainable for their shares, or board's alleged failure to disclose material information, occurred because of bad faith, self-interest, or other intentional misconduct rising to the level of breach of duty of loyalty.
Motion granted.
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The court will grant a motion for judgment on the pleadings when there are no material issues of fact and the movant is entitled to judgment as a matter of law. Chancery Court Rule 12(c).

When considering a motion for judgment on the pleadings, the court must assume the truthfulness of all well-pled allegations of fact in the complaint and draw all reasonable inferences in favor of the plaintiff. Chancery Court Rule 12(c).
A court considering a motion for judgment on the pleadings will not rely upon conclusory allegations of wrongdoing or bad motive, unsupported by pled facts. Chancery Court Rule 12(c).

Although all facts of the pleadings and reasonable inferences to be drawn therefrom are accepted as true for purposes of a motion for judgment on the pleadings, neither inferences nor conclusions of fact unsupported by allegations of specific facts are accepted as true. Chancery Court Rule 12(c).


A trial court considering a motion for judgment on the pleadings need not blindly accept as true all allegations, nor must it draw all inferences from them in plaintiffs' favor, unless they are reasonable inferences. Chancery Court Rule 12(c).
In analyzing a motion for judgment on the pleadings, the court may consider, for carefully limited purposes, documents integral to or incorporated into the complaint by reference. Chancery Court Rule 12(c).

Proxy statement for proposed acquisition of corporation by another corporation was a document incorporated into the complaint by reference or a document integral to the claim by shareholders of acquired corporation that acquired corporation's directors had failed to disclose material information, and thus, Court of Chancery could consider the proxy statement when ruling on directors' motion for judgment on the pleadings as to the non-disclosure claims. Chancery Court Rule 12(c).

The proxy statement issued in connection with proposed acquisition of corporation by another corporation was not a document incorporated into the complaint by reference or a document integral to the claim by shareholders of acquired corporation that acquired corporation's directors had failed to satisfy their Revlon duty of ensuring that acquired corporation's shareholders received the highest value reasonably attainable, and thus, the Court of Chancery would not consider the proxy statement when ruling on directors' motion for judgment on the pleadings as to the Revlon claim. Chancery Court Rule 12(c).


Rescission of the merger was not an available remedy in action by shareholders of acquired corporation against acquired corporation's directors alleging non-disclosure of material information and breach of Revlon duty of ensuring that acquired corporation's shareholders received the highest value reasonably attainable, where the merger had already been completed and the acquiror was an arms-length, third-party purchaser who had not been alleged to have aided and abetted the directors' alleged breaches of fiduciary duty.

The court may take judicial notice of an exculpatory corporate charter provision, immunizing the corporation's directors from liability for monetary damages as a result of a breach of their duty of care, when resolving a motion addressed to the pleadings. 8 Del.C. § 102(b)(7); Chancery Court Rule 12.


The effect of the exculpatory corporate charter provision, immunizing the corporation's directors from liability for monetary damages as a result of a breach of their duty of care, is to guarantee that the directors do not suffer discovery or a trial simply because shareholders have stated a non-cognizable damages claim for a breach of the duty of care. 8 Del.C. § 102(b)(7).

Allegations by acquired corporation's shareholders that three of eight members of acquired corporation's board of directors, who were not alleged to have dominated or controlled other board members, had not been independent and disinterested, that search for buyer of corporation had been non-public, that merger agreement contained 3.5 percent termination fee, and that merger agreement contained no-shop provision, did not state a claim that board's alleged violation of its Revlon duty of ensuring that shareholders received the highest value reasonably attainable for their shares occurred because of bad faith, self-interest, or other intentional misconduct rising to level of breach of duty of loyalty, or that board otherwise engaged in conduct not immunized by exculpatory corporate charter provision immunizing board from liability for monetary damages as result of breach of duty of care. 8 Del.C. § 102(b)(7).

Once a board of directors determines to sell the corporation in a change of control transaction, the board's responsibility is to endeavor to secure the highest value reasonably attainable for the stockholders.

There is no single blueprint that an acquired corporation's board of directors must follow to fulfill its Revlon duty of ensuring that the corporation's shareholders received the highest value reasonably attainable; rather, the board's actions must be evaluated in light of the relevant circumstances to determine if they were undertaken with due diligence and good faith, and if no breach of duty is found, the board's actions are entitled to the protections of the business judgment rule.


If an acquired corporation's board of directors unintentionally fails, as a result of gross negligence and not of bad faith or self-interest, to follow up on a materially higher bid and an exculpatory corporate charter provision is in place, then the acquired corporation's shareholders will be barred from recovery for violation of the Revlon duty of ensuring that the acquired corporation's shareholders received the highest value reasonably attainable. 8 Del.C. § 102(b)(7).

The normal presumption is that the owner of a substantial block of stock who decides to sell is interested in obtaining the highest price.
In a case involving a merger with a genuine third-party acquiror, the mere presence of a conflicted director or an act of disloyalty by a director on the acquired corporation's board of directors does not deprive the board of the business judgment rule's presumption of loyalty, unless the acquired corporation's shareholders show that the materially self-interested members of the board either: (1) constituted a majority of the board; (2) controlled and dominated the board as a whole; or (3) failed to disclose their interests in the transaction to the board, and a reasonable board member would have regarded the existence of their material interests as a significant fact in the evaluation of the proposed transaction.

Complaint of shareholders of acquired corporation, which did not allege facts from which one could reasonably infer that any failure of acquired corporation's board of directors to disclose material information to the shareholders in connection with the proposed merger of the corporation into another corporation resulted from more than a mistake about what should have been disclosed, did not state a claim that board's alleged non-disclosure of material information occurred because of bad faith, self-interest, or other intentional misconduct rising to level of breach of duty of loyalty, or that board otherwise engaged in conduct not immunized by exculpatory corporate charter provision immunizing board from liability for monetary damages as result of breach of duty of care. 8 Del.C. § 102(b)(7).
Emerald Partners v. Berlin, 787 A.2d 85 (Del. 2001):

Minority shareholder brought action against corporation and its board of directors, asserting derivative claims and seeking injunctive relief in regard to a proposed merger. Preliminary injunction was granted, but later reversed, and merger was consummated. Minority shareholder continued its derivative claims. The Court of Chancery, New Castle County, granted summary judgment for corporation and its directors, and determined that they were wrongfully enjoined and were entitled to recover damages up to amount of injunction bond, 712 A.2d 1006. Minority shareholder appealed. The Supreme Court, 726 A.2d 1215, affirmed in part, reversed in part, and remanded for trial. The Court of Chancery rendered judgment in favor of directors on basis of exculpatory provision in corporate charter. Minority shareholder appealed. The Supreme Court, Holland, J., held that entire fairness of the merger should have been considered before determining effect of exculpatory provision.
Judgment vacated and case remanded.
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Corporate directors have a triad of primary fiduciary duties, i.e., due care, loyalty, and good faith; those fiduciary responsibilities do not operate intermittently, and, accordingly, the shareholders of a corporation are entitled to rely upon their board of directors to discharge each of their three primary fiduciary duties at all times.

The “business judgment rule” is a presumption that, in making a business decision, the directors of a corporation acted on an informed basis, in good faith, and in the honest belief that the action taken was in the best interests of the company and its shareholders.

As a procedural guide, the business judgment presumption is a rule of evidence that places the initial burden of proof on the plaintiff who is challenging the directors' action.
To rebut the presumptive applicability of the business judgment rule, a shareholder plaintiff has the burden of proving that the board of directors, in reaching its challenged decision, violated any one of its triad of fiduciary duties: due care, loyalty, or good faith.

If a shareholder plaintiff fails to meet evidentiary burden to prove that board of directors breached its fiduciary duties, then the business judgment rule operates to provide substantive protection for the directors and for the decisions that they have made.

If the presumption of the business judgment rule is rebutted, the burden shifts to the director defendants to prove to the trier of fact that the challenged transaction was “entirely fair” to the shareholder plaintiff.

Director defendants do not have to prove entire fairness to the trier of fact if the business judgment rule has been rebutted in a shareholder derivative action alleging a duty of care violation in regard to a corporation that has included an exculpatory provision in its charter. 8 Del.C. § 102(b)(7).

A determination that a transaction must be subjected to an entire fairness analysis is not an implication of liability.

Effect of corporate charter provision that exculpates board of directors from personal liability on a claim that duty of care was breached only becomes a proper focus of judicial scrutiny after the directors' liability has been established; accordingly, an exculpatory provision cannot eliminate an entire fairness analysis by the Court of Chancery, even in a transaction that requires the entire fairness review standard ab initio . 8 Del.C. § 102(b)(7).

When entire fairness is the applicable standard of judicial review on a shareholder's derivative claim alleging a duty of care violation in regard to a corporation that has included an exculpatory provision in its charter, a determination that the director defendants are exculpated from paying monetary damages can be made only after the basis for their liability has been decided. 8 Del.C. § 102(b)(7).

When the standard of review of a board of director's action is entire fairness to shareholder asserting derivative claim, a judicial determination on the issue of entire fairness is a condition precedent to any consideration of damages, even if the burden of proof is shifted.

On trial after remand, Court of Chancery was required to conduct an entire fairness review of merger that was challenged by minority shareholder, rather than deciding case on basis of provision in corporate charter that exculpated board of directors from personal liability on a derivative claim for breach of duty of care. 8 Del.C. § 102(b)(7).

When the entire fairness standard of review is applicable, judicial analysis must begin with an examination of the process by which the directors discharged their fiduciary responsibilities, notwithstanding the existence of a corporate charter provision that exculpates directors from a claim for breach of duty of care. 8 Del.C. § 102(b)(7).

Once entire fairness is the applicable standard on a shareholder's derivative claim, the director defendants, at least initially, bear the burden of proof.

To demonstrate entire fairness of a challenged action to a shareholder asserting a derivative claim, the board of directors must present evidence of the cumulative manner by which it discharged all of its fiduciary duties.
On a shareholder's derivative claim, an entire fairness analysis requires the Court of Chancery to consider carefully how the board of directors discharged all of its fiduciary duties with regard to each aspect of the non-bifurcated components of entire fairness: fair dealing and fair price.

When the standard of review on a shareholder's derivative claim is entire fairness, ab initio, director defendants can move for summary judgment on either the issue of entire fairness or the issue of burden shifting.

In re The Walt Disney CO. Derivative Litigation, 825 A.2d 275 (Del. Ch. 2003):

After board of directors approved large severance package for former president, shareholders brought derivative action alleging breach of fiduciary duty and nondisclosure claims against directors and breach of contract and fiduciary duties claim against president. Directors and president moved to dismiss. The Court of Chancery, New Castle County, Chandler, Chancellor, 731 A.2d 342, granted motion. Shareholders appealed. The Supreme Court, 746 A.2d 244, affirmed in part, reversed in part, and remanded. On remand defendants moved to dismiss second amended derivative complaint. The Court of Chancery held that: (1) shareholders sufficiently alleged that directors' conduct in dealing with president's employment contract fell outside of the business judgment rule and that demand on board was futile; (2) shareholders sufficiently alleged that directors' conduct in dealing with non-fault termination of president fell outside of the business judgment rule and that demand on board was futile; and (3) shareholders sufficiently alleged that president breached his fiduciary duties.
Motion to dismiss denied.
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When a shareholder alleges a derivative claim, demand must be made on the board or excused based upon futility. Chancery Court Rule 23.1.

To determine whether demand on the board would be futile, for purposes of a shareholder derivative action, the court must determine whether the particular facts, as alleged, create a reason to doubt that: (1) the directors are disinterested and independent, or (2) the challenged transaction was otherwise the product of a valid exercise of business judgment. Chancery Court Rule 23.1.

The complaint in a derivative action must plead with sufficient particularity the facts to support demand futility; this is more than the notice pleading requirement under Chancery Court rules, but is not to the level of evidence. Chancery Court Rules 8(a), 23.1.


The complaint in a derivative action must set forth particularized factual statements that are essential to the claim; mere speculation or opinion is not enough. Chancery Court Rule 23.1.

Conclusory statements, without specific allegations of facts to support them, will not suffice to avoid a motion to dismiss for failure to state a claim. Chancery Court Rule 12(b)(6).

Since the standard governing a motion to dismiss for failure to state a claim is less stringent than the standard governing pleadings in derivative actions, a complaint that survives a motion to dismiss based on the rule governing derivative actions generally will also survive a motion to dismiss for failure to state a claim, assuming that it otherwise contains sufficient facts to state a cognizable claim. Chancery Court Rules 12(b)(6), 23.1.


In order for demand to be excused in a derivative action under the second prong of Aronson, plaintiffs must allege particularized facts that raise doubt about whether the challenged transaction is entitled to the protection of the business judgment rule.

Plaintiffs in a derivative action may rebut the presumption that the board's decision is entitled to deference by raising a reason to doubt whether the board's action was taken on an informed basis or whether the directors honestly and in good faith believed that the action was in the best interests of the corporation. Chancery Court Rule 23.1.
In a derivative action, when a demand has not been made on the board plaintiffs must plead particularized facts sufficient to raise (1) a reason to doubt that the action was taken honestly and in good faith or (2) a reason to doubt that the board was adequately informed in making the decision. Chancery Court Rule 23.1.
Allegations that chief executive officer (CEO) unilaterally made decision to hire as the new president a close friend, that no draft employment agreements were presented to compensation committee or board for review, that board did not raise any questions concerning hiring, that no expert was present to advise board, that board approved hiring even though employment agreement was still being negotiated, and that final agreement was negotiated and signed without any further input from the board, sufficiently alleged a breach of directors' obligation to act honestly and in good faith, that directors' conduct fell outside of the business judgment rule, that directors' conduct fell outside of liability waiver in corporation's certificate, and that demand on the board was futile and excused, for purposes of shareholders' breach of fiduciary duty derivative action. 8 Del.C. § 102(b)(7)(ii), Chancery Court Rules 12(b)(6), 23.1.


Allegations that chief executive officer (CEO) and director decided to grant president a non-fault termination, that news became public on day decision was made, that although formal board approval appeared necessary for a non-fault termination no board member even asked for a meeting to discuss decision, and that when CEO and director decided to accelerate non-fault termination by over a month with a payout of more than $38 million in cash together with three million stock options board again failed to do anything, sufficiently alleged a breach of directors' obligation to act honestly and in good faith, that directors' conduct fell outside of the business judgment rule, that directors' conduct fell outside of liability waiver in corporation's certificate, and that demand on the board was futile and excused, for purposes of shareholders' breach of fiduciary duty derivative action. 8 Del.C. § 102(b)(7)(ii), Chancery Court Rules 12(b)(6), 23.1.

Allegations that chief executive officer (CEO) and president were close personal friends, that when CEO's friend became president his unexecuted contract was still being negotiated, that president and his attorneys negotiated contract directed with CEO rather than with an impartial entity such as the compensation committee, that president, though on the board, did not advise board of his decision to seek a departure and negotiated a non-fault termination agreement with CEO, and that exit strategy CEO and president devised assured president a severance worth over $140 million after barely a year of mediocre to poor job performance even though it was economically injurious and a public relations disaster for corporation, sufficiently alleged that president breached his fiduciary duties, for purposes of shareholders' derivative action. Chancery Court Rules 12(b)(6), 23.1.

Francis v. United Jersey Bank, 432 A.2d 814 (N.J. 1981):

Action was brought by trustees in bankruptcy of corporation to recover funds paid by corporation to principal stockholder for benefit of his estate, and to members of his family. After judgment was entered in favor of plaintiffs, the Superior Court, Law Division, Morris County, 162 N.J.Super. 355, 392 A.2d 1233, denied motion for new trial or alternatively for amendment to judgment, and appeal was taken. The Superior Court, Appellate Division, 171 N.J.Super. 34, 407 A.2d 1253, affirmed and administrator and executrix of estate appealed. The Supreme Court, Pollock, J., held that decedent was negligent in not noticing and trying to prevent misappropriation of funds held by corporation in an implied trust and her negligence was proximate cause of trustees' losses.
Affirmed.
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Director and largest stockholder substantial reinsurance brokerage corporation was negligent in not noticing and trying to prevent two other directors' misappropriation of funds held by corporation in an implied trust and this negligence was proximate cause of losses of corporation and its trustees in bankruptcy.
Determination of liability of director of reinsurance brokerage corporation would require finding that she had a duty to clients of corporation, that she breached that duty and that her breach was the proximate cause of losses.

As a general rule, a corporate director should acquire at least a rudimentary understanding of business of corporation and accordingly, a director should become familiar with fundamentals of business in which corporation is engaged and because directors are bound to exercise ordinary care, they cannot set up as a defense lack of knowledge needed to exercise the requisite degree of care and if one feels that he has not had sufficient business experience to qualify him to perform the duties of a director, he should either acquire the knowledge by inquiry, or refuse to act.


Directors of corporations are under continuing obligation to keep informed about activities of corporation; otherwise, they may not be able to participate in overall management of corporate affairs.
Corporate directors may not shut their eyes to corporate misconduct and then claim that because they did not see the misconduct, they did not have a duty to look.


Directorial management of corporation does not require a detailed inspection of day-to-day activities but, rather, a general monitoring of corporate affairs and policies and accordingly, a director is well advised to attend board meetings regularly.

A director who is absent from a board meeting is presumed to concur in action taken on corporate matter, unless he files a dissent with the secretary of the corporation within a reasonable time after learning of such action.

While directors of corporations are not required to audit corporate books, they should maintain familiarity with financial status of corporation by regular review of financial statements and, in some circumstances, directors may be charged with assuring that bookkeeping methods conform to industry custom and usage.


Extent of review of financial statements, as well as nature and frequency of financial statements, depends not only on customs of the industry, but also on nature of corporation and business in which it is engaged.

Generally, corporate directors are immune from liability if, in good faith, they rely upon opinion of counsel for corporation or upon written reports setting forth financial data concerning corporation and prepared by independent public accountant or certified public accountant or firm of such accountants or upon financial statements, books of account or reports of the corporation represented to them to be correct by the president, the officer of the corporation having charge of its books of account, or the person presiding at a meeting of the board. N.J.S.A. 14A:6-14.

In appropriate circumstances, a corporate director would be well advised to consult with regular corporate counsel at any time in which he is doubtful regarding proposed actions and director may have duty to take reasonable means to prevent illegal conduct by codirectors; in an appropriate case, this may include threat of suit.

Director is not an ornament, but an essential component of corporate governance; consequently, a director cannot protect himself behind a paper shield bearing the motto, “dummy director.”


The New Jersey Business Corporation Act, in imposing a standard of ordinary care on all directors, confirms that dummy, figurehead and accommodation directors are anachronisms with no place in the law. N.J.S.A. 14A:6-14.

A director's duty of care does not exist in the abstract, but must be considered in relation to specific obligees; in general, relationship of corporate director to the corporation and its stockholders is that of a fiduciary.

Shareholders have right to expect that directors will exercise reasonable supervision and control over policies and practices of a corporation.

While directors may owe a fiduciary duty to creditors as well as shareholders, that obligation generally is not recognized in the absence of insolvency.


With certain corporations, directors are deemed to owe a duty to creditors and other third parties even when corporation is solvent.


Corporate director was personally liable in negligence for failure to prevent misappropriation of trust funds by other directors who were also officers and shareholders of the corporation where negligence was proximate cause of loss.


A director who is present at board meeting is presumed to concur in corporate action taken at meeting unless his dissent is entered in minutes of meeting or filed promptly after adjournment. N.J.S.A. 14A:6-13.


Usually a corporate director can absolve himself from liability by informing the other directors of impropriety and voting for proper course of action; conversely, a director who votes for or concurs in certain actions may be liable to the corporation for the benefit of its creditors or shareholders, to the extent of any injuries suffered by such persons, respectively, as a result of such action. N.J.S.A. 14A:6-12.

In most instances an objecting director whose dissent is noted in accordance with applicable statute will be absolved after attempting to persuade fellow directors to follow different course of action. N.J.S.A. 14:6-13.

Scope of director's duties encompassed all reasonable action to stop continuing conversion of trust funds and her duties extended beyond mere objection and resignation to reasonable attempts to prevent misappropriation of trust funds.

In re Caremark Int’l, Inc. Derivative Litigation, 698 A.2d 959 (Del. Ch. 1996):

Parties to derivative suit seeking to impose personal liability on members of board of directors proposed settlement for court approval. The Court of Chancery, Allen, Chancellor, held that: (1) directors appeared to have followed procedures to inform themselves regarding contracts with health care providers before authorizing corporation to pursue contractual opportunities, so as to be protected under business judgment rule from claims of personal liability when impermissible contracts were entered into; (2) board appeared to have met responsibilities to monitor operation of corporation, even though some illegal contracts were entered into; and (3) settlement was fair, despite consideration for release of claims that was “very modest,” in view of weaknesses of complainants' case.
Settlement approved.
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In deciding whether proposed settlement of derivative suit is fair, Court of Chancery does not determine contested facts, but evaluates claims and defenses on discovery record to achieve sense of relative strengths of parties' positions.

Facts determined by Court of Chancery in ruling on fairness of proposed settlement of derivative suit are not to be afforded respect that judicial findings after trial are customarily accorded; truly adversarial process is not involved.

In determining whether to approve proposed settlement of derivative suit, Court of Chancery is to exercise its informed judgment whether proposal is fair and reasonable in light of all relevant factors.

In considering application to approve proposed settlement of derivative suit, Court of Chancery attempts to protect best interests of corporation and its absent shareholders, all of whom will be barred from future litigation on claims if settlement is approved.

Parties proposing settlement of derivative suit bear burden of persuading court that settlement is in fact fair and reasonable.


Directors' liability to corporation for breach of duty to exercise appropriate attention may be said to follow from board decision that results in loss because that decision was ill advised or “negligent” and may be said to arise from unconsidered failure of board to act in circumstances in which due attention would arguably have prevented loss.

Whether judge or jury, considering after the fact claim of directorial liability for decision resulting in loss, believes decision substantively wrong, or involves degrees of wrong extending through “stupid” to “egregious” or “irrational,” provides no ground for director liability, under business judgment rule, so long as court determines that process employed in arriving at decision was either rational or employed in good faith effort to advance corporate interests.

When director in fact exercises good faith effort to be informed and to exercise appropriate judgment, he or she should be deemed to satisfy fully duty of attention to corporation's affairs.

Neither corporate boards nor senior officers can be charged with wrongdoing simply for assuming integrity of employees and honesty of their dealings on corporation's behalf.

Board of directors may not satisfy obligation to monitor corporation's activities, which was part of its duty to be reasonably informed regarding corporation's affairs, without members assuring themselves that information and reporting systems exist in organization that are reasonably designed to provide to senior management and to board itself timely, accurate information sufficient to allow management and board, each within its scope, to reach informed judgments concerning both corporation's compliance with law and its business performance.

Proposed settlement of derivative suit would be approved, as claims being released were weak; business judgment rule appeared to protect board's decision to enter into agreements with health care providers which created possibility of corporation making impermissible payments to providers in return for patient referrals, and directors appeared to have satisfied obligation to monitor corporation's activities by having established oversight committee, even though some illegalities occurred.


Proposed settlement of derivate suit would be approved, even though consideration given for release of claims was “very modest,” consisting of assurances that internal monitoring procedures would be strengthened to guard against illegal activity which caused corporation to get into trouble with federal regulatory authorities and to incur suits; some benefits were received, and complainants' case was weak, due to directors' diligence in establishing program which caused problems and their efforts to provide for monitoring of corporation's activities.

Miller v. AT&T, 507 F.2d 759 (3d Cir. 1974):

Stockholders brought derivative action against communications corporation and certain directors for, inter alia, preliminary and permanent injunctive relief against provision of further telephone service by the corporation to national committee of political party until debt owed by the committee for communications services was paid. The United States District Court for the Eastern District of Pennsylvania, Louis C. Bechtle, J., 364 F.Supp. 648, dismissed for failure to state claim and the stockholders appealed. The Court of Appeals, Seitz, Chief Judge, held that complaint in which it was alleged that decision not to collect debt was violative of federal prohibition against corporate campaign spending was sufficient to state claim under New York law for breach of directors' fiduciary duty.
Reversed and remanded.
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In viewing motion to dismiss for failure to state claim, Court of Appeals must consider all facts alleged in complaint and every inference fairly deductible therefrom in the light most favorable to plaintiffs.


Complaint should not be dismissed for failure to state claim unless it appears that plaintiffs would not be entitled to relief under any facts which they might prove in support of their claim.


Complaint which was filed in stockholders' derivative action against corporation and all but one of its directors and in which it was alleged that failure to collect outstanding debt owed by national committee of political party for communication services provided by the corporation violated federal prohibition against corporate campaign spending was sufficient to state claim under New York law for breach of directors' fiduciary duty. 18 U.S.C.A. § 610; 28 U.S.C.A. § 1332; Federal Election Campaign Act of 1971, § 301 et seq., 2 U.S.C.A. § 431 et seq.; Communications Act of 1934, § 202(a), 47 U.S.C.A. § 202(a).

In stockholders' derivative action, pertinent law on question of corporate directors' fiduciary duties was that of the state in which corporation had been incorporated.

Under “sound business judgment” rule, courts eschew intervention in corporate decision-making if judgment of directors and officers is uninfluenced by personal consideration and is exercised in good faith.

Under New York law, illegal acts committed by directors of corporation may amount to breach of fiduciary duty even if acts have been committed in order to benefit corporation.

Shareholders are within class for whose protection federal prohibition against corporate political contributions was enacted. 18 U.S.C.A. § 610.


For stockholders of communications corporation to establish that directors of corporation had violated federal prohibition against corporate campaign spending by failing to collect from national committee of political party a debt owed for communication services provided at party's convention, stockholders would have to establish that corporation made contribution of money or something of value to the committee in connection with a federal election for the purpose of influencing the outcome of that election. 18 U.S.C.A. § 610.


To prove that communication corporation's failure to collect debt owed by national committee of political party for communication services provided at party convention constituted a “contribution” within federal prohibition against federal campaign spending, stockholders who brought derivative action would be required to establish that the corporation in fact made a gift to the committee of the value of the communication services and such gift could be shown by demonstrating that services were provided with no intention to collect for them, that valid debt was created at time services were rendered but was discharged formally or informally or that debt was no longer collectible as result of failure of corporation's directors to sue within appropriate period of limitations. 18 U.S.C.A. § 610.

Stockholders who brought derivative action against communications corporation and certain of its directors for failure to collect debt owed by national committee of political party for communication services provided at party's convention, and who alleged that failure to collect the debt was in violation of federal prohibition against corporate campaign spending, had burden of establishing nexus between alleged gift and a federal election. 18 U.S.C.A. § 610.

Stockholders who brought derivative action against corporation and certain of its directors for failure to collect debt owed to the corporation by national committee of political party for communication services provided at party's convention and who contended that failure to collect the debt was violative of federal prohibition against corporate campaign spending were required to convince fact finder that a gift, whenever made, was made for purpose of aiding one candidate or party in a federal election and that legitimate business justifications did not underlie alleged inaction of directors. 18 U.S.C.A. § 610.

Mere failure of corporation to collect debt owed by a national committee of political party for communication services provided by corporation at party convention would not violate federal prohibition against corporate campaign spending. 18 U.S.C.A. § 610.
On appeal from dismissal of stockholders' derivative action against corporation and certain of its directors for failure to collect debt owed corporation by national committee of political party for communication services furnished by the corporation, direct federal cause of action would not be implied in favor of stockholders against directors for alleged violation of federal prohibition against corporate campaign spending and Communications Act where federal law count was not included in complaint and there was no indication that question had ever been presented to district court. 18 U.S.C.A. § 610; Communications Act of 1934, § 202(a), 47 U.S.C.A. § 202(a); Fed.Rules Civ.Proc. rule 15, 28 U.S.C.A.

Dodge v. Ford Motor Co., 170 N.W. 668 (Mich. 1919):
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The term “capital stock,” in its primary sense, means fund, property, or other means contributed or agreed to be contributed by shareholders as financial basis for prosecution of business of corporation, being made directly through stock subscriptions, or indirectly through declaration of stock dividends.

Profits and undeclared dividends used by a corporation in its business are not “capital stock” within the meaning of Pub.Acts 1903, No. 232, § 2, providing that the capital stock of a corporation shall not be more than $25,000,000 (now $50,000,000).

In construing a statute limiting the amount of capital stock that a corporation could issue, the court may assume a legislative reason, but may not assume that, because a possible reason may be given for a further limitation, such further limitation must be implied.


A corporation organized under Pub.Acts 1903, No. 232, for the purpose of manufacturing automobiles, could smelt ore for its own purposes.

A corporation does not violate any anti-trust laws from the fact that a monopoly accrues to it for the reason only that it makes what the public demands and sells it at a price which the public regards as cheap or reasonable.

Where a corporation had a surplus of $112,000,000, about $54,000,000 cash on hand, and had made profits of $59,000,000 in the past year with expectations of $60,000,000 the coming year, refusal of directors to declare a dividend of more than $1,200,000 was, in the absence of some justifiable reason, an arbitrary exercise of authority which would give a court of equity the right to interfere.

A business corporation is organized primarily for the profit of the stockholders, and the discretion of the directors is to be exercised in the choice of means to attain that end, and does not extend to the reduction of profits or the nondistribution of profits among stockholders in order to benefit the public, making the profits of the stockholders incidental thereto.


Where a corporation had on hand about $54,000,000 cash with a constant income of over $60,000,000 per year profits, and proposed improvements and extensions would not exceed $24,000,000, the court did not err in requiring that directors declare an extra dividend of $19,000,000, in an action by minority stockholders.
Minority stockholders were not estopped to demand proper dividends upon their stock by the fact that they had signified their willingness to increase the amount of the capital stock by a stock dividend and leaving the money in the corporation, there having been no stock dividend declared.

A.P. Smith Mfg. Co. v. Barlow, 98 A.2d 581 (N.J. 1953):

Action brought by corporation for judgment declaring its contribution to a privately supported educational institution to be within its powers, wherein defendants asked for judgment declaring the contribution to be a misappropriation of corporate funds and an ultra vires act in violation of property and contract rights of defendants and of other stockholders of the plaintiff corporation. The Superior Court, Chancery Division, Stein, J.S.C., 97 A.2d 186, held the donation to be intra vires. An appeal taken to the Appellate Division was certified directly to the Supreme Court which held, per Jacobs, J., that the corporate power to make reasonable charitable contributions exists under modern conditions even apart from express statutory provisions.
Affirmed.
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Corporate power to make reasonable charitable contributions exists, under modern conditions, even apart from express statutory provision.

Where justified by advancement of public interest, reserved power of State to alter corporate charter may be invoked to sustain later charter alterations even though they affect contractual rights between corporations and its stockholders and between stockholders inter se. L.1846, p. 16; R.S. 14:2-9, N.J.S.A.; L.1950, c. 220; R.S. 14:3-13.3, N.J.S.A.; Const.1947, Art. IV, § VII, par. 9.

Charitable contribution statutes were within powers reserved by State in granting corporate charter, and therefore such statutes did not unconstitutionally impair obligations of charter of pre-existing corporations or operate as a deprivation of property without due process of law. L.1846, p. 16; R.S. 14:2-9, N.J.S.A.; L.1950, c. 220; R.S. 14:3-13.3, N.J.S.A.; Const.1947, Art. IV, § VII, par. 9.
Business corporation's contribution of funds for general maintenance of privately supported educational institution was not an ultra vires act. L.1930, c. 105; L.1931, c. 290; L.1949, c. 171; R.S. 14:3-13, N.J.S.A.; L.1950, c. 220; R.S. 14:3-13.1 et seq., N.J.S.A.

State ex rel. Hayes Oyster Co. v. Keypoint Oyster Co., 391 P.2d 979 (Wash. 1964):

Mandamus action by former president of corporation selling property against selling corporation, buying corporation, president of buying corporation, and others for writ of mandamus compelling transfer of half of buying corporation's stock to family-held corporation in which plaintiff held 75 per cent of stock. The case was tried as an action to determine ownership of the stock. The Superior Court, King County, Ward Roney, J., entered decree and judgment denying that incorporator had any right or interest in disputed stock, denying selling corporation any recovery on certain salaries paid by buying corporation, and ordering issuance of certificate for the disputed shares to family-held corporation, and defendants appealed. The Supreme Court, Denney, J., held that selling corporation to which plaintiff failed to disclose interest in buying corporation could ratify the sale contract and successfully claim that the stock belonged to it.
Affirmed in part; reversed in part with direction to order issuance of disputed stock to selling corporation and cancellation of certificates standing in name of or assigned to family-held corporation.
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Corporate officers and directors occupy fiduciary relation to private corporation and shareholders thereof akin to that of a trustee and owe undivided loyalty and a standard of behavior above that of workaday world. RCWA 23.01.360.


Directors and other officers of private corporation cannot directly or indirectly acquire for themselves a profit or other personal advantage in dealing with others on behalf of corporation. RCWA 23.01.360.

Transaction involving corporate property in which director has interest cannot be voided if director or officer can show that transaction was fair to corporation, but nondisclosure by interested director or officer is, in itself, unfair. RCWA 23.01.360.
On day on which stockholders of corporation voted on sale of property recommended by former president, who voted a majority of the stock, including his own, in favor of the sale, president was required to divulge to corporation his interest in corporate buyer. RCWA 23.01.360.

Intention of officer or director to defraud or injure corporation is not necessary to make secret acquisition of interest in corporate property a violation of fiduciary obligation. RCWA 23.01.360.

Corporation's execution of agreement settling rights and obligations of its former president under full-employment contract was not binding on corporation with respect to transaction whereby it sold certain property, in absence of disclosure of interest in buyer by president or family-owned corporation in which he owned about 75 per cent of stock. RCWA 23.01.360.

Corporation cannot ratify breach of fiduciary duties unless full and complete disclosure of all facts and circumstances is made by the fiduciary and corporation intentionally relinquishes its rights. RCWA 23.01.360.

Selling corporation to which former president had failed to disclose interest in buying corporation could ratify the property sale contract and successfully claim that stock issued by buying corporation to family-held corporation in which president held 75 per cent of stock belonged to selling corporation. RCWA 23.01.360.

Whatever a director or officer acquires by virtue of his fiduciary relation, except in open dealings with corporation, belongs not to director or officer but to the corporation. RCWA 23.01.360.
Corporation is chargeable with constructive notice of facts acquired by agent acting within scope of authority.

Family-held corporation in which former president of corporation selling property owned 75 per cent of stock was not immune from breach of fiduciary duty by former president who did not inform selling corporation of his or family-held corporation's interest in buying corporation, where president of family-held corporation agreed with former president to keep interest of family-held corporation secret and was moving spirit in transaction whereby family-held corporation obtained the interest. RCWA 23.01.360.

Evidence supported finding that payments by corporate buyer of oyster beds to watchman and to inspector of oyster seed did not constitute secret profit or benefit to selling corporation's former president from whom selling corporation sought to recover $5,100 on theory that he had secret interest in buying corporation and that part of salary payments were to aid him in supporting members of family of his prospective bride.

Agreement between former president of corporation selling property and president of buying corporation that former president should receive half interest in buying corporation for cosigning note whereby funds providing sufficient capital to commence operations of buying corporation were obtained was not void as between former president and president on theory of lack of consideration.

Evidence supported findings that selling corporation's former president suing president of buying corporation for determination of ownership of 50 per cent of buying corporation's stock had not used undue influence or business compulsion on president to secure half interest in buying corporation for cosigning note whereby president obtained sufficient capital to start operation of buying corporation.

Buying corporation's president would not be permitted to contend that his agreement that former president of corporation selling property should receive half interest in buying corporation for cosigning note whereby necessary proceeds for commencement of operations of buying corporation were obtained was against public policy and void.
Generally, purchase of corporate property by officer or director can be questioned only by persons possessing equitable rights.

Cooke v. Oolie, 2000 Del. Ch. LEXIS 89 (2000):

Lewis v. Vogelstein, 699 A.2d 327 (Del. Ch. 1997):

Shareholders sued directors of corporation, challenging stock option compensation plan. Directors moved to dismiss. The Court of Chancery, New Castle County, Allen, Chancellor, held that: (1) board was not required to include information regarding present value of stock options in materials furnished to shareholders approving options, and (2) shareholders stated claim for breach of fiduciary duty.
Motion denied.

West Headnotes



Misdisclosure of facts to shareholders, in connection with stock option proposal, may make available remedy to suing shareholders, even if shareholder vote was not required to authorize transaction and transaction can substantively satisfy a fairness test.


Black-Scholes formula, for arriving at present value of stock options issued to officers and directors, produced “soft” information not required to be disclosed to shareholders asked to approve issuance of options; valuation under that formula required public trading of options, prohibited in present case, cost-reducing effect of current exercise was not assessed, effect of volatility of underlying stock, considered in formula, was arguably different from that of publicly traded options.

Court could decline to require board of directors to include information regarding present value of stock options proposed to be offered to directors, in information provided to shareholders approving options, on grounds that pricing of options was insufficient to provide anything but “soft” data, even though Financial Accounting Standards Board (FASB) requires that financial statements value options; those valuations were easier to make, as they occurred after market price for exercise of options was known.


Given tools currently used in financial analysis, careful board or compensation committee may customarily be expected to consider whether expert estimates of present value of option grants will be informative and reliable to itself or to shareholders, and if such estimates are deemed by board, acting in good faith, to be reliable and helpful, board may elect to disclose them to shareholders, if it seeks ratification of its actions.

When shareholder ratification of plan of option compensation is involved, duty of disclosure is satisfied by disclosure or fair summary of all relevant terms and conditions of proposed plan of compensation, together with any material extrinsic fact within board's knowledge bearing on issue.


Directors' fiduciary duty of disclosure regarding stock option plan does not mandate that board disclose one or more estimates of present value of options that may be granted under plan.

“Ratification” is concept deriving from law of agency which contemplates after the fact conferring upon or confirming of legal authority of agent in circumstances in which agent had no authority or arguably had no authority. Restatement (Second) of Agency § 82.

In order for ratification to be effective, agent must fully disclose all relevant circumstances with respect to transaction to principal prior to ratification. Restatement (Second) of Agency § 91.


Since relationship between principal and agent is fiduciary in character, agent in seeking ratification must act not only with candor, but with loyalty. Restatement (Second) of Agency § 100.


Attempt improperly to coerce principal's consent to agent's conduct, for purposes of ratification, will invalidate effectiveness of ratification. Restatement (Second) of Agency § 100.


Effect of informed ratification is to validate or affirm act of agent as act of principal, either through grant or authority that might have been wanting at time of agent's act, or by consent, or estoppel to deny lack of authority.

Shareholders may not ratify corporate waste except by unanimous vote.

Informed, uncoerced, disinterested shareholder ratification of transaction in which corporate directors have material conflict of interest has effect of protecting transaction from judicial review except on basis of waste.


“Waste” entails exchange of corporate assets for consideration so disproportionately small as to lie beyond range at which any reasonable person might be willing to trade.

If there is any substantial consideration received by corporation, and if there is good faith judgment that in circumstances transaction is worthwhile, there should be no finding of waste, even if fact finder would conclude after fact that transaction was unreasonably risky.


When under any state of facts consistent with factual allegations of complaint plaintiff would be entitled to judgment, complaint may not be dismissed as legally defective.

Shareholders bringing derivative action stated claim against directors of corporation, for commission of waste by causing issuance of stock options to themselves, even though options were ratified by shareholders; suing shareholders claimed some options were exercisable immediately upon issuance and others remained in effect regardless of continued board membership, and were thus not received in consideration of continued service on board.

In re Wheelabrator Tech., Inc., 663 A.2d 1194 (Del. Ch. 1995):

Shareholders in target corporation brought class action against target corporation and its directors, challenging merger of target corporation into acquiring corporation, alleging breach of fiduciary obligation to disclose to class material information concerning merger, and alleging that directors breached duties of loyalty and due care. Target corporation and its directors moved for summary judgment. The Court of Chancery, New Castle County, Jacobs, Vice Chancellor, held that: (1) shareholders in target corporation failed to adduce evidence sufficient to defeat summary judgment on duty of disclosure claim, because proxy statements in vote to approve merger were consistent with relevant facts; (2) fully informed shareholder vote approving the merger operated to extinguish shareholders' duty of care claims, but not their duty of loyalty claim; and (3) business judgment standard of review was applicable to loyalty claim.
Summary judgment granted in part, denied in part.
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Delaware law imposes upon board of directors fiduciary duty to disclose fully and fairly all material facts within its control that would have significant effect upon stockholder vote.

Shareholders in target corporation failed to adduce record evidence sufficient to defeat summary judgment dismissing their claims against target corporation's directors, that directors breached their duty of disclosure because proxy statement issued in connection with merger was materially misleading, as proxy disclosures were fully consistent with record facts.

Plaintiff shareholders of target corporation, that sued target's directors for breach of fiduciary duty to disclose material facts that would have significant effect upon stockholder vote, failed to carry burden of establishing existence of material fact, and thus directors were entitled to summary judgment, after defendant directors adduced evidence that supported allegedly inaccurate proxy disclosures, where rather than adducing specific facts supportive of their claim, plaintiffs offered only unsupported allegations and inferences. Chancery Court Rule 56(e).

Defendant directors of target corporation who were sued for breach of duty of loyalty in connection with merger with acquiring corporation, would not be granted summary judgment on breach of loyalty claim, where shareholder vote approved merger, and parties had not been heard on necessary question of how business judgment standard would apply to facts of case. Chancery Court Rule 56(e).

Target corporation shareholders could not prevail on claim that directors breached their duty of due care by recommending to stockholders that merger with acquiring corporation be executed, where merger was approved by informed shareholder vote. Chancery Court Rule 56(e).

Delaware law distinguishes between acts of directors or management that are “void” and acts that are “voidable.”

“Interested” transactions, between corporation and its directors, or between corporation and entity in which corporation's directors are also directors or have financial interest, will not be voidable if transaction is approved in good faith by majority of disinterested stockholders; approval by fully informed, disinterested shareholders pursuant to statute invokes business judgment rule and limits judicial review to issues of gift or waste with burden of proof upon party attacking transaction. 8 Del.C. § 144(a)(2).

In a parent-subsidiary merger, standard of review is ordinarily entire fairness, with directors having burden of proving that merger was entirely fair; but where merger is conditioned upon approval by “majority of the minority” stockholder vote, and such approval is granted, standard of review remains entire fairness, but burden of demonstrating that merger was unfair shifts to plaintiff.

Directors of target corporation, who were sued by shareholders of target for breach of loyalty after recommending to shareholders that merger with acquiring corporation be approved, and asserted “claim extinguishment” argument, were not entitled to dismissal based on shareholder ratification, i.e. approval of transaction by majority of disinterest shareholders.

Participation of controlling interested stockholder is prerequisite to application of entire fairness standard to stockholder ratification case, because potential for process manipulation by controlling stockholder, and concern that controlling stockholder's continued presence might influence even fully informed shareholder vote, justify need for exacting judicial scrutiny and procedural protection afforded by entire fairness form of review.
Business judgment standard of review, with plaintiffs having burden of proof, rather than “entire fairness” standard, applied to claim by shareholders of target corporation against directors, asserting that recommendation of merger violated duty of loyalty, as merger did not involve interested and controlling stockholder, where acquiring corporation was only 22% stockholder of target, there was no evidence that acquiring corporation exercised de jure or de facto control over target, and merger was approved by fully informed vote of target's disinterested directors. 8 Del.C. § 144(a)(1).


Statute provides that when majority of fully informed, disinterested directors, even if less than quorum, approve transaction in which other directors are interested, transaction will not be void or voidable by reason of conflict of interest; under statute, ratifying disinterested director vote has same procedural effect as ratifying disinterested shareholder vote. 8 Del.C. § 144(a)(1, 2).

Sinclair Oil Corp. v. Levien, 280 A.2d 717 (Del. 1971):

Derivative action brought by minority stockholder of subsidiary against parent corporation to account for damage sustained by subsidiary on ground that parent as result of dividends paid by subsidiary denied industrial development to subsidiary and for breach of contract between another subsidiary and plaintiff's subsidiary. The Court of Chancery, New Castle County, 261 A.2d 911, entered judgment against parent and it appealed. The Supreme Court, Wolcott, C.J., held that, in absence of showing of fraud or gross overreaching, parent's decision to achieve expansion through medium of its subsidiaries other than subsidiary in which plaintiff was minority shareholder was one of business judgment with which court would not interfere. The Court held, however, that where parent caused plaintiff's subsidiary to sell products to another subsidiary under contract requiring specified prices to be paid on receipt of products and for minimum quantities, parent breached contract when it failed to have plaintiff's subsidiary seek and receive adequate damages for buyer's failure to pay for products immediately or to purchase contract minimums, in absence of showing that failure to enforce contract was intrinsically fair to minority shareholders of seller or that seller, which sold all the products it produced to buyer, could not possibly have produced or otherwise obtained the contract minimums.
Reversed in part and affirmed in part.
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Board of directors enjoys presumption of sound business judgment; its decisions will not be disturbed by court if they can be attributed to any rational business purpose; and court will not substitute its own notions of sound business judgment.
In situation involving parent and subsidiary, with parent controlling transaction and fixing the terms, test of intrinsic fairness is applied, thereby shifting to parent the burden of proving that its transactions with subsidiary were objectively fair, and rule that court will not interfere with judgment of board of directors unless there is showing of gross and palpable overreaching is not applicable.

Parent corporation owes fiduciary duty to its subsidiary when there are parent-subsidiary dealings.

Fact that there are parent-subsidiary dealings does not alone evoke intrinsic fairness standard which will be applied only when fiduciary duty is accompanied by self-dealing, the situation when parent is on both sides of transaction with its subsidiary.


“Self-dealing” occurs when parent corporation, by virtue of its domination of subsidiary, causes subsidiary to act in such a way that parent receives something from subsidiary to exclusion of, and detriment of, minority stockholders of the subsidiary.
Fact that parent corporation has complied with statute authorizing payment of dividends out of surplus or net profits when parent directs its controlled subsidiary to pay dividends in excess of its earnings does not under all circumstances justify dividend payments and if minority stockholder of subsidiary can prove that dividend was not grounded on any reasonable business objective, then courts will interfere with decision of board of directors of subsidiary to pay the dividend. 8 Del.C. § 170.

Although dividend declaration by subsidiary's board of directors dominated by parent corporation will not inevitably demand application of intrinsic fairness standard, if dividend is in essence self-dealing by parent, then intrinsic fairness standard is proper.


Although dividends declared by board of directors of subsidiary dominated by parent corporation resulted in great sums of money being transferred from subsidiary to parent, where proportionate share of money was received by minority shareholders of subsidiary, so that parent received nothing from subsidiary to exclusion of its minority stockholders, dividends were not “self-dealing” and intrinsic fairness test should not have been applied to the dividend payments and the business judgment standard should have been applied. 8 Del.C. § 170.

Motives of parent corporation for causing dominated subsidiary to declare dividends are immaterial unless minority stockholder of subsidiary can show that dividend payments resulted from improper motives and amounted to waste. 8 Del.C. § 170.


Although dividends paid by subsidiary in which plaintiff was minority stockholder effectively prevented subsidiary from expanding during period when parent corporation developed new sources of revenue through other subsidiaries, where parent did not usurp any business opportunity belonging to subsidiary and received nothing from it to exclusion of, and detriment of, to subsidiary's minority stockholders, there was no “self-dealing” and business judgment was proper standard by which to evaluate parent's expansion policies.

In absence of fraud or gross overreaching, parent's decision to achieve expansion through medium of its subsidiaries other than subsidiary in which plaintiff was minority shareholder was one of business judgment with which court would not interfere.
Where corporate parent caused one subsidiary to sell products to another subsidiary under contract requiring specified prices to be paid on receipt of products and for minimum quantities, parent breached contract when it failed to have seller seek and receive adequate damages for buyer's failure to pay for products immediately or to purchase contract minimums, in absence of showing that failure to enforce contract was intrinsically fair to minority shareholders of seller or that seller, which sold all the products it produced to buyer, could not possibly have produced or otherwise obtained the contract minimums.

Cookies Food Prod. v. Lakes Warehouse, 430 N.W.2d 447 (Iowa 1988):

Minority shareholders of closely held corporation filed derivative action alleging that majority shareholder, by acquiring control of the corporation and executing self-dealing contracts, breached his fiduciary duty to the company and fraudulently misappropriated and converted corporate funds. The District Court for Sac County, R.K. Richardson, J., denied relief, and minority shareholders appealed. The Supreme Court, Neuman, J., held that: (1) self-dealing by majority shareholder did not violate fiduciary duty of loyalty; (2) majority shareholder disclosed adequate information about his self-dealings; and (3) majority shareholder did not commit equitable fraud.
Affirmed.
Schultz, J., filed dissenting opinion.
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Supreme Court reviews decision in shareholders' derivative suits de novo, deferring especially to district court findings where credibility of witnesses is factor in the outcome.


Majority shareholder's conduct was subject to scrutiny for compliance with fiduciary responsibilities only from time he began to exercise control.

Statutes must be interpreted in conformity with common law whenever statutory language does not directly negate it.

In addition to satisfying statute setting forth circumstances under which director may engage in self-dealing without clearly violating duty of loyalty, director must establish that he has acted in good faith, honesty and fairness. I.C.A. § 496A.34.
Business judgment rule governs only where director is shown not to have self-interest in transaction at issue.
When self-dealing is demonstrated, duty of loyalty supersedes duty of care, and burden shifts to director to prove that transaction was fair and reasonable to the corporation.


Self-dealing by majority shareholder of closely held corporation did not violate fiduciary duty of loyalty, where agreements in question all benefited the corporation, and majority shareholder's services were reasonably priced. I.C.A. § 496A.34.
Majority shareholder has right to control affairs of corporation, if done so lawfully and equitably, and not to detriment of minority shareholders.
Because shareholders had no role in making decisions concerning exclusive distributorship, royalty, warehousing or consultant fee agreements, majority shareholder owed minority shareholders no duty to disclose facts concerning any aspect of these agreements before board entered or extended them. I.C.A. § 496A.34.

Majority shareholder furnished sufficient pertinent information to board of directors to enable it to make prudent decisions concerning his self-dealing contracts.

An “inside director,” on whose recommendations and opinions directors not so intimately involved in running company are entitled to rely when making their own decisions, is one who also serves as officer of the corporation and is involved in daily management of the company.
Although majority shareholder was somewhat reluctant to answer all the minority shareholders' questions concerning board's decisions, he did not withhold any crucial information from directors that caused company to make unnecessarily expensive commitment in reliance on his silence, and thus did not commit equitable fraud.

Lewis v. Vogelstein, 699 A.2d 327 (Del. Ch. 1997):

Shareholders sued directors of corporation, challenging stock option compensation plan. Directors moved to dismiss. The Court of Chancery, New Castle County, Allen, Chancellor, held that: (1) board was not required to include information regarding present value of stock options in materials furnished to shareholders approving options, and (2) shareholders stated claim for breach of fiduciary duty.
Motion denied.

West Headnotes

Misdisclosure of facts to shareholders, in connection with stock option proposal, may make available remedy to suing shareholders, even if shareholder vote was not required to authorize transaction and transaction can substantively satisfy a fairness test.

Black-Scholes formula, for arriving at present value of stock options issued to officers and directors, produced “soft” information not required to be disclosed to shareholders asked to approve issuance of options; valuation under that formula required public trading of options, prohibited in present case, cost-reducing effect of current exercise was not assessed, effect of volatility of underlying stock, considered in formula, was arguably different from that of publicly traded options.

Court could decline to require board of directors to include information regarding present value of stock options proposed to be offered to directors, in information provided to shareholders approving options, on grounds that pricing of options was insufficient to provide anything but “soft” data, even though Financial Accounting Standards Board (FASB) requires that financial statements value options; those valuations were easier to make, as they occurred after market price for exercise of options was known.


Given tools currently used in financial analysis, careful board or compensation committee may customarily be expected to consider whether expert estimates of present value of option grants will be informative and reliable to itself or to shareholders, and if such estimates are deemed by board, acting in good faith, to be reliable and helpful, board may elect to disclose them to shareholders, if it seeks ratification of its actions.


When shareholder ratification of plan of option compensation is involved, duty of disclosure is satisfied by disclosure or fair summary of all relevant terms and conditions of proposed plan of compensation, together with any material extrinsic fact within board's knowledge bearing on issue.

Directors' fiduciary duty of disclosure regarding stock option plan does not mandate that board disclose one or more estimates of present value of options that may be granted under plan.


“Ratification” is concept deriving from law of agency which contemplates after the fact conferring upon or confirming of legal authority of agent in circumstances in which agent had no authority or arguably had no authority. Restatement (Second) of Agency § 82.
In order for ratification to be effective, agent must fully disclose all relevant circumstances with respect to transaction to principal prior to ratification. Restatement (Second) of Agency § 91.
Since relationship between principal and agent is fiduciary in character, agent in seeking ratification must act not only with candor, but with loyalty. Restatement (Second) of Agency § 100.


Attempt improperly to coerce principal's consent to agent's conduct, for purposes of ratification, will invalidate effectiveness of ratification. Restatement (Second) of Agency § 100.

Effect of informed ratification is to validate or affirm act of agent as act of principal, either through grant or authority that might have been wanting at time of agent's act, or by consent, or estoppel to deny lack of authority.

Shareholders may not ratify corporate waste except by unanimous vote.

Informed, uncoerced, disinterested shareholder ratification of transaction in which corporate directors have material conflict of interest has effect of protecting transaction from judicial review except on basis of waste.

“Waste” entails exchange of corporate assets for consideration so disproportionately small as to lie beyond range at which any reasonable person might be willing to trade.
If there is any substantial consideration received by corporation, and if there is good faith judgment that in circumstances transaction is worthwhile, there should be no finding of waste, even if fact finder would conclude after fact that transaction was unreasonably risky.
When under any state of facts consistent with factual allegations of complaint plaintiff would be entitled to judgment, complaint may not be dismissed as legally defective.

Shareholders bringing derivative action stated claim against directors of corporation, for commission of waste by causing issuance of stock options to themselves, even though options were ratified by shareholders; suing shareholders claimed some options were exercisable immediately upon issuance and others remained in effect regardless of continued board membership, and were thus not received in consideration of continued service on board.

In re eBay, Inc. Shareholders Litigation, 2004 Del. Ch. LEXIS 4 (2004):

Broz v. Cellular Info. Sys., Inc., 673 A.2d 148 (Del. 1996):

Corporation brought suit to prevent former director and his wholly owned corporation from acquiring license to operate cellular telecommunications system. The Chancery Court, New Castle County, Allen, Chancellor, 663 A.2d 1180, entered judgment for suing corporation and appeal was taken. The Supreme Court, Veasey, C.J., held that: (1) determination of whether corporate fiduciary usurped corporate opportunity is fact-intensive and turns on, inter alia, ability of corporation to make use of opportunity and corporation's intent to do so; (2) there is no per se requiring presentation to board prior to acceptance of opportunity, if corporation does not have interest, expectancy or financial ability to pursue opportunity; and (3) on facts of case director was not required to consider interests of corporation proposing to acquire corporation in reaching decision whether or not to purchase license in question.
Reversed.
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Trial court's finding pertaining to purported breach by director of duty of loyalty to corporation is fact dominated and entitled to substantial deference on appeal, unless clearly erroneous or not product of logical and deductive process.
Under corporate opportunity doctrine corporate officer or director may not take business opportunity for his own if: (1) corporation if financially able to exploit opportunity, (2) opportunity is within corporation's line of business, (3) corporation has an interest or expectancy in opportunity, and (4) by taking opportunity for his own corporate fiduciary will thereby be placed in position inimicable to his duties to corporation.


Director or officer may take a corporate opportunity if: (1) opportunity is presented to director or officer in his individual and not his corporate capacity, (2) opportunity is not essential to corporation, (3) corporation holds no interest or expectancy in opportunity, and (4) director or officer has not wrongfully employed resources of corporation in pursuing or exploiting opportunity.

Determination of whether corporate fiduciary has usurped corporate opportunity is fact-intensive and turns on, inter alia, ability of corporation to make use of opportunity and corporation's intent to do so.
Director of corporation engaged in business of providing cellular telephone service did not usurp corporate opportunity by purchasing for himself license to provide services to an area of Michigan; corporation lacked resources to procure license, as it was emerging from bankruptcy, it had decided to concentrate on servicing other areas of country, some directors had told director that corporation had no interest in license and others testified that they would have said same thing if asked, and while competitor corporation which was bidding against director to acquire Michigan license was also negotiating to acquire corporation, director was not required to take interests of competitor into account in deciding whether to pursue license, as financial condition of competitor created doubt whether acquisition would be concluded.

While presentation of purported corporate opportunity to board of directors, and board's refusal of opportunity, may serve as shield to liability, there is no per se rule requiring presentation to board prior to acceptance of opportunity when corporation does not have interest, expectancy or financial ability to make use of opportunity.

Director of corporation engaged in business of providing cellular telephone service was not required to present opportunity to acquire cellular telephone license to board of corporation which lacked either the capacity or the interest to acquire, even though a competitor corporation which was bidding against director to acquire license was also negotiating to acquire corporation, and it was claimed that director was required to take interest of competitor into account in deciding whether to pursue license; decision whether to pursue opportunity individually, or to offer it to corporation, is judged as of time it was made, and plans to do so were still speculative.

Fletcher v. A.J. Indus., Inc., 266 Cal. App. 2d 313 (1968):

HEADNOTES


(1) Costs § 32--Amount and Items Allowable--Attorney's Fees.
As a general rule, the party prevailing in an action may not recover attorneys' fees unless a statute expressly permits such recovery.
See Cal.Jur.2d, Costs, § 36 et seq; Am.Jur.2d, Costs, § 72 et seq.


(2) Costs § 32--Amount and Items Allowable--Attorney's Fees.
In equity cases, where a common fund exists to which a number of persons are entitled and in their interests successful litigation is maintained for its preservation and protection, an allowance of counsel fees may properly be made from such fund, and the common-fund doctrine is an exception to the general rule that the party in an action may not recover attorneys' fees unless a statute expressly permits such recovery.

(3) Costs § 32--Amount and Items Allowable--Attorney's Fees.
The ‘common-fund doctrine,‘ permitting an award of attorneys' fees from a common fund to a plaintiff who has successfully maintained a representative action, applies in favor of a plaintiff who has successfully maintained a stockholder's derivative action on behalf of a corporation.
Allowance of attorney fees out of fund increased or protected by shareholder's derivative suit, notes, 49 A.L.R. 1149; 107 A.L.R. 749. See also Cal.Jur.2d, Corporations, § 226; Am.Jur.2d, Corporations, § 588 et seq.


(4a , 4b) Costs § 32--Amount and Items Allowable--Attorney's Fees.
Under the ‘substantial benefit‘ rule, an extension of the ‘common fund‘ doctrine, the successful plaintiff in a stockholder's derivative action may be awarded attorneys' fees against the corporation if the latter received ‘substantial benefits from the litigation, although the benefits were not ‘pecuniary‘ and the action had not produced a fund from which they might be paid; and the ‘substantial-benefit‘ rule is an exception to Code Civ. Proc., § 1021, relating to provision for compensation of attorneys. 

(5) Costs § 32--Amount and Items Allowable--Attorney's Fees.
An award of attorney's fees to a successful plaintiff may properly be measured by, and paid from, a common fund where his derivative action on behalf of a corporation has recovered or protected a fund in fact; but the existence of a fund is not a prerequisite of the award itself.

(6) Costs § 32--Amount and Items Allowable--Attorney's Fees.
In a stockholder's derivative action, to find that benefits realized by the corporation were sufficiently ‘substantial‘ to warrant an award of attorneys' fees to plaintiff stockholders, the trial court need not determine that abuses existed in the corporate management, and that the derivative action corrected them; it will suffice if the court finds, upon proper evidence, that the result of the derivative action maintained the health of the corporation and raised the standards of fiduciary relationships and of other economic behavior, or prevented an abuse which would have been prejudicial to the rights and interests of the corporation or would have affected the enjoyment or protection of an essential right to the stockholder's interest.

(7) Costs § 32--Amount and Items Allowable--Attorney's Fees.
In a stockholders' derivative action, it was not significant that the ‘substantial-benefits‘ to the corporation were achieved by settlement of plaintiffs' action rather than by final judgment to entitle the successful stockholders to an award of attorneys' fees against defendant corporation.

(8) Costs § 32--Amount and Items Allowable--Attorney's Fees.
In a stockholders' derivative action against a corporation and two officer-directors whose alleged misconduct was the basis of the action, the trial court properly awarded attorneys' fees and costs to plaintiffs against defendant corporation where the trial court's finding that immediate changes in corporate management were substantial as benefits to the corporation and that plaintiffs' action had brought them about was supported by ample evidence, although some of the changes had been under consideration by the corporation's board of directors before plaintiffs sued and settled, and the real value of other changes was speculative.

(9) Corporations § 686--Officers--Liability--Indemnification.
Corp. Code, § 830, subd. (a), relating to indemnification of a corporate director or officer sued for misfeasance or nonfeasance, for litigation expenses including attorneys' fees, permits an indemnification order only if the person sued is successful in whole or in part, or the proceeding against him is settled with the approval of the court, and the court finds that his conduct fairly and equitably merits such indemnity.
See Cal.Jur.2d, Corporations, § 345; Am.Jur.2d, Corporations, §§ 1395, 1396. 


(10) Corporations § 686--Officers--Liability--Indemnification.
In enacting Corp. Code, § 830, relating to indemnification of corporate directors or officers sued for misfeasance or nonfeasance, for litigation expenses including attorneys' fees, the Legislature applied in favor of corporate personnel the theory under which a principal is obligated to indemnify an agent for litigation expenses arising from his performance of the agency, which applies only where the litigation against the agent was ‘unfounded‘; and the Legislature intended to limit the statutory indemnity of corporate officer-directors to expenses springing from the proper performance of their duties by conduct which the court finds fairly and equitably merits indemnity for attorneys' fees and costs.

(11) Corporations § 686--Officers--Liability--Indemnification.
In a stockholder's derivative action against a corporation and two officer-directors named as defendants and whose alleged misconduct was the basis of the action, the trial court erred in ordering indemnification of defendant officer-directors for litigation expenses including attorneys' fees where no evidence concerning their ‘conduct‘ was received when their indemnity application was heard, the parties stipulated to none, and did not stipulate to the court's finding, unsupported by any evidence, that their conduct ‘fairly and equitably‘ merited the indemnity awarded, and where no presumption applied in their favor while their innocence of wrongdoing and the fairness and regularity of their transactions were subject to detrmination in a future arbitration.

Levine v. Smith, 591 A.2d 194 (Del. 1991):

Shareholders' derivative suits were filed challenging corporation's repurchase from corporation's largest shareholder of all corporate stock and contingent notes in order to resolve ongoing disputes between shareholder and corporation with respect to operation of subsidiary company. The Court of Chancery, New Castle County, dismissed complaints. Shareholders appealed. The Supreme Court, Horsey, J., held that: (1) Chancery Court did not abuse its discretion in permitting shareholders to file second-amended complaint after decision on appeal; (2) Chancery Court did not abuse its discretion in confining its demand futility analysis of second-amended complaint to shareholders' claims based on newly discovered evidence; (3) shareholders' second-amended complaint did not establish futility in demand; (4) shareholder was not entitled to discovery prior to responding to motion to dismiss derivative suit based on claim of demand refused; and (5) Chancery Court did not abuse its discretion in rejecting shareholder's contention that corporate board's failure to permit shareholder to make oral presentation to board evidenced lack of due care or unreasonable conduct in responding to shareholder's demand.
Affirmed.
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Shareholder derivative suit is uniquely equitable remedy in which shareholder asserts on behalf of corporation claim belonging not to shareholder, but to corporation. Chancery Court Rule 23.1, Del.C.Ann.

Derivative suit is qualified or conditional remedy by reason of its potential for conflict between directors' power to manage corporation and shareholders' power to sue derivatively. Chancery Court Rule 23.1, Del.C.Ann.

Directors of corporation and not shareholders manage business and affairs of corporation, and accordingly, directors are responsible for deciding whether to engage in derivative litigation. Chancery Court Rule 23.1, Del.C.Ann.


Alternative requirements of shareholder derivative suit of pleading demand futility or wrongful refusal of demand are designed to strike balance between shareholder's claim of right to assert derivative claim and board of directors' duty to decide whether to invest resources of corporation in pursuit of shareholder's claim of corporate wrong; both the requirements of demand futility and wrongful refusal of demand are predicated upon and inextricably bound to issues of business judgment and standards of that doctrine's applicability. Chancery Court Rule 23.1, Del.C.Ann.
Although shareholders acted inappropriately in awaiting outcome of appeal before disclosing material evidence discovered pending appeal, trial court did not abuse its discretion in granting shareholders leave to file second-amended complaint based on newly discovered evidence subsequent to decision on appeal. Chancery Court Rule 60(b), Del.C.Ann.
Chancery Court did not abuse its discretion in limiting its second demand futility analysis to shareholders' claims based upon newly discovered evidence, rather than treating entire second-amended complaint as tabula rasa and reapplying its demand futility analysis to all repleaded claims, despite court's failure to resolve issue of scope of its review prior to filing of amended complaint and to impose conditions on shareholders' repleading. Chancery Court Rule 60(b), Del.C.Ann.
Shareholder's second-amended complaint failed to establish futility of demand based on lack of independence of corporation's outside directors, where shareholder's conclusory allegations that outside directors' independence was compromised by inside directors' misleading, manipulative and deceptive conduct were unsupported by particularized facts and were insufficient to establish that outside directors lacked independence and to show that majority of board of directors acted in so uninformed a manner as to fail to exercise due care.
Premise of shareholder claim of futility of demand is that majority of board of directors either has financial interest in challenged transaction or lacks independence or otherwise fails to exercise due care; on either showing, it may be inferred that board is incapable of exercising its power and authority to pursue derivative claims directly.

When lack of independence on part of corporation's board of directors is charged, shareholder must show that board is either dominated by officer or director who is proponent of challenged transaction or that board is so under his influence that its discretion is sterilized.
Assuming shareholder cannot prove that directors of corporation are interested or otherwise not capable of exercising independent business judgment with respect to transaction, shareholder in demand futility case must plead particularized facts creating reasonable doubt as to soundness of challenged transaction sufficient to rebut presumption that business judgment rule attaches to transaction.
Shareholder plaintiff suing derivatively claiming demand refused was not entitled to discovery prior to responding to corporation's motion to dismiss. Chancery Court Rule 23.1, Del.C.Ann.

Chancery court properly considered reasonable doubt standard as controlling its ultimate determination of sufficiency of shareholder's derivative complaint based on claim of demand refused to withstand dismissal on motion of corporate board of directors. Chancery Court Rules 12(b)(6), 23.1, Del.C.Ann.

Derivative complaint based on claim of demand refused which contained nothing more than bare conclusory allegations that corporate board of directors acted wrongfully in refusing demand was insufficient to meet particularity requirements of Rule 23.1; requirements of particularity applied both to shareholder's efforts to obtain desired action and reasons for failing to secure redress. Chancery Court Rules 12(b)(6), 23.1, Del.C.Ann.
Trial court was only required to address application of business judgment rule to board of directors' refusal of shareholder's demand, where shareholder's complaint based on wrongful refusal of demand tacitly and expressly conceded lack of self-interest and independence of majority of board.


Focus of derivative complaint alleging wrongful refusal of demand is different from focus of complaint alleging demand futility; legal issues are different, and therefore, legal standards applied to complaints are necessarily different.
When shareholder files derivative suit asserting claim of demand futility, hence demand excused, basis for such claim is that corporate board of directors is interested and not independent, and that transaction attacked is not protected by business judgment rule.

Chancery court did not abuse its discretion in rejecting shareholder's contention that corporate board of directors' failure to permit shareholder to make oral presentation to board evidenced lack of due care or unreasonable conduct in responding to shareholder's demand under business judgment rule.

Record did not support shareholder's contention that corporation's board of directors, after receiving shareholder's demand letter, did not undertake investigation of decision to repurchase majority shareholder's shares and did nothing, where board's letter of reply rejecting shareholder's demand stated that board determined after review that attempt to rescind agreement, or litigation was not in best interest of corporation.

Rales v. Blasband, 634 A.2d 927 (Del. 1993):

The United States District Court for District of Delaware certified question to
Delaware Supreme Court as to whether shareholder, under Delaware law, alleged facts to show that demand was excused on board of directors of parent corporation prior to commencing shareholder's derivative suit, which was neither simple derivative suit nor double derivative suit. The Supreme Court, Veasey, C.J., answered question in affirmative, finding that under appropriate inquiry, in instance in which parent board was not involved in challenged transaction which involved alleged breach of fiduciary duty in investment of proceeds from sale of subordinated notes by wholly owned subsidiary, reasonable doubt existed that certain directors would be free of financial interest in such decision, and that other directors could act independently in light of their employment with entities affiliated with directors who might have financial interest in such decision, thereby excusing demand.
Certified question in affirmative.

West Headnotes


Well-pleaded factual allegations of derivative complaint are accepted as true on motion to dismiss for failure to demonstrate that demand on board of directors is excused; conclusory allegations, however, are not accepted as true. Fed.Rules Civ.Proc.Rule 23.1, 28 U.S.C.A.

Scope of issues that may be considered in addressing certified question is limited by procedural posture of case. Sup.Ct.Rules, Rule 41(a), Del.C.Ann.

Delaware Supreme Court could not reconsider third circuit's determination that shareholder had standing to pursue derivative claims in considering certified question as to whether shareholder's failure to make demand on board was excused. Sup.Ct.Rules, Rule 41(a), Del.C.Ann.
Any Article III federal court, or highest appellate court of any other state, may certify question of law to Delaware Supreme Court as long as criteria for certification are satisfied. Sup.Ct.Rules, Rule 41(a), Del.C.Ann.; Del.C.Ann. Const. Art. 4, § 11(9).

Where certified question asked whether shareholder's amended complaint in derivative suit established that demand upon board of directors was excused under “substantive law of the State of Delaware,” it was necessary for Supreme Court to determine what applicable “substantive law” was before deciding whether demand on board could be excused.

In “stockholder derivative suit,” stockholder asserts cause of action belonging to corporation.

In “double derivative suit,” stockholder of parent corporation seeks recovery for cause of action belonging to subsidiary corporation.


Right of stockholder to prosecute derivative suit is limited to situations where stockholder has demanded that directors pursue corporate claim and they have wrongfully refused to do so or where demand is excused because directors are incapable of making impartial decision regarding litigation. Chancery Court Rule 23.1, Del.C.Ann.; 8 Del.C. § 141(a).

Where there is no conscious decision by directors to act or refrain from acting, business judgment rule has no application. Fed.Rules Civ.Proc.Rule 23.1, 28 U.S.C.A.; Chancery Court Rule 23.1, Del.C.Ann.


In stockholder derivative suits, Aronson test for demand futility is not applicable where board that would be considering demand did not make business decision which is being challenged in derivative suit; such situation arises where business decision was made by board of company, but majority of directors making decision have been replaced, where subject of derivative suit is not business decision of board, and where decision being challenged was made by board of different corporation. Fed.Rules Civ.Proc.Rule 23.1, 28 U.S.C.A.; Chancery Court Rule 23.1, Del.C.Ann.


In shareholder derivative suits in which board that would be considering shareholder's demand did not make business decision which is being challenged in derivative suit, issue as to futility of such demand depends on whether board that would be addressing demand can impartially consider its merits without being influenced by improper considerations; issue is whether or not particularized factual allegations of derivative stockholder complaint create reasonable doubt that, as of time complaint is filed, board of directors could have properly exercised its independent and disinterested business judgment in responding to demand; if derivative plaintiff satisfies burden, demand will be excused as futile. Fed.Rules Civ.Proc.Rule 23.1, 28 U.S.C.A.; Chancery Court Rule 23.1, Del.C.Ann.

Plaintiff in double derivative suit is required to satisfy Aronson test to establish that demand on subsidiary's board would have been futile; however, there is no need to create unduly onerous test for determining demand futility on parent board simply to protect against direct suits. Fed.Rules Civ.Proc.Rule 23.1, 28 U.S.C.A.; Chancery Court Rule 23.1, Del.C.Ann.


For purposes of shareholder derivative suit, stockholder who has met procedural requirements and has shown specific proper purpose for suit may use summary procedure embodied in Delaware statute to investigate possibility of corporate wrongdoing, so as to meet particularization requirement of Aronson. 8 Del.C. § 220.
Task of board of directors in responding to stockholder demand letter is two-step process; first, directors must determine best method to inform themselves of facts relating to alleged wrongdoing and considerations, both legal and financial, bearing on response to demand; if factual investigation is required, it must be conducted reasonably and in good faith; second, board must weigh alternatives available to it, including advisability of implementing internal corrective action commencing legal proceedings.
In responding to stockholder demand letter, board must be able to act free of personal financial interest and improper extraneous influences.


Where demand upon corporation has actually been made, stockholder contemplating stockholder derivative suit but making demand concedes independence and disinterestedness of majority of board to respond.


Director is considered interested where he or she will receive personal financial benefit from transaction that is not equally shared by stockholders; directorial interest also exists where corporate decision will have materially detrimental impact on director, but not on corporation and stockholders.


Certain members of board of directors of corporation had disqualifying financial interest that would have disabled them from impartially considering response to any demand made by stockholder prior to institution of stockholder derivative suit where alleged wrongdoing described in stockholder's complaint raised threat of personal liability and raised at least reasonable doubt that subsidiaries use of proceeds from sale of subsidiary's subordinated notes was valid exercise of business judgment; stockholder alleged that board members did not invest in government and other marketable securities as set forth in prospectus for offering, but in highly speculative “junk bonds” offered through brokerage house and purchased because of alleged desire on part of members of board of directors, who were members of both boards, to help brokerage house at time when it was under investigation and having trouble selling such bonds.


Shareholder's amended complaint in derivative action alleged particularized facts sufficient to create reasonable doubt that remaining members of board of director's parent corporation were capable of acting independently of those members of board who has disqualifying financial interest that disabled them from impartially considering response to any demand by shareholder prior to commencing suit to investigate alleged breach of fiduciary duties by board of subsidiary in allegedly violating conditions that prospectus put upon investment of proceeds from sale of subordinated notes.

Allegations of stockholder's amended complaint in stockholder's derivative suit established that demand upon board of parent corporation was excused with respect to alleged breach of fiduciary duty concerning investment of proceeds from sale of subordinated notes by wholly owned subsidiary; appropriate inquiry where board of parent was not involved in challenged transaction was whether complaint raised reasonable doubt regarding ability of majority of parent's board to exercise properly its business judgment and decision on demand had one been made and, based on existence of reasonable doubt that certain board members would be free of financial interest in such decision, and that other board directors could act independently in light of their employment with entities affiliated with directors having financial interest, demand was excused.

Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981):

Stockholder instituted derivative action, on behalf of corporation, to recover against ten officers and/or directors on theory there had been breaches of fiduciary duty. The Court of Chancery denied corporation's alternative motions to dismiss complaint or for summary judgment, and corporation took interlocutory appeal. The Supreme Court, Quillen, J., held that: (1) even though demand was not made on board of directors to sue and the initial decision of whether to litigate was not placed before the board, it retained all of its corporate power concerning litigation decisions; (2) self-interest taint of majority of the board was not per se a bar to delegation of board's power over litigation decisions to independent committee composed of two disinterested board members; and (3) in ruling on the motions, Court of Chancery was to inquire into independence and good faith of the committee and the bases supporting its conclusions, and, if independence and good faith were found, Court was to exercise its own independent business judgment in determining whether a motion should be granted.
Reversed and remanded.

West Headnotes
Law of the state of incorporation determines whether directors have power to dismiss a stockholder's derivative action.
Members of a corporation's board of directors may not cause derivative suit to be dismissed when it would be a breach of their fiduciary duty. 8 Del.C. § 141(a).

Board of directors' decision to cause a derivative suit to be dismissed as detrimental to corporation, after a demand has been made and refused, will be respected unless it was wrongful. 8 Del.C. § 141(a).
Stockholder may sue in equity in his derivative right to assert a cause of action on behalf of corporation, without prior demand on directors to sue, when it is apparent that a demand would be futile, that officers are under an influence which sterilizes discretion and that they could not be proper persons to conduct the litigation. 8 Del.C. § 141(a).
Any recovery obtained in a stockholder's derivative suit is to go to the corporation.
A committee with authority properly delegated to it by a corporation's board of directors has power to move for dismissal of a stockholder's derivative suit or for summary judgment if the entire board has such power. 8 Del.C. § 141(a, c).

In regard to stockholder's derivative suit based on theory that certain officers and/or directors of corporation had breached their fiduciary duty, even though demand was not made on board of directors to sue and the initial decision of whether to litigate was not placed before board, it retained all of its corporate power concerning litigation decisions. 8 Del.C. § 141(a, c); Chancery Court Rule 23.1, Del.C.Ann.

In regard to stockholder's derivative suit based on theory that ten officers and/or directors of corporation had breached their fiduciary duty, the self-interest taint of the majority of the board was not per se a bar to delegation of board's power over litigation decisions to independent committee composed of two disinterested board members; such committee could properly act for corporation by moving to dismiss the derivative litigation if it was believed to be detrimental to corporation's best interests. 8 Del.C. § 141(a, c); Chancery Court Rule 23.1, Del.C.Ann.

Basis of a motion, which independent committee causes corporation to file and which seeks dismissal of a stockholder's derivative suit, is best interest of the corporation, as determined by the committee; the motion should include a thorough written record of committee's investigation and its findings and recommendations. 8 Del.C. § 141(a, c); Chancery Court Rules 12, 12(b), 23.1, 41(a)(2), 56, Del.C.Ann.
In ruling on motions, in which corporation sought dismissal or summary judgment with respect to derivative suit based on theory that certain officers and/or directors breached their fiduciary duty after independent investigating committee created by board of directors determined that such suit was not in corporation's best interests, court of chancery was to inquire into independence and good faith of committee and the bases supporting its conclusions, with corporation to have burden of proof and court to have right to order limited discovery, and, if independence and good faith were found, court was to exercise its own independent business judgment in determining whether a motion should be granted. 8 Del.C. § 141(a, c); Chancery Court Rules 12, 12(b), 23.1, 41(a)(2), 56, Del.C.Ann.

In re Oracle Corp. Derivative Litigation, 824 A.2d 917 (Del. Ch. 2003):

Shareholders brought derivative action alleging insider trading by chief executive officer (CEO), chief financial officer (CFO), and two directors. Special litigation committee (SLC) moved for dismissal. The Court of Chancery, New Castle County, Strine, Vice Chancellor, held that ties among SLC members, university where they were tenured professors, and CEO and directors were so substantial that they caused reasonable doubt about the members' independence.
Motion denied.

West Headnotes


Special litigation committee (SLC) bore the burden of persuasion on motion to dismiss shareholder derivative action and was required to convince superior court that there was no material issue of fact calling into doubt its independence.
The question of independence turns on whether a director is, for any substantial reason, incapable of making a decision with only the best interests of the corporation in mind.
In order to prevail on its motion to terminate the shareholder derivative action, the special litigation committee (SLC) was required to persuade superior court that: (1) committee members were independent; (2) that they acted in good faith; and (3) that they had reasonable bases for their recommendations.
If the special litigation committee (SLC) meets burden of persuasion on motion to dismiss shareholder derivative action, superior court is free to grant motion or may, in its discretion, undertake its own examination of whether corporation should permit the suit to proceed in the best interests of the company.
Superior court must deny special litigation committee's (SLC) motion to terminate shareholder derivative action, if there is a material factual question causing doubt about whether the SLC was independent, acted in good faith, and had a reasonable basis for its recommendation; to grant the motion, the court needs to be convinced on the basis of the undisputed factual record, that the SLC was independent, acted in good faith, and had a reasonable basis for its recommendation.
Members of corporation's special litigation committee (SLC) could lose independence without being essentially subservient to officers and directors under investigation for insider trading; whether the members were under the domination and control of the interested parties was not the central inquiry in the independence determination necessary for ruling on SLC's motion to terminate shareholder derivative action.
A director may be compromised and lose independence, if he is beholden to an interested person; “beholden” does not mean just owing in the financial sense, and it can also flow out of personal or other relationships to the interested party.


Assessing the independence of corporation's special litigation committee (SLC) required examination of whether the SLC could independently make the difficult decision entrusted to it: whether the chief executive officer (CEO), chief financial officer (CFO), and two directors should face suit for insider trading-based allegations of breach of fiduciary duty.

Ties among special litigation committee (SLC) member, university where member was tenured professor, and director were so substantial that they caused reasonable doubt about the member's independence and ability to impartially consider whether director should face suit for insider trading; director was a fellow professor, member had been student of director and served with him as senior fellow at think tank, and a person in member's position would find it difficult to assess director's conduct without pondering his own association with director and their mutual affiliations.
Ties among special litigation committee (SLC) members, university where they were tenured professors, and director who was major benefactor were so substantial that they caused reasonable doubt about the members' independence and ability to impartially consider whether director should face suit for insider trading; the director was an alumnus, had recently donated $50,000 to university's law school after member made a speech at director's request, and served as advisory board chair of think tank where member was senior fellow, the members were aware of the importance of large contributors although they were not responsible for fundraising, their purported ignorance of director's donations was entitled to little weight, and even though the director's contributions were a very small proportion of university's endowment and annual donations, the contributions would not grow by callous indifference to alumni.

Ties among special litigation committee (SLC) members, university where they were tenured professors, and chief executive officer (CEO) were so substantial that they caused reasonable doubt about the members' independence and ability to impartially consider whether CEO should face suit for insider trading; CEO was very wealthy, was publicly considering extremely large contributions to university when members were being added to board, and headed a medical research foundation that was a source of nearly $10 million in funding to university, university's rejection of CEO's child for admission did not keep CEO from making public statements about consideration of huge donation, and although members claimed ignorance, an inquiry into CEO's connections with university should have been conducted before the SLC was finally formed and, at the very least, should have been undertaken in connection with its report.
Connections among special litigation committee (SLC) members, university where they were tenured professors, and chief executive officer (CEO) and directors would weigh on the mind of a reasonable member and generate a reasonable doubt about the SLC's impartiality in deciding whether to level the serious charge of insider trading; the connection would be on the mind of the SLC members in a way that generated an unacceptable risk of bias and suggested material considerations other than the best interests of the corporation.
Members of corporation's special litigation committee (SLC) could lack independence in seeking to terminate shareholder derivative suit against officers and directors for insider trading, even though nothing indicated that either member acted out of any conscious desire to favor the officers and directors or to do anything other than discharge their duties with fidelity; a conclusion that the SLC was not independent meant that members were not situated to act with the required degree of impartiality and did not mean not that the two accomplished professors lacked good faith and moral probity.
The independence inquiry concerning directors on corporation's special litigation committee (SLC) recognizes that persons of integrity and reputation can be compromised in their ability to act without bias when they must make a decision adverse to others with whom they share material affiliations.


Joy v. North, 692 F.2d 880 (2d Cir. 1982):

Plaintiffs brought shareholder's derivative action alleging that defendant officers and directors of corporation violated the National Banking Act and common-law fiduciary duties by authorizing and defending series of loans for the construction of the building. The United States District Court for the District of Connecticut, Warren W. Eginton, J., 519 F.Supp. 1312, dismissed the action and placed the report containing the recommendation of the special litigation committee under seal. Appeal was taken. The Court of Appeals, Ralph K. Winter, Circuit Judge, held that: (1) under Connecticut law, the business judgment rule does not limit judicial scrutiny of recommendations of a special litigation committee to terminate an action in a demand-not-required shareholder's derivative suit; (2) the report of the committee should not have been placed under seal; and (3) given the probability of a substantial net return to the corporation, the action should not have been dismissed.
Reversed and remanded.
Cardamone, Circuit Judge, concurred in part and dissented in part with an opinion.

West Headnotes

Business judgment rule extends only so far as reasons would justify its existence and, therefore, it does not apply in cases in which corporate decision lacks business purpose, is tainted by conflict of interest, is so egregious as to amount to no-win decision or results from obvious and prolonged failure to exercise oversight or supervision.
In normal course of events, decision whether to bring lawsuit is corporate economic decision subject to business judgment rule.
Where there is conflict of interest in directors' decision not to sue because directors themselves have profited from transaction underlying litigation or are named defendants, no demand need be made and shareholders can proceed directly with derivative suit.

Under Connecticut law, business judgment rule does not play major role where special litigation committee recommends termination of action in demand-not-required shareholders derivative suit. C.G.S.A. § 52-572j.
Under Connecticut law, the wide discretion afforded directors under business judgment rule does not apply when special litigation committee recommends dismissal of shareholder's derivative suit. C.G.S.A. § 52-572j.
Traditional fiduciary obligations of directors and officers under Connecticut law would not exist if sole enforcement method, derivative suit, can be eliminated upon recommendation of special litigation committee appointed by defendants. C.G.S.A. § 52-572j.
Corporation can play legitimate role in aiding court to determine whether maintenance of shareholder's derivative action is in fact in its interest.
Connecticut law allows court before which derivative action is pending to entertain motion for judgment by defendant corporation based on recommendation of special litigation committee, but court should apply far more vigorous scrutiny to that recommendation than occurs under good faith, independence and thoroughness test. C.G.S.A. § 52-572j.

Connecticut would adopt rule that, where derivative suit cannot be brought without prior demand upon directors followed by refusal, directors' decision will stand absent demonstration of self-interest or bad faith; but where such demand is excused and derivative action is properly brought, independent committee of directors may obtain dismissal only if trial court finds both that committee was independent, acted in good faith and made reasonable investigation and that in court's independent business judgment as to corporation's best interests, action should be dismissed. C.G.S.A. § 52-572j.
In shareholders' derivative actions, burden is upon defendant seeking summary judgment to demonstrate that action is more likely than not to be against interests of corporation. C.G.S.A. § 52-572j.

In determining whether to grant summary judgment terminating shareholder's derivative action, costs which may properly be taken into account are attorney fees and other out-of-pocket expenses related to litigation and time spent by corporate personnel preparing for and participating in trial. C.G.S.A. § 52-572j.
In determining whether to grant summary judgment terminating shareholder's derivative action, once court determines likely recoverable damages discounted by probability of finding of liability are less than costs to corporation in continuing action, court may take into account impact of distraction of key personnel by continued litigation and potential lost profits which may result from publicity of trial. C.G.S.A. § 52-572j.
Judicial scrutiny of special litigation committee recommendations that shareholder's derivative suit be terminated should be limited to comparison of direct costs imposed upon corporation by litigation with potential benefits. C.G.S.A. § 52-572j.
Documents used by parties moving for or opposing summary judgment should not remain under seal absent the most compelling reasons.
Protective orders are useful to prevent discovery from being used as club by threatening disclosure of matters which will never be used at trial. Fed.Rules Civ.Proc. Rule 26(c), 28 U.S.C.A.
Discovery involves use of compulsory process to facilitate orderly preparation for trial, not to educate or titillate the public. Fed.Rules Civ.Proc. Rule 26(c), 28 U.S.C.A.
Shareholder's derivative actions should not be routinely dismissed on basis of secret documents, but exercise of judgment is required to determine importance of material to adjudication, damage disclosure might cause in public interest in materials and, if special litigation committee recommends termination, committee must disclose to court and all parties not only its report but all underlying data. Fed.Rules Civ.Proc. Rule 26(c), 28 U.S.C.A.
In shareholder's derivative action, special litigation committee's report recommending dismissal of action should not be placed under seal and its use should not have been restricted. Fed.Rules Civ.Proc. Rule 26(c), 28 U.S.C.A.
Directors who willingly allow others to make major decisions affecting future of corporation wholly without supervision or oversight may not defend on their lack of knowledge, for that ignorance itself is breach of fiduciary duty.
Given probability of substantial net return to corporation in shareholder's derivative suit, suit should not have been dismissed. C.G.S.A. § 52-572j.

Brascan Ltd. v. Edper Equities Ltd., 477 F. Supp. 773 (S.D.N.Y. 1979):

A corporation obtained ex parte temporary restraining order barring a second corporation from exercising stockholders' rights with respect to any of such second corporation's shares in the plaintiff corporation, and from making any further purchases of such shares. On a motion for preliminary injunction, the District Court, Leval, J., held that: (1) an acquiring corporation's resumption of large-scale public purchases of the stock of a publicly-traded corporation, after its public announcement the preceding evening of its intention to make no further purchases, without announcing to the public its changed intentions, could constitute an omission to state a material fact necessary to make the statements made not misleading, within the antifraud rule; (2) requirements for preliminary injunctive relief were met without necessity of court's deciding what degree of scienter is required for injunctive relief to private party; (3) protection of the remaining stockholders of the target company who might well have been deceived as to value of their stock by reason of incorrect belief that buyer had withdrawn from market did not require that buyer be barred from further acquisition of stock, but, rather, balance of equities required only that buyer set record straight and disabuse shareholders of misleading effects of public statement which it had made, before making further purchases, and (4) given innocent nature of misleading statement made by corporation and corporation's undoubted willingness to make the appropriate corrections and ease and speed with which this might be accomplished, there was no basis for granting any injunctive relief with respect to continuing stock acquisitions by company.
Order in accordance with opinion.

West Headnotes

Statements made by corporation respecting its intention to acquire stock of another corporation which accurately reflected its changing positions were not confusing or misleading within meaning of Securities and Exchange Commission antifraud rule. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Public statement to effect that corporation had no specific present plans to proceed with an offering for shares of another corporation was not shown to have been fraudulent or deceptive when made, nor to have become so very soon after. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
Corporation was under no duty to make public announcement of its intentions to purchase stock of another corporation prior to entering the market. Securities Exchange Act of 1934, §§ 10(b), 13(d), 14(d, e), 27, 15 U.S.C.A. §§ 78j(b), 78m(d), 78n(d, e), 78aa.
There is as yet no law governing securities markets which requires buyer to handle his bids in manner which will insure that he has to pay highest possible price for what he wants to buy. Securities Exchange Act of 1934, §§ 10(b), 13(d), 14(d, e), 27, 15 U.S.C.A. §§ 78j(b), 78m(d), 78n(d, e), 78aa.
Having undertaken to announce publicly its April 30 massive acquisition of stock of another company and its intention to make no further purchases, the acquiring company's resumption of large-scale acquisitions on May 1 without announcing to public a change from its recently announced intentions could constitute omission to state material fact necessary to make the statements made not misleading, within antifraud rule. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
For injunctive relief designed to protect shareholders from possibility of being misled by continuing effect of public statement, all that was needed was sufficiently serious question going to merits to make it fair ground for litigation and balance of hardships tipping decidedly toward party requesting preliminary relief, together with irreparable harm, and requirements for preliminary injunctive relief were narrowly met without necessity of court's deciding whether scienter was required for injunctive relief to private party. Securities Exchange Act of 1934, §§ 10(b), 13(d), 14(d, e), 27, 15 U.S.C.A. §§ 78j(b), 78m(d), 78n(d, e), 78aa.
Securities Exchange Act provisions under which it was asserted that statement should have been filed on acquiring more than five percent of stock of company are not applicable except to equity securities of companies registered pursuant to Exchange Act. Securities Exchange Act of 1934, §§ 12, 12(g), 13(d), 14(d, e), 15 U.S.C.A. §§ 78 l, 78 l (g), 78m(d), 78n(d, e).
Company's acquisition of large amount of stock of other corporation in open market purchases, bidding cautiously so as to avoid bidding up price to excessive levels unless there was large volume available at such prices, was not “tender offer” within meaning of Williams Act. Securities Exchange Act of 1934, § 14(e), 15 U.S.C.A. § 78n(e).
If seller's broker was capable of rounding up large volume of shares for sale at price that buyer was willing to pay, buyer's objectives would be satisfied and broker would make money, but same did not make broker buyer's agent for solicitation of sellers' shares. Securities Exchange Act of 1934, §§ 12, 12(g), 13(d), 14(d, e), 15 U.S.C.A. §§ 78 l, 78 l (g), 78m(d), 78n(d, e).
Justification for permitting issuer to maintain action for alleged deception is that issuer is in best position to protect interests of its shareholders from further deception. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
Stock sellers were not entitled to injunctive relief to extent that open market offered them better relief than rescission, but if they were injured in price they received, proper remedy is to seek compensation by damages action.
Protection of remaining stockholders who might have been deceived as to value of their stock by reason of incorrect belief that buyer had withdrawn from market did not require that buyer be barred from making further acquisition of stock, but, rather, balance of equities required only that buyer set record straight and disabuse shareholders of misleading effects of public statement which it had made, before making further purchases. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
Given innocent nature of misleading statement made by corporation and corporation's undoubted willingness to make the appropriate corrections and ease and speed with which this might be accomplished, there was no basis for granting any injunctive relief with respect to continuing stock acquisitions by company.

Katz v. Bregman, 431 A.2d 1274 (Del. Ch. 1981):

Stockholder sought preliminary injunction prohibiting sale of corporation's Canadian assets. The Court of Chancery, New Castle County, Marvel, Chancellor, held that where Canadian assets accounted for substantial percentage of corporation's pretax income in the years prior to proposed sale, Canadian assets constituted over 51% of corporation's total assets and generated approximately 45% of corporation's 1980 net sales, and corporation proposed, after sale, to radically depart from its historically successful line of business, proposed sale would, if consummated, constitute sale of substantially all of corporation's assets, and thus stockholder was entitled to injunction preventing consummation of sale at least until sale was approved by majority of outstanding stockholders entitled to vote at meeting duly called on at least 20 days' notice.
Motion for preliminary injunction granted.

West Headnotes
At common law, sale of all or substantially all of the assets of a corporation required unanimous vote of the stockholders. 8 Del.C. § 271.
Where corporation proposed to sell its Canadian assets which accounted for 34.9% of corporation's pretax income in 1976, and 36.9% in 1977, 42% in 1978, 51% in 1979, and 52.4% in 1980, Canadian operations constituted over 51% of corporation's total assets and generated approximately 45% of corporation's 1980 net sales, and corporation proposed, after sale of Canadian assets, to radically depart from historically successful business, proposed sale of Canadian assets would, if consummated, constitute sale of substantially all of corporation's assets, and thus stockholder was entitled to injunction preventing consummation of sale at least until sale was approved by majority of outstanding stockholders of corporation entitled to vote at meeting duly called on at least 20 days' notice. 8 Del.C. § 271.

Thorpe v. CERBCO, 676 A.2d 444 (Del. 1996):

Shareholder brought derivative action against controlling shareholders who were also directors of corporation, alleging that controlling shareholders usurped corporate opportunity by not informing corporation of another corporation's interest in purchasing corporation's subsidiary. The Court of Chancery, New Castle County, 1995 WL 478954, held that controlling shareholders usurped corporate opportunity, but that corporation sustained no damage. Shareholder appealed. The Supreme Court, Walsh, J., held that: (1) controlling shareholders usurped corporate opportunity and breached their duty of loyalty to corporation; (2) corporation could not recover transactional damages for controlling shareholders' breach of duty of loyalty; but (3) controlling shareholders were liable to corporation for expenses corporation incurred in connection with negotiations for controlling shareholders' proposed sale of their interest in corporation to other corporation.
Affirmed in part, reversed in part, and remanded.

West Headnotes
Supreme Court accepts factual determinations made by Court of Chancery after trial if supported by record and not clearly erroneous.
Statutory power to sell all of corporation's assets upon vote of holders of majority of corporation's stock must be exercised within constraints of duty of loyalty. 8 Del.C. § 271.
Controlling shareholders who were also directors of corporation usurped corporate opportunity and breached their duty of loyalty to corporation, where president of another corporation approached controlling shareholders about purchasing corporation's subsidiary, controlling shareholders failed to inform other directors of other corporation's interest in purchasing subsidiary, and controlling shareholders attempted to convince other corporation to purchase their controlling interest in corporation rather than purchasing corporation's subsidiary.
Disclosure to and informed approval by board of directors may insulate director from liability where corporate opportunity doctrine otherwise applies; director who opts not to inform board of corporate opportunity acts at his peril unless he is ultimately able to demonstrate post hoc that corporation was not deprived of opportunity in which it had interest in or capability of engaging.
Potential sale of corporation's stock in its subsidiary would have constituted sale of “substantially all of corporation's assets” and, thus, controlling shareholders would have had right to block potential sale under statute which requires vote of holders of majority of corporation's stock to approve sale of substantially all of corporation's assets, where corporation's stock in subsidiary accounted for 68% of corporation's assets and subsidiary was corporation's primary income generating asset. 8 Del.C. § 271.
Corporation could not recover transactional damages for controlling shareholders' breach of duty of loyalty in usurping corporate opportunity to sell subsidiary to another corporation; corporation could not have sold subsidiary even if controlling shareholders had not usurped opportunity, since controlling shareholders had power to veto sale under statute which requires vote of holders of majority of corporation's stock to approve sale of substantially all of corporation's assets. 8 Del.C. § 271.
Damages flowing from breach of fiduciary duty are to be liberally calculated.
Controlling shareholders who usurped corporate opportunity to sell subsidiary to another corporation were liable to corporation for expenses corporation incurred in connection with negotiations for controlling shareholders' proposed sale of their interest in corporation to other corporation; if controlling shareholders had not tried to sell their interest in corporation in violation of their duty of loyalty, they would not have received $75,000 from other corporation in connection with letter of intent, and corporation would not have incurred expenses such as legal and due diligence costs.

Hollinger, Inc. v. Hollinger Int’l, 858 A.2d 342 (Del. Ch. 2004):

Background: After corporation obtained injunction in breach of contract and fiduciary duty action against company that was controlling shareholder of corporation and company's owner, 844 A.2d 1022, company that was controlling shareholder brought action alleging that its statutory and equitable right to vote on the sale of corporation's subsidiary was violated and sought a preliminary injunction to prevent the sale.

Holdings: The Court of Chancery, Strine, Vice Chancellor, held that:
(1) corporation's subsidiary did not comprise substantially all of corporation's assets such that a shareholder vote on the proposed sale was required;
(2) equity did not require that controlling shareholder vote on or have veto power over corporation's sale of subsidiary on ground that controlling shareholder was inhibited by court injunctions from removing corporation's board majority;
(3) corporation's corporate review committee (CRC) was not grossly negligent in decisionmaking process that led to the decision to sell subsidiary;
(4) subsidiary was not quantitatively vital to corporation, for purposes of determining whether sale of subsidiary constituted a sale of substantially all of the corporation's assets such that shareholder approval was required; and
(5) subsidiary was not qualitatively vital to corporation, for purposes of determining whether sale of subsidiary constituted a sale of substantially all of the corporation's assets.

Motion for preliminary injunction denied.

West Headnotes



Subsidiary that owned a leading newspaper and a magazine in the United Kingdom did not comprise “substantially all” of corporation's assets such that company that was controlling shareholder of corporation was entitled to vote on proposed sale of such subsidiary, though subsidiary was a very important asset, newspaper had a great journalistic reputation and subsidiary was likely corporation's most valuable asset, where corporation possessed several other important assets, including a collection of publications in Chicago that approached the subsidiary in its economic importance to corporation, corporation based its decision to sell subsidiary on advice that the collection was worth more than the subsidiary, such collection had been outperforming profitability of subsidiary, and collection was likely to continue to generate earnings at levels akin to subsidiary's. 8 Del.C. § 271.
Statute requiring a shareholder vote when a corporation sells substantially all of its assets is designed as a protection for rational owners of capital, and its proper interpretation requires a court to focus on the economic importance of assets, not their aesthetic worth. 8 Del.C. § 271.
Equity did not require that controlling shareholder vote on or have veto power over corporation's sale of subsidiary that owned a leading newspaper and a magazine in the United Kingdom on ground that controlling shareholder was inhibited by court injunctions from removing corporation's board majority that approved sale, as controlling shareholder had no inalienable right to usurp the authority of board of directors that it elected, and there was no equitable reason why controlling shareholder should have veto power when other shareholders did not have same right. 8 Del.C. § 141.

Corporation's corporate review committee (CRC) was not grossly negligent in decisionmaking process that led to decision to sell subsidiary that owned a leading newspaper and a magazine in the United Kingdom such that equity demanded that company that was controlling shareholder of corporation was entitled to an injunction against sale, where CRC and its bankers performed an aggressive market canvass that was rationally designed to elicit favorable bids for the entire corporation and for its various components, only when such market check showed that selling the whole corporation or other parts was not an optimal strategy did CRC focus on sale of subsidiary, and CRC then conducted a final round of bidding using an open auction process and received a price of $1.2 billion that would enable corporation to pay down considerable debt and deliver an immediate return to shareholders.

On a motion for preliminary injunctive relief, the moving party must demonstrate a reasonable probability of success on the merits, that absent injunctive relief irreparable harm will occur, and that the harm the moving party will suffer if the requested relief is denied outweighs the harm the opponents will suffer if relief is granted.

Purpose of statutory requirement allowing a sale of all or substantially all of a corporation's property and assets only with the approval of a shareholder vote does not rest primarily in a desire to protect stockholders by affording them a vote on transactions previously not requiring their assent; rather, requirement's predecessors were enacted to address the common law rule that invalidated any attempt to sell all or substantially all of a corporation's assets without unanimous stockholder approval. 8 Del.C. § 271.


The definitional test used by the courts in applying statute requiring shareholder approval of a sale of all or substantially all of a corporation's assets must begin with and ultimately necessarily relate to the statutory language, and thus must attempt to give practical life to the words “substantially all.” 8 Del.C. § 271.


The first question under the Gimbel test in determining whether a sale of a corporate asset constitutes a sale of substantially all of the corporation's assets such that shareholder approval is required is whether the asset is quantitatively vital to the operations of the corporation. 8 Del.C. § 271.


Subsidiary that owned a leading newspaper and magazine in the United Kingdom was not “quantitatively vital” to corporation, for purposes of determining whether sale of subsidiary constituted a sale of substantially all of the corporation's assets such that shareholder approval was required, even if subsidiary was the most valuable asset corporation possessed, where even after the sale corporation would retain other significant assets, including another newspaper group that had a strong record of past profitability and expectations of healthy profit growth, corporation had received a $1.2 billion offer for subsidiary, and when bidding on other newspaper group had halted corporation received bid for other newspaper group of $950 million. 8 Del.C. § 271.

Subsidiary that owned a leading newspaper and magazine in the United Kingdom was not “qualitatively vital” to corporation, for purposes of determining whether sale of subsidiary constituted a sale of substantially all of the corporation's assets under the Gimbel test such that shareholder approval was required, though newspaper that subsidiary owned was one of the world's most highly regarded newspapers, as qualitative part of the Gimbel test focused primarily on economic quality, sale of subsidiary did not strike at corporation's “heart and soul,” during the course of its existence corporation had frequently bought and sold a wide variety of publications, no investor in corporation would have assumed that any of corporation's assets were sacrosanct, and after sale of subsidiary corporation would still retain valuable assets. 8 Del.C. § 271.

Statute requiring shareholder approval for all or substantially all of a corporations's assets permits a board to sell one business without shareholder approval when other substantial businesses are retained. 8 Del.C. § 271.

If the portion of the business not sold constitutes a substantial, viable, ongoing component of the corporation, a sale of a corporate asset is not subject to statute requiring shareholder approval of a sale of all or substantially all of a corporation's assets. 8 Del.C. § 271.

The law vests most managerial power over the corporation in the board, and not in the stockholders. 8 Del.C. § 141.

Glassman v. Unocal Exploration Corp., 777 A.2d 242 (Del. 2001):

Following parent corporation's “short-form” merger with subsidiary, subsidiary's minority shareholders filed class action, alleging that parent and its directors breached their fiduciary duties of entire fairness and full disclosure. The Court of Chancery, New Castle County, entered judgment for parent. Shareholders appealed. The Supreme Court, Berger, J., held that: (1) in “short-form” merger, parent corporation does not have to establish entire fairness, and (2) absent fraud or illegality, only recourse for minority stockholder who is dissatisfied with consideration resulting from “short-form” merger is appraisal.
Affirmed.

West Headnotes


A minority stockholder of a subsidiary corporation cannot challenge a short-form merger by seeking equitable relief through an entire fairness claim. 8 Del.C. § 253.

Absent fraud or illegality, appraisal is the exclusive remedy available to a minority stockholder who objects to a short-form merger. 8 Del.C. § 253.

With respect to the appraisal rights of a minority shareholder following a “short-form” merger, the determination of fair value must be based on all relevant factors, including damages and elements of future value, where appropriate. 8 Del.C. § 253.

If a “short-form” merger was timed to take advantage of a depressed market, or a low point in the company's cyclical earnings, or to precede an anticipated positive development, the appraised value of a minority shareholder's interest may be adjusted to account for those factors. 8 Del.C. § 253.

Although fiduciaries are not required to establish entire fairness in a short-form merger, the duty of full disclosure remains. 8 Del.C. § 253.

In re Vision Hardware Group, Inc., 669 A.2d 671 (Del. Ch. 1995):

In appraisal proceeding, the Court of Chancery, New Castle County, Allen, Chancellor, held that appropriate valuation of debt of company that was not financially able to refinance its debt, was insolvent, and was on verge of bankruptcy, for purposes of appraising fair value of stock of shareholders who dissented from company's merger, was dollar value of legal claim that debt represented.
So ordered.

West Headnotes
Appropriate valuation of debt of company that was not financially able to refinance its debt, was insolvent, and was on verge of bankruptcy, for purposes of appraising fair value of stock of shareholders who dissented from company's merger, was dollar value of legal claim that debt represented. 8 Del.C. § 262.
In appraisal proceeding, to accomplish objective of providing dissenting shareholders value of their shares at time of merger from which they dissented, affording them, however, no element of value arising from accomplishment or expectation of merger, courts will attempt to value whole enterprise as going concern and will afford dissenting shareholders their pro-rata portion free of any minority discount. 8 Del.C. § 262(h).


Generally, because shareholders are entitled to their proportionate share of synergies created by current deployment of assets and good will of firm, in determining fair value of stock, even for financially troubled companies, court appraises such stock on going concern and not on liquidation basis. 8 Del.C. § 262.

Allenson v. Midway Airlines Corp., 789 A.2d 572 (Del. Ch. 2001):

Airline's public shareholders, who were cashed out pursuant to airline's merger with company set up specifically to merge with airline, brought appraisal action against airline, alleging that consideration for merger was inadequate because it failed to include elements of fair value, including concessions made by airline's creditors. The Court of Chancery, New Castle County, Jacobs, Vice Chancellor, held that creditors' concessions were contingent on merger going through and therefore not an element of value which could be considered in determination of fair value.
Judgment for Respondents.

West Headnotes

Concessions made by nearly bankrupt airline's creditors, which were contingent on airline's merger with company set up specifically to merge with airline, did not add value to the airline for purposes of appraisal action brought by airline's public shareholders, who were cashed out pursuant to merger, as airline and its controlling stockholder neither possessed nor exercised the legal power to implement the concessions on or before the merger date. 8 Del.C. § 262.


The value added by an acquiror's business plan becomes cognizable in an appraisal proceeding only if it is actually being implemented. 8 Del.C. § 262.

Hariton v. Arco Elec., Inc., 182 A.2d 22 (Del. Ch. 1962):

Action challenging validity of purchase of corporation's assets. The Chancery Court, New Castle County, Short, V. C., held inter alia that where negotiations which ultimately led to transfer of assets by first corporation to second corporation were conducted by representatives of the two corporations at arm's length, and after sale first corporation continued in existence as corporate entity following exchange of securities for its assets for purpose of winding up its affairs by distribution of second corporation's stock, transaction was not a de facto merger with consequent right of appraisal in dissenting stockholder.
Defendant's motion for summary judgment granted.

West Headnotes

The right of appraisal accorded to a dissenting stockholder by merger statute is in compensation for the right which he had at common law to prevent a merger. 8 Del.C. § 271.

At common law, a single dissenting stockholder could prevent a sale of all of assets of a corporation.


Where negotiations which ultimately led to transfer of assets by first corporation to second corporation were conducted by representatives of the two corporations at arm's length, and after sale first corporation continued in existence as corporate entity following exchange of securities for its assets for purpose of winding up its affairs by distribution of second corporation's stock, transaction was not a de facto merger with consequent right of appraisal in dissenting stockholder. 8 Del.C. § 271.

The various sections of Delaware corporation law conferring authority for corporate action are independent of each other and the given result may be accomplished by proceeding under one section which is not possible, or even forbidden under another.

Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985):    

A minority shareholder making a hostile tender offer for company's stock filed a complaint to challenge decision of board of directors to effect a self-tender offer by corporation for its own shares. The Court of Chancery entered a preliminary injunction requested by minority shareholder, and corporation appealed. The Supreme Court, Moore, J., held that board of directors, having acted in good faith and, after reasonable investigation, found that minority shareholder's two-tier “front loaded” cash tender offer for approximately 37% of corporation's outstanding stock at a price of $54 per share was both inadequate and coercive, was vested with both power and duty to oppose same and, hence, to effect a self-tender by corporation for its own shares which excluded particular stockholder's participation and which operated either to defeat inadequate tender offer or, in event offer still succeeded, to provide 49% of shareholders, who would otherwise be forced to accept junk bonds, with $72 worth of senior debt.
Decision reversed, and preliminary injunction vacated.

West Headnotes



Statutes respecting management of a corporation's business [8 Del.C. § 141(a)] and conferring broad authority upon a corporation to deal in its own stock [8 Del.C. § 160(a)] must be read as authorizing a board of directors to deal selectively with the shareholders provided that they do not act out of a sole or primary purpose to entrench themselves in office.

The power of a board of directors to act on behalf of a corporation derives from a fundamental duty and obligation to protect the corporate enterprise, which includes the shareholders, from harm reasonably perceived, irrespective of its source. 8 Del.C. §§ 141(a), 160(a).

The business judgment rule, including the standards by which the conduct of a board of directors is judged, is applicable in the context of a takeover, and entails a presumption that in making a business decision the directors act on an informed basis, in good faith, and in the honest belief that the action taken was in the best interest of the company. 8 Del.C. §§ 141(a), 160(a).

A court will not substitute its judgment for that of the board of directors of a corporation if the judgment can be attributed to any rational business purpose. 8 Del.C. §§ 141(a), 160(a).

A board of directors addressing a pending takeover bid has an obligation to determine whether the offer is in the best interest of the corporation and its shareholders and, in that respect, its decision is no different from any other responsibility it shoulders and should be no less entitled to the respect it otherwise would be accorded in the realm of business judgment. 8 Del.C. §§ 141(a), 160(a).



There is an enhanced duty which calls for judicial examination at the threshold before the protections of the business judgment rules may be conferred upon a decision of the board of directors to purchase a stockholder's shares with corporate funds, and this entails an examination of whether the directors have shown that they had reasonable grounds for believing that a danger to corporate policy and effectiveness existed because of shareholder's stock ownership. 8 Del.C. §§ 141(a), 160(a).


The burden of a board of directors to show that a purchase of shares with corporate funds was required to remove a threat to corporate policy is satisfied by showing good faith and reasonable investigation. 8 Del.C. §§ 141(a), 160(a).
Proof of good faith and reasonable investigation with respect to a decision of the board of directors to purchase shares with corporate funds to remove a threat to corporate policy is materially enhanced by the approval of a board comprised by a majority of outside independent directors who have acted in accordance with the governing standards. 8 Del.C. §§ 141(a), 160(a).

Corporate directors have a fiduciary duty to act in the best interest of the corporation's stockholders and this duty extends to protecting the corporation and its owners from perceived harm whether a threat originates from third parties or other shareholders. 8 Del.C. §§ 141(a), 160(a).

Restriction placed upon a stock repurchase by a board of directors to remove a threat to corporate policy is that the directors may not have acted solely or primarily out of a desire to perpetuate themselves in office. 8 Del.C. §§ 141(a), 160(a).

Inequitable action by board of directors with respect to purchase of shares with corporate funds to remove a perceived threat to corporate policy may not be taken under guise of law. 8 Del.C. §§ 141(a), 160(a).


Standard of proof for determining whether purchase of shares with corporate funds was designed as a defensive measure to thwart or impede a takeover is whether purchase was motivated by good faith concern for welfare of corporation and its stockholders, which in all circumstances must be free of any fraud or other misconduct.

If purchase of shares with corporate funds to remove a threat to corporate policy is to come within ambit of business judgment rule, it must be reasonable in relation to threat posed, which entails an analysis by directors of nature of takeover bid and its effect on corporate enterprise, an analysis which may include inadequacy of price offered, nature and timing of offer, questions of illegality, in fact on constituencies other than shareholders, risk of nonconsummation, and quality of securities being offered in exchange. 8 Del.C. §§ 141(a), 160(a).

A board of directors considering a purchase of shares with corporate funds to remove a threat to corporate policy may reasonably consider basic stockholder interests at stake, including those of short term speculators, whose actions may have fueled coercive aspect of offer at expense of long term investor. 8 Del.C. §§ 141(a), 160(a).

Board of directors, consisting of a majority of independent directors, acted in good faith when, after reasonable investigation, it found that minority shareholder's two-tier “front loaded” cash tender offer for approximately 37% of corporation's outstanding stock at a price of $54 per share was both inadequate and coercive because value of corporation's shares was substantially above $54 per share offered in cash at front end, whereas subordinated securities to be exchanged in amounts issued or paid to remaining shareholders squeezed out in back end merger were junk bonds worth far less than $54, and shareholders would thus be stampeded into tendering at first tier, even if price was inadequate, out of fear of what they would receive at back end of transaction. 8 Del.C. §§ 141(a), 160(a).

Board of directors, having acted in good faith and, after reasonable investigation, found that minority shareholder's two-tier “front loaded” cash tender offer for approximately 37% of corporation's outstanding stock at a price of $54 per share was both inadequate and coercive, was vested with both power and duty to oppose same and, hence, to effect a self-tender by corporation for its own shares which excluded particular stockholder from participation and which operated either to defeat inadequate tender offer or, in event offer still succeeded, to provide 49% of its shareholders, who would otherwise be forced to accept junk bonds, with $72 worth of senior debt. 8 Del.C. §§ 141(a), 160(a).


Principle of selective stock repurchases by a board of directors with corporate funds in order to remove a threat to corporate policy is not discriminatory even though it precludes a raider from sharing in a benefit available to all other shareholders. 8 Del.C. §§ 141(a), 160(a).

Exclusion which resulted when board of directors effected a self-tender of corporation's own shares to exclusion of a shareholder making a hostile tender offer for company's stock was not invalid nor did directors' own participation in offer rise to level of a disqualifying interest. 8 Del.C. §§ 141(a), 160(a).
Situation which occurred when board of directors effected a self-tender of corporation's own shares to exclusion of a stockholder making a hostile tender offer for company's own stock did not become an “interested” director transaction merely because certain board members were large stockholders. 8 Del.C. §§ 141(a), 160(a).

Though board of directors continued to owe due care and loyalty to a stockholder making a hostile tender offer for company's stock, in face of destructive threat which tender offer was perceived to pose, board had a supervening duty to protect the corporate enterprise, which included other shareholders, from threatened harm. 8 Del.C. §§ 141(a), 160(a).


Stockholder was not precluded from acting in its own self interest by making a hostile tender offer for company's stock, but when responding to perceived harm, company was not required to guarantee a benefit to stockholder, who was deliberately provoking danger being aggressed, and was not under an obligation to sacrifice itself and its other shareholders in face of challenge. 8 Del.C. §§ 141(a), 160(a).

Unless it is shown by a preponderance of the evidence that a decision by a board of directors to purchase shares with corporate funds to remove a threat to corporate policy is primarily based on perpetuating the directors in office, or some other breach of fiduciary duties such as fraud, overreaching, lack of good faith, or being uninformed, a court will not substitute its judgment for that of the board. 8 Del.C. §§ 141(a), 160(a).

Moran v. Household Int’l, Inc., 500 A.2d 1346 (Del. 1985):  

Appeal was taken from decision of the Court of Chancery, 490 A.2d 1059 upholding directors' adoption of preferred share purchase rights plan as legitimate exercise of business judgment. The Supreme Court, McNeilly, J., held that: (1) directors were authorized to adopt rights plan; (2) plan did not usurp rights of stockholders to receive tender offers by changing corporation's fundamental structure; and (3) plan was legitimate exercise of business judgment.
Affirmed.

West Headnotes


Business judgment rule was applicable in reviewing defensive mechanism adopted by corporation to ward off possible takeover attempt.

Business judgment rule can only sustain corporate decision making or transactions that are within power or authority of board of directors.

Board of directors had authority to adopt takeover defense, a preferred share purchase rights plan, whereby common stockholders were entitled to issuance of one right per common share upon announcement of tender offer for 30% of corporation's shares or acquisition of 20% of corporation's shares by any single entity or group and, if right was not exercised and, thereafter, merger or consolidation occurred, rights holder could exercise each right to purchase $200 of common stock of tender offeror for $100. 8 Del.C. §§ 141(a), 157.

Fact that plaintiffs did not raise constitutional issues in posttrial briefing after raising such contentions in “pre-trial memo of points and authorities” and in opening statement did not preclude plaintiffs from raising issues before Supreme Court. Sup.Ct.Rules, Rule 8, Del.C.Ann.


Fact that directors of corporation act pursuant to state statute provides insufficient nexus to state for there to be state action which may violate Commerce Clause [U.S.C.A. Const. Art. 1, § 8, cl. 3] or Supremacy Clause [U.S.C.A. Const. Art. 6, cl. 2].


Preferred share purchase rights plan adopted as takeover defense did not usurp rights of stockholders to receive tender offers by changing corporation's fundamental structure.


When board of directors was faced with tender offer and request to redeem preferred share purchase rights issued pursuant to takeover defense, they would be held to same fiduciary standards as any other board of directors would be held to in deciding to adopt defensive mechanism, the same standard as they were held to in originally approving rights plan.


Mere acquisition of right to vote 20% of corporation's shares through proxy solicitation would not trigger preferred share purchase rights, because holder of proxy was not “beneficial owner” of stock, and therefore, rights plan, adopted by board of directors as takeover defense, did not fundamentally restrict proxy contests.

“Business judgment rule” is a presumption that in making a business decision directors of corporation act on informed basis, in good faith and in honest belief that action taken is in best interests of company.


When business judgment rule applies to adoption of defense to takeover attempts, directors must show that they had reasonable grounds for believing that danger to corporate policy and effectiveness existed; they satisfy that burden by showing good faith and reasonable investigation.

When business judgment rule applies to adoption of defense to takeover attempts, directors must show that defensive mechanism was reasonable in relation to threat posed, and that proof is materially enhanced where majority of board favoring proposal consisted of outside independent directors who have acted on informed basis, in good faith and in honest belief that action taken was in best interests of company.

Once directors satisfy initial burden of justifying adoption of defense to corporate takeover, burden shifts back to challengers who have ultimate burden of persuasion to show breach of directors' fiduciary duties.

To determine whether business judgment reached by board of directors was an informed one, court determines whether directors were grossly negligent.


Directors' adoption of takeover defense of preferred share purchase rights plan, whereby common stockholders were entitled to issuance of one right per common share upon announcement of tender offer for 30% of corporation's share or acquisition of 20% of corporation's share by single entity or group, and if right was not exercised, and thereafter, merger or consolidation occurred, rights holder could exercise each right to purchase $200 of common stock of tender offeror for $100 constituted legitimate exercise of business judgment, where directors were concerned over increasing frequency in financial services industry of “boot-strap” and “bust-up” takeovers. 8 Del.C. §§ 141, 151, 157.

Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986):  

Bidder for corporations stock brought action to enjoin certain defensive actions taken by the target corporation and others. The Court of Chancery, New Castle County, 501 A.2d 1239, granted preliminary injunction and defendants appealed. The Supreme Court, 505 A.2d 454 affirmed, with an opinion to issue. The Supreme Court, Moore, J., held that: (1) lockups and related agreements are permitted under Delaware law where their adoption is untainted by director interest or other breaches of fiduciary duties; (2) actions taken by directors in the instant case did not meet that standard; (3) concern for various corporate constituencies is proper when addressing a takeover threat; (4) that principle is limited by the requirement that there be some rationally related benefit accruing to the stockholders; (5) there were no such benefits in the instant case; and (6) when sale of the company becomes inevitable, duty of board of directors changes from preservation of the corporate entity to maximization of the company's value at a sale for the stockholders' benefits.
Affirmed.

West Headnotes



Lockups and related agreements are permitted under Delaware law where their adoption is untainted by corporate director interest or other breaches of fiduciary duty.

Concern for various corporate constituencies is proper when directors address a takeover threat but that principle is limited by the requirement that there be some rationally related benefit accruing to the stockholders.

In discharging duties to manage business and affairs of a corporation, directors owe fiduciary duties of care and loyalty to the corporation and its shareholders; those principles apply with equal force when a board of directors approves a corporate merger and are the bedrock of the law regarding corporate takeovers. 8 Del.C. §§ 141(a), 251(b).

While the business judgment rule may be applicable to the actions of corporate directors responding to takeover threats, the principles of care, loyalty, and independence upon which it is founded must first be satisfied.

Potential for conflict when board of directors implements antitakeover measures places upon the directors the burden of proving that they had reasonable grounds for believing that there was a danger to corporate policy and effectiveness, a burden which is satisfied by showing good faith and reasonable investigation.

Board of directors must analyze nature of proposed takeover and its effect on the corporation in order to ensure that responsive action taken by the board is reasonable in relation to the threat posed to the corporation.

Board of directors had authority to adopt a “poison pill” plan by which shareholders would receive the right to be bought out by the corporation at a substantial premium upon the occurrence of a stated triggering event. 8 Del.C. §§ 141, 157.

“Poison pill” plan which gave shareholders the right to be bought out by the corporation at a substantial premium upon the occurrence of a stated triggering event was a reasonable plan for adoption by board of directors in response to impending hostile takeover bid at a price which the board reasonably concluded was grossly inadequate.

Question of propriety of actions taken by board of directors to combat hostile takeover was mooted when all offers made for the corporation's stock exceeded the amount set as the target in the plan.

When corporation exercises power to deal in its own stock in an effort to forestall a hostile takeover, the board of directors' actions are strictly held to the fiduciary standards requiring the directors to determine the best interest of the corporation and its stockholders and to abjure any action that is motivated by considerations other than a good-faith concern for those interests. 8 Del.C. § 160(a).

Board of directors' adoption of exchange offer for ten million of corporation's own shares was a reasonable response to a hostile takeover bid which it considered grossly inadequate.

When it became apparent that breakup of company was inevitable as result of takeover bids and the board of directors recognized that the company was for sale, board's duties changed from the preservation of the company as a corporate entity to the maximization of the company's value at a sale for the stockholders' benefits; directors' role changed from defenders of the corporate bastion to auctioneers charged with getting the best price for the stockholders at a sale of the company.

Where rights of noteholders needed no further protection, as they were fixed by contract, board of directors breached its primary duty of loyalty when it entered into a lockup agreement with a potential buyer on the basis of impermissible considerations of the noteholders' interests at the expense of the shareholders.

Concern for nonstockholder interest is inappropriate when there is in progress an auction among active bidders for the company and the object of the board of directors is no longer to protect or maintain the corporate enterprise but to sell it to the highest bidder.

When a board of directors ends an intense bidding contest for the corporation on an insubstantial basis and a significant by-product of that action is to protect the directors against a perceived threat of personal liability for consequences stemming from the prior adoption of an antitakeover measure, the directors have breached their fiduciary duties to the shareholders.

No-shop provision adopted by a corporate board of directors in response to hostile takeover bid is impermissible when the board's primary duty has become that of an auctioneer responsible for selling the company to the highest bidder.

Lockup agreement entered into by board of directors with one of two bidders for the corporation was a breach of the board's fiduciary duties where the agreement to negotiate with only the one bidder ended, rather than intensifying, the board's involvement in a bidding contest for the corporation.

When bidders for corporation make relatively similar offers or dissolution of the company becomes inevitable, the directors cannot fulfill their fiduciary duties by playing favorites among the contending factions and market forces must be allowed to operate freely to bring the shareholders the best price available for their equity.

When sale of corporation has become inevitable, directors' role remains an active one to obtain the highest price possible for the stockholders' benefit.

Trial court did not abuse its discretion in enjoining payment of cancellation fee to one of two bidders for corporation pending a resolution of merits of other bidder's challenge to certain actions taken by the board of directors, including the cancellation fee agreement.

Company bidding for purchase of corporation showed likelihood of irreparable harm if it were not granted injunction against certain defensive measures taken by the target corporation and that possible harm outweighed any potential harm to the target corporation and another bidder which might result from the grant of the injunction.

Paramount Commnc’n, Inc. v. Time, Inc., 571 A.2d 1140 (Del. 1989):  

Suits were filed for preliminary injunction to halt corporation's tender offer and merger with second corporation. The Court of Chancery, New Castle County, consolidated suits and denied plaintiffs' motion for preliminary injunction, and plaintiffs appealed. The Supreme Court, 565 A.2d 280, 281 orally affirmed. In a subsequent written decision, the Supreme Court, Horsey, J., held that: (1) corporation's board of directors, by entering into its initial merger agreement, did not come under a Revlon duty to either auction corporation or to maximize short-term shareholder value, and (2) board of director's plan did not violate business judgment rule.
Affirmed.

West Headnotes


Board of director's decision to merge with another corporation was not a decision to put the corporation up for sale and did not trigger Revlon duty to either auction corporation or maximize short-term shareholder value in the absence of any substantial evidence to conclude that the board, in negotiating with other corporation, made dissolution of breakup of corporate entity inevitable.

Broad mandate of board of directors to manage business and affairs of corporation includes authority to set corporate course of action, including time frame, designed to enhance corporate profitability. 8 Del.C. § 141(a).

Board of directors, while also required to act in an informed manner, is not under any per se duty to maximize shareholder value in the short term, even in the context of takeover.


It is not a breach of faith for board of directors to determine that present stock market price of shares is not representative of true value or that there may be several market values for any corporation's stock.

Revlon duty to maximize shareholder in immediate term in face of change of control is implicated when corporation initiates active bidding process seeking to sell itself or to effect business reorganization involving clear breakup of company and where, in response to a bidder's offer, target abandons its long-term strategy and seeks alternative transaction involving breakup of company.

Application of Revlon which requires that when sale of company becomes inevitable, duty of board of directors changes from preservation of corporate entity to maximization of company's value for stockholders' benefit, does not extend to corporate transactions simply because they might be construed as putting a corporation either “in play” or “up for sale.”.


Decision of board of directors to expand business of corporation through merger with a second corporation was entitled to protection of business judgment rule.
Board of directors satisfies first part of Unocal test, for determining when business judgment rule is to be applied to board's adoption of defensive measure, by demonstrating good faith and reasonable investigation into whether there is a danger to corporate policy and effectiveness.

Board of directors, in responding to tender offeror's uninvited all-cash, all-shares, “fully negotiable” tender offer, did not breach its duties under business judgment rule; board's responsive action to tender offer was not aimed at “cramming down” on its shareholders a management-sponsored alternative, but rather had as its goal the carrying forward of preexisting transaction in altered form and was reasonably related to the threat.

Fiduciary duty to manage corporate enterprise includes selection of time frame for achievement of corporate goals, and that duty may not be delegated to the stockholders.


Directors are not obliged to abandon deliberately conceived corporate plan for a short-term shareholder profit unless there is clearly no basis to sustain the corporate strategy.

Paramount Commnc’n, Inc. v. QVC Network, Inc., 637 A.2d 34 (Del. 1994):  

Following corporation's announcement of merger, competing tender offeror brought suit for injunctive relief. The Court of Chancery, --- A.2d ----, granted preliminary injunction. The Supreme Court, Veasey, C.J., held that: (1) sale of control implicated enhanced judicial scrutiny, and (2) directors violated their fiduciary duties.
Affirmed and remanded.

West Headnotes


Supreme Court's standard and scope of review as to facts on appeal from preliminary injunction entered by Court of Chancery is whether, after independently reviewing entire record, Supreme Court can conclude that findings of Court of Chancery are sufficiently supported by the record and are product of orderly and logical deductive process.

Directors' conduct is subject to enhanced scrutiny in situations involving approval of transaction resulting in sale of control, and adoption of defensive measures in response to threat to corporate control.

Enhanced judicial scrutiny was mandated in sale or change of control transaction, by threatened diminution of current shareholders' voting power, fact that control premium was being sold, and traditional concern of courts for actions which impair or impede shareholder voting rights.

Key features of enhanced judicial scrutiny applied to sale or change of control transaction are: judicial determination regarding adequacy of decision-making process employed by directors, including information on which directors based their decision; and judicial examination of reasonableness of directors' action in light of circumstances then existing.

In sale or change of control situation, directors have burden of proving that they were adequately informed and acted reasonably.


In cases where traditional business judgment rule is applicable and board of directors acted with due care, in good faith and in honest belief that they were acting in best interests of shareholder, court gives great deference to substance of directors' decision and will not invalidate the decision, will not examine its reasonableness, and will not substitute its views for those of the board if latter's decision can be attributed to any rational business purpose.

In applying enhanced scrutiny to sale or change of control transaction, courts will not substitute its business judgment for that of directors, but will determine if directors' decision was, on balance, within range of reasonableness.

In sale or change of control transaction, enhanced judicial scrutiny is applied, and directors are obligated to seek best value reasonably available for stockholders, regardless of whether there is to be breakup of the corporation.

When corporation undertakes transaction which will cause change in corporate control or breakup of corporate entity, directors' obligation is to seek best value reasonably available to stockholders.


Having decided to sell control of corporation and faced with two tender offers, directors had obligation: to be diligent and vigilant in critically examining proposed transaction and competing offers; to act in good faith; to obtain, and act with due care on, all material information reasonably available, including information necessary to compare the two offers to determine which of these transactions, or an alternative course of action, would provide best value reasonably available to stockholders; and to negotiate actively and in good faith with both prospective purchasers to that end.

Enhanced judicial scrutiny of directors' action was implicated by defensive provisions of merger agreement, coupled with sale of control and subsequent disparate treatment of competing bidders.

Having entered merger agreement with one corporation, directors violated their fiduciary duties by failing to modify improper defensive provisions of agreement or improve economic terms of agreement when faced with competing higher offer.

Provision of merger agreement, whereby board of selling corporation agreed that it would not solicit, encourage, discuss, negotiate or endorse any competing transaction unless certain conditions were met, was unenforceable, to extent provision was inconsistent with directors' fiduciary duties.

To extent that contract, or provision thereof, purports to require board to act or not act in such a fashion as to limit exercise of fiduciary duties, it is invalid and unenforceable.


Defensive provision of merger agreement, which granted buyer an option to purchase percentage of seller's outstanding common stock at a fixed price if seller terminated agreement because of competing transaction, if seller's stockholders did not approve merger or if seller's board recommended competing transaction, and which permitted buyer to pay for shares with senior subordinated note of questionable marketability and allowed buyer to elect to require seller to pay seller in cash a sum equal to difference between purchase price and market price of seller's stock, was invalid, insofar as provisions were inconsistent with directors' fiduciary duties.


Although there is no clear mechanism for Supreme Court to deal effectively with misconduct by out-of-state lawyers in depositions in proceedings pending in Delaware courts, consideration will be given to whether it is appropriate and fair to take into account attorney's behavior in event application is made by him in the future to appear pro hac vice in any proceeding in the state. Rules of Prof.Conduct, Rule 3.5(c), Del.C.Ann.


Out-of-state attorney must be admitted pro hac vice before participating in deposition in proceeding pending in state courts.

Unitrin v. Am. Gen. Corp., 651 A.2d 1361 (Del. 1995):  

Acquiring corporation attempting to merge with target corporation, and target corporation's shareholders, sought to enjoin target from repurchasing its own stock. The Court of Chancery, New Castle County, preliminarily enjoined target corporation from making further repurchases on the ground that repurchase program was disproportionate response to acquiring company's inadequate all cash for all shares offer. The Court of Chancery certified target corporation's appeal from the interlocutory ruling, and the Supreme Court accepted interlocutory appeal and expedited review. The Supreme Court, Holland, J., held that: (1) Court of Chancery erred in focusing upon whether repurchase program was “necessary” defensive response; (2) enhanced judicial scrutiny of Unocal was applicable to target's defensive measures; (3) record supported target board's justification for adoption of repurchase program; and (4) on remand, Court of Chancery must determine whether repurchase program was draconian, if not, whether it was within range of reasonableness, and if within this range, board action would be reviewed under traditional business judgment rule.
Reversed and remanded.

West Headnotes


Enhanced scrutiny of proportionality review required by Unocal did not require focus on whether target corporation's repurchase program in response to takeover bid was an “unnecessary” defensive response; enhanced scrutiny should have focused on whether the repurchase program was draconian, by being either preclusive or coercive, and if it was not draconian, upon whether it was within a range of reasonable responses to threat posed by acquiring company's offer, where in response to takeover bid, target corporation enacted, inter alia, repurchase program, buying up shares of its stock.

In order to obtain preliminary injunction, plaintiff must demonstrate reasonable probability of success on the merits at trial, must prove a reasonable probability of irreparable harm in the absence of such preliminary injunctive relief, and must convince Court of Chancery that after balancing the relative hardships to the parties involved, the harm to the plaintiff if injunctive relief is denied outweighs the harm to defendant if relief is granted.

When shareholders challenge directors' actions, usually one of three levels of judicial review is applied: the traditional business judgment rule; the Unocal standard of enhanced judicial scrutiny; or the entire fairness analysis, which applies only if presumption of business judgment rule is defeated.

Entire fairness standard for shareholder challenge of directors' actions is exacting and requires judicial scrutiny regarding both fair dealing, and fair price. 8 Del.C. § 144(a)(3).

Before a board of directors' action is subject to Unocal standard of enhanced judicial scrutiny, court must determine whether particular conduct was defensive.


Facts required application of Unocal and its progeny, where record supported determination that target corporation's determination that target's board of directors perceived acquiring corporation's merger offer as threat, and adopted stock repurchase program, poison pill, and advance notice bylaw, as defensive measures in response to that threat.


Business judgment rule applies to the conduct of directors in the context of a takeover.

“Business judgment rule” is presumption that in making business decision the directors of a corporation acted on informed basis, in good faith and in honest belief that action taken was in best interests of the company.



Application of the traditional business judgment rule places burden on the party challenging the board's decision, to establish facts rebutting the presumption of informed, good-faith decision; if the rule is not rebutted, court will not substitute its judgment for that of the board if its decision can be attributed to any rational business purpose.

In context of contests for corporate control, before the board of directors is accorded protection of business judgment rule and rule's concomitant placement of burden to rebut its presumption on the plaintiff, board must carry its own initial two-part burden under enhanced judicial scrutiny: a reasonableness test, which is satisfied by demonstration that board of directors had reasonable ground for believing that danger to corporate policy and effectiveness existed; and a proportionality test, which is satisfied by demonstration that board of directors' defensive response was reasonable in relation to threat posed.

Enhanced judicial scrutiny mandated by Unocal is not intended to lead to a structured, mechanistic, mathematical exercise, but is not intended to be an abstract theory; Unocal standard is a flexible paradigm that jurists can apply to myriad of “fact scenarios” that confront corporate boards.

Correct analytical framework is essential to proper review of challenges to decision-making process of corporate board.

Ultimate question in applying Unocal standard is what deference should the reviewing court give to the decisions of directors in defending against takeover; question is usually presented to Court of Chancery in an injunction proceeding, a posture that is known as “transactional justification;” and to answer the question, enhanced judicial scrutiny required by Unocal implicates both substantive and procedural nature of business judgment rule.

Business judgment rule has traditionally operated to shield directors from personal liability arising out of completed actions involving operational issues.

When business judgment rule is applied to defend directors against personal liability, as in derivative suit, plaintiff has initial burden of proof and ultimate burden of persuasion; in such cases, business judgment rule shields directors from personal liability if, upon review, court concludes that director's decision can be attributed to any rational business purpose.
In transactional justification cases involving the adoption of defenses to takeovers, director's actions invariably implicate issues affecting stockholder rights; directors' decision is reviewed judicially and burden of going forward is placed on directors.
In transactional justification cases involving the adoption of defenses to takeovers, if directors' actions withstand Unocal reasonableness and proportionality review, traditional business judgment rule is applied to shield director's defensive decision rather than the directors themselves.



Plaintiffs bore burden of demonstrating reasonable probability of success after trial, and Court of Chancery was required to evaluate each party's ability to sustain its burden under Unocal enhanced judicial scrutiny, where shareholders and acquiring corporation brought transactional justification case, challenging actions of board of directors of target corporation in procedural context of preliminary injunction proceeding to stop target's defensive stock repurchase program.


Plaintiff's burden in preliminary injunction proceeding is to demonstrate reasonable probability of success after trial.

To effectively defeat plaintiff's ability to discharge burden of showing reasonable probability of success at trial in order to obtain preliminary injunction in transactional justification case, defendant's board must sustain its burden of demonstrating that, even under Unocal standard of enhanced judicial scrutiny, its actions deserved the protection of the traditional business judgment rule.

First aspect of Unocal burden, the reasonableness test, required target corporation board to demonstrate that, after reasonable investigation, it determined in good faith that acquiring corporation's general offer presented threat to target that warranted defensive response.
“Independence” of board member, for purposes of Unocal reasonableness test, means that director's decision is based on the corporate merits of the subject before the board rather than extraneous considerations or influences.

Final determinations regarding domination of board by a board member are usually made after full trial.

Board's response to an offer to merge is traditionally tested by the business judgment rule, since a statutory prerequisite to merger transaction is approval by the board before any stockholder action.

Directors of Delaware corporation have the prerogative to determine that the market undervalues its stock and to protect its stockholders from offers that do not reflect the long-term value of the corporation under its present management plan.
Directors' failure to carry initial burden under Unocal standard of enhanced judicial scrutiny, does not, ipso facto, invalidate board's actions; once the Court of Chancery finds the business judgment rule does not apply, burden remains on directors to prove “entire fairness.”

While adoption of poison pill defense to hostile takeover scenario is appropriate in given defensive circumstances, keeping poison pill in place may be inappropriate when those circumstances change dramatically.


Would-be acquirer of target corporation was not entitled to injunction precluding target's stock repurchase program, as key variable in proxy contest would be merit of acquiring company's issues, rather than size of stockholdings, even though repurchase program strengthened the position of the target's Board of Directors to defend against hostile bidder, and was implemented in conjunction with “poison pill” defense and supermajority provision requiring 75 percent shareholder approval for merger, both triggered by 15 percent ownership by outside shareholder, where acquirer could still marshall enough shareholder votes to win proxy contest.
Stockholders are presumed to act in their own best economic interests when they vote in a proxy contest.
Merger requires approval of majority of outstanding shares, not just a plurality. 8 Del.C. § 251.

Despite prerogative of board of directors to resist third party's unsolicited acquisition proposal, board of directors did not have unlimited discretion to defeat threat it perceived from acquirer's offer by any draconian means available.


Under Unocal proportionality test, nature of threat associated with particular hostile offer sets parameters for the range of permissible defensive tactics; and accordingly, purpose of enhanced judicial scrutiny is to determine whether target's board acted reasonably in relation to threat which bid allegedly posed to stockholder interests.

Record supported board of target corporation's contention that justification for adopting defensive stock repurchase plan was reasonably perceived risk of substantive coercion; that target's stockholders might accept acquirer's inadequate offer because of ignorance or mistaken belief regarding board's assessment of the long-term value of target's stock; and adoption of stock repurchase program was consistent with potential threat, even though other defensive measures were taken concurrently, where record reflected that target's stock price had moved up, on higher than normal trading volume, to level slightly below that in acquirer's offer, that offer had caused speculative and unsettled market conditions, but board determined that stock was undervalued by the market at current levels and was good long-term investment, and board concluded that stock repurchase program would provide additional liquidity to stockholders who wished to realize short-term gain, and would provide enhanced value to those stockholders who wished to maintain long-term investment.

The Court of Chancery's legal conclusions are subject to de novo review by the Supreme Court.
Court of Chancery's factual findings will be accepted by Supreme Court if they are sufficiently supported by the record and are the product of orderly and logical deductive process.
In assessing challenge to defensive actions by target corporation's board of directors in takeover context, where all takeover defenses of target board are inextricably related, such actions must be scrutinized collectively as unitary response to perceived threat.

In response to takeover attempts, defensive measures which are either preclusive of coercive are included within the common-law definition of draconian; if a defensive measure is not draconian, however, because it is not either coercive or preclusive, the Unocal proportionality test requires the focus of enhanced judicial scrutiny to shift to the range of reasonableness.


Proper and proportionate defensive responses are permitted to thwart perceived threats; when corporation is not for sale, board of directors is protector of the corporation's shareholders; if board reasonably perceives that threat is on the horizon, it has broad authority to respond with panoply of individual or combined defensive precautions, and depending upon circumstances, board may respond to reasonably perceived threat by adopting individually, or sometimes in combination; inter alia, advance notice by-laws, supermajority voting provisions, shareholder rights plans, and repurchase programs.

Ratio deciendi for “range of reasonableness” standard is need of board of directors for latitude in discharging its fiduciary duties to corporation and its shareholders when defending against perceived threats; concomitant requirement is for judicial restraint, thus if board of directors' defensive response to takeover bid is not draconian, that is, neither preclusive nor coercive, and is within a “range of reasonableness,” court may not substitute its judgment for board's.

A limited nondiscriminatory self-tender, like some other defensive measures, may thwart a current hostile bid, but is not inherently coercive; and does not necessarily preclude future bids or proxy contests by stockholders who decline to participate in the repurchase.

Selective repurchase of shares in a public corporation on the market generally does not discriminate because all shareholders can voluntarily realize the same benefit by selling.

Court of Chancery would be required on remand to determine whether target corporation's stock repurchase program would merely inhibit would-be acquirer's ability to wage proxy fight, and institute a merger, or whether it was preclusive because acquirer's success would either be mathematically impossible or realistically unattainable; if it was not preclusive, Court must answer whether program was within range of reasonableness.

In determining whether target corporation's stock repurchase program was within range of reasonable additional defensive responses available to target's board, Court of Chancery should take into consideration whether: it was statutorily authorized form of business decision which board of directors may routinely make in nontakeover context; as defensive response to would-be acquirer's offer it was limited and corresponded in degree or magnitude to degree or magnitude of the threat; and whether, with repurchase program, target's board properly recognized that all shareholders are not alike, and provided immediate liquidity to those shareholders who wanted it.

Board of directors of target corporation had power and duty, upon reasonable investigation, to protect target's shareholders from what it perceived to be threat from would-be acquirer's inadequate all-cash for all-shares offer; the adoption of poison pill and limited stock repurchase program was not coercive, and repurchase program may not have been preclusive, even though each made takeover more difficult.
If Court of Chancery were to conclude that individually and collectively, poison pill and repurchase program were proportionate to threat that board of directors of target corporation believed acquirer posed, board's adoption of repurchase program and poison pill would be entitled to review under traditional business judgment rule; the burden would then shift back to plaintiffs, who have ultimate burden of persuasion in preliminary injunction proceeding to show breach of directors' fiduciary duties, and in order to rebut protection of business judgment rule, burden on plaintiffs would be to demonstrate by preponderance of evidence that directors' decisions were primarily based on perpetuating themselves in office, or some other breach of fiduciary duty such as fraud, overreaching, lack of good faith, or being uninformed.

Supreme Court may affirm on basis of different rationale than that which was articulated by trial court, and may rule on issue fairly presented to trial court, even if it was not addressed by trial court.
Supreme Court would not hear claims of would-be acquiring corporation and target's shareholders that target's board of directors breached duties of due care, disclosure, and loyalty in connection with adoption of stock repurchase program as defensive device, even though Supreme Court can rule on issue fairly presented to trial court, where Supreme Court was hearing expedited interlocutory appeal from granting of preliminary injunction barring target from continuing program.
In preliminary injunction proceedings, after application of Unocal's proportionality test, if bright line does not delineate that stock repurchase program is clearly within range of reasonableness for defense to takeover attempt, even if it is clearly not coercive or preclusive, Court of Chancery, in balancing potential hardships to the parties, could enter preliminary injunction against the voting rights which would accrue to the target from the repurchase program, until such time as there has been trial on the merits of would-be acquirer's complaint with regard to reasonableness.

In re Topps Co., 926 A.2d 58 (Del. Ch. 2007):

Background: Dissident stockholders and competing bidder brought breach of fiduciary duty action against board, corporation and proposed buyer, and moved for a preliminary injunction to halt stockholder vote on proposed merger.

Holdings: The Court of Chancery, Strine, Vice Chancellor, held that:
(1) proxy statement provided to stockholders contained materially misleading statements;
(2) it was not likely that plaintiffs would succeed on their claim that board breached its Revlon duty when it negotiated merger agreement with proposed buyer, for purposes of a preliminary injunction;
(3) it was likely that plaintiffs would prevail on their claim that board breached its Revlon duty by refusing to negotiate in good faith with competing bidder and by not releasing competing bidder from a standstill agreement so that bidder could communicate with stockholders; and
(4) competing bidder was entitled to a preliminary injunction delaying stockholder vote and releasing it from standstill agreement so that competing bid could be communicated to stockholders.

Preliminary injunction granted.

West Headnotes
When directors of a Delaware corporation seek approval for a merger, they have a duty to provide the stockholders with the material facts relevant to making an informed decision.
When directors of a Delaware corporation seek stockholder approval for a merger, they must avoid making materially misleading disclosures, which tell a distorted rendition of events or obscure material facts.
When directors propose to sell a corporation for cash or engage in a change of control transaction, under the Revlon standard they must take reasonable measures to ensure that the stockholders receive the highest value reasonably attainable.
When directors have made the decision to sell a corporation, any favoritism they display toward particular bidders must be justified solely by reference to the objective of maximizing the price the stockholders receive for their shares.
When directors seeking stockholder approval for the sale of a corporation bias the process against one bidder and toward another not in a reasoned effort to maximize advantage for the stockholders, but to tilt the process toward the bidder more likely to continue current management, they commit a breach of fiduciary duty.
Proxy statement to stockholders, provided by incumbent members of board of directors without prior review by dissident directors, seeking shareholder approval of proposed merger, was materially misleading, in that statement did not disclose that proposed buyer intended to retain corporation's senior management, statement did not explain why corporation's investment banker in its financial projections made changes in its cost of capital rates and exit multiples that resulted in buyer's proposed price appearing more attractive, and statement misrepresented competing bidder's acquisition overture by, among other things, failing to disclose that overture was not subject to a financing contingency and failing to explain corporation's alleged antitrust concerns with competing bidder's overture.

In order to warrant injunctive relief, in an action asserting that a corporation's board of directors violated its Revlon duty to take reasonable measures to ensure the stockholders receive the highest value reasonably attainable when the directors propose to sell the corporation for cash or engage in a change of control transaction, the moving parties must prove that: (1) they are likely to succeed on the merits of their Revlon claims; (2) they will suffer imminent irreparable harm if an injunction is not granted; and (3) the balance of the equities weighs in favor of issuing the injunction.

It was not likely that dissident stockholders and competing bidder would succeed on the merits of their claim that incumbent directors of corporation violated their Revlon duty to take reasonable measures to ensure that stockholders received the highest value reasonably obtainable when incumbent directors negotiated merger agreement with proposed buyer of corporation, for purposes of determining whether stockholders and competing bidder were entitled to injunctive relief regarding shareholder vote on the proposed merger; resistance by incumbent directors of a demand for a full auction of the corporation was reasonable given the failure of an auction run for corporation's confectionary business in the prior year, board did not accept proposed buyer's initial bid, and board negotiated for a 40-day period following execution of merger agreement in which corporation's investment banker could shop the corporation to other possible interested parties.
It was likely that dissident stockholders and competing bidder would succeed on the merits of their claim that incumbent directors violated their Revlon duty to ensure that stockholders received the highest value reasonably obtainable after merger agreement was consummated with proposed buyer, for purposes of determining whether stockholders and competing bidder were entitled to injunctive relief regarding shareholder vote on proposed merger; merger agreement with proposed buyer contained a 40-day period during which corporation could be shopped to other parties, competing bidder responded with a bid that was 10% higher than proposed buyer's, board did not appear to negotiate with competing bidder in good faith, proposed buyer had expressed an intention to retain senior management while competing bidder did not need corporation's top managers, and board refused to waive standstill agreement so that competing bidder could communicate with stockholders.

Preliminary injunction delaying stockholder vote on merger recommended by board of directors, until material misstatements in proxy statement were corrected and competing bidder was released by board from standstill agreement so that bidder could communicate with stockholders, would be issued, in action by dissident stockholders and competing bidder alleging that board of directors breached its Revlon duty to ensure that stockholders received the highest value reasonably obtainable when board proposed to sell corporation; proxy statement was misleading, it was likely that plaintiffs would prevail on claim that board breached its Revlon duty by failing to negotiate in good faith with competing bidder and by using standstill agreement to prevent competing bidder from communicating with stockholders, and stockholders would suffer irreparable harm if they were foreclosed from considering the competing bid.

In re Lear Corp., 926 A.2d 94 (Del. Ch. 2007):

Background: Shareholders brought breach of fiduciary duty action against board of directors, seeking to enjoin upcoming merger that would take the corporation private, and claiming that board had failed to disclose material facts in connection with the proposed merger. Shareholders moved for a preliminary injunction.

Holdings: The Court of Chancery, Strine, Vice Chancellor, held that:
(1) shareholders were not likely to succeed, for purposes of a preliminary injunction, on claim that proxy statement was materially misleading because it omitted an early discounted cash flow (DCF) model prepared by corporation's investment banker;
(2) proxy statement was not materially misleading regarding the pre-signing and post-signing market checks;
(3) shareholders were likely to succeed on claim that proxy statement was materially misleading by failing to disclose how merger addressed chief executive officer's (CEO) personal financial concerns;
(4) limited preliminary injunction would be issue requiring supplemental disclosure regarding merger's affect on CEO's personal financial concerns; and
(5) shareholders were not likely to succeed, for purposes of a preliminary injunction, on their Revlon claim that board of directors breached its fiduciary duty to secure highest price reasonably available.

Limited preliminary injunction issued.
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In order to obtain a preliminary injunction against a merger, plaintiffs must convince a court that their claims have a reasonable likelihood of ultimate success, that they face irreparable injury if an injunction does not issue, and that the balance of the equities favors the grant of an injunction.
Directors of Delaware corporations have a duty to disclose the facts material to their stockholders' decisions to vote on a merger.
Shareholders challenging proposed merger that would take corporation private were not likely to succeed on claim that proxy statement provided to shareholders by board of directors failed to disclose a material fact because it omitted an earlier discounted cash flow (DCF) model prepared by corporation's investment banker, for purposes of a preliminary injunction against shareholder vote on such merger, as such model was the first of eight drafts of DCF models circulated before investment banker made a final presentation to corporation's board later in the same day, there was no evidence that such model was regarded as reliable either by the senior bankers in charge of the deal or by corporation's management, and proxy statement appeared to fairly disclose management's best estimate of corporation's future cash flows and the DCF model using those estimates that the investment banker believed to be the most reliable.


Proxy statement provided to shareholders by board of directors in connection with proposed merger that would take corporation private fairly disclosed the material facts regarding pre-signing and post-signing market checks, for purposes of determining whether or not board breached its duty to disclose facts material to shareholders' decision to vote on the merger; proxy statement made it clear that pre-signing market check was a very discrete solicitation of financial buyers conducted in a hurried fashion, statement made plain that buyer would not have kept his offer on the table if the board had engaged in a full-blown pre-signing auction, and statement disclosed that the board realized the importance of the post-signing shopping period and sought in negotiations both to lengthen such period and obtain a commitment from buyer that buyer would vote his shares in favor of a superior proposal embraced by the corporation.


Shareholders challenging proposed merger that would take corporation private were likely to succeed on claim that proxy statement provided to shareholders by board failed to disclose a material fact by not disclosing personal financial interest in the merger on the part of corporation's chief executive officer (CEO), who had negotiated merger agreement for the board, for purposes of a preliminary injunction against a shareholder vote on the merger; corporation was involved in an industry that was having financial difficulties, before buyer made proposal to take corporation private CEO had approached the board regarding his concerns that his wealth largely consisted of unsecured retirement benefits and corporation's stock that would be jeopardized if industry conditions forced corporation into bankruptcy, and merger agreement allowed CEO to cash out his equity stake in corporation and allowed CEO to secure a short-term schedule for the payout of his retirement benefits.

When disinterested stockholders make a mature decision about their economic self-interest, judicial second-guessing is almost completely circumscribed by the doctrine of ratification.

The irreparable injury prong of the preliminary injunction standard is satisfied, in stockholder actions challenging mergers, when it is shown that the stockholders are being asked to vote without knowledge of material facts, because it deprives stockholders of the chance to make a fully-informed decision whether to vote for a merger, dissent, or make the oft-related decision whether to seek appraisal.

Limited preliminary injunction would be issued, preventing shareholder vote on proposed merger that would take corporation private, until a supplemental disclosure was made regarding merger's affect on chief executive officer's (CEO) personal finances by addressing CEO's desire to cash out his equity stake in corporation and securing a short-term schedule for the payout of his otherwise unsecured retirement benefits, as shareholders challenging merger were likely to succeed on claim that proxy statement failed to disclose a material fact by not providing such information, shareholders were being asked to vote on the merger without knowledge of such information, and risks presented by the injunction persisted only so long as necessary to ensure appropriate disclosure before the merger vote.

When a board of directors has decided to sell a corporation for cash or engage in a change of control transaction, it must act reasonably in order to secure the highest price reasonably available.

The duty of a board to act reasonably, when proposing to sell a corporation for cash or engage in a change of control transaction, is just that, a duty to take a reasonable course of action under the circumstances presented.

Because there can be several reasoned ways to try to maximize value, when a board proposes to sell a corporation for cash or engage in a change in control transaction, a court cannot find fault so long as the directors chose a reasoned course of action.

Shareholders challenging merger that would take corporation private were not likely, for purposes of a preliminary injunction, to succeed on their Revlon claim that board breached its duty to secure highest price reasonably available, though board allowed chief executive officer (CEO) to negotiate merger agreement and merger would allow CEO to cash out his significant equity stake and obtain an early payout of his otherwise unsecured retirement benefits, as the board's overall approach to obtaining the best price was reasonable; board had previously signaled a willingness to ponder the merits of unsolicited offers by eliminating poison pill, proposed buyer had already increased value of corporation by purchasing a significant stake in it, board rejected an open auction because it risked loosing buyer's bid, agreement contained a 45 day go-shop period as a market check, and termination fee of 2.4% of enterprise value if a superior deal emerged was not unreasonable.

When determining whether a board of directors breached its Revlon duty when proposing to sell a corporation for cash or engaging in a change of control transaction, reasonableness, not perfection, measured in business terms relevant to value creation, rather than by what creates the most sterile smell, is the metric.

CTS Corp. v. Dynamics Corp. of Am., 481 U.S. 69 (1987):  

Tender offeror brought suit to enjoin enforcement of Indiana's statute regulating takeovers. Target company counterclaimed seeking injunction against tender offer. The United States District Court for the Northern District of Illinois, Eastern Division, 637 F.Supp. 389, 637 F.Supp. 406, Susan Getzendanner, J., issued a series of orders and granted tender offeror a preliminary injunction. Appeal was taken. The Court of Appeals, 794 F.2d 250, Posner, Circuit Judge, affirmed, ruling that the Indiana Act was preempted by the federal Williams Act. The Supreme Court, Justice Powell, held that: (1) the Indiana Act was consistent with the provisions and purposes of the Williams Act and was not thereby preempted, and (2) the Indiana Act did not violate the Commerce Clause.
Reversed.
Justice Scalia, filed an opinion concurring in part and concurring in judgment.
Justice White, filed dissenting opinion, in Part II of which Justice Blackmun and Justice Stevens joined.
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The Indiana Control Share Acquisitions Act could be preempted by the federal Williams Act only if it frustrated the purposes of the federal law where it was entirely possible for entities to comply with both the federal and state provisions. IC 23-1-42-1 et seq. (1986 Supp.); Securities Exchange Act of 1934, §§ 13(d,e), 14(d-f), as amended, 15 U.S.C.A. §§ 78 m(d,e), 78n(d-f).

The Indiana Control Share Acquisitions Act protected independent shareholders from coercive aspects of tender offers by allowing them to vote as a group and thereby furthered the federal Williams Act's basic purpose of placing investors on an equal footing with takeover bidders; it did not give either management or the offeror advantage in communicating with shareholders, did not impose an indefinite delay on offers, and did not allow state government to interpose its views of fairness between willing buyers and sellers. IC 23-1-42-1 et seq. (1986 Supp.); Securities Exchange Act of 1934, §§ 13(d,e), 14(d-f), as amended, 15 U.S.C.A. §§ 78 m(d,e), 78n(d-f).


Fact that Indiana Control Share Acquisitions Act imposed additional expenses on takeover offeror in requiring it to pay costs of special shareholder meetings to vote on transfer of voting rights, thus making tender offers more expensive and slightly deterring them, did not render Act invalid. IC 23-1-42-1 et seq., 23-1-42-7(a)(1986 Supp.).

Possibility that Indiana Control Share Acquisitions Act would delay some tender offers did not mandate preemption by federal Williams Act where Indiana Act did not impose absolute 50-day delay on tender offers or preclude an offeror from purchasing shares as soon as federal law permits, and permitted an offeror fearing an adverse shareholder vote to make a conditional tender offer by offering to accept shares on condition that shares receive voting rights within certain period of time. IC 23-1-42-1 et seq. (1986 Supp.); Securities Exchange Act of 1934, §§ 13(d,e), 14(d-f), as amended, 15 U.S.C.A. §§ 78 m(d,e), 78n(d-f).


Indiana Control Share Acquisitions Act provision that full voting rights be vested if at all within 50 days after commencement of takeover offer fell within 60-day maximum period Congress established for tender offers and thus was not unreasonable. IC 23-1-42-1 et seq. (1986 Supp.); Securities Exchange Act of 1934, § 14(d)(5), as amended, 15 U.S.C.A. § 78n(d)(5).

The Williams Act did not necessarily preempt any state corporate laws which caused delay on consummation of tender offers given long standing prevalence of state regulation of corporations. Securities Exchange Act of 1934, §§ 13(d, e), 14(d-f), as amended, 15 U.S.C.A. §§ 78m(d, e), 78n(d-f).

Indiana Control Share Acquisitions Act, which had the same effects on tender offers whether or not offeror was a domiciliary or resident of Indiana and thus visited its effects equally upon both interstate and local business, did not violate Commerce Clause by imposing a greater burden on out-of-state offerors than it did on similarly situated Indiana offerors, regardless of fact that Act might apply most often to out-of-state entities launching hostile tenders offers. IC 23-1-42-1 et seq. (1986 Supp.); U.S.C.A. Const. Art. 1, § 8, cl. 3.

Indiana Control Share Acquisitions Act did not create impermissible risk of inconsistent regulation by different states, but merely exercised state's firmly established authority to define voting rights of shareholders in Indiana corporations, thus subjecting the corporation to the law of only one state. IC 23-1-42-1 et seq. (1986 Supp.); U.S.C.A. Const. Art. 1, § 8, cl. 3.

A state has interest in promoting stable relationships among parties involved in the corporations it charters, as well as in ensuring that investors in such corporations have an effective voice in corporate affairs.
Indiana Control Share Acquisitions Act reflected valid concerns of state in promoting stable relationships among parties involved in corporations chartered by state and thus did not violate Commerce Clause; a primary purpose of Act was to protect shareholders of Indiana corporations by affording them an opportunity to decide collectively whether resulting change in voting control of corporation would be desirable when takeover offer is made. IC 23-1-42-1 et seq. (1986 Supp.); U.S.C.A. Const. Art. 1, § 8, cl. 3.
State had interest in providing for shareholders of corporations incorporated in Indiana, regardless of whether shareholders were Indiana residents, under Indiana Control Share Acquisitions Act, which only applied to corporations having a substantial number of shareholders in Indiana, whom the state indisputably had an interest in protecting. IC 23-1-42-1 et seq. (1986 Supp.)

Fact that Indiana Control Share Acquisitions Act might decrease number of successful tender offers for Indiana corporations did not violate Commerce Clause, where Act did not prohibit any resident or nonresident from offering to purchase or from purchasing shares in Indiana corporations or from attempting thereby to gain control, but only regulated particular structure for methods of operation in a market in order to better protect corporate shareholders. IC 23-1-42-1 et seq. (1986 Supp.)

Schnell v. Chris-Craft Indus., Inc., 285 A.2d 437 (Del. 1971):  

Proceeding on petition for a preliminary injunction against carrying out by corporation of a change in date of its annual meeting of stockholders. The Court of Chancery, Marvel, Vice Chancellor, 285 A.2d 430, denied relief and an appeal was taken. The Supreme Court, Herrmann, J., held that management's attempt to utilize corporate machinery and delaware law for purpose of perpetrating itself in office and obstructing legitimate efforts of dissident stockholders in exercise of their rights to undertake a proxy contest against management was impermissible, and application for injunctive relief against advancement of date of stockholders' meeting was not tardy where stockholders learned of the action of management on October 27, and filed the action on November 1.
Judgment, 285 A.2d 430, reversed and cause remanded with instructions.
*438 Upon appeal from Chancery Court. Reversed.
Wolcott, C.J., dissented.

West Headnotes


Management's utilization of corporate machinery and Delaware law for purpose of perpetuating itself in office and, to that end, its advancement of date of a stockholders' meeting, for purpose of obstructing legitimate efforts of dissident stockholders in exercise of their rights to undertake a proxy contest against management constituted inequitable purposes which would not be allowed.

When bylaws of a corporation designate date of the annual meeting of stockholders, it is to be expected that those who intend to contest the reelection of incumbent management will gear their campaign to the bylaw date, and it is not to be expected that management will attempt to advance that date in order to obtain an inequitable advantage in the contest.

Inequitable action, in fixing of date of an annual stockholders' meeting, did not become permissible simply because it was legally possible.

Application by dissident stockholders for a temporary injunctive relief against advancing of date of annual stockholders' meeting was not tardy where dissident stockholders learned of action of management unofficially on October 27, and filed action on November 1,.

Blasius Indus., Inc. v. Atlas Corp., 564 A.2d 651 (Del. Ch. 1988):

Shareholders brought actions challenging the validity of directors' decision to add two new members to the board of directors and challenging the counting of votes on a consent solicitation to increase the board from 7 to 15 members and to name a new majority of the board. After the cases were consolidated, the Chancery Court, New Castle County, Allen, Chancellor, held that: (1) the evidence demonstrated that the incumbent directors were not acting out of a self-interested motive when they responded to a shareholder's proposal to increase the size of the board; (2) the deferential business judgment rule did not shield directors' actions from scrutiny; (3) the directors' actions in adding two members to the board was an unintended violation of shareholders' voting right; and (4) election judges acted reasonably in limiting their count to written “ballots” before them and any errors in the count did not change the outcome of the consent solicitation process, under which the shareholder's proposal failed to garner a majority of the votes.
Judgment for defendants.

West Headnotes


Evidence established that incumbent board members added two new members to seven-member board in order to prevent holders of majority of corporation's shares from placing majority of new directors on board through consent solicitation in which shareholders proposed to increase board from 7 to 15 members. 8 Del.C. § 228.

Evidence demonstrated that board decided to add two new members to seven-member board not out of any self-interested motive, but rather, with subjective good faith in response to one shareholder's recapitalization proposal that board believed would be injurious to corporation. 8 Del.C. § 228.

Deferential business judgment rule did not shield from scrutiny directors' decision to add two new members to board of directors in response to shareholder's proposal to increase board from 7 to 15 members and elect eight new members through consent solicitation, even though directors were acting with subjective good faith to prevent implementation of recapitalization proposal that members reasonably feared would cause great injury to corporation; decision interfered with effectiveness of shareholder consent process. 8 Del.C. § 228.

Directors' decision to add two new members to board was not per se invalid, even though actions were taken in response to shareholder's proposal to increase board from 7 to 15 members and elect eight new members through consent solicitation; directors did not act out of self-interested motive, but sought to prevent shareholders from creating majority of new board in order to implement recapitalization that incumbent directors reasonably feared would cause great injury to corporation. 8 Del.C. § 228.

Incumbent directors' decision to add two new members to seven-member board was unintended violation of duty of loyalty that members owed to shareholders where directors acted in response to shareholder's proposal to increase board from 7 to 15 members, to name and place majority of newly expanded board, and to recapitalize corporation, even though incumbent directors were acting in good faith; consent solicitation had been issued by nine percent shareholder, not by powerful shareholder acting against interests of distinct shareholder constituency, and recapitalization proposal, although unsound, did not warrant thwarting shareholder vote. 8 Del.C. § 228.

Law does not inquire into subjective intent of either record owner of shares or beneficial owner of shares in reviewing computation of outcome of proxy fight or consent contest. 8 Del.C. § 225.


Investor who chooses to hold stock in some fashion other than his own name thereby assumes the risk that record owner may vote shares contrary to investor's subjective wishes. 8 Del.C. § 225.

Election judges were entitled to rely on written “ballots” submitted in response to one shareholder's consent solicitation in order to determine whether proposal garnered majority of votes; any errors in counting process resulted from action of record owners or their agents and did not warrant setting aside outcome of consent solicitation. 8 Del.C. § 225.

Liquid Audio v. MM Co., Inc., 813 A.2d 1118 (Del. 2003):

Shareholders sought injunctive relief after corporation's incumbent board of directors took a defensive action to expand the board from 5 members to 7, to impede the shareholders' in electing successor directors. The Court of Chancery, New Castle County, denied relief. Shareholders appealed. The Supreme Court, Holland, J., held that: (1) incumbent board of directors had the burden of demonstrating a compelling justification for expanding the size of its membership, and (2) defensive measure was not proportionate and reasonable in relation to the threat posed by the shareholder franchise.
Reversed and remanded.

West Headnotes


The power of managing the corporate enterprise is vested in the shareholders' duly elected board representatives.
The appropriate standard of judicial review is dispositive of which party has the burden of proof as any litigation proceeds from stage to stage until there is a substantive determination on the merits.
Identification of the correct analytical framework is essential to a proper judicial review of challenges to the decision-making process of a corporation's board of directors.

The “business judgment rule” is a presumption that in making a business decision the directors of a corporation acted on an informed basis, in good faith and in the honest belief that the action taken was in the best interests of the company.

An application of the traditional business judgment rule places the burden on the party challenging the board of directors decision to establish facts rebutting the presumption.
If the business judgment rule is not rebutted, a court will not substitute its judgment for that of the board if the board's decision can be attributed to any rational business purpose.
The compelling justification standard, regarding a board of directors' action to expand the size of its membership, is applied either independently, in the absence of a hostile contest for control, or within the standard of review when the board's action is taken as a defensive measure, only where the primary purpose of the board's action is to interfere with or impede exercise of the shareholder franchise and the shareholders are not given a full and fair opportunity to vote effectively.

Corporation's incumbent board of directors had the burden of demonstrating a compelling justification for expanding the size of its membership, where the expansion was a defensive action taken for the primary purposes of interfering with and impeding the effectiveness of the shareholder franchise in electing successor directors.

If a defensive measure is not draconian, because it is neither coercive nor preclusive, proportionality review of a board of directors' action to expand the size of its membership requires the focus of enhanced judicial scrutiny to shift to the range of reasonableness.

When the primary purpose of a board of directors' defensive measure is to interfere with or impede the effective exercise of the shareholder franchise in a contested election for directors, the board must first demonstrate a compelling justification for such action as a condition precedent to any judicial consideration of reasonableness and proportionately.


The defensive actions by a board of directors need not actually prevent the shareholders from attaining any success in seating one or more nominees in a contested election for directors, and the election contest need not involve a challenge for outright control of the board of directors, to place the burden of demonstrating a compelling justification for the action on the board; rather, the defensive actions of the board only need to be taken for the primary purpose of interfering with or impeding the effectiveness of the stockholder vote in a contested election for directors.
Defensive measure taken by corporation's incumbent board of directors to expand its membership from 5 to 7 was not proportionate and reasonable in relation to the threat posed by the shareholder franchise, who sought to place two members on the board; the board utilized its otherwise valid powers to expand the size and composition of the board for the primary purpose of impeding and interfering with the efforts of the shareholders' power to effectively exercise their voting rights in a contested election for directors, and that action compromised the essential role of corporate democracy in maintaining the proper allocation of power between the shareholders and the board.

Inequitable action by a board of directors does not become permissible simply because it is legally possible.


Impeding and interfering with the efforts of the stockholders' power to effectively exercise their voting rights in a contested election for directors are inequitable purposes, contrary to established principles of corporate democracy and may not be permitted to stand.

Hilton Hotels Corp. v. ITT Corp., 978 F. Supp. 1342 (D. Nev. 1997):   

Corporation seeking to acquire target corporation sued to obtain injunction precluding implementation of comprehensive plan announced by target. The District Court, Pro, J., held that: (1) standard applicable to permanent injunctions would be applied to request; (2) target corporation's putative restructuring into three corporations, largest of which would have staggered board of directors, precluding acquiring corporation from obtaining majority on board, was impermissible restriction on right of shareholders of target to vote on directors; and (3) other parts of comprehensive plan were inextricably related to part involving board of directors, and would be enjoined along with directors' provision.
Permanent injunction issued.

West Headnotes

Motion of tender offeror, seeking injunction to prevent target corporation from implementing comprehensive plan that would make acquisition more difficult, would be evaluated under standards applicable to permanent injunction; decision denying target opportunity to implement plan could not practically be reversed by trial on merits ending in target's favor.


While standards for issuing permanent injunction are substantially similar to those applied to requests for preliminary injunctive relief, in order to obtain permanent injunction plaintiffs must actually succeed on merits of their claim.

When there is no Nevada statutory or case law on point for issue of corporate law, federal court will find persuasive authority in Delaware case law.

When there is both tender offer and proxy contest, court assesses challenge to target corporation board of directors' actions by evaluating board's overall response, including justification for each contested defensive measure, and results achieved thereby.


When there is tender offer and proxy contest, all of target corporation's board actions are inextricably related, actions are to be scrutinized collectively as unitary response to perceived threat, in determining whether they ae valid.

When there is both proxy contest and tender offer, board's unilateral decision to adopt defensive measures touching on issues of control that purposefully disenfranchise shareholders is strongly suspect and cannot be sustained without compelling justification.
While board has power over management and assets of corporation, that power is limited by right of shareholders to vote for members of board.

Target of proxy solicitation and tender offer, responding by adopting without shareholder approval reorganization with staggered board for new corporation having majority of assets, did not satisfy requirement that action be taken in response to threat to corporate policy and effectiveness; far from being threat, corporation seeking to acquire target announced proposed business strategy that was in fact followed by target's management, and target's assertion that tender offer price was too low posed no threat to corporate policy or effectiveness.

Target corporation defending against proxy solicitation and tender offer made excessive response to perceived threat when it purported to adopt without shareholder approval reorganization into three corporations, with board of directors or largest corporation being staggered, precluding corporation seeking to acquire target from achieving board of director majority at next annual meeting; proposal was approved quickly, after acquisition was proposed, without Internal Revenue Service (IRS) tax opinion, and there was no explanation of why shareholder approval was not sought.

All parts of comprehensive plan, adopted by board of directors of corporation which was target of proxy solicitation and tender offer, under which corporation would be split into three corporations to carry on existing business, were subject to permanent injunction prohibiting implementation of plan, after court determined that proposal to have staggered board of directors for future corporation holding large majority of assets of present corporation improperly limited shareholders' voting rights; improper provision was inextricably intertwined with others.

Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983):

Corporation which was majority shareholder of subsidiary sought, and acquired, remaining shares of subsidiary by merger transaction including payment of cash to minority shareholders of subsidiary for their minority shares. Minority shareholder, on behalf of class of all subsidiary shareholders who had not exchanged their shares for merger price, attacked validity of merger transaction and sought to set merger aside or, in the alternative, an award of monetary damages against subsidiary, majority shareholder of corporation, and investment banking firm which provided fairness opinion prior to merger. The Court of Chancery, New Castle County, Brown, Vice Chancellor, 426 A.2d 1333, entered judgment for defendants, and minority shareholder appealed. The Supreme Court, Moore, J., held that: (1) merger did not meet test of fairness, where feasibility study prepared by two of subsidiary's directors, who were also directors of parent, indicating that a price in excess of what parent ultimately offered for subsidiary's outstanding shares would have been a good investment for parent, was not disclosed to subsidiary's outside directors, and (2) on remand, minority shareholders would be entitled to damages based on the fair value of their shares as determined by taking into account all relevant factors, including the elements of rescissory damages if susceptible to proof and appropriate to the issue of fairness.
Reversed and remanded.

West Headnotes

Plaintiff in suit challenging cash-out merger must allege specific acts of fraud, misrepresentation, or other items of misconduct to demonstrate the unfairness of the merger terms to the minority.
In a suit challenging a cash-out merger, even though the ultimate burden of proof is on the majority shareholder to show by a preponderance of the evidence that the transaction is fair, it is first the burden of the plaintiff attacking the merger to demonstrate some basis for invoking the fairness obligations.


In suit challenging a cash-out merger, if the corporate action has been approved by an informed vote of a majority of the minority shareholders, the burden entirely shifts to the plaintiff to show that the transaction was unfair to the minority; however, the burden remains on those relying on the vote to show that they completely disclosed all material facts relevant to the transaction.


Parent-subsidiary cash-out merger did not meet the test of fairness to subsidiary's minority shareholders, where feasibility study prepared by two of subsidiary's directors, who were also directors of the parent, indicating that a price in excess of what parent ultimately offered for subsidiary's outstanding shares would have been a good investment for the parent, was not disclosed to subsidiary's outside directors.
Remedy available to minority shareholders in cash-out merger is an appraisal to determine the fair value of their shares based on all relevant factors, excluding only elements of value that may arise from the accomplishment or expectation of the merger; overruling Lynch v. Vickers Energy Corp., 429 A.2d 497. 8 Del.C. § 262(h).


Remedy available to minority shareholders in cash-out merger is an appraisal to determine the fair value of their shares based on all relevant factors, excluding only speculative elements of value that may arise from the accomplishment or expectation of the merger, and standard “Delaware block” or weighted average method of valuation shall no longer exclusively control such proceedings; overruling Lynch v. Vickers Energy Corp., 429 A.2d 497. 8 Del.C. § 262(h).


Particularly in a parent-subsidiary context, showing that cash-out merger action was taken as though each of the contending parties had in fact exerted its bargaining power against the other at arm's length is strong evidence that the transaction meets the test of fairness.

Parent's designated directors on subsidiary's board still owed subsidiary and its shareholders an uncompromising duty of loyalty.

When directors of a corporation are on both sides of a transaction, they are required to demonstrate their utmost good faith and the most scrupulous inherent fairness of the bargain.

There is no dilution of director's fiduciary obligation to corporation, where he holds dual or multiple directorships, as in a parent-subsidiary context.

Individuals who act in a dual capacity as directors of two corporations, one of whom is parent and the other subsidiary, owe the same duty of good management to both corporations, and in the absence of an independent negotiating structure or the directors' total abstention from any participation in the matter, this duty is to be exercised in light of what is best for both companies.

One possessing superior knowledge may not mislead any stockholder by use of corporate information to which the latter is not privy.

On remand, minority shareholders challenging parent-subsidiary cash-out merger would be entitled to damages based on the fair value of their shares as determined by taking into account all relevant factors, including the elements of rescissory damages, if susceptible of proof and appropriate to the issue of fairness.


Remedy of monetary damages in cases challenging cash-out mergers is applicable only to cases currently pending on appeal to the Supreme Court, cases pending in the court of chancery which have not yet been appealed but which may be eligible for direct appeal to the Supreme Court; cases the effective dates of which are on or before February 1, 1983; and any proposed merger to be presented at a shareholders' meeting, the notification of which is mailed to the stockholders on or before February 23, 1983.

Business purpose requirement with respect to parent-subsidiary mergers is no longer of any force or effect.


Business purpose requirement with respect to parent-subsidiary mergers is no longer of any force or effect; overruling Singer v. Magnavox Co., 380 A.2d 969; Tanzer v. International General Industries, Inc., 379 A.2d 1121; and Roland International Corp. v. Najjar, 407 A.2d 1032.

Rabkin v. Phillips A. Hunt Chem. Corp., 498 A.2d 1099 (Del. 1985):

Shareholders of chemical corporation brought action to enjoin proposed merger. Defendant corporate directors moved to dismiss. The Chancery Court, New Castle County, 480 A.2d 655, Berger, Vice Chancellor, granted the defendants' motions and denied the injunction. Upon appeal, the Supreme Court, Moore, J., held that complaint, which challenged proposed merger on ground that price offered was grossly inadequate because acquiring corporation unfairly manipulated timing of merger to avoid one-year commitment regarding purchase of additional shares, and that specific language in schedule filed at purchase of originally acquired stock, constituted price commitment by acquiring corporation failed to abide, contrary to its fiduciary obligations, stated cause of action sufficient to avoid motion for dismissal.
Reversed and remanded.

West Headnotes

Complaint need only to give general notice of claim asserted and will not be dismissed unless it is clearly without merit, either as matter of law or as fact.

Weinberger does not mandate that entire fairness claims of minority stockholders regarding merger be determined in appraisal proceeding where there are no allegations of nondisclosures or misrepresentations.
Mere allegation of “unfair dealing,” with regard to corporate merger, without more, cannot survive motion to dismiss; however, averments containing specific acts of fraud, misrepresentation, or items of misconduct must be carefully examined.
Facts alleged by minority shareholders regarding avoidance by corporation, which had purchased approximately 64 percent of outstanding shares of common stock, of one-year commitment regarding purchase price of additional shares, stated cause of action to defeat motion to dismiss; facts included assertion of conscious intent by purchasing corporation, as majority shareholder of acquired corporation, to deprive minority shareholders of same bargain that purchasing corporation made with former majority shareholders, as evidenced in confidential memo about disadvantages of paying higher price during one-year commitment period deposition testimony of purchasing corporation's chief executive officer that one-year commitment “meant nothing,” and quick surrender of acquired corporation's directors in face of proposal to squeeze out minority shareholders at $20 per share.

Inequitable conduct will not be protected merely because it is legal.

Cede v. Technicolor, Inc., 684 A.2d 289 (Del. 1996):

Minority shareholder that dissented from cash-out merger brought statutory appraisal proceeding. The Court of Chancery, New Castle County, set fair value of shareholder's stock, and shareholder appealed. The Supreme Court, 636 A.2d 956, affirmed in part, reversed in part and remanded. On remand, the Court of Chancery set fair value, and shareholder appealed. The Supreme Court, Holland, J., held that, in appraising value of shares, value attributable to strategies that had been conceived and implemented following change in majority control, should have been included.
Reversed and remanded.

West Headnotes


Legislative purpose of statutory appraisal proceedings to provide equitable relief for shareholders dissenting from merger on grounds of inadequacy of offering price. 8 Del.C. § 262.

Court of Chancery's task in statutory appraisal proceeding is to value what has been taken from shareholder, i.e., the proportionate interest in the going concern. 8 Del.C. § 262.
In statutory appraisal proceeding, dissenting shareholder's proportionate interest is determined only after company has been valued as operating entity on date of merger; consequently, value added to going concern by majority acquirer, during transient period of two-step merger, accrues to benefit of all shareholders and must be included in appraisal process on date of merger. 8 Del.C. § 262.
In appraising value of shares of shareholders who dissented from two-step cash-out merger, value attributable to strategies that had been conceived and implemented following change in majority control, which contemplated the sale of several businesses, were to be included; exception for value arising from accomplishment or expectation of the merger did not encompass known elements of value, such as those existing on date of merger because of majority acquirer's action before cash-out. 8 Del.C. § 262.

Following reversal of judgment of Court of Chancery in appraisal action, Supreme Court would not make independent determination of value, but rather would remand action for recalculation of corporation's fair value. 8 Del.C. § 262.

Supreme Court's holding, on prior appeal of statutory appraisal proceeding, requiring Court of Chancery to consider nonspeculative information about plan implemented after change in majority control but before cash-out, was law of the case. 8 Del.C. § 262.

Shareholder's argument that market price of corporation's stock before merger negotiations was of little significance to issue of fair value on date of merger went to weight to be given to such evidence, rather than its admissibility. 8 Del.C. § 262.
Minority shareholder's argument that Court of Chancery erroneously considered directors' decision to accept merger offers and fairness opinion solicited by corporation from its investment banking firm in response to that offer in determining corporation's fair value went to weight, rather than to admissibility, of the evidence. 8 Del.C. § 262(h).
Court of Chancery did not abuse its discretion in awarding dissenting shareholder simple, rather than compound, interest in statutory appraisal proceeding. 8 Del.C. § 262(i).
In the absence of equitable exception, plaintiff in appraisal proceeding should bear burden of paying its own expert witnesses and attorneys. 8 Del.C. § 262(j).
Record supported Court of Chancery's decision not to invoke its equitable authority to award expert witness fees to dissenting shareholder in statutory appraisal proceeding. 8 Del.C. § 262(j).

Kahn v. Lynch Commc’n Sys., Inc., 638 A.2d 1210 (Del. 1994):

After remand, 1995 WL 301403, of shareholder litigation challenging cash-out merger of subsidiary by controlling shareholder, the Court of Chancery, New Castle County, concluded that transaction was entirely fair to minority shareholders, minority shareholders appealed. The Supreme Court, Walsh, J., held that: (1) cash-out merger was entirely fair to minority shareholders, and (2) controlling shareholder did not violate its duty of disclosure in its offer to purchase directed to subsidiary's shareholders, by failing to describe specifically the threat of a lower priced tender offer if its bid were not accepted.
Affirmed.

West Headnotes
Supreme Court will defer to factual findings of Court of Chancery unless they are clearly erroneous or not arrived at through logical process.

Supreme Court's review of formulation and application of legal principles is plenary and requires no deference.


Controlling or dominating shareholder standing on both sides of merger, as in parent-subsidiary context, bears burden of proving its entire fairness by showing fair dealing and fair price; fair dealing addresses timing and structure of negotiations as well as method of approval of transaction, while fair price relates to all the factors which affect value of stock of the merged company.
Although controlling shareholder dominated merger negotiations with subsidiary, vetoing subsidiary's proposed acquisition of fiber optic company, proposing instead a combination with another subsidiary, and threatening a lower hostile bid if its offer was not accepted, cash-out merger was entirely fair to minority shareholders; there was no assurance that shareholders of merged corporation would have benefited from vetoed transaction, and merger price was adequate.
When faced with differing methodologies or opinions of share value, court is entitled to draw its own conclusions from the evidence; so long as court's ultimate determination of value is based on application of recognized valuation standards, its acceptance of one expert's opinion, to exclusion of another, will not be disturbed.
Once sufficient showing of fair value of company is presented, party attacking merger is required to come forward with sufficient credible evidence to persuade finder of fact of merit of greater figure proposed.
Controlling shareholder owes duty of complete candor when standing on both sides of transaction and must disclose fully all the material facts and circumstances surrounding the transaction; information is deemed material if there is substantial likelihood that reasonable shareholder would consider it important in deciding how to vote.
In reviewing ruling on whether controlling shareholder has fully disclosed all material facts and circumstances surrounding transaction, Supreme Court will review entire record; if trial judge's findings are sufficiently supported by record and are product of orderly and logical deductive process, Court will accept them, even though independently it might have reached opposition conclusions.
Controlling shareholder did not violate its duty of disclosure in its offer to purchase directed to subsidiary's shareholders, by failing to describe specifically the threat of a lower priced tender offer if its bid were not accepted; reasonable minority shareholder was under no illusions concerning leverage available to controlling shareholder and its willingness to use it to acquire minority interest.

In re Western Nat’l Corp. Shareholders Litigation, 26 Del. J. Corp. L. 806 (Del. Ch. 2000):

In re Pure Res., Inc., Shareholders Litigation, 808 A.2d 421 (Del. Ch. 2002):

Minority stockholders of corporation brought action to enjoin corporate controlling stockholder's pending exchange offer, by which controlling stockholder hoped to acquire the rest of the corporation's shares in exchange for shares of its own stock. Minority stockholders filed motion for preliminary injunction. The Court of Chancery, New Castle County, Strine, Vice Chancellor, held that: (1) controlling stockholder's offer was coercive in its present form; (2) forms submitted by corporation and controlling stockholder in connection with the offer did not fairly disclose material information; and (3) possible irreparable injury that would be suffered by minority stockholders outweighed any harm that would result from issuing injunction.
Motion granted.

West Headnotes

To prevail on their motion for preliminary injunction enjoining controlling stockholder's acquisition tender offer, corporation's minority stockholders had to demonstrate that one or more of its merits arguments had a reasonable probability of success, that the stockholders faced irreparable injury in the absence of an injunction, and that the balance of hardships weighed in favor of an injunction.
Under doctrine of independent legal significance, the mere fact that a corporate transaction cannot be accomplished under one statutory provision does not invalidate it if a different statutory method of consummation exists.
Inequitable actions taken by controlling stockholder in technical conformity with statutory law, when attempting to acquire the rest of corporation's shares, can be restrained by equity.
The mere fact that the Delaware General Corporation Law (DGCL) contemplates no role for target corporate boards in tender offers does not, of itself, prevent a target board from impeding the consummation of a tender offer through extraordinary defensive measures, such as a “poison pill,” subject to a heightened form of reasonableness review. 8 Del.C. § 101 et seq.
An acquisition tender offer by a corporation's controlling stockholder should be considered non-coercive only when: (1) it is subject to a non-waivable majority of the minority tender condition, (2) the controlling stockholder promises to consummate a prompt short-term merger at the same price if it obtains more than 90% of the shares, and (3) the controlling stockholder has made no retributive threats. 8 Del.C. § 253.
Majority stockholder owes a duty to permit the independent directors on the target board of directors both free rein and adequate time to react to an acquisition tender offer, by, at the very least, hiring their own advisors, providing the minority with a recommendation as to the advisability of the offer, and disclosing adequate information for the minority to make an informed judgment; for their part, the independent directors have a duty to undertake these tasks in good faith and diligently, and to pursue the best interests of the minority.

101k310(1) k. In General. Most Cited Cases

When a corporation's controlling stockholder makes an acquisition tender offer that is not coercive, there is no duty on its part to permit the target board of directors to block the bid through use of a “poison pill” defensive measure; nor is there any duty on the part of the independent directors to seek blocking power.
Corporate controlling stockholder's tender offer was coercive, although it contained sufficiently specific promise to consummate a prompt short-term merger, and controlling stockholder made no retributive threats, where its majority of the minority tender condition was defective, in that the definition of “minority” included those stockholders who were affiliated with controlling stockholder as directors and officers as well as management officials whose incentives were skewed by their employment, their severance agreements, and their “put agreements.”
Conclusion that controlling stockholder's acquisition tender offer was coercive did not compel conclusion that the target board of directors should have blocked the offer with a “poison pill” or other defensive measures; there was rational basis to believe that a “poison pill” was not necessary, given that corporation's management had expressed adamant opposition to tender offer and that board had given special committee a free hand to recommend against the offer, to negotiate for a higher price, and to prepare corporation's 14D-9 filing with Securities and Exchange Commission (SEC).

The S-4 and the 14D-9 forms submitted to Securities and Exchange Commission (SEC), in connection with tender offer made by corporation's controlling stockholder, must contain the information that a reasonable investor would consider important in tendering his stock, including the information necessary to make a reasoned decision whether to seek appraisal in the event controlling stockholder effected a prompt short-form merger. 8 Del.C. § 253.

For undisclosed information to be “material,” in the context of tender offer made by corporation's controlling stockholder, there must be a substantial likelihood that the disclosure of the omitted fact would have been viewed by the reasonable stockholder as having significantly altered the total mix of information made available.

The S-4 and 14D-9 forms filed with Securities and Exchange Commission (SEC), in connection with tender offer made by corporation's controlling stockholder, are required to provide a balanced, truthful account of all matters they disclose; when a document ventures into certain subjects, it must do so in a manner that is materially complete and unbiased by the omission of material facts.

Form 14D-9 submitted by target corporation to Securities and Exchange Commission (SEC), in connection with controlling stockholder's acquisition tender offer, was materially deficient in that it omitted substantive work performed by investment bankers on behalf of special committee; bankers' negative views of offer were cited as basis for target board's recommendation not to tender, and failure to disclose such information deprived stockholders of information material to making an informed decision as to whether proffered exchange ratio was favorable to them.

When controlling stockholder attempts to acquire rest of corporation's shares, minority stockholders are entitled to a fair summary of the substantive work performed by the investment bankers upon whose advice the recommendations of their board as to how to vote on a merger or tender rely.
Statement in 14D-9 form submitted by target corporation to Securities and Exchange Commission (SEC), in connection with controlling stockholder's acquisition tender offer, stating that corporation's board of directors held telephonic meeting on certain date to discuss special committee's request for clarification of its purposes, powers, authority and independence and that clarifying resolution was adopted, was materially misleading, where special committee had actually sought to have the full power of the board delegated to it and was rebuffed, and statement gave no indication that directors who had previously recused themselves had reinserted themselves into the process in order to defeat special committee's quest for more power.

Statement in S-4 form submitted by controlling stockholder to Securities and Exchange Commission (SEC), in connection with its acquisition tender offer, indicating that controlling stockholder's board had authorized the offer at the specific exchange ratio ultimately used in the offer, was not materially misleading, although statement was false due to fact board actually gave its management the authority to make offer at a greater exchange ratio; statement did not convey the idea that controlling stockholder either lacked capacity or the willingness to offer more.

Portion of section of S-4 form submitted by controlling stockholder to Securities and Exchange Commission (SEC), in connection with its acquisition tender offer, discussing “key factors” motivating controlling stockholder's decision to extend the tender offer, was materially misleading, where section omitted any acknowledgement of controlling stockholder's desire to eliminate potential exposure to liability faced by directors who were affiliated with controlling stockholder, and section did not mention that controlling stockholder had been concerned about an alternative funding vehicle being considered by corporation.
Possible irreparable injury that would be suffered by corporation's minority stockholders, in the absence of a preliminary injunction enjoining controlling stockholder's acquisition tender offer, outweighed harm of denying stockholders an opportunity to accept the tender offer, and thus a preliminary injunction would issue, where minority stockholders had been provided materially misleading or inadequate information, and offer was deemed coercive; injunction could be lifted in short order if controlling stockholder and target board responded to court's concerns.

Kern County Land Co. v. Occidental Petroleum Corp., 411 U.S. 582 (1973):

Consolidated derivative stockholder actions to recover alleged short-swing profits by insider. The United States District Court for the Southern District of New York, 323 F.Supp. 570, entered summary judgment for plaintiffs, and the defendant corporation appealed. The Court of Appeals reversed the judgment, 450 F.2d 157, and the plaintiffs brought certiorari. The Supreme Court, Mr. Justice White, held that where first corporation acquired more than 10% of outstanding stock of target corporation by cash tender offer but its takeover efforts were blocked by defensive merger between target corporation and acquiring corporation and first corporation became irrevocably entitled to exchange its shares of the target corporation for shares of acquiring corporation's preference stock when the merger agreement was signed and first corporation was not an insider when it made its stock tender offer, the transactions did not constitute ‘sales' within meaning of statute relating to recovery of short-swing profits by insiders and the first corporation's profits resulting from the exchange of shares of target corporation for acquiring corporation's preference stock were not recoverable as short-swing profits.
Judgment of Court of Appeals affirmed.
Mr. Justice Douglas filed dissenting opinion in which Mr. Justice Brennan and Mr. Justice Stewart joined.
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Traditional cash-for-stock transactions that result in a purchase and sale or a sale and purchase, including purchase through tender offer, within the six-month, statutory period are within the purview of statute relating to recovery of short-swing profits by insider. Securities Exchange Act of 1934, § 16(b) as amended 15 U.S.C.A. § 78p(b).

In deciding whether borderline transactions are within the reach of statute relating to recovery of short-swing profits by insider, the courts may inquire into whether the transaction may serve as vehicle for the evil which Congress sought to prevent-the realization of short-swing profits based upon access to inside information-thereby endeavoring to implement congressional objectives without extending the reach of the statute beyond its intended limits. Securities Exchange Act of 1934, §§ 3(a)(11, 13, 14), 16(b) as amended 15 U.S.C.A. §§ 78c(a)(11, 13, 14), 78p(b).

Statute which requires inside, short-swing trader to disgorge all profits realized on all “purchases” and “sales” within the specified time period, without proof of actual abuse of insider information, and without proof of intent to profit on the basis of such information, should be applied only when its application would serve its goals. Securities Exchange Act of 1934, §§ 3(a)(11), 16(b) as amended 15 U.S.C.A. §§ 78c(a)(11), 78p(b).

Where first corporation acquired more than 10% of outstanding stock of target corporation by cash tender offer but its takeover efforts were blocked by defensive merger between target corporation and acquiring corporation and first corporation became irrevocably entitled to exchange its shares of the target corporation for shares of acquiring corporation's preference stock when the merger agreement was signed and where first corporation was not an insider when it made its stock tender offer, the exchange which occurred by reason of the merger did not constitute a “sale” within meaning of statute relating to recovery of short-swing profits by insiders, and the first corporation's profits resulting from the exchange of shares of target corporation for acquiring corporation's preference stock were not recoverable as “short-swing profits.” Securities Exchange Act of 1934, §§ 12, 16(a, b) as amended 15 U.S.C.A. §§ 78 l, 78p(a, b).
Alleged knowledge on part of first corporation, based on sophistication in matters of corporate affairs and finance, that if its takeover efforts failed, it could sell stock acquired by tender offer to the target company's merger partner at substantial profit was not “inside information” and could not be considered within purview of federal statute relating to liability for insider short-swing profits by insiders. Securities Exchange Act of 1934, § 16(b) as amended 15 U.S.C.A. § 78p(b).

Once first corporation had acquired more than 10% of outstanding shares of target corporation it became “insider”, within statute relating to recovery of short-swing profits by insiders, but such status did not render it liable for profits on exchange of stock for preference stock in corporation which acquired target corporation in defensive merger, since such benefits were unrelated to the use of information unavailable to other stockholders or members of the public. Securities Exchange Act of 1934, § 16(b) as amended 15 U.S.C.A. § 78p(b).

First corporation's exchange of stock in target corporation, which it acquired in tender offer, for preference stock in acquiring corporation after target corporation had consummated defensive merger with acquiring corporation was involuntary and the profits made by first corporation in the exchange were not based on insider's information. Securities Exchange Act of 1934, § 16(b) as amended 15 U.S.C.A. § 78p(b).

Mere execution of option to sell corporate stock is not generally regarded as “sale.”


Where option agreement which first corporation gave to acquiring corporation with respect to stock in target corporation which first corporation had acquired during course of tender-offer, was grounded on mutual advantages to first corporation as a minority stockholder which wanted to terminate investment it had not chosen to make and to the acquiring corporation management which did not want potentially troublesome minority stockholder, and the first corporation had no inside information about acquiring corporation or its new stock, the option agreement was not itself a “sale” within the meaning of federal statute pertaining to recovery of short-swing profits by insiders. Securities Exchange Act of 1934, § 16(b) as amended 15 U.S.C.A. § 78p(b).
Where corporation which acquired target corporation in defensive merger desired to rid itself of potentially troublesome stockholder, premium which acquiring corporation paid to first corporation for option to acquire first corporation's stock in target corporation was set by what experts said the option was worth and there was possibility that market might drop sufficiently in the six months before the option could be exercised to make the exercise unlikely, premium of $8,866,230 for option to purchase 866,623 shares did not make the “call” option agreement a “sale,” within meaning of federal statute relating to insider short-swing profits, on theory that premium was so large as to make the exercise of the option almost inevitable. Securities Exchange Act of 1934, § 16(b) as amended 15 U.S.C.A. § 78p(b).

SEC v. Texas Gulf Sulphur Co., 401 F.2d 833 (2d Cir. 1968):

In the United States District Court for the Southern District of New York the Securities and Exchange Commission commenced its action pursuant to 15 U.S.C. §§ 78u, 78aa, against Texas Gulf Sulphur Company and thirteen individuals alleging violations by the fourteen defendants of the provisions of Section 10(b) of the Securities Exchange Act of 1934, 15 U.S.C. § 78j(b), and its Rule 10b-5 (17 C.F.R. 240.10b-5) promulgated pursuant to the authority granted to it in Section 10b. The court below, Dudley B. Bonsal, J., 258 F.Supp. 262, found that two of the individual defendants, Clayton and Crawford, had violated Section 10(b), and Rule 10b-5, but otherwise the Commission's complaint was ordered dismissed, 258 F.Supp. 262 (1966). Appeals were taken by the Commission and by Clayton and Crawford. Eleven of the thirteen original individual defendants, and the corporation, are parties in the proceedings before the Court of Appeals. The appeals were argued before a division of the court consisting of Waterman, Moore, and Hays, Circuit Judges. When the opinions prepared by them were distributed to the other judges of the court it was ordered on May 2, 1968 that the case should, without further argument, be considered in banc upon the record and briefs the parties had filed and upon the opinions that had been prepared and distributed by the panel judges. After in banc consideration the opinions appearing hereafter were prepared. The results reached in Judge Waterman's opinion for the court are concurred in unanimously as to appellee Coates, and appellants Clayton and Crawford; as to the remaining contested issues that opinion represents results concurred in either generally or in separate statements by a majority of the judges. The Court of Appeals, Waterman, Circuit Judge, held that not only are directors or management officers of corporation ‘insiders' within meaning of rule of Securities and Exchange Commission, so as to be precluded from dealing in stock of corporation, but rule is also applicable to one possessing information, though he may not be strictly termed an ‘insider’ within meaning of Securities Exchange Act, and thus anyone in possession of material inside information is an ‘insider’ and must either disclose it to investing public, or, if he is disabled from disclosing it in order to protect corporate confidence, or he chooses not to do so, must abstain from trading in or recommending securities concerned while such inside information remains undisclosed.
The dispositions below as to appellants Clayton and Crawford are affirmed. As to one of the appellees, Murray, the disposition below is affirmed. As to the remaining individual appellees and the corporation, the order dismissing the complaint is reversed and the cause remanded for further proceedings below consistent with the opinion of the court.
Hays, Circuit Judge, dissented in part, and Moore, Circuit Judge, and Lumbard, Chief Judge, dissented.
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Purpose of provision of Securities Exchange Act that it shall be unlawful for any person, directly or indirectly, by use of any means or instrumentality of interstate commerce, or of mails, or of any facility of any national securities exchange, to use in connection with purchase or sale of any security any manipulative or deceptive device in contravention of rules of Securities and Exchange Commission was to prevent inequitable and unfair practices and to insure fairness in securities transactions generally, whether conducted face-to-face, over the counter or on exchanges. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Provision of Securities Exchange Act that it shall be unlawful for any person, directly or indirectly, by use of any means or instrumentality of interstate commerce, or of mails, or of any facility of any national securities exchange to use in connection with purchase or sale of any security any manipulative or deceptive device and rule promulgated thereunder by Securities and Exchange Commission applies to stock purchases consummated on exchanges. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Essence of rule of Securities and Exchange Commission providing that it is unlawful for any person, directly or indirectly, by use of any means or instrumentality of interstate commerce, or of mails, or of any facility of any national securities exchange, to engage in any act which operates as fraud or deceit is that anyone who, trading for his own account in securities of corporation, has access, directly or indirectly, to information intended to be available only for corporate purpose and not for personal benefit of anyone may not take advantage of such information knowing it is unavailable to investing public. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Not only are directors or management officers of corporation “insiders” within rule of Securities and Exchange Commission, so as to be precluded from dealing in stock of corporation, but anyone in possession of material inside information is an “insider” and must either disclose it to investing public, or, if he is disabled from disclosing it in order to protect corporate confidence, or he chooses not to do so, must abstain from trading in or recommending securities concerned while such inside information remains undisclosed. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).


Individuals, who were insiders within meaning of rule of Securities and Exchange Commission precluding insiders from dealing in stock of corporation without disclosing material inside information, were not justified in engaging in insider activity because disclosure of material inside information was forbidden by legitimate corporate activity of acquisition by corporation of options to purchase land surrounding mineral exploration site, and if information was material, individuals should have kept out of stock market until disclosure of inside information was accomplished. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

An insider, within meaning of rule of Securities and Exchange Commission, is not always foreclosed from investing in his own corporation merely because he may be more familiar with corporation's operations than are outside investors, and duty of insider to disclose information or duty to abstain from dealing in corporation's securities arises only in those situations which are essentially extraordinary in nature and which are reasonably certain to have substantial effect on market price of security if extraordinary situation is disclosed. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
Insider is not obligated by rule of Securities and Exchange Commission to confer on outside investors benefit of his superior financial or other expert analysis of value of securities of corporation by disclosing his educated guesses or predictions, and only regulatory objective is that access to material information be enjoyed equally, and such objective requires nothing more than disclosure of basic facts so that outsiders may draw on their own evaluative expertise in reaching their own investment decisions with knowledge equal to that of insiders. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).


Basic test in determining whether information of insider is “material inside information”, so that insider must disclose information or refrain from dealing with stock or securities of corporation, is whether reasonable man would attach importance to information in determining his choice of action in transaction in question, and that encompasses any fact which in reasonable and objective contemplation might affect value of corporation's stock or securities. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Speculators and chartists of Wall and Bay Streets are reasonable investors entitled to same legal protection afforded conservative traders by rule of Securities and Exchange Commission dealing with purchases and sales of stock by insiders having material inside information concerning corporation. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

“Material inside information” which insider is required by rule of Securities and Exchange Commission to disclose before dealing in stock and securities of corporation includes not only information disclosing earnings and distributions of corporation but also those facts which affect probable future of corporation and those which may affect desire of investors to buy, sell, or hold corporation's securities. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Whether facts in possession of insider are material inside information within rule of Securities and Exchange Commission, so that insider cannot deal in stock without disclosing information, when facts known to insider relate to particular event and are undisclosed will depend at any given time on balancing of both, indicated probability that event will occur and anticipated magnitude of event in light of totality of corporation's activity. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Finding of federal district court that knowledge by corporation of remarkably rich ore drill core was not material inside information within meaning of rule of Securities and Exchange Commission involved issue of “ultimate fact” and not merely issue of “basic fact”, and Court of Appeals on appeal could reverse the finding without determining that it was “clearly erroneous”. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Knowledge by corporation and certain of its officers and employees of remarkably rich ore drill core was “material inside information” within meaning of rule of Securities and Exchange Commission so that they were required to divulge such information before purchasing stock of corporation. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

The core of rule of Securities and Exchange Commission providing that it shall be unlawful to use any means or instrumentality of interstate commerce, or of mails, or of any facility of any national securities exchange to make untrue statement of material fact or to omit such statement is implementation of Congressional purpose that all investors should have equal access to rewards of participation in securities transactions, and that all members of investing public should be subject to identical market risks, including risk that one's evaluative capacity or one's capital available to put at risk may exceed another's capacity or capital. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
Even if insiders were in fact ignorant of broad scope of rule of Securities and Exchange Commission and purchased stock as to which they had material inside information under mistaken belief as to applicable law, such ignorance did not insulate them from consequences of their acts in purchasing the stock without first disclosing the material inside information. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
Insider violated rule of Securities and Exchange Commission and Securities Exchange Act by “tipping” outside individuals or “tippees” concerning the material inside information about remarkably rich ore drill core made by corporation. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Insider, who knew that corporation drilled a core to determine whether ore was present, though he did not know that drilling disclosed remarkably rich ore, but who thereafter participated in program of corporation for acquisition of land surrounding site of drilling, and who then purchased for the first time a call on 100 shares of stock of corporation, possessed material “inside information” so as to make his purchase violative of rule of Securities and Exchange Commission and Securities Exchange Act. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Effective protection of public from insider exploitation of advance notice of material information in violation of rule of Securities and Exchange Commission and Securities Exchange Act in purchase of stock by insider requires that time that insider places an order for stock, rather than time of its ultimate execution, be determinative, otherwise insiders would be able to beat the news of the material inside information to the public. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Insider, who had knowledge of remarkably rich ore discovery by corporation, and who telephoned his orders for stock in corporation to broker with instructions to buy at opening of midwest stock exchange the morning that material inside information was disclosed to the public, beat the news and violated rule of Securities and Exchange Commission and Securities Exchange Act. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Before insiders may act on material inside information about corporation by purchasing stock in corporation, such information must have been effectively disclosed to the public in a manner sufficient to insure availability of information to investing public, or there is a violation of rule of Securities and Exchange Commission and Securities Exchange Act. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).


Where formal announcement to entire financial news media has been promised by corporation in prior official release known to news media, all insider activity with respect to stock of corporation must await dissemination of promised official announcement or there is violation of rule of Securities and Exchange Commission and Securities Exchange Act. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Insider, who knew of remarkably rich ore discovery by corporation, and who placed his telephone order for stock of corporation about 20 minutes after official news release by corporation of the material inside information, violated rule of Securities and Exchange Commission and Securities Exchange Act, since public did not have equal opportunity to make informed investment judgments by time insider ordered stock. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Whether case involving purchases of stock in corporation by insiders with material inside information was treated solely as enforcement proceeding by Securities and Exchange Commission or a private action, proof of specific intent on part of insiders to defraud was unnecessary to justify finding that insiders violated rule of Securities and Exchange Commission and Securities Exchange Act. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Securities Exchange Act should be interpreted as expansion of the common law both to effectuate broad remedial design of Congress and to insure uniformity of enforcement. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
Beliefs of certain insiders, who purchased stock of corporation after learning inside material information that corporation had made a rich ore discovery, that news of ore strike was sufficiently public at time they ordered stock were of no avail to them and did not prevent their purchases of stock from violating rule of Securities and Exchange Commission and Securities Exchange Act, if those beliefs of insiders were not reasonable under circumstances. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Corporation's officers who had material inside information concerning rich ore discovery by corporation violated rule of Securities and Exchange Commission and Securities Exchange Act by accepting stock options from corporation without disclosure of information, but it was unnecessary to order that injunction be issued in view of fact that officers surrendered options and corporation cancelled them. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).


Member of top management of corporation was under duty, before accepting stock option, to disclose any material inside information he may have possessed concerning rich ore discovery by corporation, and rescission of stock option would be directed, where he did not disclose such information to option committee. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Dominant Congressional purposes underlying Securities Exchange Act of 1934 were to promote free and open public securities markets and to protect investing public from suffering inequities in trading, including, specifically, inequities that follow from trading that has been stimulated by publication of false or misleading corporate information releases. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Phrase “in connection with purchase or sale of any security” by deceptive device within meaning of rule of Securities and Exchange Commission and Securities Exchange Act making such purchase or sale unlawful means that device employed, whatever it might be, be of a sort that would cause reasonable investors to rely thereon, and, in connection therewith, so relying, cause them to purchase or sell corporation's securities. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Misleading statement by corporation violates rules of Securities and Exchange Commission and Securities Exchange Act, even though insider did not engage in securities transactions, and even though market did not react to misleading statement as much as was anticipated, or even though wrongful purpose was something other than desire to buy stock of corporation at low price or sell at high price. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Congress by Securities Exchange Act intended to protect investing public in connection with purchases or sales on exchanges from being misled by misleading statements promulgated for or on behalf of corporations irrespective of whether insiders contemporaneously traded in securities of corporation and irrespective of whether corporation or its management had an ulterior purpose or purposes in making official public release. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Since intent of Securities Exchange Act of 1934 is to protect investors from fraud, Securities and Exchange Commission has duty to police management of corporation so as to prevent corporate practices which are reasonably likely to fraudulently injure investors. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
When materially misleading corporate statements or deceptive insider activities have been uncovered, courts should broadly construe phrase “in connection with purchase or sale of any security” by deceptive device as used in rule of Securities and Exchange Commission and Securities Exchange Act. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Rule of Securities and Exchange Commission forbidding misleading corporate statements is violated whenever assertions are made by corporation in manner reasonably calculated to influence investing public, by means of financial news media, if such assertions are false or misleading or are so incomplete as to mislead irrespective of whether issuance of release was motivated by corporate officials for ulterior purposes. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

If corporate management demonstrates that it was diligent in ascertaining that the information issued by means of financial media was the whole truth and that such diligently obtained information was disseminated in good faith there is no violation of rule of Securities and Exchange Commission forbidding deceptive statements by corporation. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
Where it was far from certain that news release by corporation which had discovered rich ore deposits was generally interpreted as a highly encouraging report or even encouraging at all, Court of Appeals would remand issue to federal district court for determination of character of release in light of facts existing at time of release by applying standard of whether reasonable investor, in exercise of due care, would have been misled by it in violation of rule of Securities and Exchange Commission and Securities Exchange Act. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
In action for injunctive relief, federal district court has discretionary power under rule of Securities and Exchange Commission and Securities Exchange Act to issue injunction against corporation, if misleading statement by corporation resulted from lack of due diligence on part of corporation. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).
Choice by corporation of ambiguous general statement concerning ore discovery rather than summary of specific facts could not reasonably be justified by corporation by any claimed urgency due to rumors, in order to defend charge that corporation violated rule of Securities and Exchange Commission and Securities Exchange Act. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Choice by corporation of ambiguous general statement concerning ore discovery rather than summary of specific facts could not be justified on ground that corporation desired to avoid liability under rule of Securities and Exchange Commission and Securities Exchange Act for misrepresentation in event that mining project failed. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Choice by corporation of ambiguous general statement of ore discovery rather than summary of specific facts could not be justified on ground that explicit disclosure of facts might have encouraged rumor mill which corporation was seeking to allay, in order to avoid violation of rule of Securities and Exchange Commission and Securities Exchange Act. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Chiarella v. Unites States, 445 U.S. 222 (1980):

Employee of financial printer which had been engaged to print corporate takeover bids was convicted before the United States District Court for the Southern District of New York, of violating section 10(b) of Securities Exchange Act based on his purchasing stock in target companies without informing its shareholders of his knowledge of proposed takeover, with employee selling such shares at a profit immediately after takeover attempts were made public, and he appealed. The Court of Appeals, 588 F.2d 1358, affirmed. Certiorari was granted. The Supreme Court, Mr. Justice Powell, held that: (1) employee could not be convicted on theory of failure to disclose his knowledge to stockholders or target companies as he was under no duty to speak, in that he had no prior dealings with the stockholders and was not their agent or fiduciary and was not a person in whom sellers had placed their trust and confidence, but dealt with them only through impersonal market transactions; (2) section 10(b) duty to disclose does not arise from mere possession of nonpublic market information; and (3) court would not decide whether employee breached a duty to acquiring corporation since such theory was not submitted to the jury.
Reversed.
Mr. Justice Stevens, filed concurring opinion.
Mr. Justice Brennan, concurred in the judgment and filed opinion.
Mr. Chief Justice Burger, filed dissenting opinion.
Mr. Justice Blackmun, with whom Mr. Justice Marshall joined, dissented and filed an opinion.
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Provision of Securities Exchange Act prohibiting the use, in connection with purchase or sale of any security, of a manipulative or deceptive device or contrivance in contravention of rules and regulations of Securities and Exchange Commission was designed as a catchall clause to prevent fraudulent practices. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

Relationship between a corporate insider and the stockholders of his corporation gives rise to a disclosure obligation. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).
At common law, misrepresentation made for purpose of inducing reliance on the false statement is fraudulent.


One who fails to disclose material information prior to the consummation of a transaction commits common-law fraud only when he is under a duty to do so; the duty to disclose arises when one party has information that the other is entitled to know because of a fiduciary or other similar relation of trust and confidence between them.

Relationship between corporate shareholders and those insiders who obtain confidential information by reason of their position with the corporation gives rise to a duty to disclose because of the necessity of preventing a corporate insider from taking unfair advantage of the uninformed minority stockholders. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

A purchaser of stock who has no duty to a prospective seller because he is neither an insider nor a fiduciary is held to have no obligation to reveal material facts. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

Administrative and judicial interpretations have established that silence in connection with the purchase or sale of securities may operate as a fraud actionable under section 10(b) of Securities Exchange Act despite absence of statutory language or legislative history specifically addressed to the legality of nondisclosure, but, however, such liability is premised on a duty to disclose, such as that of a corporate insider to shareholders of his corporation, arising from relationship of trust and confidence between parties to a transaction. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

Application, under section 10(b) of Securities Exchange Act, of a duty to disclose prior to trading guarantees that corporate insiders, who have an obligation to place the shareholder's welfare before their own, will not benefit personally through fraudulent use of material nonpublic information. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

“Tippees” of corporate insiders are held liable under section 10(b) of Securities Exchange Act because they have a duty not to profit from the use of inside information that they know is confidential and know or should know came from a corporate insider. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

Since employee of financial printer that had been engaged to print corporate takeover bids was not a corporate insider and received no confidential information from target companies and the “market information” on which he relied did not concern earning power or operations of the targets but only plans of the acquiring company, employee's use of that information, i. e., names of targets, to purchase stock in the target companies and profit from resale of such shares immediately after takeover attempts were made public was not fraudulent under section 10(b) of Securities Exchange Act unless he had an affirmative duty to disclose such knowledge before trading. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

Although employee of financial printer that had been engaged to print corporate takeover bids deduced names of target companies before final printing and purchased stock in target companies before takeover attempts were made public, the employee, charged with violating section 10(b) of Securities Exchange Act because of failure to disclose his knowledge to selling shareholders, was under no duty to disclose as he had no prior dealings with such stockholders and was not their agent and was not a fiduciary or person in whom they had placed trust and confidence and was under no general duty to disclose or forego action based on material, nonpublic information. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

Regular access to market information by those who occupy strategic places in the market mechanism does not alone support a duty to disclose so as to warrant imposition of liability under section 10(b) of Securities Exchange Act; a duty arises from relationship between the parties and not merely from one's ability to acquire information because of his position in the market. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

Not every instance of financial unfairness constitutes fraudulent activity under section 10(b) of Securities Exchange Act. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).
A duty to disclose is the element required to make silence fraudulent under section 10(b) of the Securities Exchange Act. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).
Formulation of a general duty between all participants in market transactions for forego actions based on material, nonpublic information, so as to give rise to liability under section 10(b) of Securities Exchange Act for failure to disclose, would depart radically from established doctrine that a duty arises from a specific relationship between two parties and should not be undertaken absent some explicit evidence of congressional intent. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

Although section 10(b) of Securities Exchange Act is aptly described as the catchall provision, what it catches must be fraud. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

When an allegation of fraud under Securities Exchange Act section 10(b) is based on nondisclosure, there can be no fraud absent a duty to speak. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

A duty to disclose under section 10(b) of Securities Exchange Act does not arise from the mere possession of nonpublic market information. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

Supreme Court would not decide whether conviction of financial printer's employee, who before final printing of corporate takeover bids discerned names of target companies and without disclosing such knowledge purchased their stock and sold the shares immediately after takeover bids were made public, could be supported on basis that employee, who was convicted of violating Securities Exchange Act section 10(b), breached a duty to acquiring corporation because he obtained his knowledge from documents which it submitted to the printer since such theory was not submitted to jury, notwithstanding language in instruction that employee held a “confidential position” with the printer. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).

A criminal conviction cannot be affirmed on basis of a theory not presented to the jury.
Conviction of financial printer's employee of violating Securities Exchange Act section 10(b) by using, without disclosing, information he obtained as to identity of target corporations before takeover attempts were made public would have to be reversed even if jury had been instructed that it could convict either because of employee's failure to disclose material, nonpublic information to sellers of target corporation's stock or because of a breach of duty to the acquiring corporation which had engaged printer to print takeover bids since even if the latter violated the Act, the former did not. Securities Exchange Act of 1934, § 10(b) as amended 15 U.S.C.A. § 78j(b).


A criminal conviction may not be upheld if it is impossible to ascertain whether the defendant has been punished for noncriminal conduct.

Dirks v. SEC, 463 U.S. 646 (1983):

Petition for writ of certiorari was filed seeking review of a decision of the United States Court of Appeals for the District of Columbia, 681 F.2d 824, which affirmed a determination of the SEC which found petitioner had aided and abetted violations of antifraud provisions of the federal securities laws. The Supreme Court, Justice Powell, held that petitioner, who received material nonpublic information from “insiders” of a corporation with which he had no connection, had no duty to abstain from use of the inside information that he obtained where the tippers, who were motivated by a desire to expose fraud, received no monetary or personal benefit from revealing the information nor was their purpose to make a gift of valuable information to petitioner; thus, there was no actionable violation of antifraud provisions of federal securities laws resulting from petitioner's disclosure of the information to investors who relied on it in trading in the shares of the corporation.
Reversed.
Justice Blackmun, J., filed dissenting opinion in which Justice Brennan and Justice Marshall joined.

West Headnotes

An insider will be held liable under Rule 10b-5 for inside trading only where he fails to disclose material nonpublic information before trading on it and thus makes “secret profits.”
A tippee assumes a fiduciary duty to shareholders of a corporation not to trade on material nonpublic information only when the insider has breached his fiduciary duty to shareholders by disclosing of information to tippee and tippee knows or should know that there has been a breach.
Test for determining where a tippee is under an obligation to disclose or abstain from using nonpublic material information from an insider is whether the insider personally will benefit, directly or indirectly, from his disclosure; in absence of personal gain, there has been no breach of duty to stockholders and absent a breach by insider, there is no derivative breach.

Petitioner, who received material nonpublic information from “insiders” of a corporation with which he had no connection, had no duty to abstain from use of the inside information that he obtained where the tippers, who were motivated by a desire to expose fraud, received no monetary or personal benefit from revealing the information nor was their purpose to make a gift of valuable information to petitioner; thus, there was no actionable violation of antifraud provisions of federal securities laws resulting from petitioner's disclosure of the information to investors who relied on it in trading in the shares of the corporation. Securities Act of 1933, § 17(a), 15 U.S.C.A. § 77q(a); Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

United States v. O’Hagan, 117 S.Ct. 2199 (1997):

Defendant was convicted in the United States District Court for the District of Minnesota, James M. Rosenbaum, J., of a total of 57 counts of mail fraud, securities fraud, and money laundering. Defendant appealed. The Eighth Circuit Court of Appeals, Hansen, Circuit Judge, 92 F.3d 612, reversed and remanded. Certiorari was granted. The Supreme Court, Justice Ginsburg, held that: (1) criminal liability under § 10(b) of Securities Exchange Act may be predicated on misappropriation theory; (2) defendant who purchased stock in target corporation prior to its being purchased in tender offer, based on inside information he acquired as member of law firm representing tender offeror, could be found guilty of securities fraud in violation of Rule 10b-5 under misappropriation theory; and (3) Securities and Exchange Commission (SEC) did not exceed its rulemaking authority in promulgating rule proscribing transactions in securities on basis of material, nonpublic information in context of tender offers.
Reversed and remanded.
Justice Scalia concurred in part and dissented in part with separate opinion.
Justice Thomas concurred in part and dissented in part with separate opinion in which Chief Justice Rehnquist joined.

West Headnotes



Criminal liability under § 10(b) of Securities Exchange Act may be predicated on misappropriation theory, which permits imposition of liability on person who trades in securities for personal profit using material, confidential information without disclosing such use to source of information, in breach of fiduciary duty to source; § 10(b) applies to purchase or sale of any security, and does not require deception of identifiable purchaser or seller of securities. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b).

Defendant who purchased stock in target corporation prior to its being purchased in tender offer, based on inside information he acquired as member of law firm representing tender offeror, could be found guilty of securities fraud in violation of Rule 10b-5 under misappropriation theory; defendant had duty to his law firm, and to tender offeror as firm's client, to disclose use of information in connection with his personal purchase and sale of target corporation's stock, and failure to make such disclosure was “deceptive device” used in connection with purchase of securities within meaning of § 10(b) of Securities Exchange Act. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b); 17 C.F.R. § 240.10b-5.


Liability under Rule 10b-5 does not extend beyond conduct encompassed by prohibition of § 10(b) of Securities Exchange Act. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b); 17 C.F.R. § 240.10b-5.


Under “traditional” or “classical theory” of insider trading liability, § 10(b) of Securities Exchange Act and Rule 10b-5 are violated when corporate insider trades in securities of his corporation on basis of material, nonpublic information; trading on such information qualifies as “deceptive device” under § 10(b) because relationship of trust and confidence exists between shareholders of corporation and those insiders who have obtained confidential information by reason of their position with that corporation. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b); 17 C.F.R. § 240.10b-5.

Relationship of trust and confidence between shareholders of corporation and those insiders who have obtained confidential information by reason of their position with that corporation gives rise to duty to disclose, or to abstain from trading, because of necessity of preventing corporate insider from taking unfair advantage of uninformed stockholders. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b); 17 C.F.R. § 240.10b-5.

Classical theory of insider trading liability under § 10(b) of Securities Exchange Act and Rule 10b-5 applies not only to officers, directors, and other permanent insiders of corporation, but also to attorneys, accountants, consultants, and others who temporarily become fiduciaries of corporation. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b); 17 C.F.R. § 240.10b-5.


“Misappropriation theory” holds that person commits fraud “in connection with” securities transaction, and thereby violates § 10(b) of Securities Exchange Act and Rule 10b-5, when he misappropriates confidential information for securities trading purposes, in breach of duty owed to source of information. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b); 17 C.F.R. § 240.10b-5.
Under misappropriation theory of securities fraud liability, fiduciary's undisclosed, self-serving use of principal's information to purchase or sell securities, in breach of duty of loyalty and confidentiality, defrauds principal of exclusive use of that information. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b); 17 C.F.R. § 240.10b-5.

Misappropriation theory of liability under § 10(b) of Securities Exchange Act and Rule 10b-5 is designed to protect integrity of securities markets against abuses by outsiders to corporation who have access to confidential information that will affect corporation's security price when revealed, but who owe no fiduciary or other duty to that corporation's shareholders. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b); 17 C.F.R. § 240.10b-5.

Company's confidential information qualifies as property to which company has right of exclusive use, and undisclosed misappropriation of such information, in violation of fiduciary duty, constitutes fraud akin to embezzlement, or fraudulent appropriation to one's own use of money or goods entrusted to one's care by another.

Deception essential to misappropriation theory of securities fraud liability involves feigning fidelity to source of nonpublic information, and therefore, if fiduciary discloses to source of nonpublic information that he plans to trade on such information, there is no “deceptive device,” and thus no violation under § 10(b) of Securities Exchange Act under misappropriation theory, though fiduciary-turned-trader may remain liable under state law for breach of duty of loyalty. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b); 17 C.F.R. § 240.10b-5.

Where person trading on basis of material, nonpublic information owes duty of loyalty and confidentiality to two entities or persons, but makes disclosure to only one, trader may still be liable for violation of Rule 10b-5 under misappropriation theory. Securities Exchange Act of 1934, § 10(b), 15 U.S.C.A. § 78j(b); 17 C.F.R. § 240.10b-5.

Securities and Exchange Commission (SEC) did not exceed its authority under Securities Exchange Act to “define *** such acts and practices as are fraudulent” in connection with tender offer by promulgating rule proscribing transactions in securities on basis of material, nonpublic information in context of tender offers, even though rule did not require that such transactions constitute breach of fiduciary duty; rule qualified as “means reasonably designed to prevent” fraudulent trading on material, nonpublic information in tender offer context. Securities Exchange Act of 1934, § 14(e), 15 U.S.C.A. § 78n(e); 17 C.F.R. § 240.14e-3(a).

Pursuant to its authority under Securities Exchange Act to “define *** such acts and practices as are fraudulent” in connection with tender offer, Securities and Exchange Commission (SEC) may prohibit acts, not themselves fraudulent under common law or § 10(b) of Securities Exchange Act, if prohibition is “reasonably designed to prevent acts and practices that are fraudulent.” Securities Exchange Act of 1934, § 14(e), 15 U.S.C.A. § 78n(e); 17 C.F.R. § 240.14e-3(a).

Where Congress has authorized agency to prescribe legislative rules, Supreme Court owes agency's judgment regarding its authority to promulgate rule more than mere deference or weight, and accords agency's assessment controlling weight absent evidence that such assessment was arbitrary, capricious, or manifestly contrary to enabling statute.

Under Rule 10b-5, tippee assumes fiduciary duty to shareholders of corporation not to trade on material nonpublic information only when insider has breached his fiduciary duty to shareholders by disclosing information to tippee, and tippee knows or should know that there has been a breach. Securities Exchange Act of 1934, § 14(e), 15 U.S.C.A. § 78n(e); 17 C.F.R. § 240.14e-3(a).

