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MOORE, Justice:

. . .

I.

. . . .

In 1981 Gold Fields began vigorously acquiring Newmont stock. [fn]  Newmont immediately sued to enjoin Gold Fields' acquisition of a significant or controlling interest.  Ultimately, Newmont agreed to allow Gold Fields to purchase up to a one‑third interest in the company, but in return Newmont demanded that Gold Fields sign a standstill agreement.  That accord, which in 1983 was amended and extended for ten years, limited Gold Fields' interest in Newmont to 33 1/3 %, restricted Gold Fields' representation on the board to one third the total number of directors, required Gold Fields and Newmont to support the other's director nominees, and gave Newmont a right of first refusal in the event Gold Fields decided to sell its interest.  Ivanhoe Partners, 533 A.2d at 591.  Of particular significance is that the standstill agreement also provided that Gold Fields could terminate the arrangement at its option upon acquisition by a third party of 9.9% or more of Newmont's outstanding shares.  Gold Fields maintained a 26% interest from 1981 until recently, when Ivanhoe's purchase of 9.95% triggered Gold Fields' option to terminate the contract.

On August 13, 1987 Ivanhoe announced that it had acquired 8.7% of Newmont.  Significantly, Ivanhoe soon took the deliberate step to increase its Newmont holdings to 9.95%, which thereby freed Gold Fields to terminate the standstill agreement.  This was done intentionally with the hope that Gold Fields then would ally itself with Mr. Pickens and his Ivanhoe affiliates, either to take over Newmont and to divide it among themselves, or to reach some other mutually advantageous arrangement.  This Ivanhoe tactic prompted a series of strategic maneuvers and responses by each of the three parties.  In anticipation of a battle with Ivanhoe, Newmont began implementing traditional defensive measures. [fn]  However, in doing so Newmont found itself in the peculiar position of having simultaneously to fear and to court Gold Fields.  Although Newmont and Gold Fields had enjoyed a compatible business association for some time, Gold Fields now was freed of its prior constraints.  It had the option to acquire control of Newmont.  In order to maintain a balance in their relationship, Newmont exempted Gold Fields from these defensive measures.  Nonetheless, the Vice Chancellor found that Gold Fields' was rationally perceived as a threat to Newmont's continued independence. Specifically, throughout its relationship with Newmont, Gold Fields had demonstrated that it had its own independent objectives which were not necessarily congruent with Newmont's.

On August 31 Ivanhoe sent Newmont a letter requesting a meeting to discuss the acquisition by Ivanhoe of all of the remaining Newmont common stock.8  By separate letter, Ivanhoe solicited Gold Fields to discuss "a broad range of alternatives" concerning the disposition of their Newmont stock.  On September 8, when these letters proved fruitless, Ivanhoe commenced a hostile tender offer for 42% of Newmont at $95 per share.  Among other things the tender offer was contingent upon Ivanhoe's obtaining financing, the source of which was not disclosed. 

Furthermore, the Offer to Purchase disclosed that Ivanhoe would seek to acquire all remaining shares in a second step transaction at $95 per share cash which, likewise, was subject to obtaining financing.  The offer stated that no specific second step transaction had been devised, and that there was no firm commitment to do so.

The Newmont directors had to quickly address numerous problems.10  Based in part upon a presentation by its independent financial adviser, Goldman, Sachs and Company ("Goldman Sachs"), the board determined that the $95 offer was inadequate.  When Ivanhoe attempted to remove the current board by shareholder consent, the directors amended the bylaws to delay the effect of any consent solicitation for twenty days.  The board also undertook two major tasks to defend against the perceived Ivanhoe and Gold Fields threats.  First, in an effort to protect Newmont's independence, the board began exploring alternatives with Gold Fields to discourage it from terminating the standstill agreement.  Second, the board proposed an aggressive business and capital program (the "Gold Plan") which included the disclosure of liberal estimates of reserves and a corresponding increase in the gold production estimates by 50%. [fn]  Ivanhoe Partners, 533 A.2d at 595.

Ivanhoe then raised its tender offer price to $105 on September 16.  Two days later the Newmont Board met to consider the revised offer and found that it, too, was inadequate.  The Board's decision was made after a second presentation by Goldman Sachs which included revised figures based on the Gold Plan. [fn]  At the same meeting Newmont's management offered a "restructuring" proposal designed to deal with the threats posed by Gold Fields and Ivanhoe.  This proposal consisted of the declaration of a large dividend to be financed by the sale of Newmont's non‑gold assets, and the signing of a new standstill agreement with Gold Fields to insure Newmont's independence.  The purpose of the dividend was to reduce liquidity, thus making Newmont a less attractive target, to distribute the value of its non‑gold assets to all of the shareholders (including Ivanhoe), and to facilitate Gold Fields' street sweep.  Significantly, the proposed standstill agreement would limit Gold Fields' control of Newmont, thereby assuring the latter's continued independence.

Although Gold Fields had considered breaking the standstill agreement and going into the open market to purchase control of Newmont, Ivanhoe Partners, 533 A.2d at 596, the prospect of accomplishing a similar yet more restricted objective with only a small capital investment was very attractive.13 Thus, the dividend became the linchpin for negotiating the new standstill agreement.

By September 20, 1987 Newmont and Gold Fields had reached an accord.  This new agreement allowed Gold Fields to purchase up to 49.9% of Newmont stock, but effectively limited its representation on the Newmont board to 40% of the total directors.  Additionally, Gold Fields was required to support the board's slate of nominees for the remaining board positions, and was prohibited from transferring its interest to any third party who refused to be bound by the standstill.

Once executed, the new agreement was delivered to Newmont in escrow conditioned upon the declaration of a $33 dividend. [fn]  On September 21 and 22, Gold Fields, consistent with the terms of the accord, and facilitated by the dividend, "swept the street", purchasing approximately 15.8 million Newmont shares at an average price of $98 per share and increasing their interest to 49.7%.

On September 23, Ivanhoe sued to enjoin or rescind the $33 per share dividend and the street sweep.  On the same day the Court of Chancery granted Ivanhoe's motion for a temporary restraining order prohibiting future trading by Gold Fields in Newmont stock. [fn]  The Vice Chancellor's decision to grant the temporary restraining order was based on his preliminary conclusion that two aspects of the standstill agreement had entrenching effects:  1) a restriction upon Gold Fields' tendering of its shares into any offer, and otherwise transferring those shares unless the transferee agreed to be bound by the standstill agreement and 2) a requirement that Gold Fields vote for the board's nominees.  Ivanhoe Partners v. Newmont Mining Corp., Del.Ch., No. 9281 (September 23, 1987) (Ruling of the Court).  To address the Vice Chancellor's concerns, Gold Fields and Newmont amended the agreement on September 27:  1) to allow Gold Fields to tender into an "any or all" tender offer if the offeror had firm commitments for financing, and 2) to provide that Gold Fields and Newmont would use their best efforts to establish cumulative voting.  In his October 15 opinion, the Vice Chancellor held that these amendments cured the breach of fiduciary duty which resulted from the former offending provisions, and denied Ivanhoe's motion for a preliminary injunction.  Ivanhoe Partners, 533 A.2d at 610.  Thus, from Newmont's standpoint the September 20 accord, as amended, had several provisions which were vitally important to it:  1) Gold Fields' holdings were limited to 49.9%, 2) the standstill was extended to 1997, and 3) of particular significance, an independent board was established consisting of 40% Gold Fields directors, 40% independent directors and 20% Newmont directors.

II.

. . .

Since this case involves the actions of a board of directors in the face of a takeover, the probability of success of Ivanhoe's claim must be analyzed under the well established standard of Unocal. . . .

. . .

A. The Ivanhoe Threat

This Court has recognized the coercive nature of two‑tier partial tender offers.  Unocal, 493 A.2d at 956.  Here, not only did the Ivanhoe offer fit perfectly the mold of such a coercive device, but after reasonable investigation the offer was found by the Newmont board to be inadequate.  . . 

B. The Gold Fields Threat

. . .

Throughout the weeks of harried activity Gold Fields continued to publicly support Newmont's management.  Despite this, Newmont contends that it was threatened by the stark possibility that Gold Fields would cancel the 1983 standstill agreement and acquire control of the company, thus leaving the remaining shareholders without protection on the "back end".  The record is replete with examples of the reality of this threat.  A clear danger was posed by Ivanhoe's deliberate acquisition of 9.95% of Newmont shares, designed to free Gold Fields from the agreement, thereby permitting Ivanhoe and Gold Fields to ally themselves against Newmont.  But even without Ivanhoe, Gold Fields now could wrest control away from the public shareholders.  In addition, as the Newmont board was aware, Gold Fields had the necessary financial backing to unilaterally "sweep the street" and obtain control of Newmont.  See Ivanhoe Partners, 533 A.2d at 607.  Finally, the threat which Gold Fields posed was real.  The Gold Fields board had in fact paused to weigh its options. Throughout these maneuvers it had considered in earnest the possibility of either independently purchasing control of Newmont or selling its interest to Ivanhoe.  Id. at 595.

C. The Response

Ivanhoe argues that, even if it and Gold Fields did pose a threat to Newmont's corporate policy and effectiveness, the Newmont directors failed to satisfy the second part of their Unocal burden‑‑that their response be reasonable in relation to the threat posed. . . .

Turning to the $33 dividend, it served two significant purposes in defending against Ivanhoe's inadequate and coercive tender offer.  First, the dividend distributed the heretofore undervalued non‑gold assets to all of Newmont's shareholders.  In doing so Newmont effectively eliminated the means by which Ivanhoe might have acquired Newmont's gold assets at a substantial discount to the detriment of the other stockholders.  Second, the dividend provided the financial impetus needed to persuade Gold Fields to engage in the street sweep.  Although Gold Fields had the requisite financing to implement such action independently of the dividend, its board was reluctant to invest the $1.6 billion dollars needed to obtain a majority interest in Newmont.

The resulting standstill agreement also was a reasonable response to the Gold Fields threat.  To forestall Gold Fields entry into the open market to purchase a controlling interest to the detriment of Newmont's public shareholders, Newmont obtained the new standstill agreement which restricted Gold Fields' ability to purchase and exercise control of the corporation. Thus, Newmont exchanged the $33 dividend for a revised standstill agreement, which not only limited Gold Fields' ownership to 49.9%, but, significantly, restricted its board membership to 40%.  This guaranteed Newmont's continued independence under a board consisting of 40% Gold Fields directors, 40% independent directors and 20% management nominated directors.  Further, the 49.9% limit on Gold Fields' stock ownership protected Newmont's public shareholders from being squeezed out by an unbridled majority shareholder.

The final element of the tripartite defensive measure employed against Ivanhoe was the so‑called "street sweep".  Ivanhoe contends that Newmont and Gold Fields breached their fiduciary duties to the shareholders who sold their stock in that maneuver.  Specifically, Ivanhoe claims that the shareholders were wrongfully coerced into selling in the street sweep, and that Gold Fields was privy to material inside information which facilitated the maneuver.  Under Unocal we must determine whether the use of the street sweep, aided by Newmont, was a reasonable response to the Ivanhoe threat. Viewed in isolation the measure was a Gold Fields defense to protect its own interest in Newmont.  However, for the purpose of evaluating the fiduciary duties of Newmont, we view the street sweep as part of Newmont's own comprehensive defensive strategy.

. . . .

Ivanhoe's allegation that the street sweep was inequitably coercive is likewise unsupported by the record.  In advancing this argument Ivanhoe relies on conclusory form affidavits executed by arbitrageurs who sold in the street sweep, and on a proposed SEC regulation. [fn]  Several arbitrageurs signed affidavits stating that they were aware of the amended standstill agreement and the street sweep, and that they had no reasonable alternative but to sell Newmont stock.  The Vice Chancellor correctly concluded that the affidavits failed to show that, but for the existence of the standstill, the affiants would have tendered to Ivanhoe.  Thus, there was a complete failure of proof in that regard.  In any event we are not persuaded on this record that a street sweep has the coercive effect claimed by Ivanhoe.

We, therefore, are satisfied that under all the circumstances Newmont's actions in facilitating the street sweep were reasonable.  The measure was an essential part of Newmont's defensive plan, which enabled Newmont to maintain its independent status for the benefit of its other stockholders.

. . .

On this record we are satisfied that the defensive plans adopted by the Newmont board were reasonable in relation to the threats posed by Gold Fields and Ivanhoe.  The Newmont board acted to maintain the company's independence and not merely to preserve its own control.  It succeeded in that goal.  Thus, the Newmont directors have satisfied their burden under Unocal, and their actions are within the ambit of the business judgment rule.  Unocal, 493 A.2d at 954‑55.  See also Revlon, 506 A.2d at 180 n. 10.

III.

Ivanhoe claims that the Newmont directors breached the duties imposed upon them in Revlon by refusing to entertain Ivanhoe's bid.  Ivanhoe argues that under Revlon the board was charged with securing the highest available price for the company.  However, the facts presented here do not implicate this Revlon principle.

Revlon involved the lock‑up of a corporation amidst a bidding war for the company between a hostile party and a friendly bidder.  The lock‑up was effected after the board of directors had authorized management to "sell" the corporation.  This Court held that when "the break‑up of [a] company [is] inevitable ... [t]he duty of the board ... change[s] from the preservation of [the company] as a corporate entity to the maximization of the company's value at a sale for the stockholders' benefit."  Revlon, 506 A.2d at 182.  Under such circumstances the directors became auctioneers "charged with getting the best price for the stockholders at a sale of the company."  Id. . . .

Revlon applies here only if it was apparent that the sale of Newmont was "inevitable".  The record, however, does not support such a finding for two reasons.

First, Newmont was never for sale.  During the short period in which these events occurred, the Newmont board held fast to its decision to keep the company independent.  Ivanhoe Partners, 533 A.2d at 603.  Ultimately, this goal was achieved by the standstill agreement and related defensive measures.

Second, there was neither a bidding contest, nor a sale.  The only bidder for Newmont was Ivanhoe.  Gold Fields was not a bidder, but wished only to protect its already substantial interest in the company.  It did so through the street sweep.  Thus, the Newmont board did not "sell" the company to Gold Fields.  The latter's purchases were from private sellers.  While Gold Fields now owns 49.7% of the stock, its representation on the board is only 40% because of the restrictions of the standstill agreement.  These facts do not strip the Newmont board of the presumptions of independence and good faith under the business judgment rule.  Aronson, 473 A.2d at 815.  Even though Newmont's declaration of the dividend facilitated the street sweep, it did not constitute a "sale" of the company by Newmont.

On this record we are satisfied that the fiduciary obligations imposed by  Revlon to sell a company to the highest bidder are not applicable here.  We, therefore, find no merit in plaintiffs' contentions.

. . .

8 In Wall Street parlance this is known as a "bear hug" letter which is commonly understood to mean a proposal by a hostile bidder to acquire all of the target's outstanding stock in a privately negotiated transaction.





10  Newmont's board consisted of nine members:  three management directors;  two outside directors affiliated with Gold Fields;  and four independent directors.  Throughout the board's consideration and adoption of the various defensive mechanisms described here, the two Gold Fields' directors recused themselves.  Thus all relevant actions taken by the remaining directors bore the imprimatur of a board majority consisting of four independent directors.


13  Throughout this period Gold Fields' investment banker, The First Boston Corporation, urged Gold Fields to break the standstill agreement and independently sweep the street, gain control of Newmont, and declare a dividend.
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