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. . .

I.

. . .

Macmillan is a large publishing, educational and informational services company.  It had approximately 27,870,000 common shares listed and traded on the New York Stock Exchange.  In May, 1987, Macmillan's chairman and chief executive officer, Edward P. Evans, and its president and chief operating officer, William F. Reilly, recognized that the company was a likely target of an unsolicited takeover bid.  They began exploring various defensive measures, including a corporate restructuring of the company.  . . .

[On July 14, 1988 the court  enjoined a restructuring designed to break Macmillan into an Information corporation and a Publishing corporation and to give management a 39% stake in the Informatin corporation.]  However, [this] only set the stage for the saga of Macmillan II to begin that same day.  It opened with Macmillan's senior management holding extensive discussions with KKR in an attempt to develop defensive measures to thwart the Bass Group offer.  This included a management‑sponsored buyout of the company by KKR. . .

On July 20, a most significant development occurred when Maxwell intervened in the Bass‑Macmillan bidding contest by proposing to Evans a consensual merger between Macmillan and Maxwell at an all‑cash price of $80 per share.  This was $5.00 higher than any other outstanding offer for the company.18 Maxwell further stated his intention to retain the company's management, and additionally, to negotiate appropriate programs of executive incentives and compensation.

Macmillan did not respond to Maxwell's overture for five weeks.  Instead, during this period, Macmillan's management intensified their discussions with KKR concerning a buyout in which senior management, particularly Evans and Reilly, would have a substantial ownership interest in the new company.  Upon execution of a confidentiality agreement, KKR was given detailed internal, non‑public, financial information of Macmillan, culminating in a series of formal "due diligence" presentations to KKR representatives by Macmillan senior management on August 4 and 5, 1988.

On August 12, 1988, after more than three weeks of silence from the company, Maxwell made an $80 per share, all‑cash tender offer for Macmillan, conditioned solely upon receiving the same nonpublic information which Macmillan had given to KKR three weeks earlier. . . 

. . . .

On August 30 a meeting was arranged with Maxwell at Evans' request at which Maxwell executed a confidentiality agreement, and was furnished with some, but not all, of the confidential financial information that KKR had received.  At this meeting, Evans told Robert Maxwell that he was an unwelcome bidder for the whole company, but that a sale to Maxwell of up to $1 billion of Macmillan's assets would be considered.  Undeterred, Maxwell indicated his intent and ability to prevail in an auction for the company, as "nobody could afford" to top a Maxwell bid due to the operational economies and synergies available through a merger of Maxwell's companies with Macmillan.

Nonetheless, on September 6, 1988, representatives of Macmillan and KKR met to negotiate and finalize KKR's buyout of the company.  In this transaction Macmillan senior management would receive up to 20% ownership in the newly formed company.  During this meeting, Evans and his senior managers suggested that they would endorse the concept and structure of the buyout to the board of directors, even though KKR had not yet disclosed to Evans and his group the amount of its bid.  With this extraordinary commitment, KKR indicated that it would submit a firm offer by the end of the week‑‑September 9.  Following this meeting with KKR, Macmillan's financial advisors were instructed by Evans to notify the six remaining potential bidders, during September 7 and 8, that "the process seems to be coming to a close" and that any bids for Macmillan were due by Friday afternoon, September 9.  It is particularly noteworthy that Maxwell was given less than 24 hours to prepare its bid, not having received this notification until the night of September 8.

. . .

In the late afternoon of September 9, Evans received another letter from Robert Maxwell, offering to increase his all‑cash bid for the company to $84 per share.  This revised offer was conditioned solely upon Maxwell receiving a clear understanding of which managers would be leaving Macmillan upon his acquisition of the company.  However, Maxwell ended this correspondence with the statement:

If you have a financed binding alternative proposal which will generate a greater present value for shareholders, I will withdraw my bid.

In their deliberations that weekend, Macmillan's advisors inferred from this remark that Maxwell was unwilling to bid over $84 per share for the company.

By 5:30 p.m. on September 9, two bidders remained in the auction:  Maxwell, by virtue of his written $84 all‑cash offer, and KKR, which had submitted only an oral bid to Macmillan's advisors.  However, Macmillan representatives continued to negotiate overnight with KKR until an offer was reduced to writing on the next day, September 10, despite the bid deadline previously mandated by the company.  In their written bid, KKR offered to acquire 94% of Macmillan's shares through a management participation, highly‑leveraged, two‑tier, transaction, with a "face value" of $85 per share and payable in a mix of cash and subordinated debt securities.  Additionally, this offer was strictly conditioned upon the payment of KKR's expenses and an additional $29.3 million "break up" fee if a merger agreement between KKR and Macmillan was terminated by virtue of a higher bid for the company.

On September 10 and 11, Macmillan's directors met to consider Maxwell's all‑cash $84 bid and KKR's blended bid of $85.  Although Macmillan's financial advisors discounted KKR's offer at $84.76 per share, they nevertheless formally opined that the KKR offer was both higher than Maxwell's bid and was fair to Macmillan shareholders from a financial point of view.  The Macmillan board, inferring from Maxwell's September 9 letter that he would not top a bid higher than $84 per share, approved the KKR offer and agreed to recommend KKR's offer to the shareholders.  The Macmillan‑KKR merger agreement was publicly announced the following day, accompanied by Macmillan's affirmation that it would take all action necessary to insure the inapplicability of its shareholder rights plan, i.e., "poison pill," to the KKR offer.

Subsequently, on September 15‑‑and in seeming contradiction to his September 9 statement that he would not top his previous offer‑‑Maxwell announced that he was increasing his all‑cash offer to $86.60 per share.  Additionally, Maxwell asked the Court of Chancery to enjoin the operation of Macmillan's "poison pill" rights plan against the revised Maxwell offer.

After considering the increased Maxwell bid, on September 22 the Macmillan board withdrew its recommendation of the KKR offer to shareholders, and declared its willingness to consider higher bids for the company.  The board therefore instructed its investment advisors to attempt to solicit higher bids from Maxwell, KKR or any other potential bidders, in an effort to maximize the company's value for shareholders.  Additionally, the board directed that the shareholder rights plan be applied to all bidders in order to enhance the auction process.

On September 23, 1988, Wasserstein, Perella began establishing the procedures for submission of the Maxwell and KKR final bids.  In partial deference to Maxwell's vocal belief that the auction would be "rigged" in KKR's favor, and in order to promote an appearance of fairness in the bidding process, a "script" was developed which would be read over the telephone to both KKR and Maxwell.  According to this script, both bidders were called and advised on September 24 that "the process appears to be drawing to a close" and that any final amended bids were due by 5:30 p.m., September 26.

After receiving this information on September 24, Robert Pirie, Maxwell's financial advisor, once again expressed concern to Macmillan that KKR would be favored in the auction process, and would receive "break up" fees or a lockup agreement without Maxwell first being allowed to increase its bid. Perhaps as a result of this concern, Robert Maxwell stated unequivocally in a September 25 letter to Macmillan that he was prepared, if necessary, to exceed a higher competing offer from KKR.20
KKR had further discussions with Macmillan's advisors during the afternoon of September 25.  One of the primary topics was an agreement that KKR's amended offer would include a "no‑shop" clause.  KKR's stated interpretation of this "blanket prohibition" was that disclosure by Macmillan of any element of KKR's bid, including price, would automatically revoke the offer. [fn]  Macmillan's advisors thus knew that KKR would insist upon conditions that could hinder maximization of the auction process to the detriment of Macmillan's shareholders.

. . .

By the auction deadline on that evening, both Maxwell and KKR had submitted bids.  Maxwell made an all‑cash offer, consistent with its previous bids, of $89 per share.  Like its past bids, KKR submitted another "blended", front‑ loaded offer of $89.50 per share, consisting of $82 in cash and the balance in subordinated securities.  However, this nominally higher KKR bid was subject to three conditions effectively designed to end the auction:  (1) imposition of the "no‑shop" rule, (2) the grant to KKR of a lockup option to purchase eight Macmillan subsidiaries for $950 million, and (3) the execution of a definitive merger agreement by 12:00 noon, the following day, September 27.

While Macmillan's financial analysts considered the value of KKR's bid to be slightly higher, they decided that the bids were too close to permit the recommendation of either offer, and that the auction should therefore continue.  However, shortly after the bids were received, Evans and Reilly, who were present in the Macmillan offices at the time, asked unidentified financial advisors about the status of the auction process.  Inexplicably, these advisors told Evans and Reilly that both bids had been received, informed them of the respective price and forms of the bids, and stated that the financial advisors were unable to recommend either bid to the board.22
Thereafter, . . . Evans telephoned a KKR representative and "tipped" Maxwell's bid to him.  In this call, Evans informed KKR that Maxwell had offered "$89, all cash" for the company and that the respective bids were considered "a little close."  After a few minutes of conversation, the KKR representative realized the impropriety of the call and abruptly terminated it.23 

Meanwhile, Macmillan's financial advisors, apparently ignorant of Evans' "tip" to KKR, began developing procedures for a supplemental round of bidding.  Bruce Wasserstein, the leading financial advisor to Macmillan management, who primarily orchestrated the auction process, developed a second "script" which was to be read over the telephone to both bidders.  It stated:

We are not in a position at this time to recommend any bid.  If you would like to increase your bid price, let us know by 10:00 p.m.

At approximately 8:15 p.m., Wasserstein first read this prepared text to a Maxwell representative, and then relayed the same message to KKR.  However, the actual document in evidence, which purports to be the "script", significantly varies in what was said to KKR.  Allegedly in response to questions from KKR, Wasserstein and other financial advisors impressed upon KKR "the need to go as high as [KKR] could go" in terms of price.  Additionally, the Wasserstein "script" discloses the further statement:

To KKR:  Focus on price but be advised that we do not want to give a lockup. If we granted a lockup, we would need:  (1) a significant gap in your bid over the competing bid;  (2) a smaller group of assets to be bought;  and (3) a higher price for the assets to be bought.

At approximately 10:00 p.m., near the auction deadline of midnight, Pirie on behalf of Maxwell telephoned Wasserstein to inquire whether Macmillan had received a bid higher than the Maxwell offer.  During the call, Pirie flatly stated that upon being informed that a higher bid had been received by Macmillan, Maxwell would promptly notify the company whether it would increase its standing offer.  Pirie also said that if Maxwell had already submitted the highest bid for the company, he would not "bid against himself" by increasing his offer.

While Wasserstein could reasonably infer from this message that Maxwell intended to top any KKR offer, it is clear that Pirie wanted to know whether KKR had in fact submitted a higher bid.  Wasserstein claims to have believed that such a revelation might violate KKR's "no‑shop" condition, and would have terminated the KKR offer. [fn]  Therefore, he replied that if Maxwell had "anything further to say, tell us by midnight."  Additionally, Wasserstein told Pirie to assume that Macmillan would not call Maxwell to inform it of a higher offer.  After this conversation, and upon the advice of legal counsel, Wasserstein called Pirie back and reemphasized that he was not in a position to recommend a bid to the Macmillan board, and that Maxwell should submit its highest bid to the company by 12:00 midnight.

From the bulk of these conversations, Maxwell and Pirie reasonably, but erroneously, concluded that Wasserstein was attempting to force Maxwell to bid against itself, and that its offer was indeed higher than the competing KKR bid.  Furthermore, the record is clear that Wasserstein, who later acknowledged this fact to the Macmillan board, knew that Pirie mistakenly believed that Maxwell was already the high bidder for the company.  Yet, despite his responsibilities as "auctioneer" for the company, Wasserstein never sought to correct Maxwell's mistaken belief that it had prevailed in the auction.  The cumulative effect of all this was that Maxwell did not increase its bid before the Macmillan board met on the next day, September 27.

At 11:50 p.m., September 26, ten minutes before the bid deadline, KKR submitted a final revised offer with a face value of $90 per share. Furthermore, the bid was predicated upon the same three previous conditions‑‑ except that the revised lockup option, apparently reflecting the additional information relayed by Wasserstein in his special KKR "script," was reduced to include only four subsidiaries at a purchase price of $775 million.

In the early morning hours of September 27, after the midnight auction deadline, Macmillan negotiated with both parties over wholly different matters.  Macmillan's advisors negotiated with Maxwell's representatives for several hours over the specific and unresolved terms of Maxwell's otherwise unconditional merger proposal.  However, during these sessions Macmillan never suggested that Maxwell increase its bid.  On the other hand, for almost eight hours Macmillan and KKR negotiated to increase KKR's offer.  By the next morning, while only increasing its total bid by approximately $1.6 million, to $90.05 ($.05 per share), KKR extracted concessions from Macmillan which increased KKR's exercise price under the lockup by $90 million after adding three more Macmillan divisions to the group of optioned assets.

Significantly, the sale of the assets under the KKR lockup agreement was structured on a "cash" basis, which would immediately result in a $250 million current tax liability for Macmillan.  Moreover, both KKR and Macmillan knew that this tax liability could have been avoided through an "installment" basis sale of the assets.  Above all, they knew that it would produce a de facto financial "poison pill" which would effectively end the auction process.

On the morning of September 27, the Macmillan board met with its investment advisors to consider these competing bids.  During the course of the meeting, chaired by Evans and with Reilly present, the company's financial advisors with Wasserstein as the lead spokesman (some directors said he presided), made presentations describing their communications with both Maxwell and KKR during the auction process.  Wasserstein falsely claimed that the advisors had conducted "a level‑playing field auction where both parties had equal opportunity to participate."  Additionally, in answer to questioning, Wasserstein mistakenly assured the board that he had been the "only conduit of information" during the process and, falsely, that both parties had received identical information during the auction.  Despite the obvious untruth of these assertions, Evans and Reilly remained silent, knowing also that Evans had clandestinely, and wrongfully, tipped Maxwell's bid to KKR.

Wasserstein then announced the results of the second round of the auction along with the specific aspects of KKR's $90.05 "face amount" offer and Maxwell's $89 cash bid.  Wasserstein, whose firm was originally retained as management's financial advisor, not the board's, then opined that the KKR offer was the higher of the two bids.  The Lazard representative, who was retained as the financial advisor to the independent directors of the board, but throughout acquiesced in Wasserstein's predominant role, thereafter concurred in Wasserstein's assessment.  Wasserstein additionally explained the ramifications of the conditions of KKR's offer, including the "deterrent" effect of the $250 million tax liability produced by the KKR lockup agreement.

However, through its deliberations on September 27, Macmillan's board, whether justified or not, was under the impression that the two bids were the product of a fair and unbiased auction process, designed to encourage KKR and Maxwell to submit their best bids.25 The directors were not informed of Evans' and Reilly's "tip" to KKR on the previous day.  Nor were they told of Wasserstein's extended "script" giving to KKR, but denying to Maxwell, additional information about the bidding process.  Throughout the board meeting Evans and Reilly remained silent, deliberately concealing from their fellow directors their misconduct of tipping Maxwell's bid to KKR. [fn]

After these presentations, the Macmillan directors held extensive and closed discussions concerning the choices available to the board, including the possibility that Maxwell might increase its bid if the board "shopped" the KKR offer.  Yet, as they believed that the risk of terminating the KKR offer outweighed the potential advantage of an increased Maxwell bid, the directors decided to accept the higher face value KKR proposal, and granted the KKR merger and lockup option agreements.

On the next day, Maxwell promptly amended its original complaint in the Court of Chancery, added KKR as a co‑defendant, and among other things, sought to enjoin the lockup agreement, the break‑up fees and expenses granted to KKR.

On September 29, 1988, KKR filed documents required by the Securities and Exchange Commission, amending its outstanding tender offer to reflect the increased $90.05 face amount bid accepted by the Macmillan board.  In this filing, and for the first time, KKR disclosed Evans' September 26 "tip" to KKR that Maxwell's cash bid was $.50 lower than KKR's.

On that same day, Robert Maxwell delivered a letter to Evans announcing that he had amended his cash tender offer to $90.25 per share, conditioned upon invalidation of the KKR lockup agreement.  In his letter, Maxwell emphasized that he had previously stated his willingness to top any offer higher than his earlier $89 offer, and that he was nevertheless willing to purchase for $900 million the same four divisions which KKR originally proposed to purchase for $775 million.

On October 4, the Macmillan board met to consider both the revised Maxwell bid and Evans' September 26 "tip" to KKR.  After some discussion and deliberation, the board rejected Maxwell's increased offer because it was conditioned on invalidating the KKR lockup.  Furthermore, the board considered that Evans' "tip" to KKR was immaterial in light of the second round of bidding that occurred.  Additionally, after consultation with counsel, the board concluded that their ignorance of this "tip", at the time they approved the merger with KKR, was insufficient grounds for repudiating the lockup agreement.

After a hearing on Maxwell's motion for a preliminary injunction, on October 17, the Court of Chancery denied Maxwell's request to enjoin the lockup agreement, the break‑up fees and expenses granted by the Macmillan board to KKR.  In ruling for Macmillan, the trial court found that although KKR was consistently and deliberately favored throughout the auction process, Maxwell was not prevented from, or otherwise misled to refrain from, submitting a higher bid for the company.  However, the court found that Macmillan's shareholders should have the opportunity to consider an alternative offer for the company, and therefore enjoined the operation of Macmillan's "poison pill" shareholder rights plan as a defensive measure to Maxwell's still open tender offer.  In this appeal neither party has challenged that limited injunction. Thus, the sole issue before us is the validity, under all of the foregoing circumstances, of the asset lockup option granted pursuant to the KKR‑Macmillan merger agreement with its attendant breakup fees and expenses.

II.

. . .

We have held that when a court reviews a board action, challenged as a breach of duty, it should decline to evaluate the wisdom and merits of a business decision unless sufficient facts are alleged with particularity, or the record otherwise demonstrates, that the decision was not the product of an informed, disinterested, and independent board.  See Aronson v. Lewis, Del.Supr., 473 A.2d 805, 812 (1984);  Pogostin v. Rice, Del.Supr., 480 A.2d 619, 624 (1984);  Smith v. Van Gorkom, Del.Supr., 488 A.2d 858, 872 (1985). Yet, this judicial reluctance to assess the merits of a business decision ends in the face of illicit manipulation of a board's deliberative processes by self‑interested corporate fiduciaries.  Here, not only was there such deception, but the board's own lack of oversight in structuring and directing the auction afforded management the opportunity to indulge in the misconduct which occurred.  In such a context, the challenged transaction must withstand rigorous judicial scrutiny under the exacting standards of entire fairness. Weinberger v. UOP, Inc., Del.Supr., 457 A.2d 701, 710 (1983);  Gottlieb v. Heyden Chemical Corp., Del.Supr., 33 Del.Ch. 177, 91 A.2d 57, 58 (1952). Compare Rosenblatt v. Getty Oil Co., Del.Supr., 493 A.2d 929, 937‑40 (1985).  What occurred here cannot survive that analysis. [fn]

. . .

The Vice Chancellor correctly found that Evans and Reilly, as participants in the leveraged buyout, had significant self‑interest in ensuring the success of a KKR bid.  Given this finding, Evans' and Reilly's deliberate concealment of material information from the Macmillan board must necessarily have been motivated by an interest adverse to Macmillan's shareholders.  Evans' and Reilly's conduct throughout was resolutely intended to deliver the company to themselves in Macmillan I, and to their favored bidder, KKR, and thus themselves, in Macmillan II.  The board was torpid, if not supine, in its efforts to establish a truly independent auction, free of Evans' interference and access to confidential data.  By placing the entire process in the hands of Evans, through his own chosen financial advisors, with little or no board oversight, the board materially contributed to the unprincipled conduct of those upon whom it looked with a blind eye.

The voluminous record in this case discloses conduct that fails all basic standards of fairness.  . . .  Although the Macmillan board was fully aware of its ultimate responsibility for ensuring the integrity of the auction, the directors wholly delegated the creation and administration of the auction to an array of Evans' hand‑picked investment advisors.  It is undisputed that Wasserstein, who was originally retained as an investment advisor to Macmillan's senior management, was a principal, if not the primary, "auctioneer" of the company.  While it is unnecessary to hold that Wasserstein lacked independence, or was necessarily "beholden" to management, it appears that Lazard Freres, allegedly the investment advisor to the independent directors, was a far more appropriate candidate to conduct this process on behalf of the board.  Yet, both the board and Lazard acceded to Wasserstein's, and through him Evans', primacy.

While a board of directors may rely in good faith upon "information, opinions, reports or statements presented" by corporate officers, employees and experts "selected with reasonable care," 8 Del.C. § 141(e), it may not avoid its active and direct duty of oversight in a matter as significant as the sale of corporate control.  That would seem particularly obvious where insiders are among the bidders.  This failure of the Macmillan board significantly contributed to the resulting mismanagement of the bidding process.  When presumably well‑intentioned outside directors remove themselves from the design and execution of an auction, then what occurred here, given the human temptations left unchecked, was virtually inevitable.

Clearly, this auction was clandestinely and impermissibly skewed in favor of KKR.  The record amply demonstrates that KKR repeatedly received significant material advantages to the exclusion and detriment of Maxwell to stymie, rather than enhance, the bidding process.

As for any "negotiations" between Macmillan and Maxwell, they are noteworthy only for the peremptory and curt attitude of Macmillan, through its self‑interested chief executive officer Evans, to reject every overture from Maxwell.  . . .  Now, not only was Maxwell ignored, but Evans convinced Wasserstein, Perella and Lazard, contrary to their June 7 opinions, ascribing a maximum value to the company of $80 per share, to declare Maxwell's August 12 bid of $80 inadequate.28   Not only did Macmillan's financial advisors dismiss all Maxwell offers for negotiations, but they also deliberately misled Maxwell in the final stage of the auction by perpetuating the mistaken belief that Maxwell had the high bid.  Additionally, Maxwell was subjected to a series of short bid deadlines in a seeming effort to prevent the submission of a meaningful bid.  The defendants have totally failed to justify this calculated campaign of resistance and misinformation, despite the strict duties of care and loyalty demanded of them.  See Revlon, 506 A.2d at 181.

The tone and substance of the communications between Macmillan and Maxwell dispel any further doubt that Maxwell was seen as an unwelcome, unfriendly and unwanted bidder.  Evans, a self‑interested fiduciary, repeatedly stated that he had no intention of considering a merger with Maxwell, and that he would do everything to prevent Maxwell from acquiring Macmillan. Nonetheless, Robert Maxwell's response was a diplomatic, yet persistent, pursuit of Macmillan, emphasizing his desire to work with existing management and his intent to operate the company as a going concern.  With the sole exception of his September 9th letter, declining to exceed a "fully financed" offer above $84, Maxwell never retreated from his stated intent to continue bidding for Macmillan, or his willingness to negotiate any other aspect of his offer.

This continuing hostility toward Maxwell cannot be justified after the Macmillan board actually decided on September 10‑11 to abandon any further restructuring attempts, and to sell the entire company.  Although Evans had begun negotiations with KKR on July 14, the board's action in September formally initiated the auction process.  Further discriminatory treatment of a bidder, without any rational benefit to the shareholders, was unwarranted.  The proper objective of Macmillan's fiduciaries was to obtain the highest price reasonably available for the company, provided it was offered by a reputable and responsible bidder.29 Revlon, 506 A.2d at 182, 184.  At this point, there was no justification for denying Maxwell the same courtesies and access to information as had been extended to KKR.  Id. at 184.  Without board planning and oversight to insulate the self‑interested management from improper access to the bidding process, and to ensure the proper conduct of the auction by truly independent advisors selected by, and answerable only to, the independent directors, the legal complications which a challenged transaction faces under Revlon are unnecessarily intensified.  See Weinberger, 457 A.2d at 709 n. 7.  Compare Rosenblatt, 493 A.2d at 937‑40, where an authentic independent negotiating structure had been established.

IV.

In examining the actual conduct of this auction, there can be no justification for the telephonic "tip" to KKR of Maxwell's $89 all‑cash offer following the first round of bidding held on September 26th.  . . .

Defendants maintain that the Evans‑Reilly tip was immaterial, because it did not prevent Maxwell from submitting a higher bid in the second and final round of the auction on September 26th.  However, this "immaterial" tip revealed both the price and form of Maxwell's first round bid, which constituted the two principal strategic components of their otherwise unconditional offer.  With this information, KKR knew every crucial element of Maxwell's initial bid.  The unfair tactical advantage this gave KKR, since no aspect of its own bid could be shopped, becomes manifest in light of the situation created by Maxwell's belief that it had submitted the higher offer. [fn]  Absent an unprompted and unexpected improvement in Maxwell's bid, the tip provided vital information to enable KKR to prevail in the auction.

Similarly, the defendants argue that the subsequent Wasserstein "long script"‑‑in reality another form of tip‑‑was an immaterial and "appropriate response" to questions by KKR, providing no tactical information useful to KKR.  As to this claim, the eventual auction results demonstrate that Wasserstein's tip relayed crucial information to KKR:  the methods by which KKR should tailor its bid in order to satisfy Macmillan's financial advisors.  It is highly significant that both aspects of the advice conveyed by the tip‑‑to "focus on price" and to amend the terms of its lockup agreement‑‑were adopted by KKR.  They were the very improvements upon which the board subsequently accepted the KKR bid on Wasserstein's recommendation.  Nothing could have been more material under the circumstances.  It violated every principle of fair dealing, and of the exacting role demanded of those entrusted with the conduct of an auction for the sale of corporate control.  Weinberger, 457 A.2d at 710‑711;  Revlon, 506 A.2d at 182, 184.

V.

Given the materiality of these tips, and the silence of Evans, Reilly and Wasserstein in the face of their rigorous affirmative duty of disclosure at the September 27 board meeting, there can be no dispute but that such silence was misleading and deceptive.  In short, it was a fraud upon the board.  .  . .  Decisions made on such a basis are voidable at the behest of innocent parties to whom a fiduciary duty was owed and breached, and whose interests were thereby materially and adversely affected.32  This rule is based on the unyielding principle that corporate fiduciaries shall abjure every temptation for personal profit at the expense of those they serve. [fn] Guth, 5 A.2d at 510.

VI.

In Revlon, we addressed for the first time the parameters of a board of directors' fiduciary duties in a sale of corporate control.  There, we affirmed the Court of Chancery's decision to enjoin the lockup and no‑shop provisions accepted by the Revlon directors, holding that the board had breached its fiduciary duties of care and loyalty.34
Although we have held that such agreements are not per se illegal, we recognized that like measures often foreclose further bidding to the detriment of shareholders, and end active auctions prematurely.  Revlon, 506 A.2d at 183‑84;  see also Thompson v. Enstar Corp., Del.Ch., 509 A.2d 578 (1984).  If the grant of an auction‑ending provision is appropriate, it must confer a substantial benefit upon the stockholders in order to withstand exacting scrutiny by the courts.  Cf. Revlon, 506 A.2d at 183‑85;  see also Hanson Trust PLC v. ML SCM Acquisition Inc., 781 F.2d 264, 274 (2nd Cir.1986).  Moreover, where the decision of the directors, granting the lockup option, was not informed or was induced by breaches of fiduciary duties, such as those here, they cannot survive.  See Revlon, 506 A.2d at 184;  Hanson Trust, 781 F.2d at 278‑81;  Guth, 5 A.2d at 503.

A.

. . .

This case does not require a judicial determination of when Macmillan was "for sale." [fn]  By any standards this company was for sale both in Macmillan I and II.  In any event, the board of directors formally concluded on September 11 that it would be in the best interests of the stockholders to sell the company. . .

What we are required to determine here is the scope of the board's responsibility in an active bidding contest once their role as auctioneer has been invoked under Revlon.  Particularly, we are concerned with the use of lockup and no‑shop clauses.

At a minimum, Revlon requires that there be the most scrupulous adherence to ordinary principles of fairness in the sense that stockholder interests are enhanced, rather than diminished, in the conduct of an auction for the sale of corporate control.  This is so whether the "sale" takes the form of an active auction, a management buyout, or a "restructuring" such as that which the Court of Chancery enjoined in Macmillan I.  Revlon, 506 A.2d at 181‑82.  Under these special circumstances the duties of the board are "significantly altered".  Id. at 182.  The defensive aspects of Unocal no longer apply.  Id.  The sole responsibility of the directors in such a sale is for the shareholders' benefit. . . .

The Macmillan directors argue that a "blind auction" is a desirable means to fulfill their primary duty to the shareholders.  That may be so, but it did not happen here.  Only Maxwell was blind.

B.

Turning to the lockup option, in Revlon we held that such an agreement is not per se unlawful under Delaware law.  Revlon, 506 A.2d at 183. We recognized its proper function in a contest for corporate control. Apparently, it has escaped some that in Revlon we distinguished the potentially valid uses of a lockup from those that are impermissible:

"[W]hile those lock‑ups which draw bidders into a battle benefit shareholders, similar measures which end an active auction and foreclose further bidding operate to the shareholders detriment."

Id. at 183.  See also Hanson Trust, 781 F.2d at 272.

In this case, a lockup agreement was not necessary to draw any of the bidders into the contest.  Macmillan cannot seriously contend that they received a final bid from KKR that materially enhanced general stockholder interests.  By all rational indications it was intended to have a directly opposite effect. As the record clearly shows, on numerous occasions Maxwell requested opportunities to further negotiate the price and structure of his proposal. When he learned of KKR's higher offer, he increased his bid to $90.25 per share.  Compare Revlon, 506 A.2d at 179, 184;  Hanson Trust, 781 F.2d at 272.  Further, KKR's "enhanced" bid, being nominal at best, was a de minimis justification for the lockup.  When one compares what KKR received for the lockup, in contrast to its inconsiderable offer, the invalidity of the agreement becomes patent.  Cf. Revlon, 506 A.2d at 184.

Here, the assets covered by the lockup agreement were some of Macmillan's most valued properties, its "crown jewels."37  Even if the lockup is permissible, when it involves "crown jewel" assets careful board scrutiny attends the decision.  When the intended effect is to end an active auction, at the very least the independent members of the board must attempt to negotiate alternative bids before granting such a significant concession.  See Revlon, 506 A.2d at 183;  Hanson Trust, 781 F.2d at 277.  Maxwell invited negotiations for a purchase of the same four divisions, which KKR originally sought to buy for $775 million.  Maxwell was prepared to pay $900 million. Instead of serious negotiations with Maxwell, there were only concessions to KKR by giving it a lockup of seven divisions for $865 million.

Thus, when directors in a Revlon bidding contest grant a crown jewel lockup, serious questions are raised, particularly where, as here, there is little or no improvement in the final bid.  Revlon, 506 A.2d at 184, 187. The care and attention which independent directors bring to this decision are crucial to its success.  Cf. Weinberger, 457 A.2d at 709 n. 7; Rosenblatt, 493 A.2d at 937‑38.

C.

As for the no‑shop clause, Revlon teaches that the use of such a device is even more limited than a lockup agreement.  Absent a material advantage to the stockholders from the terms or structure of a bid that is contingent on a no‑shop clause, a successful bidder imposing such a condition must be prepared to survive the careful scrutiny which that concession demands.  Revlon, 506 A.2d at 184.

VII.

A.

Directors are not required by Delaware law to conduct an auction according to some standard formula, only that they observe the significant requirement of fairness for the purpose of enhancing general shareholder interests.  That does not preclude differing treatment of bidders when necessary to advance those interests.  Variables may occur which necessitate such treatment. However, the board's primary objective, and essential purpose, must remain the enhancement of the bidding process for the benefit of the stockholders.

We recognize that the conduct of a corporate auction is a complex undertaking both in its design and execution.  See e.g. McAfee & Macmillan, Auctions and Bidding, 25 J.Econ.Lit. 699 (1987);  Milgrom, The Economics of Competitive Bidding:  A Selected Survey, in Social Goals and Social Organization 261 (Hurwitz, Schneidler & Sonnenschein eds. 1985.)  We do not intend to limit the broad negotiating authority of the directors to achieve the best price available to the stockholders.  To properly secure that end may require the board to invoke a panoply of devices, and the giving or receiving of concessions that may benefit one bidder over another.  See e.g., In re J.P. Stevens & Co., Inc. Shareholders Litigation, Del.Ch., 542 A.2d 770, 781‑784 (1988);  appeal refused, 540 A.2d 1088 (1988).  But when that happens, there must be a rational basis for the action such that the interests of the stockholders are manifestly the board's paramount objective.

B.

In the absence of self‑interest, and upon meeting the enhanced duty mandated by Unocal, the actions of an independent board of directors in designing and conducting a corporate auction are protected by the business judgment rule.  Ivanhoe, 535 A.2d at 1341;  Unocal, 493 A.2d at 954; Pogostin, 480 A.2d at 627. . .

. . .

As we held in Revlon, when management of a target company determines that the company is for sale, the board's responsibilities under the enhanced Unocal standards are significantly altered.  Revlon.  506 A.2d at 182.  Although the board's responsibilities under Unocal are far different, the enhanced duties of the directors in responding to a potential shift in control, recognized in Unocal, remain unchanged.  This principle pervades Revlon, [fn] and when directors conclude that an auction is appropriate, the standard by which their ensuing actions will be judged continues to be the enhanced duty imposed by this Court in Unocal.

It is not altogether clear that, since our decision in Revlon, the Court of Chancery has explicitly applied the enhanced Unocal standards in reviewing such board actions. . . On the surface, it may appear that the trial court has been applying an ordinary business judgment rule analysis.  However, on closer scrutiny, it seems that there has been a de facto application of the enhanced business judgment rule under Unocal. . .

When Revlon duties devolve upon directors, this Court will continue to exact an enhanced judicial scrutiny at the threshold, as in Unocal, before the normal presumptions of the business judgment rule will apply.  However, as we recognized in Revlon, the two part threshold test, of necessity, is slightly different.  Revlon, 506 A.2d at 182.

At the outset, the plaintiff must show, and the trial court must find, that the directors of the target company treated one or more of the respective bidders on unequal terms.  It is only then that the two‑part threshold requirement of Unocal is truly invoked, for in Revlon we held that "[f]avoritism for a white knight to the total exclusion of a hostile bidder might be justifiable when the latter's offer adversely affects shareholder interests, but ... the directors cannot fulfill their enhanced Unocal duties by playing favorites with the contending factions."  Id. 506 A.2d at 184.

In the face of disparate treatment, the trial court must first examine whether the directors properly perceived that shareholder interests were enhanced.  In any event the board's action must be reasonable in relation to the advantage sought to be achieved, or conversely, to the threat which a particular bid allegedly poses to stockholder interests.  Unocal, 493 A.2d at 955.

If on the basis of this enhanced Unocal scrutiny the trial court is satisfied that the test has been met, then the directors' actions necessarily are entitled to the protections of the business judgment rule.  The latitude a board will have in responding to differing bids will vary according to the degree of benefit or detriment to the shareholders' general interests that the amount or terms of the bids pose.  We stated in Revlon, and again here, that in a sale of corporate control the responsibility of the directors is to get the highest value reasonably attainable for the shareholders.  Revlon, 506 A.2d at 182.  Beyond that, there are no special and distinct "Revlon duties". Once a finding has been made by a court that the directors have fulfilled their fundamental duties of care and loyalty under the foregoing standards, there is no further judicial inquiry into the matter.  See In re R.J.R. Nabisco, supra at 53‑56.  See also In re J.P. Stevens & Co., supra;  In re Fort Howard, supra;  compare In re Holly Farms, supra.

For the foregoing reasons, the judgment of the Court of Chancery, denying Maxwell's motion for a preliminary injunction, is REVERSED.

18 Two days before the initial Maxwell bid, the Bass Group had raised its offer for the company to $75 per share.  Although this final Bass offer remained open into September, the entry of Maxwell into the fray, for all practical purposes, rendered the Bass bid academic.


20 Later that day, Maxwell was finally given the additional financial information which KKR received in early August.


22 This epitomizes the problem of conducting an auction without board oversight, and under uncontrolled circumstances that gave Evans and Reilly, themselves interested bidders with KKR, complete and improper access to the process.


23  In fairness to KKR even Maxwell concedes that but for the integrity of KKR's counsel, it is unlikely that Evans' tip would have been publicly disclosed.  See transcript of oral argument at 1 Mergers & Acquisitions L.Rep. 855, 867, 903 (Dec.1988).  It also appears that counsel, who appeared in this action for the defendants, were unaware of the "tip" until it was disclosed by KKR.


25 Even though neither the Board as a whole, nor the allegedly "independent" directors, had taken any action to ensure such a process.


28 Yet, on May 30 these same advisors had found management's $64.15 restructuring to be fair.


29 In assessing the bid and the bidder's responsibility, a board may consider, among various proper factors, the adequacy and terms of the offer;  its fairness and feasibility;  the proposed or actual financing for the offer, and the consequences of that financing;  questions of illegality;  the impact of both the bid and the potential acquisition on other constituencies, provided that it bears some reasonable relationship to general shareholder interests;  the risk of nonconsumation;  the basic stockholder interests at stake;  the bidder's identity, prior background and other business venture experiences;  and the bidder's business plans for the corporation and their effects on stockholder interests.  Cf. Ivanhoe, 535 A.2d at 1341�42;  Unocal, 493 A.2d at 955�56; Revlon, 506 A.2d at 182�83.


32 In this context we speak only of the traditional concept of protecting the decision itself, sometimes referred to as the business judgment doctrine.  Revlon, 506 A.2d at 180 n. 10.  The question of the independent directors' personal liability for these challenged decisions, reached under circumstances born of the board's lack of oversight, is not the issue here.  However, we entertain no doubt that this board's virtual abandonment of its oversight functions in the face of Evans' and Reilly's patent self�interest was a breach of its fundamental duties of loyalty and care in the conduct of this auction. . . .


34 Following Revlon, there appeared to be a degree of "scholarly" debate about the particular fiduciary duty that had been breached in that case, i.e. the duty of care or the duty of loyalty.  In Ivanhoe, 535 A.2d at 1345, we made it abundantly clear that both duties were involved in Revlon, and that both had been breached.


37 In the current takeover parlance, these are valuable assets or lines of business owned by a target company.  The attempt is to sell them to third parties or place them under option at bargain prices as a device to defeat an unwanted takeover attempt.  Hamilton, supra, at 549;  Solomon, Schwartz & Bauman, supra, at 328.
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