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FRIENDLY, Circuit Judge:

In this derivative action in the District Court for the Southern District of New York, David Goldberg, a stockholder of Universal Gas & Oil Company, Inc. (UGO) . . . sought to recover damages and to obtain other relief against UGO's controlling parent, Maritimecor, S.A., . . . with respect to transactions which culminated in an agreement providing for UGO's issuance to Maritimecor of up to 4,200,000 shares of UGO stock and its assumption of all of Maritimecor's liabilities (including a debt of $7,000,000 owed to UGO) in consideration of the transfer of all of Maritimecor's assets (except 2,800,000 UGO shares already held by Maritimecor).  It suffices at this point to say that the complaint, filed February 3, 1976, alleged that the contract was grossly unfair to UGO and violated both §10(b) of the Securities Exchange Act and the SEC's Rule 10b‑5 and common law fiduciary duties.. . .
. . .
Defendants filed motions to dismiss the amended complaint for failure to state a claim under §10(b) of the Securities Exchange Act and Rule 10b‑5.  In answer to defendants' argument "that deception and non‑disclosure is a requirement for a 10b‑5 case" . . ., plaintiff's counsel submitted an affidavit asserting that "insofar as plaintiff Goldberg, a minority shareholder is concerned, there has been no disclosure to him of the fraudulent nature of the transfer of Maritimecor assets and liabilities for stock of UGO". . . .
. . .

The problem with the application of §10(b) and Rule 10b‑5 to derivative actions has lain in the degree to which the knowledge of officers and directors must be attributed to the corporation, thereby negating the element of deception. . . . [There need not] be one virtuous or ignorant lamb among the directors in order for liability to arise under §10(b) or Rule 10b‑5 on a deception theory as to securities transactions with a controlling stockholder. . . .
Schoenbaum [a similar Second Circuit case that predates Santa Fe v. Green] . . . can rest solidly on the now widely recognized ground that there is deception of the corporation (in effect, of its minority shareholders) when the corporation is influenced by its controlling shareholder to engage in a transaction adverse to the corporation's interests (in effect, the minority shareholders' interests) and there is nondisclosure or misleading disclosures as to the material facts of the transaction.  Assuming that, in light of the decision in [Santa Fe v.] Green the existence of "controlling influence" and "wholly inadequate consideration" an aspect of the Schoenbaum decision that perhaps attracted more attention, see 405 F.2d at 219‑20, can no longer alone form the basis for Rule 10b‑5 liability, we do not read Green as ruling that no action lies under Rule 10b‑5 when a controlling corporation causes a partly owned subsidiary to sell its securities to the parent in a fraudulent transaction and fails to make a disclosure or, as can be alleged here, makes a misleading disclosure.  The Supreme Court noted in Green that the court of appeals "did not disturb the District Court's conclusion that the complaint did not allege a material misrepresentation or nondisclosure with respect to the value of the stock" of Kirby; the Court's quarrel was with this court's holding that "neither misrepresentation nor nondisclosure was a necessary element of a Rule 10b‑5 action", 430 U.S. at 470, 97 S.Ct. at 1299, and that a breach of fiduciary duty would alone suffice, see fn. 8.  It was because "the complaint failed to allege a material misrepresentation or material failure to disclose" that the Court found "inapposite the cases (including Schoenbaum ) relied upon by respondents and the court below, in which the breaches of fiduciary duty held violative of Rule 10b‑5 included some element of deception", 430 U.S. at 475, 97 S.Ct. at 1301, see fn. 15.  While appellant is wrong in saying that the Court "approved" these cases, there is no indication that the Court would have casually overturned such an impressive and unanimous body of decisions by courts of appeals.  To the contrary, the Court used rather benign language about them, saying that they "forcefully reflect the principle that '(s)ection 10(b) must be read flexibly not restrictively' and that the statute provides a cause of action for any plaintiff who 'suffer(s) an injury as a result of deceptive practices touching its sale (or purchase) of securities . . . ,' " citing the Superintendent of Insurance case, supra, 404 U.S. at 12‑13, 92 S.Ct. 165.  Mr. Justice White simply distinguished these cases as not supporting the position we had taken in Green, namely, "that a breach of fiduciary duty by majority stockholders, without any deception, misrepresentation, or nondisclosure, violates the statute and the Rule." . . .

Here the complaint alleged "deceit . . .  upon UGO's minority shareholders" and, if amendment had been allowed as it should have been, would have alleged misrepresentation as to the UGO‑Maritimecor transaction at least in the sense of failure to state material facts "necessary in order to make the statements made, in the light of the circumstances under which they were made, not misleading," Rule 10b‑5(b).8  The nub of the matter is that the conduct attacked in Green did not violate the " 'fundamental purpose' of the Act as implementing a 'philosophy of full disclosure' ", 430 U.S. at 478, 97 S.Ct. at 1303; the conduct here attacked does.

Defendants contend that even if all this is true, the failure to make a public disclosure or even the making of a misleading disclosure would have no effect, since no action by stockholders to approve the UGO‑Maritimecor transaction was required.  Along the same lines our brother Meskill invoking the opinion in Green, 430 U.S. at 474 n.14, 97 S.Ct. at 1301 n.14, contends that the defendants' acts were not material since plaintiff has failed adequately to allege what would have been done had he known the truth.

In TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449, 96 S.Ct. 2126, 2133, 48 L.Ed.2d 757 (1976), a case arising under Rule 14a‑9, the Court laid down the standard of materiality as "a showing of a substantial likelihood that, under all the circumstances, the omitted fact would have assumed actual significance in the deliberations of the reasonable shareholder" or, putting the matter in another way, "a substantial likelihood that the disclosure of the omitted fact would have been viewed by the reasonable investor as having significantly altered the 'total mix' of information made available." When, as in a derivative action, the deception is alleged to have been practiced on the corporation, even though all the directors were parties to it, the test must be whether the facts that were not disclosed or were misleadingly disclosed to the shareholders "would have assumed actual significance in the deliberations" of reasonable and disinterested directors or created "a substantial likelihood" that such directors would have considered the "total mix" of information available to have been "significantly altered."  That was the basis for liability in Schoenbaum ; it was likely that a reasonable director of Banff, knowing the facts as to the oil discovery that had been withheld from minority shareholders, would not have voted to issue the shares to Aquitaine at a price below their true value.  This also is the principle recognized in the passage from Judge Ainsworth's opinion in Smith v. Hensley, supra, 430 F.2d at 827, quoted above.  Here there is surely a significant likelihood that if a reasonable director of UGO had known the facts alleged by plaintiff rather than the barebones of the press releases, he would not have voted for the transaction with Maritimecor.

Beyond this Goldberg and other minority shareholders would not have been without remedy if the alleged facts had been disclosed.  The doubts entertained by our brother as to the existence of injunctive remedies in New York, . . . are unfounded.  The UGO‑Maritimecor transaction was not of the sort that would afford UGO's stockholders any right of appraisal.  Where an appraisal remedy is not available, the courts of New York have displayed no hesitancy in granting injunctive relief . . .
The availability of injunctive relief if the defendants had not lulled the minority stockholders of UGO into security by a deceptive disclosure, as they allegedly did, is in sharp contrast to Green, where the disclosure following the merger transaction was full and fair, and, as to the pre‑merger period, respondents accepted "the conclusion of both courts below that under Delaware law they could not have enjoined the merger because an appraisal proceeding is their sole remedy in the Delaware courts for any alleged unfairness in the terms of the merger,". . .

The order dismissing the complaint is reversed and the case is remanded to the district court for further proceedings, including amendment of the complaint, consistent with this opinion.[footnote omitted]

MESKILL, Circuit Judge, concurring in part and dissenting in part:

. . . Assuming that any deception of the minority shareholders took place, the complaint nevertheless fails to establish that the claimed deception was "material."2 . . .
. . .

Although the majority asserts that state remedies were available to halt the merger, the explanation of what they were is unpersuasive.  The principal action suggested by the majority opinion is an injunction [footnote] against the proposed merger.  The theory is apparently that the shareholders, who were led down the primrose path by the misleading press releases, would have raced into court if armed with the full story.  It is possible that plaintiffs could have obtained an injunction under New York's Martin Act, N.Y.Gen.Bus.Law §352 et seq. (McKinney 1976).  See American Bank & Trust Co. v. Barad Shaff Securities Corp., 335 F.Supp. 1276 (S.D.N.Y. 1972).[footnote omitted]  In order to prove materiality under this theory, Goldberg will have to demonstrate that he would, as a reasonable stockholder, have sought and obtained an injunction against the proposed action had the facts not been concealed.. . .
[T]he plaintiff fails even to mention in his two complaints what course of action he contemplated taking.  Under Green, such an allegation is required to state a claim under 10b‑5. . .
The final suggested rationale of the majority is the "chastening effect" of full disclosure.  The apparent theory is that those about to loot a corporation can be shamed into honesty through a requirement that they reveal their nefarious purposes.[footnote omitted]

. . .

Those who breach their fiduciary duties seldom disclose their intentions ahead of time.  Yet under the majority's reasoning the failure to inform stockholders of a proposed defalcation gives rise to a cause of action under 10b‑5.  Thus, the majority has neatly undone the holdings of Green, Piper and Cort by creating a federal cause of action for a breach of fiduciary duty that will apply in all cases, save for those rare instances where the fiduciary denounces himself in advance.

If the defendants have looted UGO in the manner alleged by the plaintiffs, a full recovery should not be difficult to obtain.  Under New York state law, this would be a breach of the fiduciary duty imposed upon directors.  My dissent is not based upon any desire to insulate such business practices from legal redress, but upon the fact that the plaintiff has chosen the wrong forum.

. . .

8 We do not mean to suggest that §10(b) or Rule 10b�5 requires insiders to characterize conflict of interest transactions with pejorative nouns or adjectives.  However, if Maritimecor was in the parlous financial condition alleged in the opposing affidavit of plaintiff's counsel, a disclosure of the acquisition of Maritimecor that omitted these facts would be seriously misleading.


2 As the majority concedes, the directors were under no obligation to denounce their own proposal, no matter how malign their intent.  Thus, the omitted "facts" upon which the amended complaint is based are the failure to include the actual amount of Maritimecor's assets and liabilities in the press release and a false representation that the transaction would inure to the benefit of UGO.  While these are probably sufficient to survive a motion to dismiss, they amount to little more than that.  The information on Maritimecor was almost undoubtedly in the hands of the public through its annual reports and filings with the SEC.
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