SUMMARY OF 01/16/04
1.
Munn v. Scalera – Retiring Partners Liability.

· What obligations do partners have when they exit from a partnership?  Generally, look to UPA and partnership agreement, if any.

· “Material alteration”, in section 36(3), interpreted broadly.
· Trying to balance incentives of withdrawing and remaining partners.

· If we always allow withdrawing partner to avoid liability then withdrawing partner and remaining partner can dupe creditors.

· If we always hold withdrawing partners liable then remaining partner and creditors can dupe withdrawing partners.

· Idea seems to be to monitor behavior of remaining partner – sometimes creditors better and cheaper monitors (e.g., when creditor has notice via a “material alteration”) - sometimes better if withdrawing partner does monitoring.  Looks similar to Humble Oil and Hoover.
2.
In re Comark – Division of Assets upon bankruptcy.

· Can Newman (creditor of partnership) go after non-bankrupt partners assets?  The answer is fairly simple – NO.   The reason is we do not want to induce all creditors of partnership to race to courthouse to attach partners assets.  Re-order all sorts of priorities.

· Common law rule – “jingle rule”  – creditors of partnership get first crack at partnership assets and creditors of individual partners get first crack at partner’s assets.

· New Rule under bankruptcy code – creditors of partnership get first crack at partnership assets and are on parity with individual creditors of partner against partner’s assets.

· Mistake in drafting rule – so does not apply to when partnership is not in bankruptcy or it is in chapter 11.

· So summary is:  Partnership creditors get first crack at partnership assets.  Partners’ creditors get first crack at partner’s assets if (1) UPA is controlling state law AND Section 723 does not apply (not in Ch. 7 or individual partner not in bankruptcy).  Partners and Partnership creditors are on equal parity in access to assets of partner if (1) RUPA is controlling state law OR section 723 does apply (partnership in Ch. 7 and individual partner is in bankruptcy).

· Why want partnership creditors to be on equal footing with partner’s creditors with regard to access to partner’s assets?  Because contract with partnership based on partners’ reputation and assets and other rule could allow lots of “gaming”.

3.
Authority  - for what acts of partners may other partners be held liable?

· Nabisco – In a 2 person partnership what happens when partners disagree?

· The basic default rule is that majority rules unless otherwise stated in partnership agreement.  However, what is a majority in a 2 person partnership with no explicit agreement?  

· Majority in 2 person partnership is 2.

· Why have this rule?  The problem may be that if only 1 partner could do and undo everything then the partnership may well be unstable (i.e., each partner could start doing things to make business difficult for the other).  Third parties may be unwilling to deal with such an unstable business venture.  If so then a disincentive for people to enter such partnerships.  P.S. – Why did it take so long to dissolve the partnership – some sort of extortionary behavior?

4.
Accounting Statements.

· Balance Sheet - snapshot of business on a specific date recorded at historical prices -- price you bought at (taking into account depreciation, not generally current market value).

· Income Statement - Incoming and outgoing over a period of time -- cash or accruals.
5.  Partnership Dissolutions.
· Statutory Wind-Up -- How contract around – Adams.

· Partnership probably uses a cash type system and this may be what partnership agreement contemplates using in case of division of assets.  This probably favors remaining partners as a bit easier to massage profits and keep business running as partner withdraws.

· Statutory sale requires auction-like sale.  Going to highest bidder.  Bidders probably pay attention to amount of sales (i.e., accruals) rather than cash.

· Court sticks with agreement but suggests fiduciary duties could constrain opportunistic behavior of remaining partners (e.g., massaging of profits).

· If no agreement and do not like wind-up – partners may operate in shadow of law and likely to negotiate a buyout.

· Statutory Wind-Up – Dreifurst.
· When there is no partnership agreement then must follow dissolution and liquidation provisions in the UPA or state statute.  This generally means there must be an auction.  “In kind” divisions are not permitted if the liquidation is occurring under the UPA or state statute.

· This rule may protect creditors from partners making it harder to collect obligations they (and the partnership) owe.

