Heard on the Street

Consider the following facts:

 “In 1981, Winans became a reporter for the Wall Street Journal (the Journal) and in the summer of 1982 became one of the two writers of a daily column, "Heard on the Street."  That column discussed selected stocks or groups of stocks, giving positive and negative information about those stocks and taking ‘a point of view with respect to investment in the stocks that it reviews.’  612 F.Supp., at 830.  Winans regularly interviewed corporate executives to put together interesting perspectives on the stocks that would be highlighted in upcoming columns, but, at least for the columns at issue here, none contained corporate inside information or any ‘hold for release’ information.  . . .  Because of the "Heard" column's perceived quality and integrity . . . the "Heard" column [had] ‘. . . an impact on the market, difficult though it may be to quantify in any particular case.

“The official policy and practice at the Journal was that prior to publication, the contents of the column were the Journal's confidential information. Despite the rule, with which Winans was familiar, he entered into a scheme in October 1983 with Peter Brant and petitioner Felis, both connected with the Kidder Peabody brokerage firm in New York City, to give them advance information as to the timing and contents of the "Heard" column.  This permitted Brant and Felis and another conspirator, David Clark, a client of Brant, to buy or sell based on the probable impact of the column on the market.  Profits were to be shared.  The conspirators agreed that the scheme would not affect the journalistic purity of the "Heard" column, [none] of the articles were altered to further the profit potential of petitioners' stock‑trading scheme. . . .  Over a 4‑month period, the brokers made prepublication trades on the basis of information given them by Winans about the contents of some 27 "Heard" columns.  The net profits from these trades were about $690,000.

“In November 1983, correlations between the "Heard" articles and trading in the Clark and Felis accounts were noted at Kidder Peabody and inquiries began. Brant and Felis denied knowing anyone at the Journal and took steps to conceal the trades.  Later, the Securities and Exchange Commission began an investigation.  Questions were met by denials both by the brokers at Kidder Peabody and by Winans at the Journal.  As the investigation progressed, the conspirators quarreled, and on March 29, 1984, Winans and Carpenter went to the SEC and revealed the entire scheme. . .”

(from Carpenter v. U.S., 484 U.S. 19,  108 S.Ct. 316)

Questions:

1. Are the parties guilty of insider trading under Section 10(b) and Rule 10b-5?  Should they be?  Why or why not?

2. Are the parties guilty under federal mail or wire fraud statutes (see below)?

Section 1341 provides:

"Whoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises, or to sell, dispose of, loan, exchange, alter, give away, distribute, supply, or furnish or procure for unlawful use any counterfeit or spurious coin, obligation, security, or other article, or anything represented to be or intimated or held out to be such counterfeit or spurious article, for the purpose of executing such scheme or artifice or attempting so to do, places in any post office or authorized depository for mail matter, any matter or thing whatever to be sent or delivered by the Postal Service, or takes or receives therefrom, any such matter or thing, or knowingly causes to be delivered by mail according to the direction thereon, or at the place at which it is directed to be delivered by the person to whom it is addressed, any such matter or thing, shall be fined not more than $1,000 or imprisoned not more than five years, or both."

Section 1343 provides:

"Whoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises, transmits or causes to be transmitted by means of wire, radio, or television communication in interstate or foreign commerce, any writings, signs, signals, pictures, or sounds for the purpose of executing such scheme or artifice, shall be fined not more than $1,000 or imprisoned not more than five years, or both." 

