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J. F. ANDERSON LUMBER CO., . . .,
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. . . .

Supreme Court of Minnesota.

March 30, 1973.

O. RUSSELL OLSON, Justice. [footnote omitted]

[The plaintiff, a lumber vender, obtained a judgment against Richard T. Leekley, Inc.]

After the trial, but before entry of the judgment heretofore recited, Richard T. Leekley and his wife, the sole stockholders of Richard T. Leekley, Inc., formed a new corporation entitled Leekley's, Inc. The new corporation performed the same type of home construction and remodeling business as the former corporation; Leekley and his wife were its officers and sole stockholders, as they had been in the first corporation.  The first corporation transferred assets consisting of two trucks and miscellaneous other equipment to the second corporation for the sum of $1,788.58, which was paid to creditors of the first corporation; three employees from the first corporation were hired by the second corporation; and the first corporation ceased doing business.  The first corporation was insolvent with total debts running more than $40,000.  None of the customer contracts of the first corporation was transferred to the second corporation, and no assets in the nature of incomplete construction contracts nor money due under such contracts were transferred.  Mr. Leekley stated unequivocally that the reason Leekley's, Inc., was formed was to start a new corporate entity that did not have the debts of the first corporation.

. . . Based on . . . discovery proceedings, it can be concluded that no tangible assets were concealed or secretly transferred from the first corporation to the second corporation or to its stockholders. . .

. . .

In the memorandum accompanying the amendment of the judgment, the trial court indicated there was a transfer of an intangible asset from the first corporation to the second corporation labeled 'personal reputation and good will enjoyed by the contractor whether he does business as a sole proprietor or as a corporation.'  The trial court further indicated that suppliers of materials and lending institutions, among others, 'relied to a large extent on the personal reputation and image of Mr. Leekley.'

. . .
The general rule is that where one company sells or otherwise transfers all its assets to another company, the purchasing company is not liable for the debts and liabilities of the transferor. 15 Fletcher, Cyclopedia of Corporations (Perm. ed.) s 7122, sets forth the general rule and its exceptions as it applies to corporations as follows:

'Generally where one corporation sells or otherwise transfers all of its assets to another corporation, the latter is not liable for the debts and liabilities of the transferor, except: (1) where the purchaser expressly or impliedly agrees to assume such debts; (2) where the transaction amounts to a consolidation or merger of the corporation; (3) where the purchasing corporation is merely a continuation of the selling corporation; and (4) where the transaction is entered into fraudulently in order to escape liability for such debts.'

 See, Forest Laboratories, Inc. v. Pillsbury Co., 452 F.2d 621 (7 Cir. 1971).  A fifth exception, sometimes incorporated as an element of one of the above exceptions, is the absence of adequate consideration for the sale or transfer.  McKee v. Harris‑Seybold Co., 109 N.J.Super. 555, 264 A.2d 98 (1970).  In Economy Refining & Service Co., Inc. v. Royal Nat. Bank of New York, 20 Cal.App.3d 434, 97 Cal.Rptr. 706 (1971), the court apparently determined that a transfer of assets without adequate consideration fell within the fourth exception to the rule.  The court said:

'Transfers of all of the assets of a person or corporation in straitened circumstances, without fair consideration, to a corporation having substantially the same ownership, by which the just claims of creditors are defeated, are of such fraudulent nature that the new corporation may be held to the debt of the old.' 20 Cal.App.3d 439, 97 Cal.Rptr. 710.

. . .  As to the third recited exception noted to the general rule, i.e., 'where the purchasing corporation is merely a continuation of the selling corporation,' such exception refers principally to a 'reorganization' of the original corporation, such as is accomplished occasionally under Chapter X of the Bankruptcy Act, 11 U.S.C.A. ss 501 to 676, and perhaps under other state statutory devices. 15 Fletcher, Cyclopedia of Corporations (Perm. ed.) ss 7122 and 7200.  The mere fact that a purchasing corporation is 'carrying on the same business' as the selling corporation is not sufficient to make the purchasing corporation liable for the debts of the selling corporation. The purchasing corporation in the instant case was not a continuation of the selling corporation within the meaning of the exception to the general rule.

Finally, Myers contend that assets were transferred without adequate consideration.1   They rely upon the trial court's statement that the most valuable asset of a contractor is his personal reputation and good will. However, it is unclear to this court how personal reputation of an officer and principal stockholder of a corporation can be an asset transferred from one corporation to another sufficient to justify a finding that the receiving corporation is liable for the debts of the transferring corporation.  On the other hand, in a proper case, if there is an asset of the corporation labeled 'good will,' which is transferred and which can be measured in money terms, perhaps there would be some basis for determining that the creditor of the transferring corporation has a claim against the receiving corporation.  The record in this case is devoid of evidence of such a transfer of corporate 'good will.'  In fact, the first corporation was insolvent at the time the second business was incorporated and had been insolvent for a number of years.

 The record in this case clearly indicates that there was a transfer of tangible assets from the first corporation to the second with full and adequate consideration paid in the amount of approximately $1,700; there was no transfer of tangible assets to the second corporation or to the stockholders with less than full consideration; and there were no intangible assets of the corporation in the nature of 'good will' transferred from the first corporation to the second corporation. . .

Some Minnesota case law appears to hold that a receiving corporation is liable for the debts of the transferor where there is continuity of business, name, and management.  In Fena v. Peppers Fruit Co., 185 Minn. 137, 239 N.W. 898 (1931), the receiving corporation assumed the debts of the transferor by agreement, albeit it is not clear whether by express or implied agreement.  A California sole proprietor, not a corporation, transferred $350,000 worth of assets to a corporation in return for which the sole proprietor received nearly all the common stock of the transferee corporation.  The purchasing corporation operated the entire business previously engaged in by the sole proprietor and the management was the same. The court held that the receiving corporation by agreement had assumed the debts of the transferor.  The court appeared to find continuity of business, name, and management, together with the transfer of assets to the corporation in return for corporate stock to the transferor as an additional basis for its decision.  Upon close analysis, it is clear, however, this was not a case of transfer of assets without adequate consideration since 2,495 of 2,500 outstanding shares of stock in the receiving corporation were all issued to the transferor.  In the absence of a transfer of assets without adequate consideration, the alternative basis for the decision, appearing to rest on continuity of business, name, and management alone, is not, we think, sufficient basis for holding a transferee liable for the debts of the transferor. . . .
In the instant case, the motive of Leekley and his wife in forming the second corporation was to avoid paying the debts of the first corporation, particularly the judgment in question.  However, such a motive no more forms the basis for requiring the second corporation to assume the debts of the first corporation than it serves as a basis for an objection to a discharge in bankruptcy.

 We hold that where one corporation transfers its assets to another corporation, absent consolidation, merger, or a mere continuation of the selling corporation such as a reorganization, the receiving corporation is not responsible for the debts of the transferring corporation except (a) where the purchaser agrees, expressly or impliedly, to assume such debts, or (b) the transfer of assets is entered into for inadequate consideration, or otherwise fraudulently, in order to escape liability for such debts.

.  . .
1 See, Jackon v. Diamond T. Trucking Co., 100 N.J.Super. 186, 241 A.2d 471 (1968), where the court, applying the test set out in Fletcher, concluded, among other things, that the corporate assets had been transferred without adequate consideration.
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