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 Mr. Justice BLACKMUN delivered the opinion of the Court.

. . .

 UDC [Ute Distribution Corp.] was incorporated in 1958 with the stated purpose 'to manage jointly with the Tribal Business Committee of the full‑blood members of the Ute Indian Tribe . . .
. . . UDC then issued 10 shares of its capital stock in the name of each mixed‑blood Ute, a total of 4,900 shares. UDC and First Security Bank of Utah, N.A. (the bank), executed a written agreement dated December 31, 1958, by which the bank became transfer agent for UDC stock.  UDC apparently also decided at this time not to deliver the certificates for its shares to the shareholders but, instead, to deposit them with the bank; the bank was then to issue receipts to the respective shareholders. . . .
 UDC's articles provided that if a mixed‑blood shareholder determined to sell or dispose of his UDC stock at any time prior to August 27, 1964, . . he was first to offer it to members of the tribe, both mixed‑blood and full‑blood . . . that no sale of stock prior to that date was valid unless and until that offer was made; and that if the offer was not accepted by any member of the tribe, the sale to a nonmember could then be made but at a price no lower than that offered to the members. . . .
In February 1965 Anita R. Reyos and 84 other mixed‑bloods sued the bank, two of the bank's employee‑officers, John B. Gale and Verl Haslem, and certain automobile dealers,  charging violations of the Securities Exchange Act of 1934 and of Rule 10b‑‑5 of the Securities and Exchange Commission.  [Note: the United States was added as a party defendant under the Federal Tort Claims Act for its alleged negligence as a trustee.]

 The District Court held the bank and the two officer defendants liable for damages to each of the 12 plaintiffs. . .   The court determined that the fair value of the UDC stock at the times of the plaintiffs' sales was $1,500 per share. . .

. . .The Tenth Circuit reversed and remanded. 431 F.2d 1337 (1970).
. . .[T]his Court granted certiorari . . .

. . . The following, we conclude, are adequately supported by the record:

 1.  In 1959, after the bank was retained as transfer agent, UDC's attorney wrote the bank advising it that UDC's directors, by formal minute, had instructed him to ask the bank 'to discourage the sale of stock of the Ute Distribution Corporation by any of its stockholders and to emphasize and stress to the said stockholders the importance of retaining said stock.'  The letter further stated, '(W)e trust you will impress upon anyone desiring to make a transfer that there is no possible way of determining the true value of this stock.'

 2.  The bank maintained a branch office in Roosevelt, Utah. Many mixed‑bloods resided in that area.  This was, 'among other things for the purpose of facilitating and assisting mixed‑bloods in the transfer' of the UDC stock. Defendants Gale and Haslem were the bank's assistant managers at Roosevelt. They were also notaries public.

. . .

 5.  During 1963 and 1964 mixed‑bloods sold 1,387 shares of UDC stock. All were sold to nonmembers of the tribe. Haslem purchased 50 of these himself (all after August 27, 1964), and Gale purchased 63 (44 before that date and 19 after).  The 113 shares Haslem and Gale purchased constituted 8 1/3% of the total sold by mixed‑bloods during those two years.  The 12 plaintiffs sold 120 shares; of these Gale purchased 10 and Haslem purchased six. [footnote omitted]  They paid cash for the shares they purchased. Thirty‑two other white men bought shares from mixed‑bloods during the period.

 6.  In 1964 and 1965 UDC stock was sold by mixed‑bloods at prices ranging from $300 to $700 per share.  Shares were being transferred between whites, however, at prices from $500 to $700 per share.

 7.  Gale and Haslem possessed standing orders from non‑Indian buyers.  About seven of these were from outside the State.  Some of the prospective purchasers maintained deposits at the bank for the purpose of ready consummation of any transaction.

 8.  The two men received various commissions and gratuities for their services in facilitating the transfer of UDC stock from mixed‑bloods to non‑Indians. Gale supplied some funds as sales advances to the mixed‑blood sellers.  He and Haslem solicited contracts for open purchases of UDC stock and did so on bank premises and during business hours.

. . .

 The District Court concluded:

. . .

 2.  As to Gale and Haslem: The two men had devised a plan or scheme to acquire, for themselves and others, shares in UDC from mixed‑bloods.  In violation of their duty to make a fair disclosure, they succeeded in acquiring shares from mixed‑bloods for less than fair value.

 3.  As to the bank: It was put upon notice of the improper activities of its employees, Gale and Haslem, knowingly created the apparent authority on their part, and was responsible for their conduct.  Its liability was joint and several with that of Gale and Haslem.

. . .

The Court of Appeals reversed in substantial part. It held:

. . .

 2.  As to Gale and Haslem: They were liable only in those instances where the employee personally purchased shares for his own account or for resale to an undisclosed principal at a higher price.  With respect to the other transactions, the two employees performed essentially ministerial functions related to share transfers and their conduct was not sufficient to incur liability.  The court remanded the case on the issue of damages, 431 F.2d, at 1345‑‑1349.

 3.  As to the bank: There was no violation of any duty it may have had to plaintiffs by its contract with UDC. This was so despite the facts that Gale and Haslem were active in encouraging a market for the UDC stock and that the bank may have had some indirect benefit by way of increased deposits. 431 F.2d, at 1343‑‑1345.  The bank, however, was liable to the extent Gale and Haslem were liable. 431 F.2d, at 1346‑‑1347.

. . . .

In the light of the congressional philosophy and purpose . . . we conclude that the Court of Appeals viewed too narrowly the activities of defendants Gale and Haslem.  We would agree that if the two men and the employer bank had functioned merely as a transfer agent, there would have been no duty of disclosure here.  But, as the Court of Appeals itself observed, the record shows that Gale and Haslem 'were active in encouraging a market for the UDC stock among non‑Indians.' 431 F.2d, at 1345.  They did this by soliciting and accepting standing orders from non‑Indians. They and the bank, as a result, received increased deposits because of the development of this market.  The two men also received commissions and gratuities from the expectant non‑Indian buyers. The men, and hence the bank, as the Court found, were 'entirely familiar with the prevailing market for the shares at all material times.' 431 F.2d, at 1347. The bank itself had acknowledged, by letter to AUC in January 1958, that 'it would be our duty to see that these transfers were properly made' and that, with respect to the sale of shares, 'the bank would be acting for the individual stockholders.'  The mixed‑blood sellers 'considered these defendants to be familiar with the market for the shares of stock and relied upon them when they desired to sell their shares.' 431 F.2d, at 1347.

Clearly, the Court of Appeals was right to the extent that it held that the two employees had violated Rule 10b‑‑5; in the instances specified in that holding the record reveals a misstatement of a material fact, within the proscription of Rule 10b‑‑5(2), namely, that the prevailing market price of the UDC shares was the figure at which their purchases were made.

We conclude, however, that the Court of Appeals erred when it held that there was no violation of the Rule unless the record disclosed evidence of reliance on material fact misrepresentations by Gale and Haslem. 431 F.2d, at 1348.  We do not read Rule 10b‑‑5 so restrictively.  To be sure, the second subparagraph of the rule specifies the making of an untrue statement of a material fact and the omission to state a material fact.  The first and third subparagraphs are not so restricted.  These defendants' activities, outlined above, disclose, within the very language of one or the other of those subparagraphs, a 'course of business' or a 'device, scheme, or artifice' that operated as a fraud upon the Indian sellers.  Superintendent of Insurance v. Bankers Life & Casualty Co., supra. This is so because the defendants devised a plan and induced the mixed‑blood holders of UDC stock to dispose of their shares without disclosing to them material facts that reasonably could have been expected to influence their decisions to sell.  The individual defendants, in a distinct sense, were market makers, not only for their personal purchases constituting 8 1/3% of the sales, but for the other sales their activities produced.  This being so, they possessed the affirmative duty under the Rule to disclose this fact to the mixed‑blood sellers.  See Chasins v. Smith, Barney & Co., 438 F.2d 1167 (CA2 1970).  It is no answer to urge that, as to some of the petitioners, these defendants may have made no positive representation or recommendation.  The defendants may not stand mute while they facilitate the mixed‑bloods' sales to those seeking to profit in the non‑Indian market the defendants had developed and encouraged and with which they were fully familiar.  The sellers had the right to know that the defendants were in a position to gain financially from their sales and that their shares were selling for a higher price in that market. . . .
Under the circumstances of this case, involving primarily a failure to disclose, positive proof of reliance is not a prerequisite to recovery.  All that is necessary is that the facts withheld be material in the sense that a reasonable investor might have considered them important in the making of this decision.  . . .  This obligation to disclose and this withholding of a material fact establish the requisite element of causation in fact.  Chasins v. Smith, Barney & Co., 438 F.2d, at 1172.

 Gale and Haslem engaged in more than ministerial functions.  Their acts were clearly within the reach of Rule 10b‑‑5.  And they were acts performed when they were obligated to act on behalf of the mixed‑blood sellers. . . .

V

Damages

 A. The District Court determined that the measure of damages for each seller was the difference between the fair value of the UDC shares at the time of his sale and the fair value of what the seller received, including any amount paid to him in settlement by the automobile dealers.  The Court of Appeals held that the measure was 'the profit made by the defendant on resale' or, if no resale was made or if the resale was not at arm's length, was 'the prevailing market price at the time of the purchase from the plaintiffs.' 431 F.2d, at 1348‑‑ 1349.

In our view, the correct measure of damages under s 28 of the Act, 15 U.S.C. s 78bb(a), is the difference between the fair value of all that the mixed‑blood seller received and the fair value of what he would have received had there been no fraudulent conduct . . . except for the situation where the defendant received more than the seller's actual loss.  In the latter case damages are the amount of the defendant's profit.  See Janigan v. Taylor, 344 F.2d 781, 786 (CA1 1965), . . .
. . . 

 Mr. Justice POWELL and Mr. Justice REHNQUIST took no part in the consideration or decision of this case.

 Mr. Justice DOUGLAS, concurring in part and dissenting in part.

