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General Instructions:


This is an open book examination.  You are permitted to bring any written or printed materials into the examination room.  You are also permitted to have a mathematical calculator with you.  


The examination consists of three questions of equal weight.  If for any question additional facts seem necessary, make appropriate assumptions, or alternative assumptions, concerning them and answer the question accordingly.

Question I

Dr. Eric Parsons, a citizen of England, holds a Ph.D. degree in sociology.  From August 1996 through June 1999 he was an assistant professor of sociology at Duane College in Nebraska.  Throughout his employment at Duane College, Parsons, as a non-citizen, was required, under United States immigration laws, to obtain and retain a visa with a classification that would permit him to work in the United States.  

In May 1996 Duane College and Parsons jointly filed a petition with the United States Immigration and Naturalization Service (“INS”) seeking a visa with a classification that would allow Parsons to work as a college or university teacher.  This petition contained a certification by Duane College, required by federal immigration regulations for all academic positions, that Duane College selected Parsons for the job through a competitive selection process, after determining that he was more qualified than any United States citizen who applied for the job.

In June 1996 the INS notified Duane College that its petition on behalf of Parsons had been granted, effective from July 1, 1996, through June 30, 1999.  Duane College then hired Parsons as a non-tenured assistant professor of sociology for the 1996-97 academic year.  Duane College later reappointed Parsons for the 1997-98 and 1998-99 academic years.  The contract for 1998-99 ran from September 1, 1998, through August 31, 1999, and provided a salary for the year of $48,000, payable in twelve equal monthly installments. 

In November 1998 Parsons reminded Duane College that his visa was set to expire on June 30, 1999.  The chairman of the sociology department of Duane College told Parsons that Duane College was extremely pleased with Parsons’s performance and would do everything possible to assure that Parsons’s visa would be extended.  

In January 1999 Doris Glenn, vice president for academic affairs at Duane College, determined that, under federal immigration regulations, Duane College could not petition for an extension of Parsons’s visa without conducting a search for the position.  She appointed a faculty committee to conduct the search.  After considering 20 applications for the job, the faculty committee concluded that Parsons was not more qualified than John Procter, a United States citizen, even though Procter held only a Master’s degree and had less teaching experience than Parsons had.  On April 4, 1999, Duane College hired Procter to replace Parsons, and, on April 5, 1999, informed Parsons that he would not be reappointed for the 1999-2000 academic year.

At the time of Parsons’s initial appointment by Duane College, he received a faculty handbook and was told that conditions of his employment were set out in the handbook.  The faculty handbook provides that non-tenured faculty members with more than two years of service at Duane College are entitled to twelve months notice if they are not to be reappointed.  The faculty handbook also contains the following language in regular type on the first page of the handbook:  “This handbook sets forth the conditions of faculty employment as they currently exist.  The Board of Trustees of Duane College reserves the right to change any of the terms herein without notice.”

Parsons was required to leave the United States shortly after June 30, 1999, because of the expiration of his work visa.  He moved back to England, at a cost of $6,000.  Parsons worked for a year as a waiter in England, earning the equivalent of $25,000.  In August 2000 Parsons moved back to the United States, at a cost of $5,000, to accept a position at Florida State University as an assistant professor of sociology at an annual salary of $50,000.

Upon his return to the United States, Parsons brought a legal action against Duane College.  Discuss the issues likely to arise in this litigation.  

Question II


Ben Anderson, an electrician by profession, owned a commercial building that he wanted to sell, and listed the building with a real estate agent.  Edward Gorman, a chiropractor, was looking for a commercial building suitable for use as a chiropractic clinic.  Gorman saw the listing for Anderson’s building and contacted the real estate agent.  After looking at the building with the real estate agent, Gorman made an offer in writing to buy the property.  The offer, signed by Gorman, proposed a purchase price of $525,000, payable in monthly installments over ten years at an interest rate of 7%.  


Anderson told the real estate agent that he was satisfied with the amount of Gorman’s offer, but he expressed concern about Gorman’s creditworthiness, stating that he didn’t know Gorman “from a load of hay.”  Anderson told the agent, “Since I would basically be acting as a loan company for Gorman’s benefit, I want to make sure he can pay.”  At the suggestion of the real estate agent, Anderson added the following handwritten statement to Gorman’s offer: “Seller’s acceptance is subject to seller’s approval of buyer’s credit report.”  Anderson then signed Gorman’s offer.


When Gorman received a copy of the offer signed by Anderson, he gave Anderson a cashier’s check for $10,000 as “earnest money” and arranged to obtain a copy of his credit report.  Four days later Gorman submitted his credit report to Anderson, along with a personal financial statement and a letter from Dixon National Bank that, based on Gorman’s financial information, Gorman was qualified to receive a loan of up to $175,000 from the bank.  Gorman also included a personal note to Anderson saying, “You really do not need to worry.  I am a person who keeps his commitments.  You can rest assured that I will make all payments in full and on time.”  When Anderson received these documents, he told Gorman that the information “looks real good” and that he would review it and begin title work on the property.


Over the next three weeks Anderson had several conversations with Gorman.  He told Gorman that, although Gorman’s score on his credit report was very high, he had some concern about the ratio of Gorman’s liabilities to his liquid assets.  He asked Gorman for copies of his two most recent tax returns, which Gorman delivered to him.  Anderson then suggested that he would go through with the sale if Gorman increased the offer price by $25,000 or perhaps if he increased the interest rate to 8%.  Gorman refused to increase the amount of his offer or the interest rate and demanded that Anderson go through with the sale on the original terms.  Anderson then told Gorman that he would have to think about Gorman’s offer some more, and that he would get back in touch with Gorman very soon.


Two weeks later Anderson mailed Gorman a letter rejecting Gorman’s offer on the grounds that Gorman’s credit was inadequate.  The letter also stated that Anderson was returning the earnest money that Gorman had paid to Anderson.  Included with the letter was a personal check from Anderson, made out to Gorman, in the amount of $10,000.  On the back of the check, just above the line for endorsement of the check, was the following statement:  “Endorser hereby agrees that endorsement of this check constitutes a final, binding agreement releasing any and all claims that endorser has or may have in the future against issuer, and that cashing this check terminates any and all disputes between issuer and endorser.”   Gorman crossed out the language on the back of the check, signed it, and received the $10,000 in cash at his bank. 

Gorman then brought an action against Anderson.  Discuss the issues likely to arise in this litigation.  

Question III

Luis and Dalila Lopez, a married couple who grew up in Puerto Rico, purchased a single-family home in a poor section of the city of New Haven shortly after moving to the mainland of the United States.  They were able to purchase the home with a small down payment and a mortgage loan from a local bank.  Luis received an eighth-grade education in Puerto Rico, and Dalila dropped out of school in Puerto Rico after the tenth grade.  Both Luis and Dalila speak only Spanish, and both have only a limited understanding of English. 

About two years after buying their home, the Lopezes were watching television in the evening when they heard a knock on their door.  The person at the door identified himself as Ramon Rodriguez and, speaking in Spanish, told the Lopezes that he had a special offer for homes in the neighborhood.  If they acted right now, for just $10,000 they could buy vinyl siding that would protect their home for at least thirty years without any maintenance, and would save them enough in energy bills to more than pay for the siding.  When the Lopezes told Rodriguez that they did not have $10,000 to spend, Rodriguez assured them that his company could arrange it so that they would have to make only small payments each month.  

Rodriguez told the Lopezes that his company used high-quality siding that would last a lifetime.  If there ever were a problem with the siding, his company would fix it for free.  After about an hour of salesmanship by Rodriguez, the Lopezes signed a contract, written in English, obligating them to purchase vinyl siding from Energy Tech Co. that would be installed on their home for a cash price of $10,000.  This contract contained the following language:

“There are no warranties express or implied on the vinyl siding described herein or on the installation thereof.  All materials and service are sold ‘as is.’  This contract forms the entire agreement of the parties, and any promise or representation not included in this written contract shall be void and of no effect.  No modification of this contract shall be binding on Energy Tech Co. unless made in writing and signed by an authorized representative of Energy Tech Co.” 

The contract called for no down payment and 60 monthly payments of  $287.68, calculated on the basis of a 24% annual rate of interest on $10,000 of principal.  The contract also granted Energy Tech a second mortgage on the Lopez home as security for the amount due.

On the day after the contract was signed, workers from Energy Tech installed the siding in one day.  After a few months, the siding began to crack and to loosen in several places.  At one corner of the house, pieces of the siding actually fell to the ground.  Dalila Lopez telephoned Rodriguez to complain about the siding.  Rodriguez promised Dalila that Energy Tech would send workers to the home to correct any problems.  Dalila waited in vain for two weeks for Energy Tech to send someone to look at the problems with the siding.  She then attempted to call Rodriguez again, but she was told that Rodriguez no longer worked for Energy Tech.  She was told, in English, that Energy Tech did not have any duty to fix any problems, and that she and her husband would have to hire someone else if they needed any additional work done. 

The Lopezes, who at that time were current in their payments to Energy Tech, decided that they would not make any more payments until Energy Tech fixed the problems with the siding.  They ignored the monthly bill sent by Energy Tech, and they also ignored several warnings that Energy Tech would sue if they did not resume making their payments.

Energy Tech then sued the Lopezes to foreclose on the second mortgage on their home.  The Lopezes counterclaimed for breach of contract and fraud.  Discuss the issues likely to arise in this litigation.

End of examination
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