M. Berntsen – Contracts – Rules Uberbriefs


Expectation
R2C § 347:  Measure of Damages in General
Expectation is default measure of damages.
UCC § 2-105: Definitions: Transferability; "Goods"; "Future" Goods; "Lot"; "Commercial Unit".

Goods are tangible, movable things.
R2C § 348:  Alternatives to Loss in Value of Performance . . .

If loss of value not proved, can recover diminution of market price or reasonable cost of completion if not “clearly disproportionate to the probable loss of value.”
UCC § 1-106: Remedies to Be Liberally Administered
Expectation is the goal; No punitive damages.
UCC § 2-712: "Cover"; Buyer's Procurement of Substitute Goods
If buyer covers, can get difference between cover and K price + incidental and consequential damages.

UCC § 2-713: Buyer's Damages for Non-delivery or Repudiation
If seller breaches, buyer entitled to difference btw market and L price + incidental and consequential damages. 

UCC § 2-715: Buyer's Incidental and Consequential Damages
(1) Incidental damages resulting from the seller's breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach. 

(2) Consequential damages resulting from the seller's breach include 

(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and 


(b) injury to person or property proximately resulting from any breach of warranty. 

UCC § 2-717: Deduction of Damages From the Price
The buyer on notifying the seller of his intention to do so may deduct all or any part of the damages resulting from any breach of the contract from any part of the price still due under the same contract. 

R2C § 351: UNFORESEEABILITY AND RELATED LIMITATIONS ON DAMAGES

Damages unforeseeable to the breaching party are not recoverable.
R2C § 349: Damages Based on Reliance Interest

Can recover reliance, including expenses made in preparation for performance, less any loss breaching party can prove injured party would have suffered had K been performed.

R2C §352: Uncertainty as a Limitation on Damages

Damages must be established beyond a reasonable certainty.

UCC § 2-706:  Seller’s Resale including K for Resale

Where seller resells due to buyer’s breach, can recover K price – resale price + incidentals – expenses saved. 

UCC § 2-708. Seller’s Damages for Non-Acceptance or Repudiation
Damages are 

1) Unpaid K price – Market Price + incidentals – expenses saved or
2) Unrealized profit + incidentals + reasonable costs
UCC § 2-710: Seller’s Incidental Damages

Seller’s incidental damages include commercially reasonable charges, expenses or commissions incurred in stopping delivery; transport, care, custody after buyer’s breach, in connection with return or resale of the goods otherwise resulting from breach.

UCC § 2-718. Liquidation/Limitation of Damages; Deposits (Talking about Buyer here):
(1) Reasonable (at formation or breach) liquidated damages allowed.
(2) If seller breached and buyer withholds goods, buyer entitled to restitution in amount payments > liquidated damages, or, if no LD clause, the smaller of 20% of value of performance or $500. 

(3) Buyer’s restitution offset by 

 (a) seller’s establishing right to recover damages under the provisions of the Article other than subsection (1); 
(b) amount of value of any benefits received by buyer directly or indirectly by reason of contract 

Liquidated and Punitive Damages

See UCC 2-718(1) above
UCC § 2-719: Contractual Modification or Limitation of Remedy
If LD clause fails, not precluded from normal recovery. 

R2C § 355: Punitive Damages

Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.

R2C §356: Liquidated Damages and Penalties
Only reasonable (at formation or breach) LD clauses will be enforced. Punitive damages are void.
Restitution Damages 
R2C §371.  Measure of Restitution Interest.  
Restitution is reasonable value of uncompensated work to other party.
R2C §373:  Restitution when other party is in breach
Can get restitution unless have performed in full and other party only has monetary obligation.

Specific Performance

UCC § 2-716:  Buyer’s Right to Specific Performance or Replevin
Right to SP if goods unique.
Contract Formation and Certainty

R2C §19: CONDUCT AS MANIFESTATION OF ASSENT – Objective Theory of K Formation
Can enter into K w/o actually intending to.

R2C §33: Certainty

Cannot form K unless terms are reasonably certain.

U.C.C. §2-204. Formation in General:

Objective theory of K formation. Also, K does not fail for indefiniteness if there is a reasonale basis for judging remedy. 
UCC § 2-308: Absence of Specified Place for Delivery: 
Don’t have to specify place for delivery.
UCC § 2-309. Absence of Specific Time Provisions: 
Don’t have to specify a delivery time. If duration of contract involving multiple deliveries is not stated, after a reasonable time either party may terminate after notifying other party.
UCC § 2-310: Open Time for Payment or Running of Credit; Authority to Ship Under Reservation.

Unless otherwise agreed, payment is due on receipt. 

Offers and Termination Thereof
R2C § 24: Offer Defined 

An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it. 

R2C § 25: Option Contracts

An option contract is a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer.

R2C § 35: The Offeree’s power of acceptance

Offeree has continuing power to accept and form contract unless revoked as per §36.

R2C § 36: Methods of Termination of the Power of Acceptance 

(1) An offeree's power of acceptance may be terminated by

(a) rejection or counter-offer by the offeree, or

(b) lapse of time, or

(c) revocation by the offeror, or

(d) death or incapacity of the offeror or offeree.

(2) In addition, an offeree's power of acceptance is terminated by the non- occurrence of any condition of acceptance under the terms of the offer.

R2C § 37: Termination of Power of Acceptance Under Option Contract

If an option K has been formed, rejection can only be via contractual means for discharge.

R2C § 42: Revocation by Communication from Offeror Received by Offeree

Power of acceptance terminated when receive manifestation of offeror’s intent not to enter K.

R2C § 43: Indirect Communication of Revocation

Power of acceptance terminated when gets reliable information as to offeror’s actions inconsistent w/ K formation.

UCC § 2-205: Firm Offers
Merchant may not revoke signed offer to be held open for a period of time, despite lack of consideration. Such period of irrevocability may not exceed three months.

R2C § 26: Preliminary Negotiations:  

A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent. 
R2C § 27: Existence of Contract Where Written Memorial Is Contemplated
Letters of intent, etc., may be binding but may be shown to be preliminary negotiations.

Acceptance (and Counteroffers)
R2C § 30: Form of Acceptance Invited:

Unless otherwise stated, offeree can choose to accept by promise or performance.
R2C § 32: Invitation of Promise or Performance:

In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.
R2C § 63. Time when Acceptance Takes Place:  Dispatch Rule
Unless offer provides otherwise:

(a) An acceptance made in a manner and by medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of offeree’s possession, regardless of whether it reaches the offeror;

(b) Option Ks are only valid when they get to the offeror.

R2C § 62: Effect Of Performance By Offeree Where Offer Invites Either Performance Or Promise - Bilateralization
(1) Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance by performance.
(2) Such an acceptance operates as a promise to render complete performance.
R2C: §45: Option K Created by Part Performance or Tender:

Only applies where the offer calls for performance as the exclusive mode of acceptance. 

When acceptance is performance, an option contract is created when offeree tenders or begins performance or tenders a beginning to it.
The offertory’s duty of performance under such an Option is conditioned on offeree’s completion of performance.
R2C § 61: Acceptance Which Requests Change of Terms

Acceptance that requests change of terms is valid unless expressly made dependant on acceptance of said terms.

R2C § 54: ACCEPTANCE BY PERFORMANCE; NECESSITY OF NOTIFICATION TO OFFEROR

Where offeror invites acceptance by performance, no need of notification unless explicitly stated. Where offeree knows offeror has no adequate means of learning of performance, must notify unless offer explicitly states otherwise.
R2C § 69: ACCEPTANCE BY SILENCE OR EXERCISE OF DOMINION

Can accept by silence only where offeree knows payment was expected and takes benefit of said services, or there is some other reason (prior dealings) that acceptance by silence may be expected.

R2C § 34: CERTAINTY AND CHOICE OF TERMS; EFFECT OF PERFORMANCE ON
RELIANCE

K not void simply due to lack of specificity. Part performance may remove uncertainty and establish K.
UCC § 2-207: Additional Terms in Acceptance or Confirmation

Acceptance is not a counteroffer unless acceptance is expressly conditional on additional terms. Such terms are proposed additions, and between merchants are integrated if they expressly limit acceptance to said terms, materially alter K, or notification of objection to terms is giving w/I a reasonable time. (last-shot rule)
Furthermore, K can be formed w/o writing, and then only agreed terms are accepted (knockout-rule) 

Ambiguity and Vagueness

R2C § 201: Whose Meaning Prevails
(1) Where parties have attached the same meaning to a promise or agreement, it’s interpreted in accordance with that meaning.

(2) Where the parties have attached different meanings to a promise or agreement or term thereof, it’s interpreted in accordance with the meaning attached by one of them if at the time the agreement was made:

(a) that party didn’t know of any different meaning attached by the other, and the other knew of the meaning attached by the first party; or

(b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

UCC § 1-205: Course of Dealing and Usage of Trade:
(1) Course of dealing = a sequence of previous conduct between the parties—prior dealings (other Ks between the same two parties);
(2) Usage of trade = understanding in the industry (not exclusive to the parties);
(3) Course of performance = prior performance of that particular K (within one K);
(4) Express terms of K = the terms of the contract.
UCC § 2-208 (2): Course of Performance or Practical Construction and U.C.C. § 1-205(4) (essentially define the hierarchy of §1-205):
(1) express terms control everything else;

(2) course of performance controls course of dealings and usage of trade;
(3) course of dealings; and
(4) usage of trade.
Output/Requirements/Exclusive Dealings Ks
UCC § 2-306: Output, Requirements and Exclusive Dealings
Output/Requirements/Exclusive Dealings Ks bind both parties to good-faith efforts, and output/requirements are limited to be reasonably proportionate to stated estimates or prior output.

Standard Agreements and Warranties
R2C § 211. STANDARDIZED AGREEMENTS

Standard agreements are binding, except terms which the other party has reason to believe assenting party would not do so were the term to be included.
UCC § 2-316: Exclusion or Modification of Warranties
Implied warranty exists unless explicitly and conspicuously exempted 

Parol Evidence

UCC § 2-202: Final Written Expression: Parol or Extrinsic Evidence

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented 

(a) by course of dealing or usage of trade (Section 1-205) or by course of performance (Section 2-208); and 

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement
R2C § 209. INTEGRATED AGREEMENTS

Court must determine if agreement is integrated prior to interpretation.
R2C § 210. COMPLETELY AND PARTIALLY INTEGRATED AGREEMENTS

(1) A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.

(2) A partially integrated agreement is an integrated agreement other than a completely integrated agreement.

(3) Whether an agreement is completely or partially integrated is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

R2C § 213. EFFECT OF INTEGRATED AGREEMENT ON PRIOR AGREEMENTS (PAROL EVIDENCE RULE)

(1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

(2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.

R2C § 214. EVIDENCE OF PRIOR OR CONTEMPORANEOUS AGREEMENTS AND NEGOTIATIONS

Agreements and negotiations prior to or contemporaneous with the adoption of a writing are

admissible in evidence to establish

(a) that the writing is or is not an integrated agreement;

(b) that the integrated agreement, if any, is completely or partially integrated;

(c) the meaning of the writing, whether or not integrated;

(d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause;

(e) ground for granting or denying rescission, reformation, specific performance....

R2C § 155.  When Mistake of Both Parties as to Written Expression Justifies Reformation:  When a writing that evidences or embodies an agreement doesn’t fully show the agreement b/c of both parties’ mistake as to contents or effects of writing, the ct may reform the agreement at a party’s request as long as 3rd parties affected by the contract aren’t hurt.
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