F1:  Damages/Remedies

The Three Damage Interests:

Expectation:  Court tries to put the promisee back in the position in which the promisee would’ve been had the promise been performed (i.e., had there been no breach).  In other words, it considers lost profits. (see Hawkins v. McGee) 

Example: I’m supposed to get  $15 back in exchange for a copy of my notes worth $1 (takes $3 to copy them).  Hence I’d get $11 in damages (assuming I’d already made the copies and turned over the notes).

· Two ways of computing expectation interest: BASIC IDEA = DIFFERENCE BETWEEN WHERE YOU ARE NOW AND WHERE YOU SHOULD BE!

a) NET EXPECTANY + ACTUAL EXPENSES:  (Intended profit from the deal + Actual expenses).  Difference between ‘where you are after the breach’ and)‘where you were supposed to be had K been performed as promised’.

b) GROSS EXPECTANCY – EXPENSES SAVED:  (everything you get out of the deal, i.e., before expenses are taken out, minus the expenses you saved by the K not being performed.
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· If you are looking to argue against the application of expectation damages, you can make the following arguments

·  Damages were not foreseeable (generally ask could the party in breach have reasonable foreseen at the time of K formation the damages which have occurred.  (see Hadley v. Baxendale).
· Mitigation – If the P has, through action or inaction, aggravated or in certain circumstances failed to take reasonable action to prevent the damages incurred, the D will not be held liable for the loss or increase in loss the P:

· Restatement 2d. § 350 – Losses are not recoverable if the P could have avoided them without undue risk, burden, or humiliation.  
· UCC §2.706 & 2.712 require an aggravated seller or buyer to act reasonably, in good faith and within a reasonable time when making a substitute transaction.  

· UCC §2.715 bars a buyer from obtaining consequential damages “which could not reasonably be prevented by cover or otherwise.”
· §2.704(2) reflects the seller’s duty to mitigate in deciding whether to complete the manufacture of specially ordered goods.

· §2.709 requires the seller to make reasonable attempts at resale before claiming the price of goods from the buyer.

· Can also make a causation argument.
· Can also make reasonable certainty argument (Dempsey).

· Can also argue Unfair Forfeiture -  Basic principle is the normal measure of damages, while technically correct, has the effect of giving the P a windfall because it is unduly expensive to achieve the P’s contractual expectations, and that expense is disproportionate to any actual advantage that the P has lost as a result of breach. 
Reliance:  When promisee changed its position to its own detriment in reliance on the promise which was broken (does not take lost profit into account as expectation damages do).  

· Basic principle of awarding reliance is waste.  The expense of loss must cause prejudice to the P in that something of value has been wasted and cannot be salvaged.
Puts promisee back in the position before the K had been made.
Example:  I pay $3 for photocopies of my notes for you in anticipation of you giving me your text book in exchange, if you breach (i.e., don’t give me your textbook), then my damages are $3.  Damages = putting promisee back in the position he would have been in had the promise never been made.  

· Generally less generous than expectation interest, because reliance only gets promisee back to square one.  

· Reliance interest is only greater than expectation interest when the promisee has entered into a losing contract (see Nurse v. Barnes and Mistletoe).  

· Burden of proof is on D to prove P would have lost $$ on K.   
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Essential Reliance:
1. A party’s costs necessary to performing its consideration.
2. Eg: If A agrees to paint B's house, and A goes out and buys paint but B
repudiates, then A's “essential reliance” was the cost of the paint.
a. Since A could not paint B's house without buying (or otherwise acquiring)
paint, A's costs were essential to performance.
Incidental Reliance:
1. A party’s costs not necessary to the performing of its consideration, but incurred in
reliance on the contract’s performance.
E.q.: A agrees to sell B a Ferrari, and B takes out an advertisement for the Ferrari
asking a slightly higher price; If A breaches, then B's “incidental reliance” Is the cost
of the advertisement.
a. B did not need to take out the advertisement to complete his contract with
A, but he still did based on A’s promise of delivery.

2.





Restitution:  Puts the promisor back in the position of pre-promise (taking away any perks he would’ve gotten from making the promise in the first place).

· This is the only damage award that you can get without ever having any kind of a K.

· Two types of restitution interest:

a) On the contract:  used when you can’t get expectation or reliance.

b) Off the contract:  used to prevent unjust enrichment of D.

Elements of claim based on unjust enrichment: (From Tongish v. Thomas)

· Benefit conferred upon D by P

· D knows of benefit conferred

· D accepts or retains benefit under circumstances that makes it inequitable for D to retain benefit without payment of its value.

1) Hawkins v. McGee: The case of the “hairy hand.”  P contracted with D to remove scar tissue, and promised “a hundred percent perfect hand.”  

· NH Sup Ct sent it back to trial, since all that was promised was the perfect hand—pain and suffering shouldn’t have been taken into account.  That’s because he expected the pain and suffering (also the price of the operation)—even if the hand came out 100% good, he’d still have to pay doctors bill and go through the pain and suffering.  Can only get pain and suffering if you have an additional surgery made necessary because of malpractice. 

· Damages should have been the difference between the value of a perfect hand, and the value of the plaintiff’s hand in its present condition, plus any incidentals within contemplation of the parties when they made their contract, minus expenses saved—i.e., the expectation interest—NOT reliance interest which was what the lower court awarded.

McGee v. United States Fidelity & Guaranty Co. (1931):  While Hawkins v. McGee was pending, D sent notice to P, advising that D disclaimed liability to reimburse McGee for any damages awarded to Hawkins, claiming that insurance policy does not cover cases where doctor makes a contract to perfect a cure or guarantees the result of his treatment.  P settles suit with Hawkins for $1400 and sues D, insurance company to recover the $1400 plus expenses (attorney’s fees). Trial court rules that policy did not extend to such special contract, and appeals court affirms.

2) Nurse v. Barnes:  P made a contract with D to lease iron mills for six months for 10£.  D breached contract.  Damages were awarded to P for 500£ for “loss of stock laid within.”  

· Court ruled that they are not always bound to give expectation interest (which would have been 10£) but any special damages under reliance interest.  

· Reliance interest can be awarded as long as it is reasonably inferred that the promisee had purchased these goods (stock laid) in anticipation of the promise being kept.

· Expectation interest could have been awarded if P could prove (not subjectively) that he would make a profit based on the loss of stock (good proof = another K stipulating profit from mill).
	Wholly executory contract:  A totally unperformed K (nobody has done any of the K stipulations), but recovery is still allowed.  Contract is binding when we make it, not when we start performing (see Brackenbury and Davis).


Calculating Various Interests:

Facts: I agree to send to you a copy of the Restatement (to by delivered tomorrow), in return for your agreement to pay me $10.00 and to give me a photocopy of your class notes. Assume that the Restatement has a market value of $15.00; that your notes have a market value of $1.00; and that it costs you $3.00 to photocopy your notes. You pay me the $10.00 and give me a photocopy of your notes. I refuse to deliver or return your money or the notes. You sue for damages. (Note: Payments do not include any consequential or incidental damages endured due to breech.)

1. How much would you be entitled to:

a. If limited to the restitution interest?

i. Restitution interest attempts to put the promisor in the position he/she was in

prior to the formation of the contract—to deprive him/her of the consideration

given by the promisee. Accordingly, the promisor would pay me $10.00;

further, since the copy of notes was delivered, I would be provided with the

market value of the notes, or $1.00. I would not receive anything for lost

monies making the notes. Total: $11.00.

b. If limited to the reliance interest?

i. Reliance interest attempts to put a promisee in his/her position prior to the

formation of the contract. Accordingly, I would be entitled to $3.00 for the

photocopying of my notes and $10.00 for my cash payment. I would not

receive $1.00 for the class notes because my total expenses relying on the

contract does not include the market value of the notes. Total: $13.00

c. If limited to the ruling in Hawkins v. McGee?

i. The ruling in Hawkins v. McGee outlines an expectation interest—attempting to

put the promisee in the position he/she would have been in had the contract

been performed. Accordingly, I would receive $15.00, the market value of the

Restatement.

2. If you had gave me the photocopy of the notes but not paid me anything, what amount would

you be entitled to:

a. If limited to the restitution interest?

i. If I gave you the notes, but nothing else, then you would be deprived of the

benefit I gave you, or $1.00, under the restitution interest.

b. If limited to the reliance interest?

i. Since I spent $3.00 copying the notes, I would receive $3.00 for my expenses

and nothing else.

c. If limited to the expectation interest?

i. I was expecting a market value return of $15.00, the price of the Restatement.

However, since I did not pay the $10.00 cash I am only entitled to $5.00.

3. If you had not paid me anything in advance and had not photocopied your notes, what amount

would you be entitled to:

a. If limited to the restitution interest?

I

Nothing. No consideration was exchanged between the promisee and the

promisor.

b. If limited to the reliance interest?
i. Nothing. I incurred no debts or expenses subsequent to the contract’s

formation.

c. If limited to the expectation interest?

i. Since I was expecting a market value of $15.00, I would be entitled to it less

any expenses not incurred for not having performed the contract. Since I was

planning in paying $10.00, that amount is subtracted from my award--$5.00

payment. Since I was planning on photocopying the notes for $3.00 but did

not incur that expense, subtract that too--$2.00 payment. The market value of

the notes is irrelevant because they were never produced. Subsequently, I’m

entitled to $2.00 under the expectation interest.

4. If the market value of the Restatement was $9.00 (and you prepaid $10.00 and gave me the

notes (costing $3.00 to photocopy and have a $1.00 market value) what amount would you

recover:

a. If limited to the expectation interest?

i. I expected to obtain a market value of $9.00. Therefore, I receive $9.00, the

value of what I expected.

b. If limited to the reliance interest?

i. I incurred costs of $10.00 cash payment and $3.00 to photocopy my notes.

Accordingly, I should receive $13.00.

c. If limited to the restitution interest?

i. You benefited $10.00 cash and a set of notes worth $1.00 on the market.

Accordingly, I would receive $11.00.

5. Assuming, once again, that the market value of the Restatement was $15.00, if you had

photocopied your notes, but had not given them to me and had not paid me anything in

advance, what amount would you be entitled to?

a. If limited to the expectation interest?

i. I was expecting a market value of $15.00. Since I still have the notes, I get

$14.00 because they’re still worth $1.00. Further, since I gave you no cash,

I’m entitled to $10.00 less--$4.00 payment.

b. If limited to the reliance interest?

i. I incurred $3.00 for the copying of the notes, but the notes are still worth

$1.00--$2.00 payment.

c. If limited to the restitution interest?

i. I gave you no consideration; you owe me nothing.

 UCC PROVISIONS
U.C.C. §2-713.  Buyer’s Damages for Non-Delivery or Repudiation

(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715) but less expenses saved in consequence of the seller’s breach.

(2) Market price is to be determined as of the place for tender, or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

U.C.C. § 2-715.  Buyer’s Incidental and Consequential Damages

(1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commission in connection with effecting cover and any other reasonable expense incident to the delay or other breach.

(2) Consequential damages resulting from the seller’s breach include

(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

(b) injury to person or property proximately resulting from any breach of warranty.

3) Tongish v. Thomas:  Decatur Coop Association (D) intervened in breach of contract action between Tongish (P) and Thomas, claiming that Tongish (P) breached its initial contract with Coop (D) in failing to deliver the third installment under a contract to sell sunflower seeds.  Decatur Coop Assoc. (P) contracted with Tongish (D) to buy 160 acres of sunflower seeds.  Coop then agreed to sell goods to a third party for same price plus a handling fee.  This handling fee was Coop’s only expected profit.  The sunflower seed market value doubled and D breached.  D delivered all but 82,820 lbs. of seeds (that of which he sold to another party for $14,714.89, which was $5,153.12 more than the Coop K.  P sued for damages of breach of K. Trial court awarded Coop actual loss of profit ($455.51) pursuant to K.S.A. 84-1-106.  

Two statutes on point:

· 1)  KSA 84-106 (general for contracts): puts injured party in position as if other party had performed (expectation/lost profits)

· 2)  KSA 84-2-713 (specific for sale of goods): difference between market price at breach and contract price + any incidental/consequential damages less expenses saved in consequence of breach. (Based on UCC 2-713 above)
· Usually, if the seller knew the buyer had a resale contract for the goods, and the seller didn’t breach the contract in bad faith, the buyer was limited to actual loss under 1-106. 

· D said that §1-106 should apply – expectation interest, putting aggrieved party in as good a position as if the other party had performed ($455).

· P appealed for damages pursuant to §2-713, the difference between the market price (at the time that the promise was broken) and the contract price. Court of Appeals granted (because D breached in bad faith).  

·  When statutes conflict, go with one most specific.  Even though damage creates a windfall for D (“unjust enrichment”), the rule discourages breach of contracts and encourages a more efficient market.  (If court awarded Coop just their lost profit, then P would still have profited from his last transaction with Thomas.)

· Example of K.S.A. 84-2-713:  K to buy apples for $80.  You breach and market price goes up.  Now apples cost $100.  I am entitled to difference in market price ($100) and K price ($80) = $20.

· Usually 2-713 (market value differential) and 1-106 (intended profit had K been performed) are the same, but not this time because P had made a K with a third party to resell goods at same price (plus a handling fee).

Cost of Completion v. Diminution in Value (Expectation Interest)

Usually cost of completion and diminished value are the same where there is a well-established market for interchangeable goods.   However, cost of completion and diminished value are different where a party invests more money to produce a lower value product.

Diminution in value = difference between present value of land & value of land if promise fulfilled
A.  Restatement (Second) of Contracts

§346.  If no waste, i.e. tearing and rebuilding at a cost that would be imprudent and unreasonable, is involved, then the cost of remedying the defect is the amount awarded as compensation for failure to render the promised performance.

§348.  Alternatives to Loss in Value of Performance . . .

(3) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on

(a) the diminution in the market price of the property caused by the breach, or

(b) the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss of value to him.

[image: image3.png]iv. Note that Restatement § 348 is technical about calculating the value—is it the value to the
injured party, or the strict market price?

1. T the value of the construction to the person is proved with certainty, then this
value prevails. If not,

2. Section (b) says “probable loss in value to him,” meaning that if what he claims is
the value is a likely a reasonable estimation, the court wil award the cost of
completion—even if more (but not disproportionately more) than the market value
of the good to be atained

3. Section (a), however, makes no mention of personal valuation; it only applies the
market price in the event the promisee cannot show a personal value with sufficient
certaintv




(A) Groves:  Unreasonable economic waste is destruction of property

(B) Peevyhouse:  Unreasonable economic waste is $29,000 expense for $300 benefit.

(C) Restatement:  You have to award damages based on diminution in value if economic waste ensues.

1) Groves v. John Wunder Co.:   ( leased property to (. D agreed to remove sand and gravel and leave property “at a uniform grade.”  D breached K deliberately by removing only the richest and best gravel, and wholly failed to perform and comply with the provisions of the lease.  P sued for damages for $60,000—the cost of completing the contract—even though had the promise been kept, he would have received only $12,160 in benefits (i.e., the cost of the property if K had been completed).  

Issue:  Should “cost of performance/cost of completion” be awarded or should damages be based on the difference between the market value of the plaintiff’s land in the condition it was when K was made, and what it would have been if D had preformed (“diminished value”)?

· Two positions to take in Groves damages: (1) $12,000 = diminished value; or (2) $60,000 = cost of completion.

· Cost of Completion v. Diminished Value:

· Cost of Completion:  The amount it would take in order to complete the contract as promised.

· Diminished Value:  Difference between the market value of P’s land after breach and what it would have been as promised, i.e., expectation interest.

· Arguments for cost of completion:  Both sides need to deliver each other’s benefits.  Also, if you go with the diminished values doctrine, it ENCOURAGES breach of contract.  If unique value (like land, not a market value item) have a good shot at cost of completion.

· Arguments for diminished value:  If contract would’ve been completed, P would get land worth $12,000 as end value – not $60,000 in production costs. To award production costs is thus unfair enrichment.

· Also known as performance of cost vs. performance of value.

· Usually ‘cost of completion’ equals ‘diminished value’ (e.g., apples K price = $80, you breach, market price now = $100.  Net profit = $20, same amount to ‘complete K’).  This is the case for fungible goods (cost of completion = diminished value).

· According to A.L.I., cost of completion is awarded unless there is “unreasonable economic waste,” and then award diminished value.

Holding:  Trial court awarded damages based on diminished value.  Court of Appeals       reversed, and awarded damages based on cost of completion. 

· Why did the parties agree to such a losing K? At the time, it wasn’t. The Great Depression hit and real estate value went to ZERO!

	Posner’s Theory:  Groves was wrong – efficiency dictates the breach – sometimes we want contracts breached, since it’s better for all involved. If I break K, but pay you enough to keep you as well off as if I’d performed the contract correctly, and I can make $$$, then I should breach.  Example:  Cost of leveling sand = $60,000. Cost of land after leveling = $12,000.  So, if I pay $50,000, both sides win.  Note: This is actually what happened in Groves.


	Substantial performance doctrine:  The equitable rule that, if a good-faith attempt to perform does not precisely meet the terms of the agreement, the agreement will still be considered complete if the essential purpose of the contract is performed.  Court may allow for minimal damages for deviance.


2) Peevyhouse v. Garland Coal Mining Co.:  P leased farm to D for five years for coal mining purposes.  At end of contract D contracted to perform “remedial and restorative work.”  All provisions of K completed except for the work at the end.  “Cost of completion” would be $29,000, for what would yield only $300 in value.  

· Usually, in coal mining cases, damages for failure to complete such remedial work is the reasonable ‘cost of performance’ for doing such work (see Groves).  

· Damages are ordinarily the reasonable cost of performing the work, but when the contract provision breached was merely incidental to the main purpose in view, and where the economic benefit would be grossly disproportionate the to value that work would produce, then damages are limited to the diminution in value resulting to the premises because of non-performance.

· Analysis:
· Outcome different than in Groves for two main reasons:  (1) only remedial work needed to be done in Peevyhouse (see ‘substantial performance doctrine’); and (2) the cost of value ratio in Groves was 1:6 ($60,000 to $12,000).  Ratio in Peevyhouse is 1:98 ($29,000 to $300).

· Comparing Rest. §346 to §348:
· §346:  Cost of performance/completion is the proper measure of damages, unless it involves “unreasonable economic waste.”  Explanatory comment refers to “economic waste” as the destruction of a substantially completed building or other structure. 
· §348: Alternatives to Loss in Value of Performance.  If unfinished construction and loss in value to injured party is uncertain, he may recover damages based on:

i) the diminution in market price of property caused by breach, or

ii) the reasonable cost of completing performance or of remedying defects if that cost isn’t clearly disproportionate to probable loss of value to him (subjective value).

[image: image4.png]3. Note, however, that Peevyfrouse and Groves can be distinguished.
a. Grovesinvolved a cost only 5 times the value of land, so a court might rule
the cost of completion was not grossly outweighed by the value of the land
promised. The cost of completing the land in Peevyhouse was about 97
times more than the land was worth.
b. Peevyhouses wanted money from coal extraction, but Groves wanted land
level for development.
i. Weak distinction since Groves wanted to sell the land for profit!







Three Limitations on Damages:

Remoteness or Foreseeability of Harm

· General Rule:  Damages caused by breach must have been either generally or specifically foreseeable at the formation of K.  Damages aren’t recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the K was made.

· When there is a limitation on expectation interest, courts award either reliance or restitution interest.

2) Hadley v. Baxendale 1854:  Ps told Ds that their mill was stopped and that a new crank shaft must be sent immediately.  Ps paid for its carriage, however, delivery of shaft was negligently delayed.  Consequently, Ps didn’t receive the new shaft for several days, shutting down mill and causing lost profits they would’ve otherwise received.

· Court said Ds weren’t responsible for consequences of their breach because P didn’t tell D that any delay would cut profits at the mill.

· Where two parties have made a K, and one of them has breached, the damages that the injured party is entitled to are those: (1) arising naturally in the usual course (i.e., “general damages”) and (2) reasonably in the contemplation of the parties as the probable result of the breach of it (i.e., “special or consequential damages”).

· Note:  The minute you tell D what will happen if he breaches, he has been forewarned and can be liable for those damages in a breach. Also, even if D didn’t actually foresee probable damages, if a reasonable person would have contemplated them, then those circumstances are considered foreseeable.
· In Hadley, amount of injury depends on whether the special circumstances under which the K was made were communicated to the carriers.  If so, full damages should be awarded.  If not, damages should be based on the amount of injury which would generally occur in this type of situation.

· Foreseeability Test Factors:
i) At what point in time do courts impose the foreseeability test?  At the time of the making of the K (not the breach).  Unaffected by later events.  This is unlike damages—courts look at those at the time of the breach. 
ii) What level of probability of the occurrence of loss is required?  Modern courts generally don’t say “more likely or not”; it is enough if they could happen.*

iii) Foreseeable by whom?  *Used to be contemplation by both parties; nowadays it must be foreseeable by the party in breach.*

iv) Are these rules objective or subjective? * If you actually know the special circumstances (even if a reasonable person wouldn’t have), you’re held to that knowledge.  AND you’re also held to what you should’ve reasonably known.*

· Where the risk of loss is known to only one party, the loss is that party’s responsibility UNLESS it is disclosed to the other party.

· Why is there the ‘foreseeability’ limitation on liability? If you were to make a K a tender of full expectation, the marketplace would come to a standstill.  People would never enter Ks because their L is virtually total/infinite.

[image: image5.png]4. Posner agrees that contracting parties should disclose the potential damages
resulting from a breach.
a. E.g.: Roll of film taken atop Mount Everest

If the developer has no idea of the costs of replacing the film—i.e.,
the cost of a trip to the top of Mount Everest—then he will treat
the film with no more care than he would an ordinary, easily-
replaceable roll of film.

If courts do not impose a duty to disclose before contract
formation, then the photographer will have no incentive to wam
the developer of the costs should the film be lost or destroyed, for
either way his costs are covered.

If there is no duty to disclose, then society will have to pay twice
for the same roll of film if the developer screws up, but had the
developer known of the potential consequences of breach, then he
could have taken extra special care or refused the contract
altogether.






Certainty of Harm

3) Chicago Coliseum Club v. Dempsey:  P entered into a K with famous, world champion heavyweight boxer, Jack Dempsey, to engage in a boxing match with another well-known boxer.  Among other things, D boxer agreed not to engage in any boxing match after date of agreement and prior to the date on which the contest was held.  Some time later, D informed P through a telegram that he was “too busy training for his coming Tunney match” and “as you have no K, stop kidding yourself and me also.”  

· P sought four kinds of damages against D:  

1) Loss of profits,

2) Expenses incurred before K was signed,

3) Expenses incurred in attempting to restrain D from boxing, and 

4) Expenses incurred after signing the K and before breach.  

· Court only awarded #4.  P could recover items which were incurred between the signing and the breach, such as were incurred as necessary expenses in furtherance of performance (reliance).   

· #1 denied because in order to recover for damages, P must be reasonably certain of the amount. Since profits of match purely speculative, P can’t get damages.       (Limitation Concept)

(restatement (second of contracts) 352… uncertainty as a limitation on damages


Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.
· #2 denied because you can only get damages that flow naturally from and are the result of the act complained of.  Reliance interest puts promisee in the position he was at the time K was made.  At time of K, D had already paid out that amount, so they can’t be recovered.

· #3 denied because you can’t get court fees, attorney fees, etc., since P, having been informed of D’s intent to breach, proceeded at his own financial risk. P’s expenses trying to restrain D from another fight AFTER HE BREACHED aren’t recoverable.

· Court ruled P could only get damages that were in “essential reliance” of the K vs. those damages that were in “incidental reliance” ($$ spent because K was signed, but were not necessary to perform).  Example:  I spent $50 getting my car inspected for K to sell you my car (essential reliance damages), but also spend $500 on a new car (incidental reliance damages).
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	Calculating Expectation Interest:  Dempsey

	Gross receipts
	$3,000,000
	Version #1:  Difference between where I am now, and where I should have been had K not been breached: I am now: –$500,000 (actual expenses).  I should be: +$1,600,000. So I need $2,100,000 in damages to get from one to the other.

	Total expenses
	$1,400,000
	

	Net profit
	$1,600,000
	Version #2:  Gross expectancy minus expenses saved by the breach:  $3,000,000 minus $1,400,000 (total expenses) + $500,000 (actual expenses, which I’ve already paid out) = $2,100,000. 

	Actual expenses (already paid)
	$500,000
	


Restatement 2nd of contracts 346. Availability of damages (p 117)

2. I the breach caused no loss or if the amount of the loss is not proved under the rules stated in this chapter, a small sum fixed without regard to the amount lost will be awarded as nominal damages.
Anglia Television Ltd. v. Reed:  P contracted with D to be the lead part for a film.  P made many arrangements in advance for the film, including a location, employing a director, designer and stage manager, etc.  All was done before signing D as lead man. After signing K, D breached due to scheduling conflict. P sought damages including those made prior to signing K with D.  

· D’s argument:  P cannot recover for expenditures incurred before K—only expenses incurred after the signing and before breach (Dempsey).  

· Holding:  P is entitled to damages incurred before K, provided that it was such as would be reasonably be in the contemplation of the parties as likely to be wasted if the K was broken. (Court relies on ‘foreseeability test.’)

· Courts are divided on whether to award expenditures before the contract was formed.

· Court said that P could not get BOTH lost profits and expenditures. (That would be like getting both reliance and expectation interests.)

Winston Cigarette Mach. Co. v. Wells-Whitehead Tobacco Co.:  

· Issue:  Whether loss of profit should be awarded as damages to the injured party, even though there is no concrete evidence of what the profits would have been had K not been breached.  

· Court states that, though it may seem unfair, loss of profit damages cannot be awarded to the injured party where the damages cannot be estimated by a fixed rule.  Jury cannot be left to determine damages without any rule to govern their discretion.

Similar to Dempsey part 1 ( Profits are rejected as an item in the calculation of damages only when they are subject to too many contingencies and are too dependent upon fluctuations of the market. In scenario’s like this stipulating a liquidated damages clause will help determine what is owed.
Mistletoe Express Service v. Locke:  P entered into a K with D to perform pick-up and delivery services for one-year.  In order to perform K, P made certain investments and expenditures, which she would not have done had it not been for the K. P never made any $, and D canceled K four months early. At trial, P still owed $9,750 from a loan she took out.

· P was seeking reliance interest.  She didn’t want expectation because she was losing money!

· D = main goal of K damages is to get P in the position she would have been had K been performed.  In this case, P wasn’t making any money, so reliance interest is her best bet!!

· Rest.2d. §349:  As an alternative to expectation interest, an injured party has a right to claim reliance interest in the case of a losing K, including any expenditures made in preparation for performance or in performance, less what they would’ve lost had the promise been made.

· BUT, it is open to the party in breach to prove the amount of the loss, to the extent that he can do so with reasonable certainty and have it subtracted from the injured party’s damages.  Burden of proof in this case is on defendant! 

· In short, to accurately compute reliance interest, you must know: (1) what were your expenditures/what you spent; and (2) what was gained/income?  Don’t forget this last one (like the court in Anglia did).

	Calculating Expectation and Reliance Damages: A Losing K

	Total Expenses
	Paid
	$8,000
	Expectation damages:  (1) gross expectancy $50,000 minus expenses saved $45,000 = $5,000.  Since you already paid out $8,000 for the K, you are -$3,000 in the hole (which is what your intended profit was had K been performed).

	
	Unpaid
	$45,000
	

	Market price (how much you were getting paid for K)
	$50,000
	Reliance damages:  Goal is to get you back to $0 (position you were in before K).  Court must award $8,000 to do that, less any loss that D can prove with “reasonable certainty” you would have sustained had K been performed.


[image: image7.png]Plaintifts may choose to recover their refiance interest in place of their
expectation interest. If plaintiff chooses to do so, however, defendant
breachers may deduct any losses they can prove with reasonable certainty
that the plaintiff did not suffer precisely because of defendant’s breach. In
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Consequently, damages may not be reduced, and plaintiff is entitled to her
entire reliance interest.






Avoidability of Harm

· The main idea is that the injured party has a duty to mitigate the damages.  If they don’t do so, damages will be reduced by the amount that might have been avoided.

1) Rockingham County v. Luten Bridge Co.:  P was a bridge company that continued to fulfill their contract after D county breached, and then expected to collect the damages in total.  There was some kind of a power struggle, and a question about who was running the county commission at the time.  P might have stopped construction, but then could have gotten in trouble for breaching, depending on who came out on top at the County.  

· D Luten Bridge’s argument:  (1) bad breach of K; and (2) getting conflicting information from other commissioner members:  which group was in control?? (Should have gotten a declaratory judgment about who’s in charge and then act on that basis.)

· Each injured party has a “duty to mitigate damages.”  Not allowed to waste society’s resources; if you continue (from a societal point of view) = economic inefficiency.

	Calculating Expectation Damages:  Luten Bridge Co. (had P mitigated damages)

	K price
	$18,000
	Version #1: net expectancy (i.e., profit $3,000) + actual expenses ($1,900)  = expectation interest ($4,900).

	Total cost of performance
	$15,000
	Version #2 (similar to #1): Where am I now? (-$1,900) Where should I be? (+$3,000).  The difference between them is $4,900.

	Actual expenses
	$1,900
	Version #3:  gross expectancy ($18,000) – expenses saved ($15,000 - $1,900 = $13,100) = $4,900.


· If you spend $$ after you should have stopped performing the K, you don’t have a right to get back that money.

· Court ruled that Luten Bridge was only entitled to labor and materials expended and expenses incurred up to the point where the County repudiated, plus the profit which would have been realized had D not breached (i.e., even though Luten Bridge spent $15,000 on building a bridge, they are only entitled to $4,900 in damages).

· What about fixed costs of K, such as employee costs, benefits, etc. that P would have had to pay regardless of whether he had stopped performing?

2) Shirley MacLaine Parker v. Twentieth Century-Fox Film Corp.: P signed up for $750,000 to do the movie, BLOOMER GIRLS, but BLOOMER GIRLS fell through and instead D offered her BIG COUNTRY, BIG MAN. D claims she should’ve taken the BIG COUNTRY role to mitigate any damages. 

· General rule:  the measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service, less the amount which the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment. 
· D raised no issue of reasonableness of efforts by P to obtain other employment; the sole issue is whether P’s refusal of BIG COUNRTY could be used in mitigation.

· Court said there was no duty to mitigate, since the BIG COUNTRY film was profoundly different and inferior than what she was offered.  And if there are perceived differences and inferiorities, then a P doesn’t have a duty to mitigate.


Seller’s Damages:  A Story of Four UCC Sections


Neri v. Retail Marine Corp.:  P contracted to purchase from D a boat for $12,587.40, and made a deposit of $4,250.  P rescinded K (got sick).  Boat already delivered to D at time of cancellation.  D refused to refund P’s deposit, so P sued. D counterclaimed, alleging Π’s breach of contract and (’s resulting damage in the amount of $4,503. D resold boat for same price four months later, but argues that “but for” Π’s breach, he could have sold two boats and earned two profits.
	Damages requested originally by Δ:
	
	Damages received by Δ in Supreme Court:

	Profit
	$2,579
	
	Profit
	$2,579

	Expenditures
	$674
	
	Expenditures
	$674

	Attorney’s fees
	$1250
	
	Total
	$3253

	Total
	$4503


· Decision in Neri = Π entitled to restitution.  Δ = $3,253 and Π = $997. 
i) Which U.C.C. provision applies? (Always look at the most specific one.)
· U.C.C. §2-706.  Seller’s Resale including K for Resale.  1) Where the resale is made in good faith and in a commercially reasonable manner the seller can recover the difference b/w resale price and contract price, along with incidental damages allowed under §2-710, less any expenses saved in consequence of the buyer’s breach. 2)  resale must be reasonably identified as referring to the broken contract – but it’s not necessary that goods be in existence or that any of them have been identified to the contract before breach. 

· U.C.C. §2-708. Seller’s Damages for Non-Acceptance or Repudiation.  1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723),  measure of damages for non-acceptance/repudiation is difference between the market price at time and place for tender and the unpaid contract price together with any incidental damages, less any expenses saved in consequence of the buyer’s breach.   2)  if 1) is inadequate to put the seller in as good a position as performance would have done, then the measure of damages is the profit which seller would have made from full performance PLUS any incidental damages, due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.

· U.C.C. §2-710. Seller’s incidental damages include commercially reasonable charges, expenses or commissions incurred in stopping delivery; transport, care, custody after buyer’s breach, in connection with return or resale of the goods otherwise resulting from breach.

· U.C.C. §2-718. Liquidation/Limitation of Damages; Deposits (Talking about Buyer here):
1) (deals with liquidated damages clauses…not pertinent in Neri)

2) where seller justifiably withholds delivery of goods due to buyer’s breach, THE BUYER is entitled to restitution of any amount by which sum of his payment exceeds:  (a) amount to which seller’s entitled due to an enforceable liquidation clause in the contract. (b) when no liquidated damages clause, 20% of the value of the total performance or $500, whichever is smaller. 

3) but the buyer’s right to restitution under 2) is offset by: (a) seller’s establishing right to recover damages under the provisions of the Article other than subsection (1); (b) amount of value of any benefits received by buyer directly or indirectly by reason of contract 

ii) Analysis
· TrialCt awarded $500 to the seller, and thus gave $3750 to Neri under U.C.C. §2-718(2)(b), which holds that seller is entitled to either $500 or 20% of what buyer puts in (whichever is smaller), for restitution purposes.

· Supreme court agreed that §2-718 was the right place to start because it was the rule that most specifically covered this situation.  §2-708 is general, and §2-718 talks about the BUYER’s breach AFTER buyer made a down payment.  

· But remember 2-718(3). Buyer’s restitution is subject to offset when the seller establishes a right to recovery, as seller here has done.  The point is that the starting point for buyer’s damages should’ve been $3750, not $4250, since we take away $500 to start, as that’s the penalty a breaching buyer must pay.  It’s $3750-$3253 = $497.

· Consider §2-708:  it says damages are to be difference between market price and unpaid contract price plus any incidental damages. But Δ turned around and sold the boat for the same price.  Market value obviously hasn’t changed. Taking §2-708 literally, if lead to absurdities. §2-708 serves as a K market differential equation (see table below).

	Contract Market Differential:  No Down Payment

	K price
	Market price
	Buyer’s damages
	Seller’s damages

	$500
	$600
	$100
	$0

	$500
	$400
	$0
	$100


Buyer’s damages:  market price – unpaid K price (seller breached)

Seller’s damages:  unpaid K price – market price (buyer breached)

	Contract Market Differential:  $50 Down Payment

	K price
	Unpaid K price
	Market price
	Buyer’s damages
	Seller’s damages

	$500
	$450
	$600
	$150
	$0

	$500
	$450
	$400
	$0
	$50


· Applying §2-708 to Neri: Buyer put down $4250.  §2-708 (1) Contract market differential says that seller’s damages are the unpaid K price ($8,337.40) – market price ($12,587.40), which is negative $4250 (plus incidental damages $674) = negative $3,576.  **(2) says that if this number is inadequate to put the seller in as good a position as performance would have done, then the measure of damages is the profit ($2,579) plus any incidental damages ($674) = $3,253.** 
· There is controversy as to when to use §2-708(2).  Usually we use §2-708 when supply is greater than demand (i.e., unlimited supply of intangible goods).
· Did the court get it right?  Shouldn’t they have offset damages awarded in (3) with (2).  Thus, buyer’s right to restitution is $3750 ($4250–$500) – $3253? Or $497???
· §2-718 seems to punish a buyer for making a down payment!  If he hadn’t a made a down payment, the seller’s damages would only be $500, not $3,753!
· Statute §2-718 seems to be a cumulative approach, whereas the court in Neri adopted an alternative approach.  


Review of Limitations on Damages:

· General rules on limitations of expectation (and reliance) damages:

i) Foreseeability (Hadley v. Baxendale)
ii) Certainty – can’t recover unless you can prove amount of those damages to reasonable degree of certainty (Dempsey and Winston Cigarettes)
iii) Duty to mitigate (Luten Bridge) – unless work is inferior and different (MacLaine)
iv) Atty’s fees (courts unlikely to give damages on attorney’s fees)
v) Burden of proof on Δ in reliance interest to prove Π would have lost $ on K;  either way, Π can choose if she wants expect. or reliance interest (Mistletoe)
vi) Peevyhouse – DIMINISHED VALUE is an argument for limiting you to the end value instead of the cost of completion (only w/unreasonable waste, or else cost of completion is the norm – Groves.
Contracting Around the Default Rules of Damages:

Express Limitations on Consequential and Incidental Damages

· Parties may seek to limit their liability under the default rules of K damages by including a warranty clause that is expressly intended to be the exclusive remedy for breach of K, thereby excluding damages for other foreseeable losses. 

Liquidated Damages v. Penalty Clauses

Restatement (Second) of Contracts §355 – Punitive Damages

Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.

§356 Liquidated Damages and Penalties  (Expressly Addresses Liquidated Damages
(1) Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty. 
(2) A term in a bond providing for an amount of money as a penalty for non-occurrence of the condition of the bond is unforeseeable on grounds of public policy to the extent that the amount exceeds the loss caused by such non-occurrence.
U.C.C. § 2-718 Liquidation or Limitation of Damages; Deposits

(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.  Two Chances To Win!
Kemble v. Farren: Δ agreed to perform at Π’s Theatre Royal, with clause that whichever party didn’t fulfill the contract should pay the other a sum of 1000£.  D didn’t perform one night.  ( stipulated that this was a liquidated damages clause, and not a penalty clause. Δ refused to act, ( brings suit..

· Held:  Court ruled against the theatre company and said that the clause was in fact a penalty clause, because the clause extends to whatever the breach, no matter what its nature (i.e., it didn’t differentiate between small breaches, like not being paid £3 one day, to major breaches).

· It doesn’t matter what happened (a major breach), but what could have happened.  At the time K was formed, it treated all breaches the same→ how could it be a liq. dam. clause for a breach of a clause of an uncertain nature.
· Must look at clauses at the time they were formed.
               [image: image8.png]iv. The court in Kemple refused to consider the actual damages via hindsight. Modern courts
combine the hindsight approach with the uncertainty of damages at the time of contract.





· Courts are divided... it’s either prospective OR prosective and retrospective
	Posner’s Theory:  Why do we allow liquidated damages clauses in the first place? Penalty/liquidated damages clauses 1) discourage efficient breaches; 2) are just plain unfair at times (if you breach, you give me a lb. of your flesh); 3) gives a party unfair bargaining power; 4) a breach could lead to bankruptcy; 5) psychologically not good to put them in.


Wassenaar v. Towne Hotel: Π was hired by hotel and had clause saying that if Δ fired Π before the 3-year term of the contract was up, Δ would pay entire obligation of 3 years.  He got fired after 21 months.  Π was unemployed for 2+ months.
· Sets out the modern rules very clearly as to when to allow a liquidated damages clause (“Reasonableness test”):

a. subjective intent factor: not as important as the other factors; only used one-sided, if parties meant clause as an actual penalty.
b. difficulty of ascertaining actual damages:  the more difficult it is to estimate damages, the more likely it is that the stipulated damages will appear reasonable.  If damages are easily ascertained, and there is a significant deviation between the stipulated amount and the actual damages, then the clause will appear unreasonable.  
c. reasonable forecast of compensatory damages: if clause demands much more $$$ than actual damages, than it will be deemed unreasonable and a penalty.
· Holding:  Using this test, the court found that the damages were NOT punitive (or unreasonable) given how hard it was to determine what damages would be at the time K was formed (how long it would take Π to get a job, psychological impact, etc.).

· Once a liquidated damages clause is considered valid, a Π has no duty to mitigate. (This goes against court’s ruling in MacLaine that earnings from other employment should be deducted from damages). 

· Evidence of an employee’s earnings is relevant in determining reasonableness of the clause, but once it has been found reasonable, Π has no duty to mitigate!

· Differences btw. Kemble and Wassenaar: Kemble looks at things ONLY @ time of K formation (no hindsight).  Wassenaar looks at both times (allow hindsight), using a broader timeframe (2 chances to lose b/c considers bad guess then & bad guess now).
	U.C.C. §2-718 and Rest.2d. §356 deal with liquidated damages clauses and adopt the Wassenaar approach:  Damages for breach may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss, and the difficulties of proof of loss. At the time of the contract’s formation and at the time of breach.
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If the damages are uncertain at the time of formation, but the parties know they
will be easily calculable at the time of breach, then a liquidated damage clause is
unenforceable unless the damages are very close to the actual damages.

a. MP/CP at the time of breach is not known when the parties form the
contract, but they know that the MP/CP in the event of a breach will easily
determine damages.

b. Some courts, however, do not care about retroactive approach; they only
care about what the parties actually knew at the time of formation.

¢. The UCC permits either an exclusively prospective approach at the time of
formation or a combination of the reasonable forecast of uncertain
damages and the actual damages.




Lake River Corp. v. Carborundum Co.:  Breach of contract case with some kind of penalty clause. The issue is whether a modern court should refuse to enforce a penalty clause where the signator is a substantial corporation, well able to avoid unforeseeable commitments.

· Posner is judge on the case. In general, Posner is against penalty clauses because they deter efficient breaches. But says that it is very paternalistic to prevent big business from enforcing penalty clauses.
· Example: if it would cost promisee $12,000 in damages, but would yield promisor $20,000 if he breached, promisee could be put in as good a place as he would if the contract had been performed, and promisor would be better off by $8,000. 

· Thus, compensatory damages should be efficient to deter inefficient breaches, and penal damages have no effect other than to deter some efficient breaches.
· 2 arguments/exceptions: 1) stipulated damages clause can act as an assurance that you will perform, and 2) parties are able to weigh costs & benefits better than judges

· Generally, under-liquidation clauses are more likely to be enforced than over-liquidation clauses.

OTHER REMEDIES

Specific Performance and Injunctions:
· Contracts for Land

[image: image10.png]1. Specific performance is almost always available in contracts involving the sale of

land.

a.

b.

Land is presumed to be unique, even f it’s virtually indistinguishable from
other parcels of land.

Since land is always unique, if a party asks for the forced compliance with a
sales contract involving land, the party will almost always receive it,
assuming the contract s enforceable.

However, if a third party imocently takes the land from the seler, then the
buyer may be limited to monetary damages—two contracts, first come, first
served.




1) Loveless v. Diehl:  Δ leased land to Π, with Π having option over a 3-year term to purchase the property for $21,000.  Πs spent $$thousands$$ improving the land, and decided to buy it and then sell it to a third party for $22,000 (Π didn’t have the $$$ to pay for the property, but wanted to recoup some of the $$).  Δ, however, interfered by disclaiming any intention to sell to Π’s.  Π filed for specific performance.

· Πs didn’t need specific performance – they could have just taken the cash they would have made from sale.

· General principles - when to award specific performance: 

· when there’s no adequate remedy at law (money won’t do it);

· when the specific articles or property are of peculiar, sentimental, or unique value; or

· when due to scarcity, the chattel isn’t readily obtainable. (Eastern Air)
· Held:  Court ruled that they could not refuse specific performance in this case as it would result in an unsound precedent, diminishing the transferability of property…

· Also, to deny specific performance would result in the breachers being unjustly enriched, because Diehls put over $5000 into land. 

Contracts for Goods
U.C.C. §2-716.  Buyer’s Right to Specific Performance or Replevin

(1) Specific performance may be ordered where the goods are unique or in other proper circumstances.

(2) The judgment (decree) for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.

(3) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.
1) Cumbest v. Harris:  Π and Δ entered into a contract for the sale and purchase of hi-fi equipment via a bill of sale.  An option agreement was signed allowing Π to repurchase the equipment on or before a particular date (it was supposed to be a loan for $10,000).  Π made “every effort humanely possible” to pay the required amount of money to Δ.  Δ avoided him and a week later Π initiated this lawsuit for specific performance for the stereo equipment. 

· Issue:  Whether personal property could be of such peculiar, sentimental or unique value as to come within the exception to the general rule (that a court will not ordinarily decree specific performance of a contract involving personal property).

· Court said “Yes, this good would fall under the exceptions stated in §2-718.”

	Summary:  

· Money $$ damages are the presumptive form of relief.

· Money damages can be rebutted if you can show that $$$ damages are inadequate.

· Inadequacy can be shown if good is unique.

· Land is presumed to be unique.

· Goods that are shown to be unique are typically hard to get, one of a kind, hand made…


Contracts for Personal Services

2) The Case of Mary Clark: Mary voluntarily bound herself to serve Johnston as an indentured servant for 20 years.  
· There is a general rule against specific performance in personal services, because the losing party feels mortified and degraded in being compelled to perform for the other what he had previously refused, and the more especially if that performance will place him frequently in the presence or under the direction of his adversary. 

· Such a performance, if enforced, would become a state of servitude, i.e., slavery. 

· Few exceptions include apprenticeships and parental rights.

3) Lumley v. Wagner: Δ said she’d sing at Π’s hall, and there was clause saying she wouldn’t sing elsewhere without Π’s consent.  But then she signed agreement with another opera.

· Court ruled that she can’t be made to sing at Π’s opera, but we can enjoin her from singing elsewhere.

· Problem with making her sing:  We could make her do it, but how could we tell if she was doing it right?  Think Dempsey.
· Negative reinforcement:  We’re not saying you have to sing for Π, but we are saying that you can’t work anywhere else.  If you need to work to survive, that essentially means you must work for disputed employer!
· Rule: Cts. should not grant affirmative inj (of spec. perf.) but ok to grant negative inj.
4) ABC v. Wolf:  ABC and Wolf entered contract which was to terminate on 3-5-1980.  K contained both a good faith negotiation and a first-refusal provision.  On May 6, 1980, ABC finds out that Wolf is under CBS contract, and seeks an injunction against his employment there, also seeking that Wolf enter good faith negotiations with ABC.  

	
	Good faith negotiations
	Right of first refusal

	
	Exclusive
	Non-exclusive
	

	
	
	
	
	
	

	October 1979

P starts negotiating w/CBS
	Dec. 6, 1979


	Jan. 19, 1980


	Feb. 5, 1980

P gives resignation to ABC
	March 5, 1980

K ends


	June 3, 1980




· ABC sued Wolf on two counts:

a. breach of good faith negotiation: Court of Appeals – both majority and dissent agree that Wolf breached the good-faith negotiation agreement because Wolf signed a K (on Feb. 4) with CBS when he should have been negotiating “in good faith” w/ ABC.

b. breach of first refusal provision: Majority says Wolf signed K before right of first refusal, so he didn’t breach.  Dissenting says you should look at “substance over form.” ABC wasn’t expecting Wolf to break the good-faith negotiations, so by virtue of the first breach, he also breached the first refusal provision.

· To grant an injunction would interfere with individual’s livelihood and inhibit free competition where there’s no corresponding injury to the employer other than loss of competitive edge. (Hard to prove what ABC’s damages would be, that’s why they wanted equitable relief.)
· Anticompetitive clauses are implied only insofar as they pertain to the contract term; they cannot be implied pertaining to a postcontractual period (unless they deal with exposing trade secrets or other tortious conduct).

· Granting relief here would make basis for open-ended restraint on employee’s ability to earn living should he ultimately choose not to extend his contract.

· Holding:  Court does NOT grant injunctive relief.

Restitution—Damage Interest and Cause of Action

Restitution for Breach of Contract

5) Bush v. Canfield:  Δ agreed to deliver 2000 barrels of superfine wheat flour to Π, who promised to pay $7 per barrel.  Π made a $5000 down payment.  Δ never delivered the wheat flour.  At trial it was proved that the price of superfine wheat flour on the date of delivery was $5.50 per barrel. At trial, Π got $5000 + interest, which made damages over $6000.  But Δ asked for new trial, since under expectation theory, Π would’ve lost due to the market value in superfine wheat flour falling below the contracted price.  Π would have sustained a $3000 loss had the K been performed (paying $14,000 for 2000 barrels of flour, when it is only worth $11,000).

· Expectation recovery is $2000, because they want to get to -$3000, and they’ve already shelled out $5000.  To do anything more (Δ claims) is to put Π in better position than if the contract had been performed.

	Calculating Expectation Damages

	K price
	$14,000
	Expectation interest: market price (gross expectancy) – unpaid K price (expenses saved) = $11,000 - $9,000 = $2,000 (because this is a losing K); net expectancy + actual expenses = -$3,000 + $5,000 = $2,000.

	Market price @ time of breach
	$11,000
	


· Court ruled that Π upheld his end of the deal – and it’s not right for the breaching party to hold onto the $$$.  Restitution here trumps reliance and isn’t limited by the expectation principle.

· Contract market differential (Neri) only works with non-unique goods! 
· Why not reliance interest?  If you can prove Π would have lost $, expectation acts as a limit on reliance. (So the result would still be $2,000 under reliance interest.)
· Why don’t we limit restitution interest in the same manner as reliance interest? To prevent “unjust enrichment”—don’t want to put breaching party in just as good a position as he would have been had the K been performed (i.e., why should breaching party get the extra $3,000?).
· It is not for the breaching party to say that Πs would have sustained a lost and that this ought to be deducted from the $$ advanced to Δ.  Δ can’t refuse to deliver and keep a down-payment all because Π entered into a losing K.
· The victim of the breach has a choice between whether to receive expectation interest or restitution interest.  In the majority of cases, expectation is higher, but when there is a losing K, with partial performance, restitution is higher than expectation and reliance!!
· Rest.2d. §371.  Measure of Restitution Interest.  If a sum of money is awarded to protect a party’s restitution interest; it may as justice requires be measured by:
a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position (employment); or

b) the extent to which the other party’s property has been increased in value or his other interests advanced (construction).

· Rest.2d. §373.  Restitution when other party is in breach.  
(1) Subject to the rule stated in Subsection (2), on a breach by nonperformance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.
(2) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance remains due other than payment of a definite sum of money for that performance.

	Hypothetical §373(2)

	K for labor for $1000.  If you performed all the work, and you just need to get paid, then you are only entitled to the K price of $1000 (even if it is later shown that the work is worth $1500).

BUT if you did only 80% of the work, then you are not limited to the K price (and you would get 80% of $1500)!


· General belief:  The concept of “unjust enrichment” is more powerful that the concept of expectation interest.

Restitution to the Party in Breach

Britton v. Turner:  Assumpsit for work and labor that Π performed for Δ for 9.5 months.  Contract was for one year, and Π breached without good cause, though Δ sustained no damages by virtue of Π’s breach.  

· Settled rule of law (Stark v. Parker) at that time was that when a party voluntarily fails to fulfill the contract by performing the whole labor contracted for, he is not entitled to recover anything for the labor actually performed.  

· Π awarded damages on a quantum meruit (“get what you deserve”) count.  

· Previous holding deemed unfair and illogical because: (1) people who did most of performance but then abandoned it are worse off than people who completely disregard K; (2) bad incentive for employers to try to drive workers out right before end of contract, so don’t have to pay them; (3) court says that there was an implied day-to-day work K; (4) Δ is unfairly enriched; and (5) this in effect acts as a penalty clause (which aren’t allowed!).

· (’s Damages: determined by subtracting what it would cost for Δ to complete the rest of the service and any damage he has sustained by Π’s nonperformance from the stipulated amount for the whole labor, i.e., measure of damages the “reasonable worth” of the services to the employer—restitution interest.

· Rest.2d. §374.  Restitution in favor of party in breach:  Party has right to ask for quantum meruit above any costs employer incurred.

· Breaching party – amount of recovery is limited by K price;  Non-breaching party – can get restitution interest sometimes higher than K price.

6) Vines v. Orchard Hills, Inc.: Π contracted with Δ to purchase a condominium for $78,000, and put down a payment of 10% ($7800) toward the purchase.  Δ maintains that in its liquidated damages clause, in the event that purchaser fails to perform any of its obligations, the seller is entitled to retain all sums of money paid under the contract.  Π breached K because employer transferred Π to New Jersey.  

· Should liquidated damages clauses be enforced as a defense to a claim of restitution by purchasers in default on a land sale contract?
· In Vines v. Orchard Hills the court discussed a rule (the rule of Norwalk Door Closer) that courts will not enforce an otherwise valid liquidated damages clause if there are no actual damages at all.   
· When, if ever, can purchasers who are themselves in breach of a valid contract of sale recover back moneys paid to, and withheld by their seller?
· Held:  a purchaser whose breach is not wilful has a restitutionary claim to recover moneys paid that unjustly enrich his seller.
· BUT in order for Π (purchaser) to set aside a liquidated damages clause and receive restitution interest, he must prove one of two things: a) that the liquidated damages clause was a product of fraud or mistake or unconscionable; or b) to offer evidence that his breach in fact caused the seller no damages or damages substantially less than the amount stipulated as liquidated damages.

· So Πs tried to show that the condo appreciated in price (doubled) over the next few years.  But there was no evidence showing such appreciation at the time of the breach – and that needs to be shown.  Judge said “It’s unlikely they can prove such a thing, but let them try.”  REMANDED.
Restitution and “Quasi-Contract”
	Even if K does not exist between the parties, there can still be a restitution claim when:

1. One party has conferred benefit onto the other by rendering services.

2. Conferring party has reasonable expectation of compensation.

3. Benefits were conferred with express/implied request of the other person. 
4. Unjust enrichment would result if Δ was allowed to retain the benefits.


Cotnam v. Wisdom: Δ’s decedent thrown from a street car, and Πs (doctors) did a daring operation (sawing hole in his head) to try to save his life. Δ himself did not ask Πs to come work on him, and Δ died.  Doctors want payment for services rendered.

· There are two kinds of implied Ks:

i) Implied in fact:  implied by some kind of explicit agreement (no one expresses it as such, but it really is a K); and

ii) Implied in law:  when law says there should be some kind of payment for what was done (no K but courts don’t want unjust enrichment).  This is known as a “quasi-contract.”

· Courts don’t want unjust enrichment of Δ, but did Δ really confer a benefit?  Courts say “YES” – he had the surgery; unfortunately it didn’t work, but courts look at what was done, not the outcome of the services.
Martin v. Little, Brown and Co.:  Π voluntarily wrote a letter to Δ in which he advised addressee that portions of a paperback book had been plagiarized by the authors of a later book.  A month later, Δ responded with a letter inviting Π to send more detailed information, and offered to send Δ proof.  Δ wrote back and asked Π to do so, Δ received and Π ended up pursuing a claim of copyright infringement—demanding compensation for his services.  

· Generally, there is an implication of a promise to pay for valuable services rendered with the knowledge and approval of the recipient, in the absence of a showing to the contrary…a promise to pay the service is implied where one performs for another with the other’s knowledge, a useful service of a character that is usually charged for, and the latter expresses no dissent or avails himself of the service.  The person benefited must do something from which his promise to pay may be fairly inferred.

· Holding:  When one’s work effort has been voluntarily given to another, an intention to pay therefore cannot be inferred 
	Examples of Restitution when Δ is Unjustly Enriched

	Example 1: Π voluntarily rakes leaves at Δ’s house without ever talking to Δ about it. NO CONTRACT.

	Example 2: Π goes to Δ’s house and says, “Do you want your leaves raked?” Δ says “Sure.”  Δ is liable for compensating Δ under an “implied K” theory.

	Example 3: Π goes to Δ’s house while Δ isn’t there and starts to rake leaves.  Π shows up, notices Δ and continues to go into the house.  Π finishes and wants compensation.  Most courts will grant recovery to Π because Δ didn’t stop Π (Δ didn’t refuse service)!!


Review of Remedies

Sullivan v. O’Connor:  Π (an entertainer) contracted with Δ (a plastic surgeon) for a nose job, which was supposed to “enhance her beauty.”  Operation failed significantly and Π sued Δ for multiple damages arising from a breach of contract (also had a cause of action for medical malpractice, which court denied), including out-of-pocket expenses, pain and suffering, mental distress, etc.

	
	Expectation
	Reliance
	Restitution

	Out-of-pocket expenses
	
	X
	

	Difference between promised and given nose
	X
	
	

	Difference between nose before and nose given
	X (not whole recovery, but this is part. Can recover as alternative to promise/giv.)
	X
	

	Pain & suffering for 3rd operation
	X
	X
	

	Fee paid for 3rd operation
	X
	X
	X

	Pain & suffering for 1st two operations
	
	X
	

	Lost income during 
	X only for 3rd operation
	X
	

	Lost income due to bad nose
	X
	X
	

	Mental anguish (failure to improve)
	X
	
	

	Mental anguish (worsening)
	X
	X
	


F2:  Mutual Assent

Introduction to Offer and Acceptance:

Rest.2d. §17. Requirement of a Bargain.  

(1) Except as stated in subsection (2), the formation of a K requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration. (“Meeting of the Minds”)

(2) Whether or not there is a bargain, a K may be formed under special rules applicable to form contracts or under the rules stated in §§82-94.

Rest.2d. §18. Manifestation of Mutual Assent. Manifestation of mutual assent to an exchange requires that each party either (1) make a promise or (2) begin to render a performance.

Rest.2d. §22. Mode of Assent, Offer and Acceptance:  

(1) The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other party or parties.  

(2) A manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined.

Rest.2d. §24. Offer Defined:  An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain was invited and will conclude it. (REFLECTS OBJECTIVE THEORY OF K FORMATION).
Rest. 2d § 28 - AUCTIONS
Rest.2d. §36. Methods of Termination of the Power of Acceptance:  

1. An offeree’s power of acceptance may be terminated by: (a) rejection or counter-offer by the offeree, or; (b) lapse of time, or; (c) revocation by the offeror, or; (d) death or incapacity of the offeror or offeree. 

2. In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.

Rest.2d. §42. Revocation by Communication from Offeror Received by Offeree:  An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.

Rest.2d. §43. Indirect Communication of Revocation:  An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.  

The Objective Theory of Assent:

	Intention is judged by his outward expressions and excludes all questions in regard to his unexpressed intentions.  Words used in communication always the primary indictor of what was intended.


Embry v. Hargadine, McKittrick Dry Goods Co.: Π was an employee of Δ company under a written K to expire December 15, 1903, at a salary of $2,000 per annum.  Π contended that on December 23, 1903, he was re-engaged by Δ, through the president, for another year at the same compensation and for the same duties as stipulated in previous K. Π continued to work until Δ terminated his employment on March 1, 1904 (he was notified in February).  Δ says that they never re-employed Π after the termination of his written contract and hence that it had a right to discharge him when it chose.v
· The inner intentions of the parties to a conversation subsequently alleged to create a contract, cannot prevent a K from arising if the words used were sufficient to constitute a contract.

· It is only such intention as the words or acts of the parties indicate; not the secretly cherished which is inconsistent with those words.
· What must be established under the objective theory:

a) Would a reasonable person believe Δ intended to enter the contract?

b) Did Π in fact understand Δ’s words as such?

· The objective theory looks at what parties said to each other from the vantage point of the reasonable person knowing what Embry knows.

· Court ruled that regardless of Δ’s actual intentions, a reasonable person in Π’s position would have thought that Δ intended to rehire Π and Π believed that there was a K.

· Courts very divided about whether evidence of subjective belief is relevant in determining whether there was a K. Argument for subjective theory is: 

1) K law is deemed to be a self-created obligation and if we use an objective test, we are imposing an obligation on a person who never intended to have that obligation; and

2) What someone really believes affects what they say and do; thus, in all probability, their version of what happened is more true!


Lucy v. Zehmer: Π showed up with $50,000 and a lot of alcohol to pay for the land, but Δ said/thought it was all a joke.  Π sued for specific performance. (See case brief for more detail.)

· Court ruled that Δ never mentioned in a manner obvious to Π that it was all a joke when he signed, so objective theory has him selling the farm. (Part I).  And Π actually believed him (Part II).

· Based on expressions of parties’ intentions, K is valid.

What Constitutes an Offer?
3. Preliminary Negotiations
Rest.2d. §26. Preliminary Negotiations:  A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent. 
Comment b (Advertising):  States that ads are ordinarily not understood as offers to sell.  Neither are catalogs or price lists.  For an advertisement to the general public to be an offer, there must ordinarily be some language of commitment or some invitation to take action without further communication.  
Rest.2d §29 To whom an offer is addressed.  (1)The manifested intention of the offeror determines the person in whom is created a power of acceptance.  (2)  An offer may create a power of acceptance in a specified person or in one or more of a specified group or class of persons, acting separately or together, or in anyone or everyone who makes a specified promise or renders a specified performance

Rest.2d. §33. Certainty:  

(1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain. 

(2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy. 
(3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.
Comment C:  Reflects the principle that courts will endeavor to attach a substantially definite meaning to the bargain if the actions of the parties reflect an intent to enter into a K even though a term is missing or left to be agreed upon.
NOTES FROM FARNSWORTH:

· “A proposal will not usually be interpreted  as an offer if such an interpretation would expose its maker to the risk of liability for performance far beyond the maker’s means.”
· The risk disappears if the proposal specifies a range or an upper limit and gives the recipient the power to make a selection within it.  Sometimes such an understanding can be based on usage, course of dealing, or a standard of reasonableness.  
· “The insertion into a proposal of a clause that reserves to its maker the power to close the deal is a compelling indication that the proposal is not an offer.”
U.C.C. §2-204. Formation in General:
(1) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.

(2) An agreement sufficient to constitute a K for sale may be found even though the moment of its making is undetermined.
(3) Even though one or more terms are left open, a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy.
U.C.C. §2-308. Absence of Specified Place for Delivery: (Don’t have to specify place for delivery.)
(a) the place for delivery of goods is the seller’s place of business or if he has none his residence; but

(b) in a contract for sale of identified goods which to the knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery; and
(c) documents of title may be delivered through customary banking channels.

Nebraska Seed Co. v. Harsh: Δ (a farmer) sent Π (a corporation engaged in buying and selling seed) a letter on April 24, 1912, which stated “I have about 1800 bu. or thereabouts of millet seed of which I am mailing you a sample…I want $2.25 per cwt. for this seed f.o.b. Lowell.”  Letter was received by Π, who immediately telegraphed Δ with an acceptance of the “offer.”  Δ refused to deliver the seeds. Damages would’ve been market value minus K price if K.
· Court ruled that:

a) Δ’s letter can’t be construed as an offer to sell to Π.

b) Δ’s language was general, such as may be used in advertisement addressed generally to anyone in the seed business.

c) Letter didn’t set times/places for delivery – so couldn’t be a final document.

d) Letter said Δ had about 1800 bu – Π asked exactly for that much – but what if Δ didn’t have that much (either more or less)?  That would’ve put him in a not-so-good position, and why would anyone put themselves in that position?

· Rest.2d. §24:  Ruled not an offer, but an invitation of an offer, a “price quotation.”

· Court used an OBJECTIVE TEST in that 1) word “offer” was never used; 2) the time of delivery was never fixed (“open-ended delivery”).

· The law essentially says that the buyer is making the offer, not the seller with an advertisement (e.g., store’s advertisement in newspaper advertising a coat sale).

· Other considerations that go into determining “reasonableness” of a party believing that it was an offer/agreement:

a) to whom is it sent;

b) who sent what first; and

c) industry practice.

Leonard v. Pepsico:  Π seeking specific performance from Δ after seeing commercial for “Drink Pepsi, Get Stuff”.  Joke = harrier jet for 7 million points.  Π collected points and $ and sent it to Pepsi.  Δ rejected points claiming the commercial was a joke.

Here, court doesn’t look at SUBJ. intent like in Embry & Lucy.
· general rule: ads do not constitute an offer

· “offer” to millions of people / difficult to expect Pepsi to be bound to everyone.
· no direct interaction (Unlike Lucy)

· Should have been understood by reasonable person as a joke. 

Written Memorial Contemplated
Restatement (Second) of Contracts §27. Existence of Contract Where Written Memorial Is Contemplation
Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations. 

Empro Manufacturing Co. v. Ball-Co Manufacturing, Inc.: Empro was going to buy Ball-Co, and they signed a letter of intent, which anticipated further negotiations.  Deal collapsed, and when Empro found out that Ball-Co was negotiating with someone else; they sued, saying their letter of intent obliged Ball-Co to sell only to it.

· This letter of intent was not binding, BUT this is not that case all the time.

Example:  I agree to sell you my car for $5000.  This is a K even if we plan to write up the actual documents later.  BUT, if I say “I agree to sell you my car if my mother says it is all right,” this is NOT a K because there was a stipulation that I may back out.

· Rest.2d. §27.  Existence of K Where Written Memorial is Contemplated. The mere fact that the parties contemplate a latter writing doesn’t mean that there isn’t a contract before that later writing, but “circumstances may show that the agreements are preliminary negotiations.”

· Why was this letter not binding?

d) Parties used words like “subject to” in the letter (but this sometimes doesn’t hold because parties don’t pay too much attention to the words in the letters).

e) Empro made it clear that they could walk out at any time by saying the agreement was subject to approval by their board.  So, if Empro is not bound, then neither is Ball-Co.  (Mutuality of obligation).
· The court can’t say there wasn’t an agreement if both parties wanted a K!  BUT, if there are too many “open ends,” then the court in Berg-Warner says that there is nothing (no terms) to uphold—i.e., no K (see §33: Certainty).  
· Open terms must be such that there is a determinable remedy at law, otherwise K is not enforceable.

Revoking an Offer
· If the offeror does not state the duration of the offer, it must be accepted within a reasonable time.  Factfinder must determine what amount of time would be needed to receive, consider, and reply to the offer
· Unless an offer qualifies as an option or as a firm offer under UCC article 2, an undertaking to keep it open for a particular period of time is not binding on the offeror.
· RECOVATION BECOMES EFFECTIVE WHEN COMMUNICTED TO THE OFFEREE.   
· For direct revocation, the offeree must receive notice of revocation that clearly indicates on a reasonable interpretation that the offeror is no longer willing to enter into a K.
· Legal concept of receipt requires that the notice becomes available to the offeree so that if acting reasonably, the offeree would be aware of its contents.  
· Can also have indirect revocation if the offeror takes action clearly inconsistent with intent to enter into a K and the offeree obtains reliable information of such action.
Dickinson v. Dodds:  Δ agreed to hold open an offer to sell property to Π until Friday June 12.  Π determined to accept Δ’s offer the morning of June 11, but didn’t notify Δ – thinking he had the power to accept until June 12.  When Π heard that Δ had offered the property to another person, he tried to notify Δ of his acceptance, but was told he was too late.

· Case introduces basic concepts/rules:  

1. Is Δ’s letter an offer? YES, it was an offer (see §24).  When the other party assents to the offer, then it becomes a contract!

2. Δ’s main defense:  An offer can be revoked at any time before acceptance (see §36.)

3. Court says both parties must be thinking “contract” at the same time. That was not the case in Dickinson because the offer was already given to another party who accepted (see §43).

· The relevance question in Dickinson then becomes: What happened first—acceptance or revocation?

· §22 and §42: It is not an acceptance until you notify offeror; and simultaneously, it is not a revocation until you notify offeree!  Court says that revocation happened before acceptance—§43: offeror took a definite action inconsistent with an intention to enter into the proposed K, and the offeree KNEW that (had acquired reliable information to that effect).

· An offer (when time not specified) lasts for a “reasonable” time after it is made.

What Constitutes an Acceptance?
An acceptance must be a volitional act, performed freely, with the intent to enter into a 

K on the terms of the offer.  (Intent to accept determined objectively).

Acceptance that Varies Terms—The Mirror Image Rule
Acceptance must be mirror image of the offer (cannot change or add anything).  Placing condition voids agreement (counteroffer).
Ardente v. Horan: Π made a bid of $250,000 for Δ’s property.  After drafting, Π’s attny returned document to Δ along w/ a check for $20,000 & letter (wanting certain items to be included w/ property as they would be difficult to replace.  Δ refused to sell the items & did not sign agreement and refused to sell property.  Π suing for Specific Performance. 

· Is Π’s letter more reasonably interpreted as a qualified acceptance or as an absolute acceptance together w/ a mere inquiry concerning collateral matter?
· Since the letter of acceptance was conditional, it operated as a rejection of Δ’s offer and no contractual obligation was created
· To be effective, an acceptance must be definite & unequivocal.

· Rule: Offeror is entitled to know in clear terms whether offeree accepts his proposal.  Acceptance may not impose additional conditions on the offer, nor may it add limitations.  
· Otherwise → counteroffer→requires acceptance by original offeror before a contractual relationship can exist.
Acceptance by Correspondence – The Mailbox Rule
· Sole issue is whether acceptance is valid at the time of the mail drop or when the acceptance is received.

· Arguments for the sellers:  

a) At time sellers put agreement in the mail, the buyers didn’t know they had a K. What possible harm could the buyers have?  The first thing they heard was, “No deal.”  So, they weren’t relying on the K in any way. 

b) Most notices (almost every other communications known to man) are only effective upon receipt.  Why are acceptances different?

· Arguments for the “Mailbox Rule”:
· The sellers would have this time (however long snail mail takes) to revoke the offer, but the buyers would be bound!

· Corbin’s argument:  Better to “close the deal sooner rather than later.”  Offeree can then start performing early, instead of waiting and waiting for the acceptance.  In 99% of the cases, this is what the parties want.

· Mailbox rule does not apply when there is an “options K.”

· Also, the offeror can always say, “acceptance at time of mail drop” or “at time of phone call,” or even “acceptance at time of receipt”!! 
· Rest.2d. §63. Time when Acceptance Takes Place:  Unless offer provides otherwise:

(a) An acceptance made in a manner and by medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of offeree’s possession, regardless of whether it reaches the offeror;

(b) Option Ks are only valid when they get to the offeror.

Acceptance by Performance 
Unilateral Contract = acceptance is by performance.

Bilateral Contract = acceptance by a promise. 

In unilateral Ks the act of acceptance is also the complete act of performance.  Thus at the time of K formation only one of the parties has an outstanding duty.

Carlill v. Carbolic Smoke Ball Co.: Δ placed an ad in various newspapers stating that a “£100. reward will be paid by the Carbolic Smoke Co. to any person who contracts the increasing epidemic influenza, colds…after having used the ball…£1000. is deposited with the Alliance Bank, Regent Street, showing our sincerity in the matter.”  Π, upon faith of the advertisement, bought a ball and used it as directed. She got the flu and wanted her £100.

· Held:  Court ruled that this was a continuing offer, and if Δ put 1000£ in the bank, it shows that Δs meant business.  They at least wanted people to think they were serious, so the court holds them to that.

· This is a unilateral contract, where performance, not verbal/written agreements/promises, closes the deal.

Example:  Π lost his dog and placed an ad with a reward all around the neighborhood.  The neighbor says, “Sure, I’ll look for your dog later.”  If N never looks for the dog, Π can’t sue him!!

· Even if there needed to be notice (i.e., a bilateral agreement), Π did notify Δs of her acceptance when she said, “I want my money” (before Δ revoked!).

· Rest.2d. § 54: No notification is necessary to make such an acceptance effective unless written notification is required.
2) Petterson v. Pattberg: Δ made Π an offer to give Π a $780 savings on his mortgage payments if Π paid off the mortgage before a certain date.  Before that date, Π showed up at Δ’s house to give him the $$$, saying he was ready to pay, but before any money changed hands, Δ told him that he had sold off the mortgage – in effect, he wasn’t the person to pay anymore.

· Δ’s offer to Π was considered a unilateral K (meaning that to have a K, Π had to give full payment before Δ revoked).

· Standard CL rule:  To accept a unilateral offer, the offeree must perform in order to make in a K.  Also, the offeror can REVOKE at any time before the offeree has performed.

· Majority said that Δ revoked before Π performed (i.e., there was no “tender” of performance).  BUT Kellogg says that it wouldn’t have mattered even if there was a tender, because Δ would have had to accept the money in order for there to have been performance.

· Tender:  A tender is an offer of performance by a party willing and able to perform.

· Dissent disagrees with this part of the analysis, because the offer can easily be revoked by offeror by not accepting the money, even though offeree did everything that was asked of him!

· Rest.2d §32 and UCC 2.206  
UCC says that when offer doesn’t specify the mode of acceptance, acceptance can cab be in any manner/medium “reasonable in the circumstances)
· Rest.2d § 62
· Applies when the offer does not mandate acceptance by performance (Can either be accepted by promise or performance).  
· The commencement or tender of performance constitutes an implied promise to complete the performance within the time called for by the offer.  Therefore, the commencement or tender of performance is, in effect, an acceptance by promise creating a bilateral K.  (COMPARE WITH §45.)  
· Rest.2d. §45. Option K Created by Part Performance or Tender:
· Only applies where the offer calls for performance as the exclusive mode of acceptance. 

(1) When acceptance is performance, an option contract is created when offeree tenders or begins performance or tenders a beginning to it.  

(2) The offertory’s duty of performance under such an Option is conditioned on offeree’s completion of performance.
· Comments to both §§ 62 and 45 emphasize that neither the performance nor the option arises merely when preparation for performance starts.  The actual performance must be begun or tendered. 

· Rest.2d. §50.  Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise: 

(1) Acceptance of an offer is a manifestation of assent to the terms of that offer; 

(2) Acceptance by performance requires at least part of what the offer requested be performed, and includes acceptance by a performance which operates as a return promise; 

(3) Acceptance of a promise requires that the offeree complete every act essential to the making of the promise.

3) Davis v. Jacoby: Δ old man asked his niece and her husband to come to Calif. and help him & his dying wife, saying niece would get benefits of the will.  Π sent a letter agreeing to come.  Old man killed himself before Πs got there.  It became known that the will said nothing about Πs – that other nephews were expressly enumerated.  Issue:  was it unilateral or bilateral?
· Rest.2d. §36(1)(d):  By law, an offer is terminated upon death—so the issue of whether it is a unilateral K vs. a bilateral K is very important!

· Court said it was a bilateral K because…

a) If an offer is ambiguous, the general assumption is in favor of bilateral contracts.

b) Old man said “write me back,” seeking some kind of communicated assurance.

c) There was a special relationship between the families.  Δ trusted Πs, and wouldn’t need performance—a promise would be enough.

d) Δ expected to be dead, meaning he necessarily had to rely on the promises of Πs, since he might not be alive to see their performance.

· What follows from calling it bilateral:
· Both parties are bound, hence Davis' would’ve been liable if they decided not to come 4 days after accepting the offer.  
· Do we really want THAT?  Maybe not, court could be taking a unilateral contract and just getting the right people to win by saying it was bilateral.

4) Brackenbury v. Hodgkin: Π’s mom offered that if Π would come to ME from MO and care for her, she’d give them her house.  Πs came, but fought with Mom, who executed the house instead to Δ, her son, who took the deed knowing it was only to evict Πs.

· Court ruled that the parties had entered into a unilateral K.  Mom made an offer to perform, and Πs did in fact start the performance and continued to perform until Mom breached.

· An acceptor of a unilateral K has done her duty if she does all that she can do to perform, even if the offeror is unreasonably dissatisfied with her performance.

· Was there really an offer?  Maybe not—they were just a family; probably didn’t mean to have a legal obligation to one another.

· Using an objective test, would it be reasonable for people in the position of the Brackenburys to believe that Hodgkin intended to make a legally valid K with them?

· Holding:  Court awarded specific performance.  The problem is that the families have to actually live with each other (court shouldn’t enforce that kind of association).

	Restatement (Second) and Unilateral/Bilateral Ks:

	Look at offer—OFFEROR controls:
	Corresponding Restatement:

	Performance Only
	§45 – the beginning of performance, tender of performance, or tender of beginning of performance, keeps offeror from revoking (but no obligation to offeree). Offeree is not bound, if it doesn’t complete; offeree simply loses what was promised.

	Promise Only
	Both parties have a legal obligation.

	Unclear
	If unclear—§32 creates a presumption.  Presumption is offeree choice (different from 1st Restatement)!  §32 states that “In case of doubt an offer is interpreted as inviting the offeree to accept either by promise to perform what the offer requests of by rendering the performance, as the offeree chooses.

	
	In all cases of offeree choice, ether explicitly state or presumed—then look @ §62: if chooses by promise, no problem; if chooses to accept by performance, just like §45, BUT once this is done, offeree is also bound!!


Acceptance by Silence

Hobbs v. Massasoit Whip Co.: Π sent skins to Δ who didn’t respond, but kept the skins long enough so that they were destroyed.  Π had sent skins in similar manner 4-5 times prior and they’d been accepted and paid for—i.e., Π and Δ had a relationship as such previous to this incident.

· Rest.2d. § 69. Acceptance by Silence (in pertinent part):  An offeree’s silence operates as acceptance where offeree takes benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.

· If I don’t know who these people are, then I’m under no obligation to do something or else be deemed to have accepted the package.  Think of Pettit’s outlines coming to you in the mail from a total stranger. But if I start using the outlines, then CL and Restatement both say that I’m accepting the offer (although statutes have done away with that notion now).

· But these litigants had a prior relationship, so it was reasonable to determine the Δ had a duty to notify Π that there was no acceptance – since before, that was how it worked between these two.

· “Standing offer”: If whip co. is making a standing offer to buy skins, then all Π has to do to complete K is to send the skins.

· In general, an offeror cannot impose upon an offeree a K by offeree’s silence, unless there is a prior relationship, or the offeree benefits from the services knowing he should pay for them.  

· Unjust enrichment does not come into play here – offeror was a “mere volunteer.”

E-commerce and Mutual Assent
1) Caspi v. Microsoft: Class action complaint→ breach of K, CL fraud, & consumer fraud b/c MSN had “rolled over” MSN membership into more expensive plans.  Δ moved to dismiss complaint for lack of jurisdiction b/c of forum selection clause in MSN agreement.

· Must determine the validity & enforceability of a forum selection clause contained in an online subscriber agreement.

· Forum clause meaning is plain and clear, its effect as a limiting provision is clear.
· A contracting party may be bound by the terms of a form K even if he or she has never read it.
· Clicking “I agree” after scrolling though K sufficient.
2) Ticketmaster v. Tickets.com: Δ has a hyperlink to Π where the exclusive broker is Π→ when customer clicks on “Buy the ticket from another online co.”, the customer is instantly transferred to the interior webpage of Π (bypassing homepage where Terms & Conditions are).  Π sues for copyright infringement and breach of K.

· Does putting “Terms & Conditions” @ the bottom of the page create a K with anyone using the website?

· NO, not like other websites where you actually have to click on “Agree”.  Easily bypass b/c @ bottom of page in small print.
3) Specht v. Netscape: Π’s allege that usage of Δ’s software transmits to Δs private info. about user’s file transfer activity on the Internet.  Δ says they are subject to a binding arbitration clause in the End User License Agreement located at very bottom of download screen & not necessary to click on before download.  Download is free.

· Does an offer of a license agreement, made independently of freely offered software & not expressly accepted by a user of that software bind the user to an arbitration clause contained in license?

· Unless Π’s agreed to the License Agreement, they cannot be bound by the arbitration clause

· Rule:  in order for K to be binding, both parties must assent to be bound

a) unawareness: Π is not made aware that he is entering into K (not required to agree before download)

b) free of charge: like free neighborhood paper, there for the taking

c) invitation: “Please review”, reads as a mere invitation, not as a condition

SHRINK WRAP: package, once you open it and use product, you’re bound.

CLICK WRAP: once you click to use, you’re bound (like Caspi).

BROWSE WRAP: no need to do anything affirmative to assent before go on to use product.

F3:  Chapter 5. Discerning the Agreement

Interpreting the Meaning of the Terms

	AMBIGUITY:  When two parties attach different meanings to a condition in a contract and one party didn’t have any reason to know of the other’s interpretation (Raffles). Ambiguity cases constitute one of the few real exceptions to the objective theory, because we look to see what each party was thinking, and how they interpreted the contract. Example:  If just $5620 is written.  Does this mean $5,620 or $56.20?  A single term is applied to two very different things. (In this case, it is unlikely that a P would win.)

	VAGUENESS:  When the parties knew the appropriate meaning, but just didn’t specify it in the contract (Frigaliment). Use of a general term, which isn’t specific enough! (It’s possible for a P to win, but still unlikely).


E&E Notes:

· For a K to fail for indefiniteness, there must be an incurable uncertainty about what the parties agreed to, so that their intent to enter into a K is in doubt, or the court cannot establish a basis for enforcing what was agreed.
· The uncertainty must relate to a material aspect of the relationship.  
· Both UCC 2,204(3) and Rest. 2d. § 33(2) emphasize that a K should be treated as reasonably certain if the language of the agreement, interpreted in context and in light of legal rules, provides enough content to establish an intent to contract, a basis for finding breachm and means of providing a remedy.
· Interpretation = an evaluation of facts.
· Construction = Also concerned with the ascertainment of meaning, goes beyond the available facts to find not necessarily what the parties did mean, but what they probably would or should have meant in making the manifestations that were made.  
· Courts will interpret before they construct.  
· UCC test as to trade usage: “Whether the usage is currently observed by the great majority of decent dealers.
· If only of the parties is a member of a trade, the usage does not apply unless the non member party knew or had reason to know (objective standard) of it and the parties reasonably expected it to apply to the transaction. 
· General Theories of Interpretation/Construction
· Ut res magis valeat quam pereat “The thing should have effect rather than be destroyed.”
· Whenever a series of words is used together, the meaning of each word in the series effects the meaning of the others.
· Expressio unius est exclusion alterius “The expression of one thing exludes another”.
· When one party has drafted or selected the unclear language, the meaning is preferred that favors the other party. 
Rest.2d. §201: Whose Meaning Prevails.
(1) Where parties have attached the same meaning to a promise or agreement, it’s interpreted in accordance with that meaning.

(2) Where the parties have attached different meanings to a promise or agreement or term thereof, it’s interpreted in accordance with the meaning attached by one of them if at the time the agreement was made:

(a) that party didn’t know of any different meaning attached by the other, and the other knew of the meaning attached by the first party; or

(b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

(3)
Neither party is bound if neither of the above can be shown (a “stalemate”).
1) Raffles v. Wichelhaus (“Peerless”):  Π was to sell to Δ 125 bales of Surat cotton to arrive on a ship from Bombay called “Peerless.”  Δ would then pay a rate of 17 and ¼ pence per pound. Π contends that they tried to deliver the goods as specified in K to Δ, but he refused.  Δ says that he expected the cotton to arrive on a ship called “Peerless” from Bombay in October, not on the same-named ship that arrived in December.  In December, Δ wasn’t ready for the goods.

· Π’s arguments:

i) who cares what ship it came from—it was still from Bombay!

ii) “parol evidence rule”

iii) “intention is of no avail unless stated at the time of the contract.”  A statement of the objective theory of K formation.  Δ’s intention may have been one thing, but that wasn’t in the K!

· Δ’s arguments:

i) “no consensus on either”—thus, no binding K.

ii) “no consensus ad idem”—no meeting of the minds (this is a subjective theory; both parties must be thinking the same thing!

· The court adopts the “subjective theory.”

· There is some debate about whether this case really is based on a subjective theory; it would have turned out the same way on an objective theory as well!

· Since there are two ships named “Peerless,” one party’s interpretation of “Peerless” is just as reasonable or unreasonable as the other—i.e., no K because of ambiguity!

2) Frigaliment Importing Co. v. B.N.S. International Sales Corp.: “What is a chicken?”  Δ agreed in two contracts to sell Π “chicken.”  But when the chicken arrived, Π found that the heavier chicken it had ordered were not the young broiling and frying chicken it thought it’d be, but stewing, “fowl” chicken.  Nevertheless, the shipment under the second contract was made, with the heavier chickens being “stewing” birds.  Δ stopped the transaction in Rotterdam. Swiss buyer sued N.Y. seller for breach of warranty.

· Π’s argument:
i) There is no such thing as a 1½ lb. “stewing” chicken, so the larger weight birds “must likewise be young.” (Judge says this is “unpersuasive.”)

ii) Trade usage of term “chicken” means “young chicken.”
· Δ’s defense:
i) K itself refers to grade A government standards “chicken” and the Agricultural Department defines the word broadly.

ii) At the prices the seller was selling the chickens, they could not have been young chickens (or they would have sustained a loss)!
iii) They were new to the business, so they didn’t know the industry usage of the term.
· Judge says Π did not carry its burden of proof showing that “chicken” was used in the narrow, rather than broad, sense.
· U.C.C. §1-205. Course of Dealing and Usage of Trade:
(1) Course of dealing = a sequence of previous conduct between the parties—prior dealings (other Ks between the same two parties);
(2) Usage of trade = understanding in the industry (not exclusive to the parties);
(3) Course of performance = prior performance of that particular K (within one K);
(4) Express terms of K = the terms of the contract.
· U.C.C. §2-208 (2).  Course of Performance or Practical Construction and U.C.C. § 1-205(4) (essentially define the hierarchy of §1-205):
(1) express terms control everything else;

(2) course of performance controls course of dealings and usage of trade;
(3) course of dealings; and
· usage of trade.
· Δ’s subjective intent would not be significant if this did not coincide with an objective meaning of “chicken.”

· Burden here is on the P (party seeking to prove breach) to prove that the term was not vague and that the other party knew what they want.

· What if seller objectively believed that this was a K for “young chicken,” but nonetheless sold “stewing chickens”?  Courts won’t use an objective meaning if both parties’ subjective interpretation is consistent (see §201(1)).

· What must a buyer establish to win a case like this?

i) buyer must show seller’s meaning is unreasonable, but his was not; or

ii) buyer did not know of a different meaning and the seller knew that the buyer attached that different meaning to the term; if not

iii) neither party is bound if neither of the above can be shown.

Filling Gaps in Assent:

· When filling in gaps (supplying terms when K is silent vs. interpreting terms that were expressly manifested between the parties), there are 2 distinctions:

i) Implied in fact:  terms which parties actually, albeit implicitly, agree to.

ii) Implied in law:  terms imposed on parties without their consent.

· There are two kinds of judicially imposed gap-fillers:

i) Default Rules:  legal rules that the parties can avoid or vary by means of an express clause that differs from a term a court would otherwise supply by default.

ii) Immutable rules:  rules that may not be varied by consent and will override any express clause to the contrary.

· Two questions:

i) When is a manifestation of assent sufficient to justify concluding that a legally enforceable K exists?

ii) How do you interpret the assent that has been manifested?

1. Agreements to Agree

2) Sun Printing & Publishing Assn. v. Remington Paper & Power Co.: Δs agreed to sell paper to Πs for one year.  Factors of the contract were fixed for the first four months, but the price of the paper and length of terms for which the price would apply for the rest of the months were to be agreed upon by the parties fifteen days prior to the expiration of each period.  A cap was put on the price for the entire year, and the amount of paper was agreed.  After 4 months, Δ stopped delivering the paper.  Buyer sues for difference between K price and market price (or cover price, whatever they actually paid for the paper).

· Court (majority Cardozo) ruled that there were too many uncertainties for there to be a legally binding K:  

(1) price was undecided; and 

(2) price term was undecided.

· If only the price was left undecided, the court would have ruled differently because the parties had anticipated not agreeing to the price (and stipulated a maximum price in K).  

· But there was no agreement as to the length of time the price would be valid (i.e., even if you choose a price, you don’t know if the price should fluctuate or remain constant; there is no indication of the intent of the parties).

· Cardozo said that this was a mere “agreement to agree.” (see Empro v. Ball-Co)
· Dissent disagrees:

a) It’s obvious that the parties intended to have a contract (they had been performing for 4 months, and had intended it for 16).

b) The real reason Δ wants out of K isn’t because of the vagueness, but because the price went up, and Δ could make more $$$ selling the paper elsewhere!!

c) Crane says the court isn’t revising the K—it was already there as intended by the parties:  either you could take price @ beginning of K term and keep it constant or deal with it on a month to month basis.

d) This was Δ’s standard form K.  So are none of their Ks valid?  

· Crane says there are a number of ways you could interpret the K.  Cardozo says, “Exactly!” It’s not the courts job to choose one of those options!!

· U.C.C. §2-204. Formation in General:
(1) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.
(2) Even though one or more terms are left open, a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy.
· U.C.C. §2-309. Absence of Specific Time Provisions: Don’t have to specify a delivery time. (2) Where the K provides for successive performances but is indefinite it is valid for a reasonable time unless otherwise agreed may be terminated at any time by either party.

· U.C.C. §2-305. Open Price Term: Don’t even have to specify a price upfront.
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If a buyer promises to buy “all he needs” from a seller, then he does
not actually need any if he buys from another supplier.

Likewise, if a buyer promises to buy all a seller can output, the seller
does not actually output anything if is sells it all to another buyer.
Hence, modern courts require output or requirements contracts to be
exclusive between the parties: The buyer and seller cannot buy from
or sell to other merchants—at least not the particular good contract
for

(5) Good Faith Requirement:

a.

If a buyer simply chooses not to buy anything, then his promise was
not a promise at all—the seller was obligated o sell at the buyer’s
whim, but the buyer was not obligated to buy anything

If a seller simply chooses nat to produce anything, then his promise
was not a promise at all—the buyer was obligated to buy at the seller’s
wihim, but the seller was not obligated to actually make anything.
Hence, modern courts interpret a requirement of good faith and fair
dealings: A buyer must buy all that he actually needs from the
exclusive seller—he cannot shut down his business to avoid a loss; a
seller must make all that he actually can—he cannot stop production to
save money or to make more money in the future because of a rising
market.

(6) Today, output and requirements contracts are specifically endorsed by the
ucc.




2. Illusory Promises

[image: image12.png]f. “Illusory” promises:
i Buyers and sellers often wish to contract with one another, despite the fact that they
do not know their requirements beforehand
(1) Market fluctuations may require a buyer to need more one year and less the
next.
(2) In the case of perishable goods, the ability for the buyer to contract with a
seller based on “however much he needs” is essential
(3) Ttis also essential for a seller because a seller does not want to allow a buyer
to go to someone else in an expanding market.
(4) Or, In the case of an output contract, the seller wants to trap the buyer into
purchasing all that he can produce.
(5) Hence, both buyer and seller want contracts that enable them to specify
everything by the amount needed or the amount produced.




Requirements Contract:  Buyer agrees to buy, seller agrees to sell all of the buyers’ requirements.

Output Contract:  Buyer agrees to buy and seller agrees to sell all of what seller can sell.

2) N.Y. Central Iron Works Co. v. United States Radiator Co.:  Δ entered into a K to furnish Π with “their entire radiator needs for the year 1899” on the terms and prices specified—as to which there is no dispute.  Δ fulfilled all ordered from Π until 48,000 feet of radiation had been delivered, which was as much as Π had ever required before.  Π though continued to send in orders that would bring the aggregate for the year up to 100,000 feet.  Δ refused to fill these excess demands.  Π sues.  This is a requirements contract.
· In short, there was a very large price hike, and Π wanted so much more iron because it was such a good deal.

· Π asked for expectation interest—difference between K price and the “cover price” (or if Π didn’t buy any extra iron, the market price). Buyer’s choice to use “cover price” or market price in calculating expectation interest.

· Generally, if a party signs a K and it happens to be a good deal, they are entitled to the profits as may accrue by reason of that prudent or favorable K.

· BUT not if the party is “speculating” (vs. purchasing extra goods in good-faith):

a) stockpiling

· b) buying and then reselling (buyer then becomes the seller of the goods—i.e., the competitor)

· Δ’s defense was that there was a mutual mistake in framing K, since the intention was to limit the quantity of goods to be delivered to an amount similar to years before.

· Court rejects argument, ruled in favor or Π.  Says it was up to Δ to prove that Π had not acted in good faith, and that the requirements were in excess of Π’s “reasonable needs.”  No defense of this kind was offered at trial.
· U.C.C. §2-306:  such contracts are valid as long as the requirements aren’t varied in bad faith or grossly disproportionate to a reasonably foreseeable figure. See Eastern Air Lines.
· U.C.C §2-306(2):  indicates that in an exclusive sales K, the manufacturer impliedly agrees to use his best efforts to supply the goods and the distributor impliedly agrees to use his best efforts to promote their sale.
3) Eastern Air Lines v. Gulf Oil Corp.:  Π and Δ had a long, mutually advantageous relationship involving the sale and purchase of air fuel.  Their relationship soured significantly when Δ insisted that Π meet its demand for a price increase or Δ would shut off Π’s fuel supply.  Π brought this suit in order to enforce their K.  In short, Δ is losing lots of $$$$ because of the 1974 oil embargo—it costs more money to sell to Π than to buy the oil. 

· Δ’s argument #1 :  Had “no mutuality of obligation”—i.e., that both parties need to be bound in some way.  For a bilateral K, unless both parties are bound, neither is bound!!

· Thus, since Π (the buyer) can walk away without liability, the seller can likewise walk out without liability!

· Π’s response: ( mutuality argument) is that buyer has a good-faith obligation to have the fuel requirements (and as a practical matter—is Eastern not going to need fuel requirements?).

· If Π doesn’t get fuel, Π doesn’t have an airline (because Eastern has a sole obligation to Gulf to purchase fuel only from them).

· Eastern has two options:  buy fuel from Gulf or don’t buy fuel at all!!

· Δ’s argument #2 is the “indefiniteness” argument:  they don’t have any idea how much oil Eastern is going to need, so there is no reasonable certainty!  Quantity is an essential term, so how could they decide damages?

· Court answers by quoting U.C.C. §2-306(1):  a K for output or requirements is not too indefinite since it is held to mean the actual good faith output or requirements of the particular party. (One of the most frequently litigated questions before U.C.C. was whether there was a lack of mutuality of obligation for a requirements K.)
· The essential test of §2-306 is whether the party is acting in good faith.  Is the quantity “unreasonably disproportionate” to past requirements?
· There used to be two arguments:

i) was there a K? (U.C.C. eliminated this argument)

ii) was there a breach?  (this one still there because the “good faith” standard is a bit fuzzy)

· U.C.C. rules are default rules—i.e., parties can K around them if they want.  But not the good-faith requirement!


4) Wood v. Lucy, Lady Duff-Gordon:  Δ was a “creator of fashions.”  Π has an “exclusive right” to sell her designs, place her endorsements on other products, or license others to market them.  Δ was entitle to 50% of the profits and revenue.  Π sued Δ for breach of K because she placed her endorsements on other products without telling Π!  Δ counter-claimed that Π was under no duty to make any profits which would be shared – thus Δ can go off and do whatever she wants.

· Π said there was an implied promise to generate profits, and the Court agreed, saying this was implied in the promise to market the designs. (Under U.C.C. it is presumed that there is a promise—the fact of exclusivity is the basis for the implied K.)

· It’s unreasonable to think that Δ would give her name in exchange for nothing.  Cardozo’s point:  this is an exclusive contract, so why would Δ give up her rights without expecting compensation. 

· Essentially, the intent of the parties is shown in the terms of the K:  (1) its exclusive; (2) there are terms concerning “monthly accountability” which shows that Π intended to have profits.

· Is the court only “filling in the gaps” of the K, or did the parties intend to walk away if it was not mutually agreeable?

B. Identifying the Terms of the Agreement
1. Form Contracts or “Contracts of Adhesion”
Carnival Cruiselines v. Shute: Shutes go on cruise to Mexico, purchased ticket through 

travel agent.  CC is based in FL.  Shute falls and wants to sue for negligence but on back of ticket there is a forum selection clause (in FL).  CC moved for SJ b/c Ct. in Washington has no jurisdiction over CC.

· Is forum selection clause enforceable?  Yes. Need to look at whether it is reasonable and fair.

· 3 factors of reasonableness:

· 1) ship has interest in choosing where they can be sued b/c they have passengers from all over

· 2)  limits confusion and saves transaction costs

· 3) saves $ ( lower ticket prices

· Was clause fundamentally unfair?

i) fair b/c FL chosen as place of business not to exclude certain people

ii) purpose was NOT to make it difficult for people to sue → just to make it universal.

· Shutes’ lawyer made bad strategic error in conceding notice of clause b/c at the time they paid for the trip, they hadn’t even seen the ticket yet.

· So Ct. acts as if they did have notice, therefore no negotiation over clause.

· Dissent: this is an ADHESION Contract (take it or leave it).  Purpose of law is to protect consumers (wants to eliminate clauses limiting selection).

· →Shutes are financially incapable of pursuing suit in FL, so clause inhibits them from pursuing claim.

· Rest. 2nd § 211: Don’t want to do away with Adhesion Contracts.  Usually very efficient.

· want to treat everyone the same (people who read it carefully and people who don’t read it at all).

· if party has reason to believe that the other party would not agree if they knew of a particular term, the term is not part of the agreement

· Result in UCC would probably not change under §211(3) since very few would cancel trip just b/c they would have to sue in FL → not thinking about injuries.

Caspi v. MSN:  If you have an adhesion K, the factors that you look at to determine whether something violates public policy are:

· Free bargaining 

· Notice – conspicuous

· Review ( reject

· Deny remedy §211
S3:  Interpreting Conflicting Writings—The “Battle of the Forms”:

	Traditional Rules of the Forms:

	1) Offeree’s rejection terminates offeree’s power of acceptance.

2) A counteroffer—like a rejection—terminates offeree’s power of acceptance.

3) A mere inquiry does not terminate power of acceptance.
	**An offeror can always renew a contract!**


Rest.2d. §38: An offeree’s rejection terminates the offer unless offeror has manifested a contrary objection.

U.C.C. §2-207:  Additional Terms in Acceptance or Confirmation: 










[image: image13]
· The premise of § 2.207 is that common law rules of offer and acceptance are based on a model of individualized bargaining that does not fit the reality of modern sales transactions.

· General Principles of §2.207:

(1) Rejects mirror image rule.  If a response can reasonably be interpreted as an acceptance, it is recognized as such despite variations from the offer.  Except in narrow circumstances, the conflicting term in the acceptance falls away and does not become part of the contract.

(2) Rejects “last shot” rule.  If the response cannot fairly be interpreted as an acceptance and it is a counteroffer, subsequent performance is not deemed an acceptance by conduct.  Therefore, although a K is recognized by virtue of mutual performance, it is not simply on the terms set out in the last communication.  Rather, conflicting terms fall away and are replaced by supplementary terms in the UCC.
U.C.C. §2-207.  Additional Terms in Acceptance or Confirmation

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:
(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act. 

· § 2.207 addresses two different scenarios.

(1) Whether a reply to an offer is an acceptance.

(2) Also addresses situations in which, after an oral or informal agreement is reached, one or both parties sends off a written confirmation with terms different from or additional to those orally agreed.

· § 2.207 provides no guidance on whether the initial communication qualifies as an offer.  This question must be resolved under general common law principles.  

· §2.207(2) ONLY APPLIES if the response to an offer is found to be an acceptance.  It  DOES NOT apply to a counteroffer, which only leads to a K under rules in §2.207(3).    §2.207(2) treats additional terms as proposals that do not become part of the K unless the conditions in the subsection are satisfied.  Discussion of parts of this section:

(1) “Between  Merchants”

· Definition of merchant under §2.104(1) is much broader than common usage.  It includes not only a person who deals in goods of that kind but also anyone who, by following a particular occupation, has or represents having knowledge or skill concerning the goods.  Therefore, as comment 1 to this section points out, even a person that doesn’t trade in the goods could be a merchant is that person is a professional user of the goods as opposed to a casual or inexperienced seller or buyer.  For this section to apply, BOTH parties must be merchants.

(2) “They Materially Alter It”

· Simply speaking, a term is material if it provides for an important aspect of the contractual performance.  See Comment 4 – “surprise or hardship” concept.

(3) “The offer expressly limits acceptance”

· This means than an offeror can simply eliminate the possibility of proposals entering the K by putting appropriate standard language in the offer.  Seems to break with avowed purpose of disregarding boilerplate.   
(4) Subsection C straightforward.

· PROBLEM:  §2.207(1) refers to additional and different terms, while §2.207(2) only mentions additional terms.  

(1) Some courts have treated the omission as inadvertent.  Seems to have some support in Comment 3.  

(2) Other courts have regarded the omission differently, finding that “different” terms are not covered by the subsection.  Different terms can never become part of the K under this approach.

(3) A third approach is to treat the conflicting terms as canceling each other out.  The different terms under this approach would both fall away and be replaced by whatever term the law would supply in the absence of agreement.  (“Knockout Rule”).    

· Subsection 3 applies only when no K is formed by the writing. It allows for UCC gap fillers to supplement agreed upon terms.  For common UCC gap fillers see p. 304 of the casebook.  Other common gap fillers are §§2.314/2.315 which provide for minimum warranties.

· What the second part of subsection one seems to be saying according to answers and explanations:  If an oral or informal K is formed, and if one or both parties thereafter send written confirmations, and one or both confirmations go beyond what was agreed orally or informally, any terms that add to or differ from the oral K cannot simply become part of the K, but must be treated as proposals as in an acceptance.  Although §2.207(3) is not directly applicable, some courts have followed its spirit by adopting the knockout rule when the confirmation has different terms than the oral K.  
Mirror Image Rule: An attempt to add onto or change the terms of the offer turns the offeree’s response from an acceptance into a counteroffer and hence a rejection of the offer.

Last Shot Rule:  Essentially, all agreements that differ are considered counteroffers until they agree.  So, the last form wins! §2-207 rejects the last shot principle. Instead, it recognizes that most parties don’t expect a dispute and proceed with transaction even though the terms of their form is unenforceable.

Which Terms Were Agreed To?

General Notes:

· Under UCC, unless displaced by Code, common law provisions apply.  

· Article 2 says little about offer and acceptance.

· 2.204 – Look at existence of agreement between parties, don’t get caught up on technicalities.

· 2.206 – Offer should be viewed as requiring any reasonable mode of acceptance, unless a particular form of acc. is specified.

2-207

· 2.207 – Abolishes mirror image rule
· Based on premise that CL rules of offer/acc are incompatible with modern sales transactions

· Broad definition of merchant from 2.204(1): Not just dealer of goods but one, who because of occupation, has or represents having knowledge or skill concerning the goods in question.

1) Step-Saver v. Wyse: Π developed and marketed a multi-user system and selected a program by Δ as the operating system.  Discussed the deal over the phone, then when Δ sent package, there was an additional Box-Top License.  System started to have problems and consumers sued Π.  The Π sued Δ for breach of warranty.

· Did Δ’s Box-Top License constitute a counteroffer or binding K?

· K was sufficiently definite from phone convo w/o terms provided by the box-top license.

· Δ did not clearly express its unwillingness to proceed with the transaction unless its additional terms were incorporated into the parties’agreement.

· Ct → the parties did NOT intend to adopt the box-top license as the complete & final agreement.

· UCC § 2-207 (Batttle of the Forms) applies (p. 449):                                                                           Asks Q: Is 2nd form a counteroffer or acceptance?                                                                                                                                               1) a definite expression of acceptance or a written confirmation which is sent w/in a reasonable time operates as an acceptance even if it has additional or different terms from those offered or agreed upon, unless acceptance is expressly made conditional on assent,                                                        2) the additional terms are to be construed as proposals for addition to the K

· §2-207 is a response to “Last Shot Rule” (whoever fired last shot, that’s whose terms apply).
→ Is box-top license conditional under “unless” clause of 2-207(1)?
→ 3 Tests that look at when 2nd form is a counteroffer and not an acceptance
1) If the offeree’s forms make changes that are solely to the disadvantage of offeror, then not enforceable (conditional acceptance when a term materially alters K obligations).
2) Language of the 2nd form: if it says terms like “these are the only ones we will accept”, then ok.

3) Apart from forms there has to be an affirmative showing from offeree that not going ahead w/ deal unless his terms control.

· Ct. uses 3rd test, end result = 2nd form doesn’t change the original deal

· If, and only if, you find a K under 2-207(1), then you can look at 2-207(2) (if you find counteroffer under (1), then you don’t look at (2)).

· If you find that there is not a contract under (1), then look @ (3) which deals with fact that there is no K, but parties start performing. →”KNOCK OUT RULE” → any term that is not in both forms, is knocked out of deal.

[image: image14.png]UCC § 2-207—Additional Terms in Acceptance or Confirmation:

(1) A definite and seasonable expression of acceptance or a written confirmation

which s sent within a reasonable time operates as an acceptance even though
It states terms additional to or different fiom those offered or agreed upon,
unless acceptance is expressly made conditional on assent to the additional or
different terms.

(2) The additional terms are to be construed as proposals for adltion to the
contract. Between merchants such teims become part of the contract unless:

a. the offer expressly limits acceptance to the terms of the offer;

b.  the materially alter it,

<. or notification of objection to them has already been given or is given
within a reasonable time after notice of them Is received.

(3) Conduct by both parties which recognizes the existence of a contract is
sufficient to establish a contract for sale although the writings of the parties do
1ot otherwise establish a contract. In such case the terms of the particular
contract consist of those terms on which the writings of the parties agree,
together with any supplementary terms incorporated under any other
provisions of this Act.

vi. UCC § 2-316—Exclusion or Modification of Warranties:

(1) Words or conduct relevant to the creation of an express warranty and words or
conduct tendlng to negate or limit wairanty shall be construed wherever
reasonable as consistent with each other; but subject to the provisions of this
Article on parol or extrinsic evidence (§ 2-202) negation or limitation s
Inoperative to the extent that such construction is unreasonable.

(2) Subject to subsection (3), to exclude or modfy the implied warranty of
merchantabilty or any part of It the language must mention merchantabilty
and in case of a writing must be conspicuous, and to exclude o modify any
implied warranty of fitness the exclusion must be by writing and conspicuous.
Language to exclude all implied warranties of ftness is sufficient If it states, for
example, that "there are no warranties which extend beyond the description on
the face hereof”




[image: image15.png]Brief Box 46: Step-Saver v. Wyse (1991).

[P orally offered D (TSL) a contract for the sale of a computer program. D
accepted, but sent its form on the program limiting liability.]

The UCC establishes a legal rule that proceeding with a contract after receiving
a wiiting that purports to define the terms of the parties’ contract is not
sufficient to establish the party’s consent to the terms of the writing to the
extent that the terms of the writing either add to, or differ from, the terms
detailed in the parties’ earlier writings or discussions. Where the offeree (in
this case, TSL) makes a claim of an express conditional acceptance, the offeree




[image: image16.png]must show an unwillingness to proceed with the transaction unless the
additional or different terms are included in the contract.




2) ProCD v. Zeidenberg: Δ bought a consumer package of Π’s Select Phone from retail outlet but ignored the shrink-wrap license on the inside of package.  Δ formed website to resell the info at a lower price.  Π seeks injunction against further dissemination that exceeds the rights specified in the licenses.
· Holding: Shrink-wrap licenses are enforceable unless their terms are objectionable on grounds applicable to Ks in general

· Ct: treat the licenses as ordinary Ks accompanying the sale of products, therefore governed by UCC.
· Π→ placing package on shelf is an “offer” which customer “accepts” by paying asking price and leaving store with goods.

· Ct→ one term that Δ agreed to when purchase is that transaction was subject to a license.

· Notice on outside, terms on inside, and a right to return software for refund if terms are unacceptable = means of doing business valuable to buyers & sellers alike (good grounds for K)

· §2-207 does not apply b/c only 1 form

· §2-606 does apply →buyer accepts goods when, after opportunity to inspect, he fails to make an effective rejection.

· Terms That Follow Later

1)  Hill v. Gateway: Π bought Gateway system, one of the terms in box was an arbitration clause.  Πs kept computer for more than 30 days before complaining abt. performance and Δ asked ct. to enforce arbitration clause.
·   Are terms of arbitration clause effective as the parties’ K, or is the K term-free b/c the order-taker did not read any terms over the phone & elicit customer’s assent?

· By keeping the computer beyond 30 days, Πs accepted Δ’s offer, including arbitration clause.

· A K need not be read to be effective, people who accept take the risk that the unread terms may in retrospect prove unwelcome

· For the sake of efficient business, cannot expect vendor to read all the terms before sale.

· ProCD case applies here.

2) Klocek v. Gateway: Π alleges that Δ induced him and others to purchase computers and special support packages by making false promises of technical support.  In this case, Π only had 5 days to return if didn’t like product.  Δ wants to enforce arbitration clause.

·  Disagree with Hill and ProCD b/c they did not apply §2-207 for no good reason.  §2-207 SHOULD APPLY!

· Δ provides no evidence that at the time of sales transaction it informed Π that transaction was conditioned on Π’s acceptance of Standard Terms.

· The mere fact that Δ shipped the goods w/ the terms attached did not communicate to Π any unwillingness to proceed w/o Π’s agreement.

· B/c Π is NOT a merchant, additional terms contained in Standard Terms did NOT become part of the parties’ agreement unless Π expressly agreed to them.

· Act of keeping computer past 5 days is NOT sufficient to demonstrate that Π expressly agreed to terms.
Spring Semester

S1.  PAROL EVIDENCE RULE

A&E:

	Parol Evidence Rule:  

The principle that a writing intended by the parties to be a final embodiment of their agreement cannot be modified by evidence that adds to, varies, or contradicts the writing.  The rule usually operates to prevent a party from introducing extrinsic evidence of negotiations that occurred before or while the agreement was being reduced to its final written form.  Imposes limits and restrictions on the extent to which the context of the writing may be examined to determine what the parties agreed.

· Rule generally applies to all contradictory written/oral agreements made prior to execution.  Generally not to contemporaneous written agreement. (Written agreement calls for C.O.D, term but parties also sign short document discussing different credit term).

· Does not apply to subsequent written/oral agreements.  They are modifications subject to different rules.  The rule does apply to contemporaneous oral agreements.
· RULE ONLY APPLIES WHEN WRITTEN AGREEMENT HAS BEEN EXECUTED.

· Written agreement must have been adopted by both parties.  Not necessarily signed.  Letter one parties receives and doesn’t object to is generally ok.

· Two step process:  1.  Judge determines admissibility (Not rule of evidence – still talking about substantive law.)  2.  Factfinder then determines what parties agreed to.




· Impact of P.E.R. depends on the degree to which the writing constitutes a comprehensive and final memorandum of the parties agreement.

· General Rule:  If writing is full, complete, clear and unambiguous, the rule excludes all parol evidence.

· However, even if a document is intended to be a total integration, it does not exclude parol evidence if it is unclear or unambiguous.

· Often ask, is the language used capable of more than 1 meaning or has no clear meaning at all? 

· Merger clauses still carry weight – Intent of parties with respect to integration is still important.

· PAROL EVIDENCE IS ADMISSIBLE TO SUPPLEMENT OR EXPLAIN THE WRITING, BUT NOT TO CONTRADICT ANYTHING RECORDED IN THE DOCUMENT.  

· Part 1 of two step process described above:  Judge decides on question of integration.  If not completely integrated judge asks is evidence consistent or contradictory.  

· Integration = Question of intent

· Classic test:  Four corners approach – Does the writing, interpreted as a whole in accordance with the plain meaning of the language used, appear to be a full, final, clear and unambiguous expression of the agreement.

· Modern movement away from four corners approach – Court may now go beyond the face value of the writing to see if an apparently integrated writing was not intended as such or contains a term that becomes ambiguous with the consideration of more evidence,

· What if the term sought to be proved by parol evidence is omitted from the writing.  Under contextual – Ask whether circumstances offer an explanation of why the term was not included.  See Restatement §216(2)(b)/ UCC §2.202, Comment 3 (Would the term certainly been included in the writing had it been agreed to.  

· Effect of the P.E.R. on Evidence of Trade Usage, Course of Dealing, Course of Performance

· UCC § 2-202(see(1)(a)/(2) specifically permits an otherwise integrated agreement to be supplemented by evidence of course of dealing, trade usage and course of performance.  However A&E cautions that many courts apply the rule to this type of evidence.  Says best approach is to treat it as being subject to the rule, but to recognize that is P.E. treated with particular favor.

· Important Exception:

· Parol evidence is admissible to show that a fact recited in writing is false.  For example:  K says, “In consideration for $1,500”.  Party can show payment was never made.  
· No Oral Modifications Clauses:

· Such clauses traditionally difficult to enforce.  Courts generally do not consider that the parties can effectively restrict in advance their right to modify orally.

· UCC §2.209(2) appears to change this approach by recognizing no oral modification clauses.  However, recognition is half-hearted because of §2.209(4) which states that oral modification may still operate as a waiver of rights under the original K.


· UCC § 2.209(5) provides that the waiver is generally effective and can only be retracted in relation to future performance if it has not been detrimentally relied on by the other party and it cannot be retracted to the extent that it covers performance that has already been rendered.    

RESTATEMENT/UCC

Restatement (Second) of Contracts § 209.  Integrated Agreements

(1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.

(2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

(3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.

§ 210. Completely and Partially Integrated Agreements.

(1) A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.

(2) Partially integrated agreement is an integrated agreement other than a completely integrated agreement.

(3) Whether an agreement is completely or partially integrated is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

§ 213.  Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rules)

(1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

(2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.

(3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.

§ 214.  Evidence on Prior or Contemporaneous Agreements and Negotiations.

Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish

(a) that the writing is or is not an integrated agreement

(b) that the integrated agreement, if an, is completely or partially integrated;

(c) the meaning of the writing, whether or not integrated;

(d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating clause;

(e) ground for granting or denying rescission, reformation, specific performance, or other remedy.

§ 216.  Consistent Additional Terms.

(1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.

(2) An agreement is not completely integrated if the writing omits a consistent additional agreed term which is

(a) agreed to for separate consideration, or

(b) such a term as in the circumstances might naturally be omitted from the writing.

UCC, §2-202.  Final Written Expression:  Parol or Extrinsic Evidence

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented
(a) by course of dealing or usage of trade (§1-205) or by course of performance (§2-208); and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

CASES:

1) Thompson v. Libbey: Π made K with Δ to sell him logs for said price.  K said nothing about quality of logs (just stated quantity and price).  Π sues for purchase price Δ refused to give because logs were of bad quality.  Δ says Π breached verbal warranty of quality.
· Is verbal evidence permissible?

· Rule (old traditional): you cannot admit parol evidence UNLESS the writing is incomplete on its legal face.  Then can use parol evidence to clear things up.

· If it appears to be complete, no parol evidence.

· CANNOT use parol evidence to decide Q of whether the agreement was complete (either it was or it wasn’t).

2) Brown v. Oliver:  (modern approach) Action of replevin to get possession of hotel furniture. P purchased from D land on which stood a hotel occupied by a tenant.  Ample oral evidence suggested that sale included hotel furniture owned by D.  D surrendered possession of the furniture to P with possession of the hotel.  2+ years later, D leased the hotel, and when told by P to quit, removed all of the furniture at night.  A scrivener had written the contract of sale for the parties, and didn’t mention the furniture. D wanted to invoke the parol evidence rule – keeping out evidence that the furniture was included.

· Courts says:

i) Goal is to find the intent of the parties;

ii) To do so, the judge has to look “beyond the write”—is this mentioned at all in the writing?

iii) Was subject matter intended by the parties to be in the writing?

iv) Parties bound by the signed K.  Should they be able to say there were extra conditions?

v) Held:  While the K does not specially mention the furniture, it is not clear that the K was intended to apply only to the land.  Parol evidence allowed, as it not inconsistent with anything in the document.
· U.C.C. §2-202:  Final Written Expression:  Parol or Extrinsic Evidence: Memoranda of agreements (contracts) can’t be contradicted by evidence of any prior agreement but may be explained or supplemented: 

(1) by course of dealing or usage of trade (§ 1-205) or by course of performance (§2-208);

(2) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

ii) 2003 revision substitutes record for writing – applies clearly to electronic transactions.
· → Parol Evidence under UCC: UCC applies to movable goods (not hotel), but would apply to furniture.

· Predominant approach: When mixed, like here, ask: what is this about most?  Here the answer is the hotel b/c that is what the K is about.  So do NOT apply UCC.

· Minority approach: Should apply UCC b/c arguing over movable goods.  So apply UCC to “goods” part of deal but not to hotel part.

3) Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigging Co.: P contracted with D to furnish labor and equipment necessary to remove and replace upper metal cover of P’s steam turbine.  D agreed to “indemnify against all loss, damage, expense, and L resulting from injury to property arising out of or in any way connected to performance of this contract.” During the work, the cover fell and injured the exposed rotor of the turbine.  Owner sues, but D claims that they meant to indemnify against third party damages. 

· Can parol evidence be introduced to show the intention of the parties—i.e., that the “indemnify” clause was meant only to refer to damages from third parties.

· Difference between Brown and Pacific Gas:  In Brown, the parol evidence affects the meaning of the K (nothing was explicitly written in K), whereas in Pacific Gas, parol evidence affects the interpretation of what was written!

· P’s argument:  If language is clear, you can’t use parol evidence to look into the writings; intrinsic evidence can only be used when there is ambiguity.

· Judge Traynor says:  “We can never tell from the language of an agreement what it means.”  There is never a situation that the language is so clear that we don’t need to look at other evidence! Essentially, words can’t ever be clear enough to show us what the parties really meant.  GREAT PRECEDENT FOR CONTEXUAL APPROACH.  
· But – Traynor says “intention of parties as expressed in the K.” This is still objective.

· Two approaches to the Parol Evidence Rule:
1) Rules have their own logic and meaning and courts should simply follow the rules. Williston – legal positivist. The parol evidence rule is used to promote certain, external policies (e.g., to make people rely on writings, do away w/fraud and perjury, and get people to write down agreements).Thompson v. Libbey – traditional approach
2) Words are used as vehicles of intent – they have no independent force, so people should look to intent. Corbin – legal realist. Thus, the parol evidence rule is a device used to determine the intent of the parties.

· Corbin:  Judge should look at everything, even if the language is clear!

3)  Trident Center v. Connecticut General Life Insurance Co.  Loan agreement says that the maker of the loan shall not have the right to prepay the principal amount hereof in full or in part for the first 12 years of the K…that is the language of the writing.  Trident Center sought to obtain financing for the project from CT.  The K also says that, in case of default, the lender can accelerate the loan and add 10%.  Interest rate on loan was 12.25%.   The rates start to go down so it seems beneficial to borrower to prepay.  Trident wants to refinance this loan, and CT general says that they don’t want to.  Trident is looking for a declaratory judgment allowing them to prepay or refinance.  It’s moved into federal court.  In fed. District court, claim is dismissed and they are also sanctioned for filing a frivolous lawsuit sua sponte…wasn’t that CT General asked for this sanction, the court just imposed this sanction.  There’s an appeal to the Ninth Circuit.  

· Trident’s arguments:

· Language of the K is ambiguous

· They say that the agreement says that the remedy for default or doing something wrong is this 10% fee

· Kozinski says interpretation of second clause would swallow up the first clause

· Kozinski also says that it is clear in several places of agreement that this is simply an option that the lender has.  

· Under CA law, even unambiguous K are subject to modification by parol or 
· Kozinski likes the traditional rule, but he is bound to follow CA law even though he does not agree with it
· You would cite the Kozinski’s dicta here as a rebuttal to the Traynor approach
· What is the difference between the Kozinski and the Traynor approach?  Seems similar to the Williston / Corbin debate.  On p. 481, Kozinski questions whether Pacific Gas approach is more likely to divulge the original intention of the parties than reliance on the seemingly clear words they agreed upon at the time.  
________________________________________________________________________________

· Integrated Contract:  one or more writings constituting a final expression of one or more terms of an agreement.
· Completely integrated contract (‘total integration’): an integrated agreement adopted by the parties as a full and exclusive statement of the terms of the agreement.  The parties are therefore prohibited from varying or supplementing the contractual terms through parol (extrinsic) evidence (i.e., writing is final and complete).
· Complete integration:  the fact or state of fully expressing the intent of the parties
· Partially integrated contract:  an integrated agreement other than a completely integrated agreement.
· Partial Integration:  the fact or state of not fully expressing the parties’ intent, so that the contract can be added to by parol (extrinsic) evidence. Final, but not complete agreement.
· Merger Clause:  Says “this is a total integration”—i.e., this agreement is a final written expression of all terms of the agreement and it is complete and exclusive…Under Williston, if there is a merger clause, you can’t look at anything else. If there’s no merger clause, Williston checks to see if extrinsic evidence conflicts with the writings – if it does, then it’s not admissible.

_______________________________________________________________________________________

S2:  Reforming a Writing—Mistakes in Integration:

4) The Traveler’s Insurance Co. v. Bailey:  After 30 years of paying premiums, policy holder sees he has a policy of a $500 monthly payment. It was actually supposed to be $500 yearly payments, which is what the company intended (and probably D himself).  After being told by third party that he can’t have the provisions he claimed, he took the policy back to D and made inquiry.  There’s no evidence that D knew that his original policy provided an annuity larger than he is entitled to in view of the premium paid ($40.90 semi-annually).

· Insurance Co. wants equitable relief = reformation of the contract.

· D says that the mistake was unilateral (the insurance co. made it, not him), so it should be kept as is.

· Courts said it didn’t matter if the mistake was unilateral, both parties realized it was a mistake (never was in the intent of either party to have $500 monthly payments), so the K should be reformed.

· Here, there was no misunderstanding of terms/intent, the parties just wrote it down wrong!

· If you want a contract reformed, there are 3 things you must establish:

1) P establish beyond reasonable doubt a specific contracted agreement

2) Nature of the mistake was only in reducing the contract to writing and nothing else.

3) Party opposing reformation must not have detrimentally relied on the contract.

S3:  Statute of Frauds 

A&E:

(purpose is to prevent enforcing agreements that may not be there (to prevent fraud)

A. Five main types of K that must be in writing
a. Promise to pay the legally enforceable debt of another

b. Marriage provision

c. Land contract

i. Reflected in Restatement Section § 125

d. One year provision-

i.  A K which can’t be completely performed within a year of its making (however if there’s a possibility, NO MATTER HOW SMALL that it can be completed in a year, it needn’t be in writing (such as an employment K for life [as possible person will die within the year)

ii. With year long contracts, it is important to note the date of K formation, not the date that the K begins.

iii. Reflected in Restatement § 130

e. Sales of goods over $500 [UCC §2-201(1)]


[image: image17]
Elements of the writing:

· Originally a “written memorandum”.  Now word often used is “record” (UCC).

· Allows for electronic mediums to be sufficient.

· Memorandum/Record must contain enough information to show that a K was made between the parties. 

· Common law generally required that the writing at least identify the parties and set out all/most of the material terms. 

· UCC has less stringent standard – Only term that must be stated in writing is the quantity of goods being sold.  Beyond that §2.201 demands that there is some writing sufficient to indicate that a K exists.

· Writing must be signed by the party against whom the K is to be enforced

· Sig. does not need to be after terms.

· Initials, logo, company letterhead, or even an X are ok

· UCC §1-201(39) – Signed:  Any writing or symbol executed by the parties to authenticate a writing.

· Not every document needs to be signed, as long as they refer to the same transaction.

· Concept of signature adapted for electronic transactions.

· UCC §2.201(2) creates one exception to the requirement. 

Exceptions to the statute:

· Part Performance

· Courts generally require a very clear showing that the conduct does in fact refer to and demonstrate the existence of a K.

· Two subsections of §2.201 give limited recognition to the part performance exception when the K is for the sale of goods.

· §2.201(3)(a):  Cases in which the seller has begun the manufacture of goods made specifically for the buyer and are not otherwise easily sellable. 
· However, the specially manufactured good exception does not

apply to goods that have not yet been manufactured. It

applies only to goods that have been substantially begun or if

the seller has made substantial agreements to render performance.

· §2.201(3)(c) :  Allows enforcement of the K only to the extent payment for the goods has been made and accepted, or goods have been delivered and accepted.

· If only a portion of the goods have been delivered the K can be enforced for those goods but not with regard to the balance.

· Judicial Admission (Admissions of a K made during pleadings/testimony) (§2.201(3b))

· Common law hesitant to embrace exception because of the perceived impact on litigation.  (Party may choose to deny the contract to avoid losing the defense by admission in litigation).

· UCC recognizes under certain conditions.

· §2.201(3)(b) – Permits enforcement of a K if the party against whom the K is to be enforced admits in “pleading, testimony or otherwise in court” that a K was made.  (Problem- What = admission)

· Between Merchants Exception– See §2.201(2)
· Promissory Estoppel/Reliance (Restatement § 139) 

· If one party relied on another in good faith, then, even if the court finds no enforceable contract, it may award the party its reliance interest, or part thereof, if it finds sufficient evidence of a contract outside the statute of frauds.

UCC/RESTATEMENTS: 


CASES:

· Boone v. Coe: Coe made a verbal K with Boone for Boone to move from KY to TX to cultivate land in exchange for dwelling on house and materials to build commodious stock and grain barn (also gets share of stock);  Boone moved to TX and Coe refused to provide dwelling or materials; Boone sues for $1,387.80 for damages (reliance to put him back in the position had the K never been performed- traveling/lost business) caused by Coe

· This K failed to meet requirements of SOF (not able to be completely performed within a year) -- therefore, it needed to be in writing in order to be enforceable

· Court refuses to recover for reliance interest b/c Coe didn’t receive any benefits from Boone- granting reliance interest would be enforcing K when SOF clearly says no K was enforceable here
· Exceptions to the SOF rule- situations where a benefit has been conferred on D by P (restitution damages)

· Restitution differs from expectation/reliance in that restitution can be looked at as a free standing claim against unjust enrichment (restitution isn’t limited to K- so you can have free standing claim for restitution whether there is a K or not- but you can’t say this about expectation and reliance)

· With respect to restitution, you don’t have to have a K

· You can have a restitution measure of damages for breach of K OR

· You can have a restitutionary claim off the contract (e.g. cotnam…you can get the value of the service even though there was no need to pay for them)

· A restitution recovery is consistent with the statute of frauds

· Modern courts may come out different ways due to Restatement § 129 (p. 494) [SP will be enforced and is outside SOF] and Restatement §139 (p.499) [even if there’s no consideration, you can enforce K if promisor should reasonably expect this reliance and it happens] (Want to allow for recovery of expenses).

· Restatement § 139 is a modified version of § 90.  Requires: (1) Promise reasonably expected to induce reliance, (2) the inducement of a justifiable reliance on the promise by the other party, and (3) the need to enforce the promise to prevent injustice.  

· Stricter requirements in § 139 (reliance of a substantial character/reasonableness by the promisee, foreseeability of reliance by the promisor).  While these requirement may be implicit in § 90 the fact that they are expressly stated in §139 indicates that promissory estoppel is not intended to be applied routinely to circumvent the statue.  

· Unique element to §139:  Tells courts to take into account the extent to which the promisee’s conduct in reliance or any other available evidence corroborates the existence of a K.  Promissory estoppel could therefore be used as a supplemental basis for enforcement when there is some evidence of enforcement, but not enough to satisfy the part performance exception. 

· Ripley v. Capital Airlines: Capital made a five-year K with an option to renew with Ripley to provide water ethanol to D Capital for its use in its aircraft.  Capital argues there was no five year K and that if there was a K, it’s not enforceable under the SOF.  P Ripley’s argument:  there was a K here as it falls under the exception of specially manufactured goods (UCC §2-201 (3)(a)) and part performance.  
· Holding:  The court rules that there was an agreement for 5 years but there is no enforceable K here b/c the SOF applies
· UCC §2-201 (3)(a)- Rationale for the exception
· Hardship to seller- if you have goods specially made for a buyer, you probably cannot sell the goods to another
· In this case, there were specs for the mixture of the water ethanol- specs indicate possible existence of K
· Exception applied here: Each batch was mixed just prior to delivery and thus the specially made goods doesn’t apply here because Ripley wasn’t left with any goods that it couldn’t sell

· Part performance exception: Court finds that part performance exception saves only executed portion of the K- if you deliver something it has to be paid for- but it doesn’t make enforceable the executory portion of the K
· This K is unenforceable because it falls within the SOF- there was no unjust enrichment b/c everything D got was paid for
· However, Court awards reliance (equipment purchased in good faith pursuant to D’s specs
· Reliance can be awarded here- it is to protect reliance of loss- one reason for this is promissory estoppel (based on the actions of the D, you can tell whether a K was intended or not)

· PP: Is this overcompensation?  P made some money off of the equipment; if we’re trying to put them back in position prior to K formation, they get to keep all past profits from equipment- this seems like overcompensation

· There’s a Dempsey issue here regarding pre-contract reliance costs – Ct didn’t seem to care about that, and thus this case resembles Anglia Television. 

· Exceptions to the Statute:
· Partial performance – delivery and receipt is some evidence that a K exists. Court says this is only important for past transactions, and not binding for the future.

· Restitution – when D benefits, P will receive restitution interest.  Why? i) evidentiary value (goods have been provided and received) and ii) restitution doesn’t need a K (quantum meruit “off the K” claims).

· Specifically manufactured goods – we worry in these situations about the hardship to the seller.  POLICY ARGUMENT.  If seller has goods that no one else will buy other than the supposed co-contracting party, then the seller will lose everything.

· Schwedes v. Romain: Romain (seller) sends written offer to sell property which Schwedes (buyer) accepts.  Romain’s lawyers called Schwedes to let them know they don’t have to come to the property to close and don’t have to send the purchase price until the closing date.  Romain sells the property to another couple for $4,000 more; Schwedes sues for breach and seeks SP and remedies (prob no SP b/c innocent 3rd party bought land, so only damages).  The only written evidence of a K here was a signed offer.  Thus, the offer was in writing but the acceptance was not.
· What constitutes sufficient writing?  Courts says the offer here is insufficient

· The U.C.C. doesn’t apply in this case because this isn’t a sale of goods.  If it did apply, however, look at UCC §2-201:

· Under §2-201 there needs to be a writing that is signed by the party against whom enforcement is sought –that happened here!

· The argument that the letter is sufficient is that it says the writing has to be signed by the party against whom the enforcement is sought (sellers-D) which it is.  It doesn’t have to be signed by the P

· However, the writing has to be sufficient to indicate a K for sale has been made and it can be argued that letter shows an offer was made but it doesn’t show offer was accepted and is therefore insufficient

· It’s not clear if under the UCC its good enough (See above).
· Under Restatement 2d. § 131
· The writing here would clearly be sufficient

· Part performance exception doesn’t help here: It is only for acts in contemplation of eventual performance
· There’s a difference between beginning performance and preparing to perform.  Also only your own partial performance is relevant, not somebody else’s! 

· What would be part performance here?  Court says that partial performance must be unequivocally referable to that K

· Here, if a payment was made to D – partial performance of the K to benefit the other side.

· As a matter of law, obtaining financing and making studies of the real property have been held insufficient part performance to preclude the defense of the statute of frauds.

· On the estoppel argument, Court says that when case is within SOF, promissory estoppel isn’t applicable (otherwise estoppel would repeal SOF completely)
· Here, the Ps argued that they relied on what the lawyer told them which is why they didn’t get the payment in on time

· The Restatement (Second) of K § 139 (p. 499) applies promissory estoppel and would not at all agree that promissory estoppel cannot be used as an exception to statute of frauds (there is still the agency problem; was the lawyer able to bind them by what he said?)
· There is also a legal ethics argument here against the attorney

· P. 510…Model Rule 4.3- Dealing with Unrepresented Person - In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested.  When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding.

· In re Real Networks – P and others brought suit against RealNetworks alleging trespass to property and invasion of privacy, claiming that RealNetworks’ software products secretly allowed D to access and intercept users’ electronic communications and stored information without their knowledge or consent.  RealNetworks argued that before a user can install either of these software packages, they must accept the terms of RealNetworks’ license agreement, which appear on the users’ screen.  There was an arbitration clause in the agreement.  D cited this clause as binding authority for its assertions that arbitration was required.  (This case deals with what is necessary to satisfy the writing requirement).
· Is clicking on the screen going to satisfy the SOF?

· P argue that electronic agreements are not writing agreements and that even if some electronic agreements are considered to be writings, this one isn’t b/c it isn’t printable/savable (no obvious print button)

· Court looked to the dictionary definition of “writing”- electronic agreement falls within what is considered to be writing

· Court questions how the FAA (Federal Arbitration Act) and WAA (Washington Arbitration Act) could contemplate electronic agreements if there was no such thing when these statutes were passed

· Could argue that Congress intended to make it open-ended to encompass future technology 

· Court also states that Congress now is contemplating putting in language to include electronic agreements [if they’re already covered, then you won’t have to do that- They may be making explicitly what could be implied]

· Do you agree with the court?  What are the reasons for the SOF?  Why do we say certain K have to be evidenced by writing?  

· So the parties know what they were getting into, that it was a real agreement, and that it was satisfied by electronic agreement

· * A concern could be that electronic documents can be altered.

· Even though not directly related to SOF, good precedent for the adapting of the written requirement to the modern age.
· Parma Tile Mosaic & Marble Co. (P) v. Estate of Fred Short (D): MRLS was a construction manager for a project.  Hired CoDefendant Sime Construction to do work on the project.  Sime ordered tile from Parma on the condition that MRLS guaranteed payment.  MRLS faxes message with name on the top but it was unsigned.  Parma delivered the tile to Sime.  When Sime failed to pay, Parma billed MRLS in reliance upon the faxed document.  
· Was there a signature?

· There has to be a writing signed by the party to be charged- party against whom the claim is to be enforced

· Is this fax with name of party to be charged (MLRS) across the top a signature for purposes of NY SOF

· Court says that it is considered sufficient because a signature doesn’t necessarily have to be written in ink- may include symbol or signature such as the letter head and therefore signature is present and K is enforceable

· This isn’t a question of MRLS arguing forgery- they don’t deny that fax was sent- MRLS is trying to get off on technicality- SOF is to prevent fraud and putting name on it is good enough 

· Article I § 1-201(37) of UCC [signatures] – authentication may be stamped printed or written on letterhead.

· This is not a UCC case because it involves the transaction of goods, not the sale of goods.  

E-Sign Act (p. 515)

· The statute provides to enforce K entered into electronically- the mere fact it was electronic doesn’t invalidate K

· To give it certainty, Congress passed this legislation

Uniform Electronic Transactions Act & Uniform Computer Information Transactions Act (p 515)

· These laws have been very commercial- computer consumer thinks industry has capture the process- that these are insufficient for consumer protection

S4:  Assignment, Agency and Beneficiaries
Assignment

· Transfer of a K right (assignment): B (obligee/assignor) has a right against A (obligor).  B transfers the right against A to C (assignee).Transfers are assignments only if they are complete, absolute transfers of a right to a consideration.

· The assignor must not intend to retain control over the property. The intention of the assignor is crucial.

· Furthermore, transfers are assignments only if the transfer is an irrevocable right to consideration not originally supposed to go to the party receiving the right.

· Transfer of a K duty (delegation): B empowers a delegate C to perform a duty that B owes to an obligee (A).

· Transfer of K rights and duties: transferor (B) assigns rights and delegates duties (against and owed to A) to transferee (C); a transfer of the contract.
1.  Assignment of Contractual Rights

RESTATEMENT/UCC:

Assignment and the UCC—§ 2-210(b):

I.  The UCC deals with assignment similarly to the restatement:

1. The UCC permits the parties to agree not to assign rights to third parties; however, upon the 
completion of a performance, the party who completed performance can always assign the right to    the consideration to a third party, irrespective of the contract terms.

2. Otherwise, the UCC permits assignment unless:

a.  the assignment materially increases the burden or risk imposed on the obligor,

b. the assignment materially impairs his chance of obtaining return performance from the assignee (if rights and duties are transferred).

CASES:

1) Kelly Health Care v. The Prudential Insurance Co. of America (1983): Green (wife) incurred hospital expenses at Kelly Health Care.  Green had taken out a medical insurance policy with Prudential.  A document executed by Green’s wife prior to treatment consisted of a standard assignment of benefits from Green to Kelly.  Prudential refused to pay. Judgment in full amount against Green (Green “assigns” benefits from insurance to Kelly), but Kelly goes after the deep pockets (Prudential).  Prudential seeks summary judgment because Kelly had no basis for suing Prudential (no K between the two).  

· Issue:  Whether Kelly was an assignee of benefits from Green, so that Kelly could collect on behalf of Green hospital bills from Prudential.

· Court says documents signed by Green do not constitute an assignment.  To be a valid assignment, a transfer must be:
i) Absolute.  Assignor no longer has any rights, only assignee has rights.  

ii) Irrevocable.  

iii) Complete (i.e., Green out of the K).

· Transfer vs. Assignment.  An assignment is a transfer, but not all transfers are assignments.  Court says this is a transfer, not an assignment.

· Kelly says that they were a third party beneficiary.  Court shoots down argument; in order to be a third party beneficiary, that party must have been in the intent of both parties at time of contract formation. (SEE LATER CASES)

· SHANTAR:  Kelly is not entitled to recover against Prudential as a third party beneficiary, for such recovery is limited to where the parties clearly and definitely intended to confer a benefit on the particular party seeking to enforce the contract between those parties. Here, such a contention would fail, for at best Kelly was a potential and incidental beneficiary, not an intended beneficiary at the time of contract formation.

· U.C.C. §2-210(2) – free assignability with similar exceptions.  U.C.C. says that even if there is an agreement otherwise, if there is a breach of K when one party has fully performed and is simply waiting for payment, the party can still assign the right to collect payment (regardless of what it said in K). 

· Delegation of Contractual Duties vs. Assignment of Rights.  Major difference between the two:  

iv) Under an assignment, assignor loses all duties.  Example: passing a football, no longer have the ball.

v) Under delegation, party still has duties. Example:  spreading a virus or disease (you still have it, but so does the other party). Even after a delegation, the person bound will be subject to that duty (a) unless that person is released by the other party or (b) until the duty is discharged by performance.

2. Delegation of Contractual Duties

· Transfer of rights to third party is called an assignment 

· Transfer of duties to third party is called a delegation
· RESTRICTIONS ON DELEGATION

· Parties can prohibit delegation in their K

· Delegation prohibited generally if the obligee has a substantial interest in having the obligor himself perform the K.

· Unlike assignment, delegation does not result in a complete substitute of the delegate for the delegator.  Unless the obligee agrees to release the delegator from responsibility, he remains obligated under the K.  

· Delegate non-performance could also render him liable to the obligee, but not always.  Depends on whether the delegate has assumed the duty to the obligee in promising to perform it.  

· HYPO:  A agrees to paint B’s house for $5,000.  A then hires C to do the painting.  Delegation established by separate K, C not assigned A’s right to payment from B.  If job requires intricate, detailed mural, argument could be made that original K is based on A’s individual craftsmanship.  If simple housepainting job, K likely delegable. 

· If A-C contract assigned rights and delegated duties, Restatement 2d § 328(1)/UCC §2.210(4) would control.

CASE:

1) Sally Beauty Co. v. Nexxus Products Co. (1986): Nexxus entered into K with Best, under which Best would be the exclusive TX distributor for Nexxus (D) hair care products.  When Best was acquired by and merged into Sally (P), Nexxus (D) canceled the agreement.  Sally sued, claiming Nexxus breached K by canceling.  Nexxus defended by asserting the K was not assignable to Sally.  After a series of motions and hearings, DC granted D Nexxus motion for SJ, ruling that the K was for personal services and therefore unassignable.  Sally appeals.  
· Trial court says Nexxus wins because a party cannot delegate duties on a contract for personal services (i.e., Bruce Springfield signs a K with Fleet Center to play a concert for $200 million.  Bruce can’t contract out that duty to Professor Pettit for $5 million).

· Court of Appeals affirms, but on a different theory based on U.C.C. §2-210.  U.C.C. applies (like it did in Lady Duff Gordon) because even though it is a K for services, based on products/goods!

· UCC ARGUMENT:

(1) could argue that really is a services K b/c contracting for just the sales services 

(2) other side, Lady Duff case: exclusive dealing in goods is incorporated into the UCC (§2-306(2))

· U.C.C. §2-210(2):  Exceptions to when things can’t be assigned.  §2-210(1) deals with delegating duties:  “A party may delegate his duty “unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts of the contract.”.

(1) SHANTAR:  According to the Nexxus court, as a matter of law, a party cannot delegate a duty to a subsidiary of a wholly-owned competitor of the party to whom the duty is owed.

· Does Nexxus necessarily have a “substantial interest” in having Best (“his original promisor”) do it?  Isn’t it more that they have a “substantial interest” in NOT having Sally Beauty Co.??!!!

· Dissent:  Posner – there is no problem with Sally distributing Nexxus products even though owned by a competitor because they have no monopoly on hair care products.  Also, Sally is not just selling its own products, but lots of other companies products. Also, don’t stop the contract now. Wait to see if they use “best efforts.”  If they don’t, then Nexxus can sue for damages. What Nexxus should have done, Posner says, was “demand assurances” of the performance. (See below section.)

· U.C.C. §2-210(5) – The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and may without prejudice to his rights against the assignor demand assurances from the assignee.

Manifesting Assent through an Agent:  Types of Authority
· Agency is fiduciary (one acts for another in a position of trust) relation which results from the manifestation of consent by one person to another that the other shall act on his behalf and subject to his control, and consent by the other so to act.

· Principal is one for whom action is to be taken; One who is to act is agent.
· Agent can bind principal to K only if it has the authority to do so. 

· Terms:


· The fiduciary is the trusted person

· The lawyer acts in a fiduciary capacity for his or her client

· A trustee is a fiduciary for his or her beneficiary

· An agent is a fiduciary for his or her principal

· An agency relationship consists of three elements
1. Mutual consent to a relationship in which

2. One party (the agent) acts on behalf of another (the principal) and

3. Subject to the principal’s control

CASES:

1)  New England Education Traditional Training Service, Inc. v. Silver Street Partnership: 

Silver Street acquired a parcel of real property from the Humphreys.  However, due to an indexing problem, D was unaware that the property was encumbered with a mortgage held by NEET (P).  Not long after the transfer, P informed D of the outstanding mortgage.  The parties entered into settlement negotiations, but were unable to reach an agreement.  P commenced a foreclosure action that was followed by a 3rd party complaint and numerous cross-claims.  D retained an attorney to resolve the dispute and foreclosure action and gave him general authority to conduct the case, which included conducting settlement negotiations.  Other than the one instance where the attorney was authorized to offer $10,000, D never authorized the dispute to be settled for any amount.  The trial court granted P’s motion for SJ on the basis that a $60,000 settlement agreement had been reached by the parties’ attorneys.  D appealed.   
· Did D’s lawyer have authority to bind client to $60,000 settlement?
· Three types of authority:
· Express authority- explicit authority communicated to an agent 
· (here, $10K amount to settle was express authority which P rejected)
· Implied authority- actual authority circumstantially proven from the facts and circumstances attending the transactions in question (just like implied in fact K)

· P argues that D hired atty to settle the case; atty makes the offer, and when it’s rejected, D allows atty to continue to negotiate.  This all implies that this is the guy who is authorized to settle
· The court rejects this argument.  Court says that client retains power and right to approve the settlement unless its clear that the particular settlement was authorized- not clear D gave lawyer that authority.  Therefore, there was authority to negotiate but not to reach a final agreement without the client’s consent.

· Apparent authority- conduct of principal leads 3rd party to rely on agent’s authority

· this looks like objective theory of K formation because principal can be bound even if he didn’t intend to be bound.  

· E.g. Embry – even if employer didn’t intend to rehire employee, if he created that impression by the words that he used that is enough

· The above break down into 2 general types of authority:

· Actual – (express and implied) communicated authority manifests assent to agent 

· Here, we look at what went on between the principal and the agent
· Apparent – principal manifests assent to 3rd party

· Here, we look at what went on between the principal and the 3rd party
· This court says there is an important distinction between having the authority to negotiate and having the authority to bind your client = no implied authority to settle.  The client retains the right to authorize a settlement 

· Court also rejects the apparent authority argument.  To invoke this doctrine the conduct has to actually come from the principal. 3rd party cannot make an assumption of apparent authority based on the attorney’s actions. Belief of authority must derive from the principal’s conduct.
· However, some courts may say there was apparent authority by hiring a lawyer and allowing him to negotiate.  This case may have come out differently if the settlement was closer to what he was authorized to do.
· 2)  Sauber v. Northland Insurance Co.: McDonald owned car and insurance for the car- he sold car to Sauber, his brother-in-law.  The insurance is good for two years.  Sauber calls insurance company and says that the woman on the phone said it was OK for him to drive it and the insurance was still good.  Woman on the phone said that he only asked whether it could be done and she said that it could if the car was paid in full.  Then she claimed he said he would call back.  There was a note of this in his file – but some parts were in pencil rather than in ink, specifically “will call back/paid in full” with the date.  She claimed that her pen had run out of ink.  McDonald had reserved the right when he sold the car to use it.  He borrowed it and got into an accident.  Sauber then went to use the insurance money to pay for the damages.  Jury found in favor of Sauber and motion was made for JNOV and new trial; JNOV was denied but motion for new trial was granted.  Both parties appealed.  Court affirmed denial for JNOV and order granting new trial REVERSED.
· This case is concerned with the receptionist’s authority to bind the insurance company.
· The Court finds apparent authority – do something that makes a third party reasonably believe that there is authority
· Court finds that if you are a company with a telephone number and invite public to use that number and designate someone to answer the phone, and that person purports to answer questions on behalf of the company, that is enough for the person calling to believe that you have granted authority.

· Business has burden of rebutting the assumption

· D’s argument:  P failed to establish that person he spoke to was agent of D

· However, the presumption is that she has authority- if P believes she has authority and D was responsible for creating the assumption of authority, that’s good enough

· What if representative deliberately sabotaged the company by giving false info?

· That affects actual authority BUT NOT apparent authority which is the key issue here

· Hypo:  Suppose P calls and makes offer to buy D’s company and representative says it’s a deal?  The representative doesn’t have the apparent authority to do this.

· Hypo:  What if everything is the same but we find out person answering the phone was a janitor and this was the janitor’s idea of having some fun  ( Cases are divided on this

· P. 544 lists reasons where apparent authority occurs…the business must permit an employee to answer the telephone (see below).

· The principal has to create the impression (here having phone #, allowing someone to answer the phone) which makes the third person reasonably believe there is authority.  But if the principal didn’t do anything, this rule doesn’t apply. 

Third-Party Beneficiaries of a Contract

· Occurs when parties to a K create rights in a third party.  Two types of third-party beneficiaries—creditor beneficiaries and donee beneficiaries—have been allowed to enforce a K in which they are not a party.

· Incidental beneficiaries are third parties who cannot enforce a K.

     Intended Beneficiaries

3) Lawrence v. Fox (1859):  Holly (promisor) owes $$ to Lawrence (3rd party beneficiary).  Holly gives exact amount of $$ that she owes to Fox (promisee).  Fox says that he will give the $$ to Lawrence the next day.  But Fox never pays Lawrence.  Lawrence sues Fox.  
· Court ruled in favor of Lawrence.  Allows him to sue to enforce K.  Precedent if you have creditor beneficiary problem. 
· 2 relevant arguments by Fox:

· Agreement between Fox and Holly, even if proved, was void for want of consideration. 

· No privity of contract between Fox and Lawrence (i.e., no contractual relationship). You had no obligation to me, so I should have no obligation to you. 

· The primary precedent in this case was Farley v. Cleveland
· Distinction between case and Farley – Cleveland (promisor) made promises to  BOTH Moon (promisee) and Farley (beneficiary).  This wasn’t the case here.  Fox only promised Holly; no promise to Lawrence.

· Lawrence had nothing to do with the creation of this contract between Fox and Holly. What Holly and Fox made, they can destroy and Lawrence could do nothing about it (except go after Holly for his $).

· Dissent argues that we should only allow this type of recovery if there were a trust.  When there is a legal trust relationship, the beneficiary could sue the trustee.  So, one way to argue for Lawrence is to say that Lawrence was a beneficiary of Holly’s property; where Holly is creator and Fox trustee. 

· But ct says no trust here- b/c not the same money being transferred and money wasn’t being held for Lawrence.  If you’re a trustee and given a sum of money, you can’t spend it.  Here, Fox could spend the money that Holly gave to him.
· Agency argument (concurrence) – “the promise was to be regarded as made to the P through the medium of his agent, whose action he could ratify when it came to his knowledge, though taken without his being privy thereto.” (Total fiction.  No agency relationship between Holly and Lawrence).

· Why not let this action for efficiency stake?  Instead of two cases (Holly sues Fox; Lawrence sues Holly), why not just have one case, where Lawrence sues Fox???

· Another argument (though not made in Lawrence):  “Novation argument” (substitute for the original obligor a stranger to the original K) – Lawrence would give up claim against Holly in order to go after Fox.

· For a long time, courts were very reluctant to allow parties who were not privy to the K to sue!!  But those people who benefit from the K can sue the promisor of the K.
· NOTES:
· Under English Common Law, beneficiary could not sue unless s/he could establish that the promisee was acting as his/her agent or that the K created a trust.
· In this sense, Lawrence v. Fox is groundbreaking.  Now the parties to a K do have the power the create rights enforceable by a person not a party to the K and intended beneficiaries can sue pursuant to these rights.
Seaver v. Ranson (1918):  Dying wife wanted house to be left to niece (P).  Judge husband got it wrong in the first will, but promised his wife that he would make appropriate accommodations for niece in his own will.  He died and niece got nothing.  She wants $$$.  Ultimately hold for niece.
· Essentially, this case determines the legality of DONEE third party beneficiaries.

· Relationship between promisee (wife) and beneficiary (niece) is different than in Lawrence v. Fox.  In that case, Holly (promisee) and Lawrence (beneficiary) had a creditor/debtor relationship.   In present case, Mrs. Beman and Seaver have a DONER relationship!

· Trust relationship?:  Court ruled that Mrs. Beman would have had to say “I am giving you this property in trust for my niece” to her husband.   That didn’t happen, so no trust.

· Court wants to broaden parent-child category (already allowed in law)…an aunt-niece relationship may be even stronger, so why not this relationship as well? Court goes even further and allows all donee third party beneficiaries- thus not only can a creditor beneficiary sue for promise but a donee beneficiary as well
· Is this case stronger than Lawrence v. Fox?  Yes.  In Lawrence, Lawrence could always go after Holly (the original debtor).  But in Seaver, even if Mrs. Beman is alive, Seaver would not have a case against her unless there was reliance to her detriment (say she didn’t buy a house because she knew she was going to get her aunt’s).  So if Seaver isn’t allowed to go after Judge Beman, Seaver doesn’t have a case.  No.  There are some jurisdictions that allow donee, but not creditor, third party beneficiaries.  With creditor relationship, one party is down and one is up- so fair for down party to sue.  With donor relationship, Seaver isn’t down by anything, just going to get a gift.
· Unless the K was made for the purpose of benefiting that other person, there is no right to sue.  E..g. if  I promise to pay Pettit for a new hornet, Pettit can enforce that promise against me.  American Motors, however, cannot enforce that promise against me, even though they will be benefiting from the sale of another Hornet.  
· Distinguishing Intended From Incidental Beneficiaries

4) Sisters of St. Joseph v. Russell (1994): Russell was injured on the job, but didn’t know who his employer was (probably a sub-contractor type situation).  Court determined that Aetna was Russell’s employer and soon thereafter, the four purported employers and their insurers entered into a Disputed Claim Settlement (DCS) agreement with Russell.  The Hospital then brought an action against Russell and Aetna (as a third-party beneficiary-K made for the benefit of paying them). 

· In trial court, hospital won against Aetna, but not against Russell.  In Court of Appeals, judgment against Aetna was reversed on grounds that if Russell is not liable, then Aetna cannot be liable. Supreme Court REVERSED Court of Appeals.  Says Aetna should pay!

· Why is this case here? 

i) Case distinguishes between INTENDED beneficiaries and INCIDENTAL beneficiaries. (Bottom line:  Intended beneficiaries can sue.  Incidental cannot.)

ii) Establishes what defenses a promisor (Aetna) can raise against a beneficiary (Sisters).

· How do you determine if the beneficiary is intended or incidental?

1) Look at the DCS agreement first (i.e., the terms):

1. Court finds that DCS is NOT ambiguous, but infers that SOMEBODY (either Russell or Aetna) was going to pay the hospital for medical bills.

2. DCS agreement also states that Aetna would pay medical bills prior to signing of K, and Russell was responsible for all other future expenses.

2) Courts could also look at the circumstances under which the contract was made:

· Seriousness of injury (“they saved my life”)—parties knew he had received medical services from the hospital and needed to pay for them.

· How is this case reconciled with Kelly Health Care? In Sisters, the parties KNEW who would provide the medical services.  In Kelly, there was no intended beneficiary because the services had already been provided without designating Kelly as the intended beneficiary.

· Rest.2d. §309. Defenses Against the Beneficiary: (4)Beneficiaries’ (Sisters) right against promisor (Aetna) is subject to any claim/defense arising out of its own (beneficiaries’) agreement; and (2) If a K ceases to be binding in whole or in part b/c of …the right of any beneficiary is such discharged or modified.

· General rule is that if you don’t owe party you contracted with, you don’t owe beneficiary (called ‘proof of entitlement’ to recovery).  BUT an agreement can void this general rule.


· Rest.2d. §302.  Intended and Incidental Beneficiaries (pg. 601): (1)(a) this is a creditor beneficiary; and (1)(b) is a donee beneficiary.  

· Incidental Beneficiary Examples:

a) B contracts with A to buy new car manufactured by C. C is an incidental beneficiary even though promise can only be performed if $$ is paid to C.

b) A contract to erect a building with B.  B then contracts with C to provide lumber for the project.  C is an incidental beneficiary to A (and vice versa).

c) A contracts with B to improve land/property.  C is a neighbor (and also an incidental beneficiary).

S5:  CONSIDERATION  (PART 1):

A&E:

· Consideration is only an issue when there is an outstanding promise to be enforced.  It does not affect the validity of executed promises.  (Bullet 2 of Fischer Case)

· Evolution of theory:

· Early common law cases found consideration so long as a benefit or detriment could be identified.


· During the late 19th century, bargain for theory of consideration begins to emerge.

· Pursuant to this theory, it must be apparent that the detriment promisee suffered was in exchange for the promise.

· Detriment – Any relinquishment of a legal right.

· Could take the form of an act, a forebearance, abandonment of an intangible right.

· Courts do not discriminate between the immediate suffering of a detriment and a commitment to suffer a detriment at a later time.  

· How does the benefit fit into the bargained for theory?

· Plays only an evidentiary function.

· Reflected in Restatement 2d. §71:  A gain or advantage to the promisor is not required for consideration.

· Hypo:  A gives B skis in return for B’s promise to quit smoking.

· A’s motive isn’t of real concern.  Courts primarily concerned with his intention to exchange his promise to give B skis for B’s promise to quit smoking.

· The Bargain Theory of Consideration

· Consideration for promise means factors which promisor considered when he promised, and which moved or motivated his promising.  Although not a precise equivalent, “motive” is close in meaning to “consideration.”

· In this century, consideration became identified with the existence of a bargain.  

· Rest.2d. §71(1) defines consideration in terms of a bargain:  “To constitute consideration, performance or return promise must be bargained for (i.e. §71(2) - something that is bargained for is something that “is sought by the promisor in exchange for his promise and is given by promisee in exchange for that promise.”)


Notes on § 71:

· Reflect bargained for theory (1).

· “Inducement” determined from manifestation of intent and not the probing of the minds of contracting parties.  (Objective test).


CASES:

Distinguishing Bargains from Gratuitous Promises

1) Hamer v. Sidway (1891):  Uncle would pay $5000 to 15-year-old nephew if he didn’t drink, smoke or gamble until he turned 21.  Nephew turns 21; uncle says that he’s earned it, but the uncle is holding it back until the nephew is responsible enough to get the money.  Nephew is 33 when uncle dies, still doesn’t have money.  The court ultimately rules for P nephew because a waiver of a legal right at the request of another party is sufficient as consideration for a promise. 

· Statute of Frauds problem?  Normally yes, longer than a year (couldn’t be performed until nephew was 21 – no possible way to be performed in a year) and no writing.  Court says that the letter satisfied the Statute of Frauds.  
· This would most likely hold up in modern court because the Restatement and UCC say that there must only be a writing signed by the party to be charged…the K doesn’t necessarily have to be signed, just something
· What if the uncle had said that he’d give the money when the nephew turned 21?  Not enforceable as a gift promise.  And don’t enforce gift promises for lack of consideration- want to allow giver to change his mind if wants to give a gift.
· Economic justification: gifts are not wealth-producing transactions, so your grandmother gives you a tie that you’ll never wear, so not necessarily wealth-producing, whereas exchanges are moving goods from a lower value to a higher value user

· Did the court view this as a gift promise?  No, the court concentrates on what the nephew gave up – the waiver of a legal right.  Court is responding to the estate’s argument that it wasn’t a detriment to the nephew, it was really a benefit.  May have been an actual benefit, but it was a legal detriment – he gave up a right to do something he had a legal right to do.  

· What if the uncle said…I will give you $5000 if you give up drinking until you reach age 21, and law in NY made 21 the legal drinking age?
· This changes fact pattern because he didn’t have a legal right to drink

· “Legal detriment” – hard to find a stopping point; if you enforce a promise when someone suffers a legal detriment, it’s hard to draw lines; b/c of this the Restatement looks to mutual inducement, not legal detriment.
· 2 questions asked with mutual inducement: 


· 1) Did the promise induce the performance?  Yes, the promise of getting $5,000 induced nephew to abstain from smoking, drinking, gambling

· 2) Did the performance induce the promise?  Maybe.  Perhaps nephew was a namesake?
· Conditional gift promise – promise to homeless person: if you go across the street and pick up a coat, I’ll pay for it; I will give BU $50,000 if they use it for financial aid; both are just conditional gifts because there was no inducement to make the promise;  the satisfaction of giving a gift is not enough as an inducement.

· SHANTAR:  Cases involving “conditional gift promises” may be difficult; it is a substantial question of fact whether the gift was an offer of gratuity or a legitimate bargain.  

· 1. The essential question is: Was one of D’s motives for offering a return promise a desire to see or get the particular return promise from P?


· Why is consideration required? 
i) We want to make sure people consider the legal consequences of what they’re doing.  But if that were true, then a seal, or a statement, or nominal ($1) could be enough.  

ii) The modern approach requires more than just considering what you’re going to do, it requires a bargain or an exchange.  
iii) Hard to draw the line between a gift and a bargain.  
iv) Hamer – if there is a detriment to the promisee, that’s enough.  Modern approach says that that’s not enough – you always have a right to refuse. Modern approach uses mutual inducement – did the promise induce the performance or return promise? 
2) Insert Dahl – in a unilateral K all the promisee needs to do is perform and that is sufficient consideration
3) Fischer v. Union Trust Co. (1904):  Father gave to his incompetent daughter the deed to the property they both lived on as a gift.  Deed stated that there were no encumbrances except for two mortgages that the father agreed to pay when they became due.  As a joke, the daughter gave her father a dollar that her brother handed to her in exchange for the deed.  She then gave the deed to her brother to take care of it.  He didn’t record it until six years later because of unpaid taxes.   For some reason, the father never paid the mortgage and the house was foreclosed.  Father is dead.  The court ultimately rules against the P daughter and forecloses the land.
· Daughter sued the executors of the father’s estate (Union Trust) for breach of K—he promised to pay the mortgage but never did.  Circuit court found for daughter.  Court reversed on grounds that promise was not enforceable.

· Could the father get the land back after giving over the title? No, a completed gift is over and done.  Once it’s given over, can’t sue to get it back.  Here, the delivery of the land was complete so that’s not an issue.

· The issue here is whether there was consideration for the promise to pay the mortgage, which he failed to do.  

· P claimed consideration: $1 [nominal consideration].  Court says that the $1 was a joke.  Really wasn’t a joke – this was their attempt to make it legal (see Dempsey $10).  Why isn’t that good enough? There wasn’t really a true bargain.  

· What is required for there to be a true bargain? Rest. 2d. – Bargain theory of consideration.  Dominant theory, but doesn’t explain every single decision.  

· Why isn’t the $1 consideration?  Idea of a bargain is one of mutual inducement. [bargain theory of consideration].  
· Did the father’s promise to pay the mortgage induce the daughter to give him the $1?  Yes, she wouldn’t have given him the $1 if he didn’t promise to pay the mortgage.  
· Did the payment of $1 induce the father to make the promise?  No.  He didn’t give her the promise in order to get the $1.  The $1 didn’t induce his promise.  

· How do we distinguish between enforceable bargain promises and unenforceable gift promises?  
· Rest.2d. §71.  Requirement of Exchange; Types of Exchange   

(1) To constitute consideration, a performance or a return promise must be bargained for. 

(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

(3) The performance may consist of: (a) an act other than a promise or; (b) a forbearance or; (c) the creation, modification, or destruction of a legal relation.

· The performance or return promise may be given to the promisor or another person and may be given by the promisee or another person. read together?  “does not of itself” – doesn’t have to be the only inducement or primary inducement, but it does have to be an inducement.  If only one of the father’s reasons for making the promise was to get the $1, then that would be enough.  But we don’t believe that getting the $1 was among any of his reasons for making the promise.  

Past Consideration
Rule:  Past consideration is no consideration at all.

(4) SHANTAR HYPO:  Suppose A gives B $100 as a gift. Two weeks
· Rest.2d. §81.  Consideration as Motive or Inducing Cause.
(1) The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.

(2) The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.

Rest.2d. §71 v. Rest.2d. §81:  How can §71 and §81 be later, B promises to give A $100.  B’s promise was induced by A’s performance—But for A giving B the $100, B would not have given A $100.  -  A is certainly not induced by B’s promise, for A already gave B the $100.

- Since A gave B $100 as a gift (i.e., without a consideration) there is no way that A was induced by a return promise that A did not even know would occur.

1)  Moore v. Elmer (1901):  P psychic gave D client some psychic readings (but did not allege that D owed her a debt); D client said that if he died when P psychic said he would that he would pay off P’s mortgage.

· What did Elmer promise?  Pay off Moore’s (psychic) mortgage if he dies before the date she said.  As consideration, he offers the previous business and test sittings.

· Holmes – lots of things wrong; unenforceable as a wager, but we don’t even have to worry about that because there was no consideration.  

· Was there a bargain here?  The sittings induced the promise, but his promise that he’d pay the mortgage did not induce the sittings.  The promise could not have possibly induced the sittings because the sittings occurred prior to the promise.  The sittings were done and then he made the promise.  
· Past consideration is no consideration.  This is correct under bargain theory- if something has already been given, it can’t be induced by future promise.

· SHANTAR:  The complaint did not allege that there was an understanding that the defendant would pay plaintiff for the readings. There was no such understanding, and the consideration was executed and would not support a promise made at a later time. Consideration must be confined to cases where the personal service itself implies an undertaking to pay; mere favors cannot be turned into a consideration at a later time by the fact that the service was requested.

· If P psychic had pled that D client owed her a debt, then D would have offered consideration because D’s desire to get out of debt would have induced his promise to bet the house, so to speak. However, even then P could not claim that her performance (doing the reading) was induced by D’s promise (to pay off her mortgage)—she did not know (even though she was psychic) that D would promise the house.

· Can use outstanding debt/pre-existing duty (discussed below) argument against argument of past consideration.

Moral Consideration

4) Mills v. Wyman (1825):  Son (Levi) gets sick at sea and is taken care of by Mills.  Levi died after 15 days.  Levi’s father wrote a letter to Mills offering to pay the expenses Levi had incurred during his sickness.  Court below says there’s no consideration and grants nonsuit.  Supreme Court affirms.  

· Mills’ services induced the father’s promise, but the father’s promise didn’t induce the service.  Performance happened prior to the promise.  Promise couldn’t have induced the services.  Past consideration is no consideration.

· Court says there are exceptions to this rule [where moral obligation, supported by a preexisting legal obligation or quid quo pro would be sufficient consideration]: 

i) Debts barred by the statute of limitations.  Make a promise to pay the same debt after the statute has run.

ii) Debts incurred by a minor.  Once minor becomes an adult, he promises to pay the debt anyway.

iii) Debts incurred by a bankruptcy.  Debts are discharged and then the debtor later promises to pay the debt.

· Which of these isn’t like the others?  There is no legally enforceable obligation against a minor.  The other two, something happens that removes the obligation.  A minor never had an obligation (a minor doesn’t have a legal duty until he becomes an adult).

· Does the court think that the father has a moral obligation to pay Mills?  Yes, the father has a moral obligation, but the court says there are only limited circumstances where a moral obligation is a valid/sufficient consideration.

· Any other ideas that Mills could have to get paid? Quantum meruit – restitution.  See Cotnam v. Wisdom where the court held that a doctor could recover for services rendered to an unconscious patient.  She provided personal services.  But is the basis of restitution is unjust enrichment to the father?  Hard to argue – the service was provided to the son.

· Any other examples where we might give effect to promises that came after services were rendered?  Direct material benefit: When someone gives a direct benefit as a volunteer, but then the person receiving subsequently promises to pay, might have to pay even though the performance occurred before promise. 

5) Webb v. McGowin (1935):  A construction worker, whose job was to lift 75lb. blocks of cement and drop them on the floor down below; noticed that D (McGowin) was standing below and would be hit and possibly killed by the falling block.  In order to save D’s life, P fell with the block and seriously injured himself.  D promised to pay him $15/every two weeks for the rest of his life because of this sacrifice.  McGowin paid for eight years, until his death, and then the payments stopped.  

· **This case represents an EXCEPTION to the rule that past consideration = no consideration and moral consideration = no consideration.**
· Statute of Frauds problem?  Court says no – even though just an oral agreement.  Agreement could have been performed in one year (though it wasn’t).  The K was for “lifetime” – it is possible a “lifetime” would only be another day.

· Bargain Theory:  Idea of mutual inducement.  Did Webb’s performance (falling from the second floor) induce McGowin’s promise?  YES.  Did McGowin’s promise induce Webb’s performance? NO.  Promise to pay bi-weekly came AFTER performance (falling from the second story).  Past consideration is NO consideration.

· Mills v. Wyman- can be distinguished b/c 3rd party was involved (father) who got no benefit from it.  McGowin also discusses a material benefit to D which is another ground for distinguishing the two cases.  The court appears to be saying that it’s the money that counts.
· Booth v. Fitzpatrick – if I promise to take care of your bull, that K is enforceable.  If I promise to take care of your son, the K is NOT enforceable.  Idea is based on economics –bulls are property; sons are not.

· Court says that saving a person’s life is “far more material” than caring for a bull.  Preservation of life is not just sentimental value, but also confers a material economic benefit.  Pettit thinks this idea is hilarious- a person’s life does have material benefit (or human life can be quantified)!

· Could P have relied on a restitution theory in this case? Benefit conferred (unjust enrichment), but did Webb have a reasonable expectation of payment?  Or was it totally voluntary – based on moral considerations?

· Is this a stronger or weaker case than Cotnam v. Wisdom?  You can argue both.  
· You can argue that it is a weaker case here than in Cotnam because in Cotnam there is a doctor who is much less likely than P here to offer services gratuitously.  Webb isn’t in the business of selling these types of services whereas the doctor in Cotnam was
· You can argue that it is Stronger case here – 1) promisor was definitely benefited by refuted promise; in Cotnam – not really a benefit because victim died.  We also don’t know if perhaps in Cotnam, D would have even ACCEPTED the promise.  We know that here there was an express promise to pay and that McGowin appreciated the promise based on paying Webb for 8 years.
	When
	Then

	1.  a person conveys a [material, direct, substantial, economic] benefit on another and
	The promise is supported by consideration.

The promise is enforceable.

	2.  that creates a moral obligation to pay for that benefit (not a gift) and 
	

	3.  the person benefited promises to pay for that benefit and
	

	4a.  the promisee suffered some detriment in providing the benefit or

4b.  the promisee suffered some grievous injury in providing the benefit and
	

	5a.  the promisor begins to pay

5b.  the promisor pays until his death
	


· Thus, the more facts in the “when” clause, the narrower the holding; the fewer the facts, the broader the rule and the more precedential value it has

· In Webb, the promise would be enforceable under Rest. 2d. and binding as the promise was necessary to prevent injustice and the exceptions weren’t met (not a gift and value isn’t disproportionate)

S6:  Consideration (Part 2)

Contract Modification & The Pre-Existing Duty Rule

1) Alaska Packers Assn. v. Domenico (1902): Libellants in case (in admiralty law = plaintiffs) and appellant corporation (D) entered into a prior K where appellant promised to pay each of the libellants either $50 or $60 for services rendered on a fishing boat, plus 2 cents per red fish. After libellants arrived to do the work, they stopped and demanded to get paid $100, instead of the original amount.  Company couldn’t get other fishermen, and signed K with reservation.  After the fishing trip, company refused to pay any more than original K.  

· Holding – Preexisting Duty Rule- Promising to do, or doing, something you are already obligated to do, cannot be consideration for return promise.  There’s no consideration for D’s promise to pay $100 b/c P had a preexisting duty to perform those services.
· Court determined that the fishermen simply coerced the captains.
2) Stilk v. Myrick (1809): Same kind of fact pattern as in Alaska Packers, but here two sailors abandoned ship without replacement.  The captain told the rest of the crew that he would divide the 11 person salary into nine.  Distinguishable from Alaska Packers because, in the present case, there was an emergency situation.  Also, there is a greater burden to the sailors – the ship lost two men.   
· The court, however, says that there was no consideration.  Sailors sign up for any emergency that could happen at sea. If ruled otherwise, there would be an incentive for sailors to coerce captains in the middle of sea. 

· SHANTAR:  Note that the court makes a finding of fact that the crewmembers were committed to performing duties in the absence of other crewmembers.  Had it found otherwise, there would have been a bilateral modification, which would have created a binding modification on both parties.

· Pre-existing Duty Rule: Modifications are unenforceable unless supported by consideration.
· Pettit – Consideration is not a good tool for determining K modification cases.  We do not want to enforce K modifications that were brought about through duress, fraud or coercion.  But we DO want to enforce K modifications in other cases. (IMPORTANT)
· The UCC and Restatement don’t like using pre-existing rule to determine which modification to enforce because it undermines good sense business modification and doesn’t prevent unfair business takings

· Can we get around this by simply tearing up the old K and signing a new one?  Yes, but only if at some point in time, the parties are not bound to each other. [then each party has to risk the other party being able to walk away at any time where as modification keeps obligations and K will remain]

· Hypothetical situations:

· Creditor claims he is owed $100; Debtor admits that he owes $100; Debtor writes check for $50 (on back says “endorsement of this check constitutes an enforceable agreement to accept as the full amount that the creditor has against the debtor”).  Creditor wins.  Rule – partial payment of LIQUIDATED (certain and undisputed as to both validity and amount) debt does not void original debt.
· Creditor claims he is owed $100; Debtor admits that he owes $50 (won’t admit that he owes the full $100); Debtor writes check for $75 (with same stipulation on the back).  (Partial payment of NON-liquidated debt.)  Debtor wins.  Why?  We want to encourage compromises!!!  There is consideration based on debtor paying more than he believes he owes (consideration).  

· Does it matter if the debtor, before endorsing the check, crosses out the language that says endorsement means extinguishing of debt?  No, because the crossing out would mean it was a counteroffer (as you can only accept an offer that you can reasonably believed that the offeror would accept).  You know the debtor is not saying that you can cash that check and go back for more.
· Creditor claims $100; Debtor admits $50; Check is for $50 with same language on the back. (Partial payment of NON-liquidated debt.)  Courts are divided here, but Rest.2d. says debtor wins, for same reason as #2 – we want to encourage compromises and this could be considered a compromise because creditor did cash check with stipulation that this was for full payment!  

· U.C.C. §2-209:  An agreement modifying a K does not need consideration in order to be binding.  However, modifications must meet test of good-faith.  And if it has already been completed, the courts will undo it!
Notes on Restatement 2d:

*  Note that the Restatement does not talk about additional consideration BUT it does address unanticipated circumstances.  Courts following this doctrine would have to ask the principal question asked by the court in Stilk v. Myrick.

SHANTAR:  The above analysis differs with respect to doing fewer duties.

a. If A promises to do W and X for B in exchange for Y, and B tells A that he

                 does not have to do W, then A cannot sue B for damages for not doing W.

b. However, if B changes his mind and tells A that he must do W and X, then

                           A must perform W and X. B’s promise to not hold A liable for W is without

                           consideration since A is already obligated to do W (pre-existing duty rule). Upon 
                           completion of X, however, A is probably not liable for W.

                         c. Why not just destroy the old contract?

      1. If A requires more from B for X and B agrees, then can’t A and B just destroy the

          old contract and write another one including the additional duties?

  
a. Technically, yes. If A and B both agree to destroy the old contract through

bilateral rescission, then the contract is no longer binding. = rescission and    

novation
  
b. However, there must be some point where both parties agree that neither

                 of them are bound by the original agreement.

      2. As a practical matter, in most modification situations, both parties are not willing to

          say that neither of them are bound because .

   

   
a. The preexisting duties still exist—the question is whether the parties should

                 take on new duties in exchange for new consideration.

   
b. They are not destroying; they are modifying.

Notes:  UCC explicitly does away with the pre-existing duty rule, however pursuant to Comment 1, retains a good faith requirement.

SHANTAR: Posner supports this theory of the preexisting duty rule, arguing that the preexisting duty rule should be grounded in the theory of duress, not consideration.

i. Essentially, critics of the rule argue it does too much:

   1. Some one-sided modifications are economically sound.

   2. The rule manipulates the doctrine of consideration.

   3. The rule allows bad faith exploitation in exchange for an economically unfair consideration.

3)  Brian Construction and Development Co. v. Brighenti (1978):  General contractor hires subcontractor for excavation; K signed; then, after work has begun, turns out there is sub-surface rubble; subcontractor refuses to continue b/c work would cost significantly more than what he contracted for; signs preliminary modification, but then stops again once he realizes he might not get paid for it.  Contractor brings case against subcontractor for damages.  Court finds for Brian (contractor).
· Case explores theory of unforeseen circumstances with modifications of pre-existing contract.  An exception to the preexisting duty rule.

· Rest.2d §89 (page 697)- a promise modifying a duty under a K not fully performed on either side is binding: (a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the K was made; (b) to the extent provided by statute; (c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.
· Two options here: 1) this is an exception to pre-existing duty rule; or 2) this does away with the pre-existing duty rule entirely. There doesn’t need to be consideration if (a), (b) or (c), then you can modify a duty under K; consideration is not required in addition to these provisions.
· One argument – there was NO pre-existing duty to remove the rubble!!  The cost of removal was not included in the K price. Thus, removing the rubble constituted an entirely new contract.  Defendant can’t win on this argument.  He either breached first K or second K because he stopped working altogether.
· Pettit argues that the Court here is not really relying on § 89 even though they cite it.   They are essentially NOT talking about a pre-existing duty but rather a duty not part of the original K.  
· When the subsequent agreement imposes upon the party seeking greater compensation an additional obligation or burden not previously assumed, the agreement, supported by consideration, is valid and binding upon the parties. The promise of additional compensation in return for the promise that the additional work required would be undertaken constitutes a separate, valid agreement supported by valid consideration.

· Common law required consideration for any modification.
· Under UCC not necessary. 
· Several states have enacted statutes negating pre-existing duty rule
· Over inclusive – make some sound business modifications unenforceable; it is often in both parties best interests to modify a K
· Under inclusive – even if there is slight consideration, it allows modification even if there is coercion.

· Works in strange way – since it is a consideration doctrine, it cannot undue a COMPLETED TRANSACTION. (However, landlord who takes some rent can still sue as transaction is not yet fully complete).

· U.S. v. Stump Specialties (1990) – Judge Posner talks about K modification; argues that a better way to deal w/ K modifications would be to allow them (at least if written) regardless of consideration and then rely on defense of duress to prevent abuse.  SEE ABOVE NOTE ON POSNER.
· Problems with Pre-Existing Duty Rule:  (1) Different results if promise is to pay more vs. receiving less .  (2) Potential to invalidate perfectly reasonable Ks and won’t prevent unjustness. +
· Hypo: If money had been paid, D can’t get it back by saying no consideration (b/c past, completed performance).  But in a landlord-tenant hypo where landlord agrees to take less money for rent and he takes less money, he can sue.  D (tenant) would argue that it’s a completed transaction, but P would win, b/c it’s not complete until all the money has been paid. +

· Hypo: Foakes v. Beer doctrine. Liquidated debt – undisputed as to both validity and amount. +
4)  Wisconsin Knife Works v. Nat’l Metal Crafters:  Wisconsin Knife Works, in their manufacturing capacity, wanted to make drill bits for Black and Decker.  To do this, went to Crafters and said needed metal spade bit blades to make drill bits. They made six purchase orders, and on the back of all the purchase orders there was language that no oral modification could be made. National sent letters acknowledging the first two orders and sent delivery dates along with that.  Note, in this case the buyer is not setting the delivery dates, seller is.  Delivery dates for the net 4 orders set orally and after the D fails to meet these dates, P takes no action.  On July 31st, Wisconsin issued a new batch of orders and a year later National was finally producing the blanks.  On Jan. 13, 1983 Wisconisin told National K would be terminated.  Jury found for D- K was modified regarding the delivery dates. (Clean this up)

UCC, § 2-209—Modification, Rescission and Waiver:

1. An agreement modifying a contract within this Article needs no consideration to be binding.

2. A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such as requirement on a form supplied by the merchant must be separately signed by the other party.

3. The requirements of the statute of frauds section of this Article (2-201) must be satisfied if the contact as modified is within its provisions.

4. Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.

5. A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other part that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.

P’s claim:  Wisconsin said they’d been more than accommodating.  They only had half of the 
stuff and were over a year late.  

D’s claim:  They say the real reason was that this was just an excuse or pretext for getting out of an unprofitable deal.

· Common law doesn’t accept No Oral Modification (NOM) clauses.  This changed by UCC which recognizes them.

· UCC §2-209(2): A signed agreement which excludes modification except by a signed writing can’t be otherwise modified, but except as b/w merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.

· This provision is applicable here- judge should’ve instructed the jury that modifications must be in writing.  UCC gives effect to NOM clauses so applicable.

· Posner applies UCC §2-209(4): allows for modifications to act as waivers.  §2-209(4) says that “although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver”

· Problem: 2-209(2) says no modification without writing- however, 2-209(4) says attempted (unwritten) modification can be a waiver- the problem is that both of these cancel out each other.

· In construing this rule, the big problem that Posner sees and is trying to avoid is that, if we’re not careful, (4) is going to swallow (2) and make both provisions superfluous and we’ll be back to the common law position that doesn’t allow NOM clauses.  Posner essentially trying to limit 2-209(4).

· Posner’s solution:  States that an attempted modification can operate as a wavier ONLY if the other party relied on the waiver.

· However, there’s no textual basis for this argument
· There’s also a textual problem with his reading of 2-209(4) in that it conflicts with 2-209 (5) (Waiver may be retracted unless there is reliance)
· The problem with this is that the way that it is in (5) means that it can’t be in (4)
· 2-209 (5) says that waivers can be retracted unless there is reliance- but if waivers exist only when there’s reliance, then 2-209(5) makes no sense because if to be a waiver there has to be reliance, then why do you say that if there’s reliance you can never retract
· Posner responds to this problem by arguing that that 2-209(5) applies principally to express/written waivers.
· Posner ends up reversing and remanding because there was discussion of whether there was reliance, but that wasn’t the focus of the case

· Court is going to have to look and see if National did in fact rely on the waiver as to the deliver dates by Wisconsin

Easterbrook (dissent)- UCC never says that waiver requires reliance.  Don’t rely on oral modifications, but rather modifications by conduct.

· 3 possibilities here: 1) Crafters- no waiver; 2) a waiver that was retracted by Works under (5); 3) Crafters- there was no written K so Works breached.

· 3 is out b/c it doesn’t follow 2-209(2).  Jury ruled against 1.  So dissent agrees w/2.

· Easterbrook’s argument seems better b/c uses word waiver in same manner throughout.  Also, (5) mentions waiver and reliance separately where Posner puts them together.

CONSIDERATION (Part 3)

Adequacy of Consideration

1) Batsakis v. Demotsis (1949):  Promissory note signed in Greece by D (Demotsis) saying that she received $2000 from P (Batsakis), and that she would pay this amount plus interest.  P Batsakis then sues D Demotsis for the money that he had loaned her.  D says that she only received 500,000 drachmae ($25) out of the $2000, and that P required her to sign this letter in order to receive the loan.  She was desperate to go to the United States, which is why she agreed to the letter. 

Three arguments:

a)  Want of consideration: “A plea of want of consideration amounts to a contention that the instrument never became a valid obligation.”  Essentially means that there was NO enforceable agreement; no K from the beginning because no consideration from the beginning.  Court says – even accepting D’s story, she did receive 500,000 drachmae – enough to support consideration to pay back $2000.  

· Rest.2d. – is there consideration? You need a BARGAIN in order to have consideration.  There was one here – though not a good one – but one nonetheless.  Mutual inducement was present here.  The performance (payment of $2000) induced the promise to pay it back.  The promise to pay it back induced the performance of lending it.  
b)  Inadequacy of consideration: “Mere inadequacy is not enough to avoid a contract.” (This is a very popular phrase.)  As long as consideration is there, courts don’t question its adequacy.  It is not up to the courts to put a value on the bargain; the value is subjective to the individual parties; notion of ‘freedom to contract.’ COURTS DON’T CARE if one party is losing out.

c)  Failure of consideration: In other words, there is a BREACH of contract.  D says “ I didn’t get $2000.  P breached.” Ct rejects that argument b/c D did get what asked for- D agreed to accept 500,000 drachmae.  Is there a parol evidence problem here?  Her statements are a direct contradiction to the letter. U.C.C. §2-202.
· There is no parol evidence rule problem.  Parol evidence rule does not prevent you from stating FACTS (as opposed to stating about what the agreement was).  The rule prevents you from changing or contradicting the contract, but NOT from contradicting statements of fact.  In other words, the parol evidence rule doesn’t preclude you from saying that what actually occurred is different than what the K says.  “I received $2000 from you today” is a statement of fact.
· Duress, discusses later, would also be an important factor if a similar case appeared before a modern cocurt.

2) Dyer v. National By-Products, Inc. (1986):  P is claiming breach of an oral contract for a personal injury while on the job.  P claimed that his forbearance (agreement not to sue) from litigating his claim was made in exchange for a promise from his employer that he would have lifetime employment.  In other words, agreement not to sue was consideration for lifetime employment.  About nine months after the agreement, the employer indefinitely laid off P.  Turns out later, P didn’t even have a claim against D.  

· This can fall outside of the statute of frauds because a K for the duration of a person’s life is an exception because the end of that person’s life may be within a year.
· When is not bringing a lawsuit (i.e., forbearance) consideration for a promise? D says only if the lawsuit has some chance of winning based on an objective standard.  If you have no chance of winning then you are not giving up anything and, therefore, there is no consideration.  
· Objective v. subjective test for winning the lawsuit.  
· Advantages of having an objective test:  It’s always easier to use an objective standard—you don’t have to read the insides of a person’s mind.  However, this does seem a bit unfair to people who actually think they have a claim.  Also, the whole point of compromise and settlement is to avoid going through the litigation process.  But how can you know if you have a claim unless you go through the processes?  It’s not always so clear. Want to encourage settlements.
· We want to encourage settlements and don’t want extortion through threat of lawsuits.
(a) is an objective standard; (b) is a subjective standard—you can use either.  If you reasonably believe that the claim is valid, forbearance is valid consideration.  P didn’t have potential claim against Dyer, so loses under (a).  Objective evidence is relevant even under subjective question.

· How?  Jury can say they do not believe the P.

· § 74 supports compromises (keeping ppl to their promises)- only throw that out when forbearing party acted in bad faith.

· The Dyer court seems to be using an objective test, although the subjective beliefs of plaintiff are used as evidence as to whether P operated in good-faith.  The court ruled that “as a matter of law, the invalidity of Dyer’s claim against the employer does not foreclose him from asserting that this forbearance was consideration for the alleged contract or settlement.” If P loses under (a) and wins under (b), then P wins.  Ct says there must be some possible, good faith, subjective belief by P for P to win.

· Can maybe express Dyer opinion as a combined approach.  Did A actually believe he had a claim against B.  If yes, lets now consider the reasonableness of A’s belief.

· Rest. 2d § 74 only applies if the abandoned claim in unmeritorious.  If A agrees not to sue, and has a claim with some merit, consideration is present.
· Policy Reason: Law favors compromise and such policy would be defeated if a party could second guess his settlement and litigate the validity of the compromise.  BUT Policy Reason on the other side: Fraud or extortion. +

· Employer could assert objective evidence to induce the jury not to believe the employee even if asserts good faith

· Is this consistent with bargain theory of consideration?
· Reason he didn’t bring a claim is because he was promised lifetime employment, and they promised lifetime employment b/c didn’t want him to sue

· So, §74 is consistent with the bargain theory of consideration

The Intention To Be Legally Bound

· Using Formalities to Manifest an Intention to Be Legally Bound

· This section considers whether to enforce nonbargained-for commitments by using various types of formalities to manifest an intention to be legally bound.

· Most places, promises under seal w/o consideration are not enforceable.

· Some states, including Massachusetts, recognize legally enforceable promises notwithstanding lack of consideration if the parties observe some formalities.  Most courts however, do not.
· Functions of Formalities:

· 1.  evidentiary – e.g. seal: formality provides evidence of the promise or the K

· 2.  cautionary – when you put a seal on a document or any part of mark, you are showing that you’ve given it some thought and have intended to be a part of this promise

· 3.  channeling – you know by the fact that there’s a seal on it that it’s valid (it’s an intention to be legally bound) and gives them a way of making something legal…

· Follow this formality and use it to express your intention to be legally bound

· Consideration may have both a formal and substantive role:

When do we need formalities?
· For important transactions, i.e. not for a sale of a loaf of bread

· Where the facts of the circumstances do not provide the same functions, e.g. on floor of stock exchange, everyone knows you’re doing business

Substantive Bases for enforcing K:

· Private autonomy 

· they can make private law and affect their own legal circumstances and change their legal status

· his concept of private autonomy not to be confused with the will theory of K; his concept of private autonomy is consistent with objective theory of K formation

· Reliance
· When you make a promise and someone relies to his or her detriment, they’re hurt and that can provide a basis for enforcing a promise

· Sometimes supports private autonomy, sometimes provides independent basis of achieving same results, and sometimes conflicts with autonomy

· E.g. conflicting with autonomy is on p. 211 (agreement may be too vague to be enforced) 
· Unjust enrichment
· more urgent case than reliance for enforcing a promise

· not only is the promisee out money or value, but the promisor who breached his or her promise has it (very unbalanced, 2 units as opposed to one)

He argues that we don’t want to enforce all promises (p. 212-13)

· in the business settling, talking about being able to approach an agreement in stages, i.e. enforceability of negotiations

· in non-business setting, he says that there should be a part of life where courts won’t come in and enforce promises, i.e. social interactions

Relationship between formalities and substantive bases:

· p. 213-14 §12

· the more clear the formalities are, the less the need for the substantive bases; the clearer the substantive bases, the less the need for formalities (e.g. stock exchange)

Transaction Types
· gratuitous promise – no reliance or exchange

· this is an economic argument:  the gift transaction is not necessarily transfer from a lower value to a higher value user = “sterile” transaction, not necessarily a value-creating transaction

· this is the weakest case for enforcement

· here is where you’d need the highest formalities

· half-completed exchange

· e.g. you deliver Hornet in return for my promise to pay $500, and then she doesn’t give him the $

· on substantive end, reliance on offeror’s part and unjust enrichment on part of offeree

· this is the strongest example of substantive basis

· formalities aren’t that important

· wholly executory exchange

· nothing has happened yet, i.e. people make each other a promise, which is an enforceable K 

· there may or may not be reliance

· there is no unjust enrichment

· so this is between gratuitous and half-complelted in terms of substantive basis for enforceablility

· ancillary

· modification of existing Ks and preexisting duty rule

· unbargained-for reliance

· nominal consideration


· don’t have much reliance or unjust enrichment, but do have private autonomy and provides the function of a formality

· this is a way to make it legal…Fuller says why not?  However, this is not the position of the Second Restatement or bargain theory

· would you favor Farnsworth or Fuller on this issue?
· One argument is that it’s just not worth using public ports that don’t necessarily help society; not wealth-creating

· moral obligation

· 0 + 0 = 0; ½ + ½ = 1

· Court thinks person having moral obligation to keep promise isn’t enough, but should count for something

· Maybe those two things together should be one

· This is §86 of the Restatement …no bargain but there is moral obligation and there is a promise

What does he say about getting rid of the doctrine of consideration?
· You can’t abolish the doctrine of consideration

· You have to have some way of dealing with these formalities or these substantive bases

· Consideration is justification for enforcing promises, and you have formal and substantive bases for doing that, but consideration is going to stay

1. Nominal Consideration

1) Schnell v. Nell (1861): When Teresa Schnell (D’s wife) died, she left plaintiffs $200 each in her will.  She, however, had no property at the time of her death because all property was jointly owned by her husband, and therefore was reverted to her husband’s property.  D originally agreed to pay Ps the money, and signed an agreement to such on February 13, 1856 in exchange for 1 cent, but then he changed his mind.  P Nell is one of the three people listed in D’s wife’s will. 

· His defense is that there was no consideration.  In the agreement, D would pay the plaintiffs $200 in the first year, another $200 in the second year and a final $200 in the third year, and in consideration:

a) There was a moral obligation – wife helped him in the acquisition of this property and he should want to give effect to her wishes

b) a promise to pay him one cent (recited consideration – recited in K but not actually paid); 

c) After each signature, it said “seal” 

d) the fact that his wife had expressed her desire in her will for the plaintiffs to receive $200 each, and

e) forbearance from suit.

· Supreme Court overturned the lower court’s ruling on the grounds that consideration of one cent does not support the promise of defendant to pay plaintiffs. Likewise, a valid consideration could not be found because the promise was deemed a gift:  
a) There is no bargain here.  The Ps did not confer an economic benefit upon the D.
b) The court is not saying that one cent isn’t adequate; they are saying it is not consideration at all.  Schnell did not make this promise to get the cent; thus, it is not bargained for consideration (goes back to Fischer - $1 wasn’t consideration either).  If X wants to make a $10 gift, you can’t make it legally binding by saying, “I’ll give you $11 if you give me $1.”  This is not a contract.  It is a gift.  B/c both sides include money, we know the value of it and such a big gap b/w amts is not going to be enforced.  
c) This is not enough because there is a statute in IN at the time which says that the seal makes no differences and doesn’t make K enforceable
d) D’s love and affection toward his wife is not legally binding because it is a past consideration.  Did his love and affection induce him to make the promise? Yes.  Did his love and affection induce her?  No.  [He could have promised her that he would give this gift.  Then, there would be a third-party beneficiary situation.]  Moral consideration unless there’s a preexisting obligation, isn’t enough.

e) Last will and testament doesn’t count b/c there was no exchange.  There are 2 competing theories as to when giving up suit is consideration.  Under the objective theory, must have merit (seems to be what this court is using) and under the subjective theory, P must have good faith belief.
· Why shouldn’t D be legally bound by his promise?  Perhaps we use consideration in order to make sure people know what they are getting into.  The bargain theory says that unless there is consideration for a promise, there is no promise.  If you believe in intent to be bound, then this agreement is likely enforceable.
· What about the agreement the parties signed?  A matter of Indiana statutory law, which treated sealed and unsealed contracts the same.

· What about this being an options contract? A promise to keep an offer open has to be supported by consideration.  

· Comment.  b. Nominal Consideration.  ...Courts don’t ordinarily inquire into the adequacy of the consideration bargained for...  Gross disproportion (may show)... mere formality or pretense...  Nevertheless, such nominal consideration is regularly held sufficient to support a short-time option proposing exchange on fair terms... a signed writing taking a form appropriate to a bargain satisfies the desiderata of form...  
· The Rest.2d. requires consideration, but that consideration can be nominal (as long as it is signed). Pettit – why do we even need consideration?  People use open-ended options contracts in order to help secure a seller.  It promotes business.  So why do we need such a nominal, purported consideration?
· Rest.2d.  §71. Requirement of Exchange; Types of Exchange (CB 729).  Comment.  b. “Bargained for.”  ...mere pretense of bargain doesn’t suffice (ex. false recital of consideration or nominal consideration).  In such cases, no consideration and promise is can only be enforceable as a promise binding w/out consideration under §§82-94. +

2. Written Expression of Intention to Be Legally Bound

1) Thomas v. First National Bank of Scranton (1953):  Plaintiff wrote a check for $1,225 to a Dental Supply House, and on the following day, went to his bank (D) in order to stop payment.  The bank pulled out a form stipulating that they would not be held responsible should the check go through somehow.  P signed.  Check inadvertently went through.  Bank refused to refund P his money (relied on the release form).  P sued.

· In general, a depositor has the right to revoke payment on a check “at any time before the check is paid or accepted for payment by the bank.”  In common law, if the bank then makes some mistake and lets the check go through, it is the bank’s fault.
· P could’ve tried to use the lack of consideration defense.  In other words, he didn’t get anything in exchange for waiving his rights if the bank screwed up.    

· Pennsylvania is the only state that has approved the Uniform Written Obligations Act of May 13, 1927, which legally bound plaintiff to the release form.  Some common law decisions have rejected such releases for lack of consideration.  P was unable to assert lack of consideration as an argument, though, because of the U.W.O.A.! (freedom of K)
· The release form was clearly expressed and bank did actions which P waived through release form.  P agreed to be legally bound.
· Release forms like this are really unfair to the depositor because of a) unconscionability, b) unequal bargaining power, and c) public policy reasons.
· Do you think that Thomas knew the extent of his common law rights?

i. If you tell a bank not to pay, they can’t pay; they cannot force you to sign this agreement

ii. This court says that Thomas didn’t have to sign this, but it is quite unlikely that he knew that he could get this check stopped without signing the form = unequal bargaining power, lack of actual assent

iii. You can say it’s against public policy to waive their rights they don’t even know they have

1. Court will say that this is purely private; there’s no public interest involved

2. However, this is a regulated industry; these banks are chartered so you are getting public license and public puts some limits on that license

iv. You can also argue that there is a public interest in consumer protection
· Use this case if you need an exception to consideration doctrine.  If you intend to be legally bound, that’s good enough.

Lack of Intention to be Legally Bound

1) Ferrera v. A.C. Nielson (1990):  P was fired by her employer (D) for allegedly falsifying her time card in violation of company rules.  P claims that she was wrongfully discharged from employment under an implied contract and promissory estoppel because the employer didn’t follow procedures set forth in the employee handbook.  Trial court awarded summary judgment for defendant on the grounds that the handbook does not constitute a contract because it contained a conspicuous disclaimer.  Probably a bargain here- mutual inducement.
· Did the handbook induce Ferrera’s coming to work as an employee?  Yes.  One of her reasons for working for this company may be the benefits that they offer

· Did the desire to get her to work for them induce them to put the benefits in the handbook?  You could argue that it did.

· Disclaimers that are clearly and conspicuously placed in a handbook are sufficient to invalidate the implied contract theory.


2) Evenson v. Farm Colorado Bureau Mutual Insurance Co. (1993): 

· To establish that the manual resulted in a contract, the employee must establish that the employer’s actions manifested to a reasonable person an intent to be bound by the provisions of the manual or handbook. Here, the disclaimer provisions are clear, but they were not emphasized and were not conspicuous.  
· “In the absence of conspicuous disclaimer provisions, but with evidence that the employer thus treated the provisions as binding, whether the provisions in the manual constituted a contract between the parties is a question for the jury…”
· Ct took an objective and subjective view- both parties took handbook to be a K. Actions speak louder than words; both parties waived their rights- so don’t need consideration.
3) Eiland v. Wolf (1989):  Student handbook case.

· Court did not rule as to whether the catalog of a state university constitutes a contract between the student and the school.  But, given the express disclaimers in the handbook, the court refused to hold that this case constituted a contract between the parties. 

· The catalogue’s express language negated, as a matter of law, an inference of any implied K.

· we have seen Ks (Embry) where the party manifests an assent to be bound but does not in fact intend to be
4) Perspectives Articles[ ON CONSIDERATION] cont.:

· Fuller: Consideration has an evidentiary function (evidence that there was an agreement); cautionary function (want to make sure ppl knew the legal consequences); channeling function of formalities (this is a way to show intent to make it legal).
· Substantive basis for K liability: private autonomy; protecting other party’s reliance; preventing unjust enrichment.
· The more clear the formalities are, the less need for substantive basis and vice versa.
· Gratuitous promises- gift promise- no reliance, no unjust enrichment; half-completed exchange- one party performs and one doesn’t (strongest case for enforcement); wholly-executory exchange- there’s an agreement but neither party performs.
· If you got rid of consideration, something else needs to take its place as these functions that consideration performs have to be performed by something

·  Barnett: Entitlements are the foundation to contractual obligations.
· It’s not just the fact that someone makes a promise that it is the reason we enforce the promise- it has to be promise and something else- that something else is manifest intent to alienate rights

· Consent provides justification for using the coercive power of the state to enforce K 

· There’s freedom to K, freedom to enter K, freedom from K

· On formal K (K under seal), K supported by nominal consideration, K with express statement to be legally bound- these cases provide easy cases for enforcement and should be enforced because they provide for consent

· Informal K (consideration) provides indirect evidence of intention to be bound

· Reliance can also be evidence of consent (so if you remain silent in face of another’s reliance, then there’s consent)

· K rights are rights of individuals

Braucher 

· Rejects idea that consent is express conscience and an individual thing

· K law must make judgments about the validity of consent as part of the very nature of what constitutes consent

· If there’s unfairness in allocation of property rights, then these neutral principles of K rights will perpetuate such inequalities

· Denying enforcement of oppressive terms can be justified in name of freedom- freedom exceeds right to K- it involves right to choices

· Consent is socially constructed 

S8:  Promissory Estoppel
A&E

Basis:  Provides a means to enforce promise not binding under contract law for lack of consideration.

Basic Elements:  A promise coupled with detrimental reliance (other necessary elements discussed below).  

Debate: Two theories of conceptualizing promissory estoppel.

1) Promissory estoppel is a substitute for consideration.  Accordingly, if the elements of promissory estoppel are satisfied the promise must be treated as a contractual undertaking. (Seems to be position of Restatement 2d § 90.  

2) Promissory estoppel does not result in enforcement of the promise as a K but creates an alternative basis for enforcing the promise.  This theory reflects principles from tort law and views promissory estoppel more as a redress for injury suffered then as the basis for the recognition of a consensual relationship. (outside the bounds of K law)
Consequence of Debate:

1. In most states, suits on a contract must be commenced within 6 years of the claim arising.  In tort suit, you only have 2 years.  If PE is regarded as a contract-based rather than tort based doctrine, it should be afforded the longer statutory of limitations period.

2. If promissory estoppel creates contractual liability, the normal relief should be the full enforcement of the promise (expectation).  Under theory two, the appropriate relief appears to be the reimbursement of actual loss (reliance).  

· estoppel: (A&E definition: The basic purpose of this doctrine is to preclude a person from asserting a right when,  by deliberation words or conduct, she has misled the other party into justifiable belief that the right does not exist or would not be asserted.)
· Other definitions:  1. A legally imposed bar resulting from one’s own conduct and precluding any denial or assertion regarding a fact. 2. A doctrine that prevents a person from adopting an inconsistent position, attitude, or action if it will result in injury to another. 3. An affirmative defense alleging good faith reliance on a misleading representation and an injury or detrimental change of position resulting from that reliance.

· Promissory Estoppel: The principle that a promise made without consideration becomes binding if (1) the promisor intends, or should reasonably expect, the promise to induce reliance, (2) a party actually relies on the promise, and (3) non-enforcement of the promise will cause detrimental injury or injustice.

· Common circumstances, other than lack of consideration, where you might want to make a PE argument:

· Noncompliance with a legal formality such as the statute of frauds.  PE may permit the enforcement of an informal promise when fairness demands the promisor should not be able to escape liability.

· PE can be used to hold a party to a promise made during negotiations for an abortive contract.  BE CAREFUL, statements of intent made during negotiations are generally not treated as promises.  However, a precontractual statement may reasonably be intended as a binding commitment, justifying reliance and warranting liability if not honored.  (Example: a bid relied on to one party’s detriment).

· Can also afford reliance in cases where a contract fails because of a defect or omission in the agreement.  (Ex: K fails for vagueness, K has escape clause but enough commitment to justify reliance.)

· Requirements of estoppel:
· A made promise – Words and conduct must be interpreted in all the relevant circumstances to determine if the alleged promisor manifested an intent to commit to a particular course of action.  MANIFESTED, rather than actual intent is determinative.  Judged by an objective standard.
· Promisor should reasonably have expected the promise to induce action or forbearance by the promise.  Again, objective standard used.
· Promisee actually relies on the promise – Courts require that the promisee be justifiable/reasonable in doing so.
· Enforcement of the promise must be necessary to avoid injustice.  Promisee must have suffered some specific and measurable loss.
· Summary:  Elements of Promissory Estoppel: (1) some kind of voluntary conduct (actions or words), (2) intention to induce reliance, (3) reliance must be reasonably foreseeable, (4) detrimental reliance.  +
The Development of Promissory Estoppel as a Substitute for Consideration

3. Family Provisions

1) Ricketts v. Scothorn (1898) [PE is substitute for consideration]:  Grandfather walks into granddaughter’s (P) place of employment and tells her that he will pay her $2000 (on demand) at six percent per annum (this was stipulated in a note), on the grounds that “no grandchild of his worked” and he didn’t want her to need to work either.  She quit her job and for a year lived off the interest of the $2000.  The grandfather died and his son (D) refused to pay $2000 to the granddaughter, claiming that there was no consideration.  The note did not have any stipulation for the money.  He wanted her to quit, but didn’t require it for the gift.

· No consideration b/c grandfather made no condition, requirement or request based on the money.  He gave the note for gratuity and asked for nothing in return (she didn’t HAVE to quit her job, he just wanted her to be able to if she wanted).  No mutual inducement = no consideration.  No bargain.

· P’s claim is based on promissory estoppel (i.e., that in reliance of this money, she quit her job).  Court ruled in her favor because he “intentionally influenced the plaintiff to alter her position for the worse on the faith of the note being paid when due; it would be grossly inequitable to permit the maker…to resist payment on the ground that the promise was given without consideration.

· Equitable estoppel (estoppel in pais) deals with statements of existing fact/not promises (e.g., you call up bank and ask if bank has received paycheck; bank mistakenly says yes, and you proceed to write checks on the account; you are charged for overdrawing).  In most modern courts, you don’t need to intend to mislead for equitable estoppel.  Defensively, you can assert equitable estoppel as a shield.  

· Promissory estoppel deals with promises for the future.  P asserts is affirmatively, as a sword.
· What if everything was the same and she keeps working but puts down payment on a house in expectation of this money?

· The grandfather didn’t intend for this reliance and it also isn’t reasonably foreseeable

· Court in Ricketts awarded expectation interest.  What is the most appropriate remedy for a case like this? The cause of the claim is RELIANCE, so shouldn’t the remedy also be reliance?  Most courts use expectation interest on the grounds that promissory estoppel is used to estop the defendant from arguing that there was no consideration (and thus Court is enforcing the K). 
· Deciding damages depends on how you view promissory estoppel. If you view PE as a free standing claim apart from K (kind of like restitution claim), then it makes sense to award reliance interest.  If you view this as a contract claim, but without the consideration, then it makes sense to award expectation interest because that is generally the default damages in a K claim.
Promises to Convey Land

1)
Greiner v. Greiner (1930):  When Peter Greiner died, he left four disinherited children only $5.  One of the disinherited, Henry, died and left his mother, Maggie, all his property.  Maggie then decided to try to place the disinherited sons on the same footing as the other children.  She gave Nicolas $2000 and offered the same for Frank, but Frank opted instead to get 80 acres of land.  Frank then moved his house (literally) and family from where he was living for 16 years to where the 80 acres were, and stayed there for about a year, until Mom tried to evict him.

· Is Greiner a stronger or weaker case than Ricketts?  Reliance was more substantial in Greiner (time and money spent on moving, preparing the land, improvements).  On the other hand, there is no writing in Greiner, whereas there was one in Ricketts.
· There’s a difference between intending to keep a promise and intending to be legally bound.  No intention to be legally bound here- only intended to keep a promise.
· Was there any unjust enrichment?  In Ricketts, the court says no.  In Greiner, YES – Frank improved the land!  Mom would be unjustly enriched if she got to kick frank out.

· Was there partial performance?  In Greiner, did Maggie partially perform on her promise? Yes, Maggie gave Frank the land.  In Ricketts, yes – grandpa paid the interest!

· Was there a bargain?  Was there consideration?  Perhaps Maggie’s motivation for the land was to get Frank to move back home (get him to take care of her).

· What was the remedy?  In Greiner, specific performance was granted; Frank got the land.  If this were a bargain contract, would specific performance be appropriate?  Yes, because it concerns real estate.  But is it appropriate for promissory estoppel?  Court are divided.
· What about the Statute of Frauds?  This is a conveyance of an interest of land; thus, it falls squarely within the Statute.  But, it probably wouldn’t have been a problem.  Doctrine of part performance is an exception to Statute of Frauds.  Frank had moved onto the land and made improvements, thus he partially performed.  

· What if the Statute of Frauds was applicable?  Is this a good defense against a promissory estoppel claim (i.e., is the Statute of Frauds a valid defense against promissory estoppel)?  If a promissory estoppel claim is considered part of a contract claim, then yes – the Statute of Frauds and other defenses to contract claims are relevant.  However, see SOF exception for PE above. If a promissory estoppel claim is considered a free-standing claim, then contract defenses are not relevant.  THIS IS IMPORTANT!! It depends upon how courts view promissory estoppel.  This isn’t a K claim at all- claim based on reliance- so if diff kind of claim based on reliance, then maybe SOF doesn’t apply at all.

· Review:  Statute of Frauds: Separate categories of Ks that must be in writing: Ks not performable within 1 year, sale of land, sale of goods over $500.  +

Charitable Subscriptions
· We’ve seen Cardozo in Sun Printing and Lady Duff Gordon
· As they struggled with whether to accept the doctrine of promissory estoppel, some courts manipulated the doctrine of consideration to enforce promises that today would fall squarely within the doctrine of promissory estoppel—if any doctrine at all.

· One example of such a manipulation occurred in cases involving charitable subscriptions.

· A charitable subscription is where A promises to give money to B’s foundation for the purposes of charity.

· Courts often seek to enforce such promises, even though they are not supported by a return promise.

· Notice that the donor’s donation is not induced by any legally recognized detriment—

· If courts recognize the so-called “interest” in seeing the poor or the undereducated receive funds as consideration, then anything becomes consideration, for courts can always find some self-serving interest in any donation.

· Essentially, this is the problem with psychological egoism—anything can be interpreted to have a self-fulfilling motivation.

1) Allegheny College v. National Chautauqua County Bank of Jamestown (1927): College solicited donations from individuals during their endowment drive.  Mary Yates Johnston (her executor is the defendant) promised to give $5000 “in consideration of [her] interest in Christian Education, and in consideration of others subscribing.”  Also, Johnston stipulated that the proceeds be set up in a scholarship in her name and used to educate students preparing for the Ministry.  Johnston gave $1000 and the school used the money to promote the Ministry.  Then she revoked.  Trial court found for D executor and appellate court affirms.  Cardozo reverses and finds for P.
· This case is here to demonstrate the expanding of the consideration doctrine rather than the enforcement of promissory estoppel.  
· Was there consideration?  Not really, though Cardozo says otherwise.  It was a gift donation.  The first two “considerations” were not adequate by law (moral consideration).  Cardozo states, though, that the last stipulation (that the funds be used in a scholarship in her name) was enough for a valid consideration.  
· He describes this as a “bilateral K,” which existed even though the mutual promise was a promise “implied in fact,” an inference from conduct as opposed to an inference from words.
· the College assumed the duty when they accepted the down payment

· A bilateral K is one in where both parties have a promissory obligation; each party can be sued for breach

· In a unilateral K only one party makes a promise so only one party can be sued (Kellogg says this is unilateral)
· Here, the $1000 appears to be crucial to Cardozo’s decision; if she had not made the down payment, the opinion would’ve been different
· She is going to get recognition that is worth something to her; this, however, was not recited consideration
· Recited consideration is recited in the document/K itself- here- in consideration of Christian education and other subscribers.  Ct says this isn’t enough.
· if these were valid consideration, then any gift could be legally binding.  It’s not all altruistic… you do it because you feel good

· if the consideration was for others subscribing, then at best college is a 3rd party beneficiary and that’s not what they’re claiming ( might just be a conditional gift
· Dissent:  This was really a gift, and the court is stretching consideration just a bit too far.  Kellogg believes that, at most, a “unilateral K” was created (a unilateral K is revoked immediately after death of offeror and cannot be accepted until there is complete performance)  The offeror (Yates) was to be bound provided the offeree performs acts as stipulated by offer.
· Kellog (dissent) says that he might find for College in promissory estoppel grounds.  Cardozo is reluctant to embrace “promissory estoppel” on the grounds that consideration is in danger of effacement through decisions made on promissory estoppel grounds.  But, the outcome would probably have been different if tried on promissory estoppel.  Did Allegheny College rely on Johnston’s promise to their detriment?
· Justice Kellogg dissented on ground that at most a unilateral contract was created: The donor promised to give money on establishment of a fund in her name. Effectively, since the offer was revoked at the time of the donor’s death, the college could not accept the offer.

· Section 90(2) of the (Second) Restatement, infra, recognizes that most courts wish to enforce charitable subscriptions.
· Technically, even promissory estoppel will not support enforcing many charitable subscriptions for want of reliance.

· To circumvent the problem, the Restatement simply eliminates the requirement of proof of reliance in cases involving charitable subscriptions.

· Effectively, there is no requirement of reliance even, and any promise to donate money to a charity becomes enforceable, despite want of consideration and want of reliance on a promise!

· The problem with enforcing charitable subscriptions notwithstanding lack of reliance is that such promises are mere moral obligations, which courts do not enforce.

· Hypo:  If A promises to pay B for saving A’s legally emancipated son, the promise is unenforceable if B already saved the son. However, if A promises to donate $0.80 a day to the “Christian Relief Fund,” his promise becomes binding!

· Would Barnett be in favor of enforcing this pledge under his consent theory?  For him, K theory relies on the intention to change your legal status…your intention to be legally bound by that promise.  Looking at this case, he would say this would be enforced – It’s a formal document, cites consideration, signed, witnessed by 2 parties.  He believes that you shouldn’t need reliance; look to intent to be legally bound which is present here

Promises of a Pension

1) Feinberg v. Pfeiffer Co. (1959):  Plaintiff was a former employee of D’s corporation.  She had been working there since she was 17, and in 1947 she was the bookkeeper, office manager, and assistant treasurer.  Was also a minor shareholder.  At the 1947 annual meeting of the Board of Directors,  as a reward for her 37 years of service, the board decided to give her $200/month pension when she decided to retire (though there was no stipulation of her retiring or not retiring in return of the pension).  P was given oral notice of the pension, no written K was drafted, with the only written document being the board of directors’ resolution.  P eventually stopped working on June 30, 1949, and D began paying her the $200.  Eventually, son-in-law took over and reduced payment to $100/month.  P didn’t accept this reduced payment and brought this suit.  (like Webb v. McGowin).  P wins based on the doctrine of promissory estoppel.
· Here, rather than demand specific performance and asking for money in increments, P is asking that her damages be calculated in one lump sum until the end of her life.  Court may do this by using mortality tables (similar to Webb v. McGowin).

· Was there consideration?  No.  Past consideration (i.e., 37 years of faithful service) is NOT consideration.  Nor was there any motivation for her to keep working or to retire immediately.  So, the performance may have induced the promise, but the promise didn’t induce the performance because the performance came before the promise.   

· Isn’t it enough that she retired in consideration of the pension?  You need mutual inducement for bargain theory of consideration. In this case, we have inducement in one way, but not both ways.  Her retirement did not inducement their promise, even though their promise induced her retirement.

· When will cts enforce moral obligation as consideration?  When there’s a pre-existing obligation, then it will be enforced (Mills v. Wyman).

· Was this a business resolution or a gift?  Could you argue there was consideration here?  It’s possible that they want to hold onto their other employees so that they send a message that you’ll be rewarded if you stay.  Generally, want to improve employee morale.  They’re doing this because they’re good businessmen…If there are good business reasons for doing this, shouldn’t that be enough to support it as a bargain promise?  (  The Court resorts to promissory estoppel
· What about promissory estoppel?  Rest. §90: “A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance, is binding if injustice can be avoided only by enforcement of the promise.” 
i. Illustration: A promises B to pay him annuity during B’s life.  B thereupon resigns profitable employment, as A expected he might.  B receives annuity for some years, in meantime becoming disqualified from again obtaining good employment.  A’s promise is binding.  +
· Was there “definite and substantial reliance”?  Was there reliance which the promisor reasonably should have expected would induce action or forbearance?  Yes, because she retired when she didn’t have to in reliance on pension and didn’t seek further employment (court suggests that this was also consideration for promise to pay pension). 
·  Cites to Ricketts – Very similar case, although not factually.  In Ricketts there was a grandfather and a granddaughter; here there is a working relationship.  Thus, the legal principles, but not the facts, are comparable.  

· What if plaintiff had gotten sick before she had retired, but after the promise?  She would have had to retire anyways, regardless of the promise. It wouldn’t satisfy §90, then no promissory estoppel?  Do we want recovery based on definite and substantial reliance?  But the court states that D had an “intention to be bound” and as such should have been liable regardless of when plaintiff became sick.
· Barnett’s criticism of promissory estoppel:  You have to find reliance, but why do we need it?  There was formality here…it was a formal resolution of the board, voted on by the Board of Directors.  The language said it was a “firm obligation of the corporation.”

Construction Bids

James Baird Co. v. Gimbel Bros., Inc. (1933):  [P loses] D subcontractor Gimbel Bros. learned about Dept. of Highways project and sent an employee to the office of a contractor in Philly and the employee computed the amount of linoleum needed on the job.  The subcontractor submitted a bid based on total amount of linoleum needed for project.  D subcontractor sent it to 20-30 potential general contractors bidding on project, but unfortunately underestimated (by half) amount of linoleum needed for job.  P, general contractor, used D subcontractor’s specifications for bid to the public authority.  That same day, D subcontractor learned of mistake and revoked offer.  P general contractor won the contract.  The subcontractors sent a formal letter a few days later to say they revoked the offer.  P contractor tried to hold D subcontractor to prices submitted.  P subcontractor sues to get diff b/w price paid and price D promised (expectation damages).

· D’s defense – we revoked our offer before you accepted.  Could there be an argument that this wasn’t in fact an offer, but an invitation of a service because it was not sent in response to anything by P contractor (remember coat sale)?  The fact that it was sent to 20-30 people supports this point.  But, the language they used in their offer kills that argument (“we are offering these prices for reasonable, prompt acceptance…”).  In addition, the fact that only one person can accept the offer favors the argument that it was an offer.
· P’s argument – says bid was irrevocable.  Acceptance was prior to revocation and occurred when the P sent their bid (including the D’s prices) to the highway authority.  There was an implied promise not to revoke.  The defendant must have known the predicament in which the contractor would be put if it withdrew its offer after the bids went in.  Baird (contractor) is still held to the bid price, so shouldn’t Gimbel (subcontractor) also be held to their bid price?  However, there was no mutuality.  For example, the successful contractor was not bound by the offer and consequential bid to use D (just because P made offer to contractor didn’t mean that contractor had to accept the job, and if P decided not to go through with it, was not liable to D ).  So, no contract.  What Baird wants is a one-sided obligation, where the defendant would be bound, but they are not (options K)…

· Hand responds by looking at the language of the offer which says that acceptance occurs only AFTER general contractor was awarded- thus there was no K formed by merely submitting the bid (as this wasn’t acceptance)

· What about promissory estoppel?  Court says no promissory estoppel.  An offer is an offer, not a promise.  When somebody makes an offer, they aren’t promising to do anything, unless and until it is accepted by the offeree.  If otherwise, all offers would fall under promissory estoppel when the offeree relied on the offer to their detriment.  It’s not reasonable to rely on an offer before you accept it.

· Judge Learned Hand says promissory estoppel has NO place in a case like this (where there is an offer and acceptance).  He says there is only promissory estoppel with reliance on gratuitous promises.  He says that promissory estoppel is a consideration doctrine, and an offer doesn’t become a promise until consideration is received.  Judge Traynor (see Drennan) disagrees and allow promissory estoppel when certain facts exist.
· What about mistake of integration?  No, a mistake of integration occurs when both parties agree to certain terms, but then there is a mistake in writing down the terms correctly. 

2) Drennan v. Star Paving Co. (1958) [PE is substitute for acceptance]:  Another construction project scenario.  P needed a subcontractor to perform one half of one percent of the construction on the “Monte Vista School Job.”  The P’s secretary on July 28, 1955, received between 50 and 75 bids for the subcontracting work, which she wrote on a special form and brought it into the P’s office.   In the late afternoon of July 28, P spoke with an estimator for the D, who said that the D’s bid for the sub work was $7,131.60.  P’s secretary asked for confirmation of that figure which was given to her.  P then submitted his own bid for the big project, which took into account the D sub contracting bid.  Next day, etc.  Judge Traynor says there was no bilateral or options contract here.  Unlike Hand, though, he says this is an appropriate case for promissory estoppel, because general contractor relied on defendant’s promise.

· Also talks about a subsidiary promise not to revoke.  On offer for a unilateral K under traditional theory could only be accepted by completion of performance BUT under Restatement (Second), once performance has begun, the offeror cannot revoke – an option is created by the beginning of performance, or tender of performance.

· We don’t need consideration to support this promise not to revoke because we have reliance, and this reliance is reliance that was not only expected but desired by the sub because they wanted to win the job

· This is a point of difference between Hand and Traynor (hand says subs are indifferent)

· Are these two cases (Drennan and Baird) distinguishable?  

i) In Drennan, the general contractor was not aware of the subcontractor’s mistake until after they had been awarded the contract.  (Traynor- an offer can be a promise before it’s accepted.)  In Baird, the general contractor agreed to the contract after they knew about the mistake, even though they had already put the bid in.  (Hand- an offer isn’t a promise unless and until it’s accepted.)
ii) Also, in Baird, the offer notice stipulated that the offer was only available after the general contract had been awarded.  Thus, the sub revoked before the general contractor accepted.  No such stipulation was made in Drennan.
iii) The key difference is the judges’ views about whether promissory estoppel plays a role when dealing with offer and acceptance or whether it is only a consideration substitute.  Traynor believes that promissory estoppel can play a role with offer and acceptance.  Hand, however, believes that it’s a consideration substitute and that an offer is just an offer until it’s accepted.  
· Rest.2d. §87. Options Contract [The 2nd Restatement agrees with Traynor and disagrees of Hand- it applies promissory estoppel to offers in §87 of Restatement [p. 728]-].  
· (2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. [See Rest.2d. §87(1) in Schnell.]  

· Had D’s bid expressly stated or clearly implied that it was revocable at any time before acceptance we would treat it accordingly.  It was silent on revocation, however, and we must therefore determine whether there are conditions to the right of revocation imposed by law or reasonably inferable in fact.
· Court awarded expectation interest.  Reliance interest would have been the difference between the next lowest bid and the subcontractor’s bid.  Could be the same as expectation here, if the other paving company had the second lowest bid.  One problem:  If they had gotten the second lowest bid, the general contractor may not have gotten the bid in the first place!!  Also $1000 may be undercompensatory because the general bid would have been $3000 higher.    

Calculation of damages

Next lowest bid- $10k

Actual cost- $11k

Expectation damages- 11k – 7 k = 4k

Reliance- 11k – 10k = 1k
· Rest. §45.  (CB 790) If an offer for unilateral K is made, and part of consideration requested is given...  offeror is bound by K (e.g. put sign up for dog, others aren’t bound, but if someone finds dog, you are bound to pay).  +
· Comment B.  Main offer included subsidiary promise, implied, that if part of requested performance is given, offeror won’t revoke offer…  +
Promissory Estoppel as an Alternative to Breach of Contract 

· Part A deals with doctrine of promissory estoppel as offering a substitute for consideration when considering whether to enforce a promise- Here, there is no K but promissory estoppel is being asserted nonetheless.  
· If PE is viewed as a substitute for consideration (and not an alternative doctrine), damages would be determined by expectation interest (= typical remedy for breach of K). Williston
· If PE is view as a alternative doctrine (entirely distinct from K), then the appropriate remedy is reliance interest (we would not award recovery to P but for reliance on a promise). Goodman court.
· The remedy depends on whether or not one considers promissory estoppel as a subset of contracts or as a doctrine on its own. 

1) Goodman v. Dicker (1948):  Ps were induced by Ds, local distributors for Emerson Radio, to apply for a dealer franchise to sell Emerson’s products.  Trial Court found that they were encouraged to incur expenses in preparation, including employing salesmen and soliciting orders for the radios.  They were also told that the franchise had been granted and that they would receive an initial order of radios.  Never happened.  Trial court also finds that a contract could not be proven, but the P could recover on estoppel grounds.  

· D’s (Goodman’s) Main Contention:  Even if you do have claim, it can be immediately limited.  Manufacturer had NL b/c franchise was “terminable at will.”  Court says this isn’t “real point of the case.”  They weren’t concerned with terms of franchise, but were dealing with a “promise by appellants that franchise would be granted.”  This is not a contract claim, so this defense has nothing to do with the case.

· “Justice and fair dealing require that one who acts to his detriment on faith of conduct of kind revealed here should be protected by estopping party who has brought about situation from alleging anything in opposition to natural consequences of his own course of conduct.”

· Representations by Goodman (D):

1) Your application has been accepted.  That is not a promise, but a statement that it has been accepted.  Equitable estoppel.

2) Your franchise would be granted. PE.

3) Dicker (P) would receive an initial delivery of 30 to 40 radios.  PE.

· Misrepresentation is “a lie when made” – not a matter of later changing one’s mind. Was there misrepresentation here?  Hard to tell with the facts.

· AC affirmed LC ruling, but changed damages.  Yes to $1150 “cash outlays,” but no $350 “anticipated profits on sale of radios.” They awarded Reliance, not Expectation.
· “Preparing to perform” is typically not recoverable on breach of K cases (see Dempsey). But this is an estoppel case!!!

· First estoppel case where court awards Reliance, instead of Expectation.  In a K case, reliance usually exceeds expectation in a losing contract.  Were profits/damages hard to calculate?  Unusual case where Expectation is less than Reliance.  This probably happened because they thought they were going to recoup their $1150.

· Was court wrong??  If P knew, or should have known that franchise was “terminable at will,” then P should have been aware that they might not recoup these Reliance damages ($1150 cash outlay)/initial investment. Thus, if K had gone through P’s might have been worse off (b/c franchise could have been terminable right from start).  Thus, the promise was to grant the franchise, but they also promised 30-40 radios, so in order to hold them to the $1150, you’d also have to award them the $350

· Is there any way to defend what the trial court did ($1150 + 350)?

a. We said that you can’t get essential reliance plus lost profits.  Essential reliance is expenses you have to incur in order to perform your part of the deal.  The $1150 is probably essential reliance.

· Holding:  Court says PE doesn’t get you to K.  It’s not K, just a different doctrine.  +

· * Note: Some courts in certain cases say that if there’s an investment by the victim of the breach, some courts will say that we will assume the victim would at least have recouped investment.  So in this case, they would make Expectation $1,150. +

2) Hoffman v. Red Owl Stores, Inc. (1965): Same type of situation as above.  P Hoffman operated a bakery with his wife in Wisconsin.  Hoffman decided that he would like to operate a grocery store and contacted Red Owl, a Minnesota corporation.  P told the Red Owl rep, Lukowitz, that he only had $18,000 and Lukowitz told him this would be sufficient.  Hoffman bought a small grocery store in order to gain experience for running a Red Owl supermarket.  He stocks the store on the advice of the Red Owl reps.  The store begins to turn a profit, which Red Owl reps observe.  They tell the P to sell the store to his manager, but P is reluctant because the tourist season was beginning.  However, the Red Owl reps assure him that he will be operating a new store in a new location in the fall, but he must sell the small store.  Red Owl in September finalized the location for the Ps store, and the P put $1,000 down on a piece of property in Chilton where the store was to be built. After meeting with Red Owl reps again, and being told that everything is ready to go, P sells his bakery for $10,000.  In November of 1961, the Red Owl home office produced a financial statement for Hoffman’s store, stating that $24,100 of cash capital would come from the P, as a combination of cash in his possession, a mortgage on his bakery fix, a loan from father in law, and then $4, 000 from sale of lot.  Hoffman then told if he could get another $2,000 the deal could go through for $26,000.   Ps were induced to invest lots of money into a store by D’s promises.  P went through many hopes to try to get D franchise.  Sold bakery, bought and operated and sold a grocery store for practice, moved where they lived, expenses, etc.  All in preparation and reliance in getting franchise. Finally, negotiations break down and don’t get franchise.  P sues.

· Why is this case here?  

1) We have neither an offer, nor a misrepresentation of facts in this case. This court is saying – you don’t even need an offer for a promissory estoppel.  At first, we didn’t need an acceptance, now we don’t need an offer either.  This is an explicit statement of what we expected was going on in Goodwin.
· Ricketts- PE is a substitute for consideration.  Drennan- can rely on an offer w/o acceptance.

2) This case explicitly says that a promissory estoppel claim is NOT a breach of contract claim (pgs. 808-809).  PE is whatever will prevent injustice.
· This case goes further than Allegheny and Drennan because it seems to be wiping out the consideration requirement entirely and opening the door more and more for promissory estoppel claims

· In Allegheny, the issue was whether there was consideration or not, and court says even if there weren’t, promissory estoppel might work

· In Drennan, Hand said this isn’t really about consideration but about offer and acceptance.  Judge Traynor, in Drennan said you don’t really need acceptance. 

· Red Owl says that you don’t need an offer.  There were negotiations but there never was a firm offer on the table where they said, “we have a deal.”
3) Allows damages for a third party. “If the promisor actually foresees, or has reason to foresee, it may be quite unjust to refuse to perform the promise.”

· Why is it significant that with this case, promissory estoppel is considered distinct from contract cases?  Because everything we have been learning up to this point (Statute of Frauds, Offer and Acceptance, Parol Evidence, etc.) does NOT apply, because this is NOT a contract case, but an estoppel case.  Also, with PE don’t worry about distinct K remedies theories, just do what justice requires.  There aren’t those boundaries in estoppel cases.
· Is there a claim here that might support misrepresentation?  With misrepresentation, you have to know that what you’re saying isn’t true.  Pettit thinks that Lukowitz was acting in good faith.  While he did not have explicit authority to negotiate with the Hoffmans, he did have apparent authority, based on the fact that the people he was dealing with reasonably believed him to have this power.
· Measure of damages should be reliance, but not lost profits.  In this case, profits from Red Owl Store they were promised would be expectation (this is not profits from the promise, but rather foregone profits, which is reliance).

· This case has been criticized!!  It is considered the “high water mark” in granting promissory estoppel.

Some Modern Applications and Limits of Promissory Estoppel

· This section is loosely divided according to the elements of promissory estoppel suggested by the working of Restatement (Second) §90:  Promise, Reasonable Reliance, Injustice of Nonenforcement.

1. Promise

1) Blatt v. University of Southern California (1970):  Former law student who sued his university (asking for injunctive and declaratory relief), as well as the “Order of the Coif,” a national legal society.  He sued for both breach of contract and promissory estoppel on the grounds that he had been given assurances that if he graduated in the top 10% of his class, he would be eligible for membership of the local society.  The society and school said that he needed to be on Law Review in order to make membership.  Plaintiff said they changed the rules in the middle of the game, and then misled him into thinking he would not need to be on Law Review to be considered (only required of day students). Court rejects P’s claims.  All that was promised to P was eligibility, and P was eligible.
· D’s strongest argument is that he wasn’t promised to be a member, only to be eligible

· P’s best claim is that he met the conditions of membership which should’ve made him a member

i. P’s strongest argument is that they made representation, he relied on the representation, then they changed the rules on him

ii. Is there relevance to the fact that less qualified people were admitted.

· First Rest. §90: “A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance, is binding if injustice can be avoided only by enforcement of the promise.”

· Second Rest. §90.  Promise Reasonably Inducing Action or Forbearance:  (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise…(2) Charitable subscription or marriage settlement is binding under Subjection (1) without proof that promise induced action or forbearance.
· Differences between First and Second Restatements (see page 811 for Rest.2d §90):

1) In First, the phrase “of a definite and substantial character” was included.  Not in Second Restatement.

2) In Second, “or a third person” is added.

3) In Second, whole last sentence (section 2) is added.

· Would using the Second Restatement in Blatt have made a difference?  Maybe, because the court says there was no reliance of a “definite and substantial character,” a phrase which isn’t in the 2nd Restatement.  Hard work and long hours at the library don’t count.

· Could argue wouldn’t make a difference b/c P got what he was promised- to be considered for eligibility and he was.

· The court states, “even if it be assumed that the doctrine of promissory estoppel were applicable, we note that plaintiff has not pleaded a breach of contract.”  A very different theory than the court in Hoffman.  The court in Blatt hints that you must have a breach of K in order to have promissory estoppel. Hoffman explicitly says to the contrary, that you don’t need a breach of contract; they are two different claims.

2) Ypsilanti v. General Motors (1993):  A town in Michigan sued General Motors when the company closed down the automobile plant in the town after receiving 12-year tax abatements by the city.  Issue is whether these tax abatements constituted a promise or contract to continue production at the plant (Willow Run) for the duration of a specific product (the Caprice).  In 1992, GM moved production to another plant (in Texas) when the model lost popularity.

· The town had five theories for recovery (they wanted GM to be enjoined from moving to Texas):
1) breach of contract created by the tax abatement statute;

2) breach of contract created by the parties conduct during tax abatement procedure;

3) promissory estoppel;

4) unjust enrichment; and

5) misrepresentation.

· Breach of contract claims:  The court rejected these claims. In short, the judge says that the legislature made it pretty clear that the town had absolutely no intent to make the statute a binding contract.  Why not?  Most likely, the town didn’t want to be contractually bound to GM either!  Court also stresses that economic scholars have shown that tax abatement programs have little effect on industrial investment or location decisions.

· Promissory estoppel:  The judge is pretty sympathetic to the town, and granted this count.  He says the promise was that GM would “continue production and maintain continuous employment at Willow Run” subject to favorable market conditions.  Says GM induced granting of abatements with promise of creation/protection of jobs.

i. Inducement produced the town action.  They had no other reason to grant the abatement

·  The judge also stressed that GM broke their promise when they moved production of the car to Caprice.  It’s not as though the car stopped production entirely (that would be different).

· Court rejects GM contention that promise was made subject to favorable market conditions which had ceased to exist.  GM said term meant conditions allowing both plants to operate 2 shifts per day/235 days per year.  Courts says that there is no mention of this offered in the public hearings.

· Pettit:  Promise after 1988 abatement:  So long as there was a market to make the Caprice those cars would be made at Willow Run.      

i. PE Requirments (Good Def. See 763)

ii. Good definition of a promise : The fundamental element of a promise seems to be an expression of intention by the promisor that his future conduct shall be in accordance with his present expression, irrespective of what his will may be when the time for performance arrives.   

· The trial court awarded an injunction against GM to keep production of the Caprice at Willow Run.  Is this right?  Doesn’t seem so…it affects third parties and it also forces people (management at GM) to work in a place they don’t want to.  Could have very bad results.

3) Ypsilanti v. General Motors (1993) [COURT OF APPEALS]:  The Court of Appeals reversed the lower court decision on the ground that GM never made any promises to the Town.  Promissory estoppel requires an actual, clear and definite promise.  Court says that didn’t happen:

· The very nature of the tax abatement statute is to induce companies to locate and to continue business enterprises in the municipality.  

· It is required by the statute that companies either create jobs or keep jobs.  Thus, it really isn’t a promise, but a statutory prerequisite.

· The fact that a manufacturer uses hyperbole and puffery in seeking an advantage or concession does not necessarily create a promise.

· Even if the finding of a promise could be sustained, reliance on the promise would not have been reasonable, as required by §90.  The court says tax abatements are never reasonably expected to induce continuous employment.  

i. Evidence from public hearings prove that many Board members knew that GM was not promising continuous employment.

2. Reasonable Reliance

1) Alden v. Vernon Presley (1982):  The “King” promised his fiancée’s mother that he would pay her mortgage if she got divorced.  She started divorce proceedings.  Elvis then died suddenly, and his estate refused to pay her mortgage.  The first divorce settlement was abandoned because of Elvis’ death.  Then, after being told she wouldn’t get any money, she divorced husband again (with same settlement agreement).  Now she’s stuck with over $39k in house mortgage. She sued on grounds of breach of contract and promissory estoppel.  Supreme Court ruled no recovery!  

· Court won’t enforce “unreasonable” reliance.  Case is here because of the idea of reasonable reliance.  Not all courts, but some, look to how reasonable plaintiff’s reliance on the promise is.  

· Reliance wasn’t reasonable because P could have undone the promise herself without incurring any injustice.  After being told that Elvis’ estate would not pay her mortgage, she still had time to get out of the divorce settlement.  Nonetheless, she went through with the settlement without telling the court about Elvis’s refusal to pay.

· Where does this “unreasonable reliance” come from??  Not from Rest. §90 – it only requires inducement that the promisor would reasonably have expected.  The reasonableness criteria from L. Simpson, Law of Contracts.

· Restatement 2nd § 90: A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires and thus “unreasonable reliance” may be a favor.

· Does this section require reasonable reliance?  

· Reasonably expect- in order for promisor to reasonably expect the action, the promisee’s reliance must be reasonable. If it’s reasonably foreseen, then is it reasonable (does the reliance also have to be reasonable)?  The ct says that the one doesn’t have to lead to the other- b/c circumstances can change- b/c of this change, it’s no longer reasonable to rely on the promise as the promisor expected she would rely.

· Do we need detrimental reliance for there to be PE? (Ypsilanti-  reliance on the promise would not have been reasonable- reliance must be reasonable for PE)

· If the reliance isn’t reasonable, then you can’t say that the only way to eliminate injustice is by enforcing the promise.  If the reliance isn’t reasonable, then there would be no injustice to prevent.

S9: Performance 

The Implied Duty of Good Faith Performance

1) Stop & Shop, Inc. v. Ganem (1964):  P (lessees of property in Haverhill owned by Ds) brought suit for declaratory relief after defendant threatened suit.  Lease agreement was for thirteen years and six months for the “minimum rental: $22,000 plus 1 ¼ percent of “all gross sales” over $1,269,230.60 “made by lessee on the leased premises during each twelve month period.”  But the percentage rent was to be paid only if sales at the Haverhill and another property exceeded $3,000,000 a year.  P required to pay increases in real estate taxes.  For 9 years, P operated a store on the premises, but then closed it down.  They kept paying min rent and real estate taxes.  

· ( counterclaimed seeking 1) that the lease be reformed to provide that the ( continuously operate the premises as a supermarket; 2) that P be ordered to pay to Ds as part of the rent of premises total sales from ALL of Ps stores in Haverhill (P had opened up two other stores); and 3) for general relief. (The original lease did not say anything about how the premises were to be used or whether or not they could operate other stores in the area).
· If you want K reformed, you must establish: (1) beyond reasonable doubt specific contracted agreement; (2) Nature of mistake was only in reducing K to writing and nothing else; (3) Party opposing reformation must not have detrimentally relied on K.  +
· Where have we seen #1 before?  Remember Travelers Insurance Co.—‘mistake in integration.’  A mistake occurs when both parties intended the same terms, but wrote the wrong thing down.  Here, saying didn’t write down what they meant- so that’s different than Travelers- so doesn’t apply here. 
· Court rejected all of Ds claims and ruled in favor of plaintiff (said they can close the store).  

· Could there have been an “implied obligation” to keep the store open and generate sales?  Remember Lucy v. Lady Duff Gordon.  It is different, though, because in the former case, it was an exclusive contract.  Had there not been the implied obligation to sell the goods, then Lady Duff Gordon would never make ANY money.  Here, there is a minimum rent!

· The court does say that if the minimum rent was “significantly below the fair rental value of the property, it might justify the conclusion that the parties intended that the lessors have the benefit of the percentage rent throughout the term.”  If big difference b/w fair mkt value and min rent, then D dependent on P making profits.  The lessors have to show that a reasonable person in their position would be justified in understanding that there was a covenant to keep the store open – objective theory of K formation.
· If P had closed the store in bad faith, the outcome would be different because it would’ve been a breach of the K.  See Food Fair Stores, Inc. v. Blumberg (1963) [look @ motive for discontinuance].  Not so much WHAT was being done, but WHY it was being done. There is always a obligation of good faith in every contract!  See Rest. §205 and U.C.C. §1-203, U.C.C. §2-103 (p.893).
· Posner – “Good faith” doesn’t require altruism.  “Contract law imposes a duty, not to be ‘reasonable,’ but to avoid taking advantage of gaps in a K in order to exploit the vulnerabilities that arise when contractual performance is sequential rather than simultaneous.”  You can’t dishonestly provoke a provision, and not take advantage of contract holes which were never within the intention of the parties.  In general, Posner believes that each party must honestly stick with what the intentions of the parties were at the time of contract formation.

· U.C.C. good faith definition (as applied to everyone; see Article 1):  “Good faith means honesty in fact in the conduct or transaction concerned.”  This is an objective standard.
· U.C.C. in Article 2 (§2-103): “Good faith in the case of a merchant means honesty in fact and observance of reasonable standards of trade.”  Objective and subjective standards.  [Remember Article 2 applies with transactions of goods.  Article 1 applies generally throughout the Code.]
· Important change – Elimination of different good faith standard in articles 1 and 2.  Now §1 applies.
2) FOOD FAIR STORES, INC. V. BLUMBERG:  In this case, they reach the same result of no  

breach, but the difference between the courts’ analyses is that in this case, the court explicitly   talks about “good faith” wherein Stop & Shop it never explicitly mentions it

· What seems to be the key factor or key question in cases like this?
· Motive – why was X done?  What was purpose P had in closing store?

· Was it to maximize profits?  OK

· Was it to defeat percentage lease? Not OK

· Under the old article 1, which we’re no long following, there was a difference between the good faith standard for everybody and the good faith standard for merchants.  The new standard is §1-201.20  “good faith” is intended to be a vague term

TYPES OF WARRANTIES
Implied Warranties of Merchantability and Fitness for a Particular Purpose

1) Step-Saver Data Systems, Inc. v. Wyse Technology (1990):  See notes for facts.  2nd part of  opinion dealt with the implied warranty of merchantability and implied warranty of fitness for a particular purpose.

· A warranty is a promise that facts about a certain thing are true, so if you buy something and there something wrong with it, you may have a remedy based on this theory

· The court refused to charge the jury on an implied warranty of merchantability count (says P failed to produce evidence that the goods were defective in their ordinary usage).  

· Implied warranty of merchantability and implied warranty of fitness for a particular purpose are implied in law: a default rule set by the legislature whether or not the parties intended them to exist (Opposed to implied in fact: The parties intended, but didn’t say, that there would be these warranties.)

· Hypo:  I have flat roof porch and want shingles.  Go into Home Depot.  Salesperson gives me shingles which are perfectly fine, but they end up leaking bc they are for pitched roofs, not flat roofs.  If he’d sold me broken shingles or shingles inferior in quality=merchantability, but these were just wrong for the job.  Therefore, in order to establish breach of warranty of fitness, have to establish that salesperson at Home Depot knew that the type of shingles he sold you wouldn’t work for the type of roof he knew you had.  In addition, Home Depot must know that buyer is relying on him or her to give him the right stuff.  Finally, the buyer must show damage or loss.  

· Merchantability – bad lot, defective.
Example: Shingles are broken, missing, etc.  +

· Particular Purpose – is it appropriate for particular use that buyer has in mind?
Example: I wanted shingles, but they sold me wrong ones.  +

· Court says here that there was no breach of warranty of merchantability because there was nothing wrong with the terminals.  Therefore, jury doesn’t even hear about warranty of merchantability.    

· What about warranty of fitness?  One may assume that the problem here was one of incompatability, so the jury was saying that Step Saver didn’t make it clear enough what they wanted to use these terminals for and didn’t make it clear enough to Wyse to show that they were relying on their hardware for what Step Saver wanted to do (lawyer didn’t differentiate the 2)
· Standards of proof:

i) implied warranty of merchantability – P needs to offer evidence that the warranty was breached and the breach was the proximate cause; the goods do not need to be outstanding or superior, they only need to be “of reasonable quality within expected variation and for the ordinary purposes for which they are used.”  B/W merchants.
ii) fitness for a particular purpose – P needs to show that: (1) seller had reason to know the buyer’s particular purpose; (2) seller must have reason to know that the buyer is relying on the seller’s skill or judgment to furnish appropriate goods; (3) buyer must have in fact relied upon the seller’s skill or judgment; (4) there is no modification or exclusion of the warranty.
· UCC §2-714(2) Remedy for breach of warranty is difference b/w goods accepted and those promised. (Expectation damages)(p. 817)

EXPRESS WARANTIES

· Entail a promise to make good for losses within their scope, whether or not such losses were foreseeable, uncertain or avoidable.
· **Remember:  if the seller is not a merchant, there is no warranty of merchantability
2) Royal Business Machines, Inc. v. Lorraine Corp. (1980): Buyer buys 114 RBC-1 and 14 RBC-2 copy machines (to resell / lease to others). Copiers caused fires and other problems. Buyer sues for breach of warranty and fraud.  Seller claims there is an express warranty, no implied warranty of merchantability/fitness for particular purpose.  Seller counter-sues buyer on the financing agreements (buyer’s non-payment).  Buyer wins, gets over $1 million in damages at trial court.

· Court defines an express warranty as having 3 necessary elements (UCC §2-313(1)(a)):

i) an affirmation of fact or promise

ii) that relates to the goods sold

iii) and becomes a part of the basis of the bargain between the parties (reliance).

*  Court says substantial evidence exists to support some of the trial court determination but not all.  

· What are these affirmations if they aren’t express warranties? “Mere” expression of opinion (puffing).  

i) “affirmation of fact/promise” – How do you determine if it’s statement of fact or mere expression of opinion?  Fact is something of which buyer is ignorant; an opinion is something of which seller has no special knowledge and on which buyer might be expected to also have an opinion and to exercise his judgment.

· e.g. “this car gets good gas mileage” = an opinion (different opinions of what is “good”

· “this car gets 25 mpg in the city and 35 on the highway = fact

· Deals with how specific you are; general terms are not specific enough

ii)  “relate to goods” – Do you define “relate” broadly or narrowly?  What’s reason for this requirement?  Court here took strict reading of “relation,” but it seems artificial to say that replacement parts don’t relate to goods; Pettit thinks these things do relate to copy machines.

· Under this idea, replacement parts were excluded as well as future costs of supplies

iii) “basis of bargain” – Similar to reliance.  Did buyer rely on fact/promise?  What does P have to do/show to show reliance?  Must show that it affected decision to buy.  If it hadn’t been said, buyer might not have bought.  Has to have impact on purchase decision.  Court says that burden of proving that statements weren’t warranties is on seller – “statements of seller become part of basis for bargain, unless clear affirmation of proof is shown to contrary.” 

· doesn’t have to be the sole factor, but has to be a factor

· the seller has the burden of proof with respect to this aspect (footnote 6)

· going to assume that it was part of the basis of the bargain unless the seller can show otherwise

· Does ‘basis of bargain’ requirement affect the outcome?  Appellate court sends back to determine if this requirement has been met – what facts would the court look to? 

· Series of transactions rather than one shot sale shows that later statements plus a buyers’ expanding knowledge might show that the statements weren’t part of the basis of the bargain.  
· It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that there is a specific intention to make a warranty; an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.  
Disclaimer of Warranty

1)  Schneider v. Miller (1991): P (buyer) was in the market for a used 1966 Chevy Impala for his son and visited the D.  Took a test drive, as he was bringing it back, buyer noticed a noise.  Seller told him that car would need new brakes and that the trunk was rusted, would cost $500 to repair, engine might need to be repaired.  Price of $2,580 reflected the observed defects in the car.  Buyer bought the car “as is.”  Signs documents – bill of sale, buyer’s guide, separate document saying car is bought “as is” with no warranty.  Car turns out to be a death trap – frame is all rusted out.  Buyer writes seller a letter asking to rescind/return car and money.  Seller refuses.  Trial court ruled in favor of seller.

· Appellant argues that the defects substantially affected the value to him and he could have reasonably discovered the defects, and these were grounds for revocation of acceptance.  Court says buyer was aware of rust problem, should have checked extent.  Also owned another Impala and had experienced similar problems.  Court says cases cited by buyer deal with new cars with warranties, not used cars sold as is.

· Buyer’s theories of recovery – 1) breach of warranty; 2) fraud & deceit; 3) revoke acceptance (rescission); 4) unfair and deceptive practices.

· Does U.C.C. apply? Yes, it’s a sale of goods, even though it’s a consumer transaction, not a commercial transaction.  Doesn’t apply only to merchants, applies to all transactions in goods.  Yields to any more specific consumer protection law, but fills in the gaps where there is no specific consumer protection law.  There are a number of consumer laws on the books that would apply and trump the U.C.C.
· Does he have a claim for breach of implied warranty of merchantability?  

· Is the seller a merchant?  Yes, a merchant is in the business of selling goods of that kind on a regular basis.

· Is the buyer buying for business or commercial purchases (i.e. Gore) or for personal, family, or household purposes?  Personal.

· HOWEVER, by the mere fact that he is a merchant and this involves the sale of goods, there is an implied warranty of merchantability UNLESS it is effectively disclaimed (see above)
· P doesn’t have a good implied warranty claim- b/c signed document that said sold “as is.”

· What about implied warranty for use of a particular purpose?  In order to disclaim, the exclusion must mention merchantability, be in writing and must be conspicuous.  The document here doesn’t do this
· What is buyer’s strongest argument? 1) against public policy to allow someone to sell a dangerous car, should trump anything else; 2) “rust in the trunk” repairable for $500 – this is an express warranty that the rust problem can be taken care of for only $500 (might be a problem with this argument – complete integration/merger clause invokes parol evidence rule and excludes evidence of the $500 rust statement, but there are situations where parol evidence rule doesn’t apply such as if it’s a statement of fact, not a promise; statements of fact aren’t within parol evidence rule); there is an express warranty that the rust can be taken care of for $500; not an overwhelmingly strong argument, but probably better than anything buyer made

· Other possible arguments: 

i) U.C.C. §2-608 – Revocation of Acceptance – after you accept a good, you can give it back and get money back if there is a breach of warranty or defect and the breach/defect substantially impairs the value to the buyer.

ii) U.C.C. §2-719(2) – Contractual Modification or Limitation of Remedy – Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act. 

· e.g. in a new car warranty, warranty says that if anything is wrong with the car we will replace the defective part and that is the only responsibility, so if a cotter pin in steering will fails and there is a tremendous accident and they say they will replace the steering wheel that satisfies this statute
· All implied warranties are excluded by expressions like “as is, w/all faults, etc.”  When buyer doesn’t examine goods fully or at all, then no implied warranty if a full examination would’ve revealed the problem/defect.
· Can also avoid implied warranty based on course of dealing, course of performance, or usage of trade.

· **P didn’t prove that D intentionally misrepresented the car- so no deceit.  Buyer beware!  However, maybe not a fair result- shouldn’t be able to sell a deathtrap.

S10: CONDITIONS

The Effect of a Condition

1) Inman v. Clyde Hall Drilling Co. (1962):  Inman was a derrickman for drilling company.  Written employment K in 11/1959 for 12 months.  Terminated 4 months later. If there is no fixed term of employment, then it’s employment at will.  But, if it’s a fixed term K, then they can’t fire you within that year without cause.  Inman believes he was fired without any justification, which is a breach of the employment K.  The Company denies breaking the K and says he received all the wages he was entitled to.  Company moves for summary judgment on the basis that his failure to give written notice of his claim against the employer as required by the employment K, and that failure barred any duty on the employment K.  D won SJ on ground that P failed to give written notice of his claim as required by employment K.  Issue: Whether this is contrary to public policy?

· Inman had to file notice within 30 days of the firing, and then has to wait 6 months before bringing suit.  The K also says that he cannot bring suit after 1 year of filing notice.  Therefore, he has this six month window.

· Reason for the 30-day notice provision? Court says they don’t care what the purpose was, it was a term of the contract and unless there’s an extraordinary showing, they will enforce the K as written. 
· Probably need this notice to prevent stale claims.  However, it usually takes people a while to get a lawyer, and if you’re cynical, might think that they are making it as difficult as possible for employees to sue Company 

· Waiting 6 months gives company time to settle and take care of things on their own

· Main policy motivating the court is freedom of contract; won’t void on public policy grounds unless there is a clear reason for doing so; it’s up to the legislature to prevent this type of clause.  There is, however, public policy on the other side.  Can be concerned about access to courts and being able to vindicate your rights because we have to assume at this point that firing was wrongful and why shouldn’t we allow a remedy for this kind of wrongful breach.
· Inman’s argument: filing with the court served notice on the company; he complied – gave notice within 30 days; achieved same purpose as provision in contract.  Court says that the provision states that notice has to precede any action and that Inman would have to wait six months after serving the notice and Inman didn’t do that here.  Thus, this is actual notice but not the type of notice required by the K.
· condition precedent – something that must happen (or not happen) after formation of a K before there is a duty of immediate performance. P has burden of pleading and proving compliance.  Example:  fire insurance policy – you pay premiums, but the burning of your home is a condition precedent before the insurance company has a duty to pay; insurance company doesn’t have to pay unless or until there is a fire.

· condition subsequent – something that must happen (or not happen) after there is a duty of immediate performance, and will discharge the duty if it doesn’t occur. D has burden of pleading and proving occurrence. Example:  insurance company says you must bring suit within a year or their duty of performance is discharged (there is a duty to pay but the duty will end if you don’t bring the suit) [This is eliminated by the 2nd Restatement so all conditions are conditions precedent and conditions subsequent are related to discharge of duty]

· Anticipatory breach- before performance begins, one party says won’t follow K, so other party can’t reasonably rely on the K but that’s not the case here b/c performance started already.
· Court’s Rationale: (1) No constitutional provision or statute making it unenforceable or illegal.  (2) Nothing to suggest P didn’t read or have knowledge of agreement.  (3) No inequality of bargaining power.  (4) Contractual provision wasn’t unfair or unreasonable.  (5) Can’t let P escape his obligations.  +

· This case in relation to Carlill Smoke Ball Company…if you were the judge when would you hold that the K was performed?   Pettit argues that the K is performed when she purchased the smoke ball.   The question is not when the smoke ball company has to pay but rather when the K is formed.  She lays out her money and buys the smoke ball.  We cannot let them out of the deal because she purchased the smoke ball.  Once she pays the money, the Company is locked in.  They don’t have to pay unless she uses it properly and gets the flu.  Thus, there is a difference between when the K is formed and when there is a duty of performance.  So, using it properly and getting the flu are conditions precedent to their duty to pay.  You can thus have an enforceable contract with no duty to perform!  E.g. I will sell you my Hornet if the Red Sox win the Championship
2) Fursmidt v. Hotel Abbey Holding Co.: P was providing valet and laundry services at D’s hotel. Agreement conditioned on the approval of the hotel who is the sole judge of the sufficiency and propriety of the services – (an express condition of satisfaction) – one party has to be satisfied with the performance of another before they have to perform. D says he’s not satisfied, terminates services. P sues for breach, saying that D had no right to terminate; D counterclaims for damages on grounds of inadequate service.  There was a jury trial which found for P.  Hotel Abbey appeals on the grounds that jury instructions were wrong because they were told to consider whether the hotel was reasonably dissatisfied.  According to the hotel, the instruction should have just been whether the hotel was actually dissatisfied.  Court finds for D.  

· Trial ct said to terminate P, D must be both dissatisfied and reasonable in feeling that way.

· D’s position: Trial court shouldn’t have told jury to apply a reasonableness test, only a subjective test – if they honestly arrived at the conclusion, then that is enough.  
· P’s position: Need to act reasonably.

· Provisions in agreements calling for performance to satisfaction of party fall into two general categories:  

i) operative fitness, utility, marketability – reasonableness test; there needs to be a reason; need to show that something is wrong.

ii) fancy, taste, sensibility, judgment – subjective test; too hard to apply an objective test.  Test is – “was the party actually satisfied?” 

· How is it possible for a party to lose under this standard? Isn’t it enough for the person to swear under oath that they weren’t satisfied? P would need to prove that the dissatisfaction was feigned. 
· Best evidence that hotel was genuinely dissatisfied was that they were willing to take less money from someone else.  

· Court says that it’s fancy, taste, judgment case – it’s about reputation of hotel, kind of service, how customers feel, not just quality of clothes that were laundered; therefore, subjective test should apply.

· There’s an obligation of good faith.

i) Posner says that good faith doesn’t require reasonable conduct but it does require honesty.  If the were pretending to be satisfied, then it would be a breach.  However, no requirement of reasonableness.
· If the appropriate test is subjective, objective evidence of the quality of services is still relevant.  Even with a subjective theory of K formation (did party really intend to be bound), it still makes some sense to allow objective evidence of the quality of the service.

· It makes sense to divide cases into 2 categories because of freedom of K.  Party should be able to condition his or her performance on personal satisfaction, but objective standards are available in the first category (e.g. painting a portrait)

· What about damages?  On the question of whether hotel Abbey can fire the Fursmidts, the standard is subjective, but on the question of whether they can collect damages from the Fursmidts, the standard is an objective standard (honest and reasonable).

· There are different standards for different questions…may turn on whether something is a condition or a promise.

Differentiating Conditions and Promises

1) Howard v. Federal Crop Insurance Corp. (1976):  P  farmer whose tobacco crop was damaged due to heavy rains.  Farmers were insured against weather damage/other hazards by D insurance company, which is “an agency of the US”.  P gives notice to the D, but had plowed under the crops with a cover crop of rye (to protect soil) before the D could inspect the damaged crops. D refused to pay insurance $ b/c P violated policy (stalks on any acreage with respect to which a loss in claimed shall not be destroyed prior to inspection); P sues for loss of crops from rain.

· D’s argument:  Although they could establish that they grew tobacco on the land and there was damage to their crops, destruction of the stalks forfeited their right to recovery; allowing inspection was a condition precedent to recovery.

i. D’s rely on a case in which condition precedent and the term “warranted” were used interchangeably and the term warranted was used in the provision at issue.  

· P’s argument:  Inspection wasn’t a condition precedent to recovery, it’s a “mere” promise. (FCIC used “condition precedent” in other parts of the K but not the relevant part)
i. They say that it is a violation of the contract, but they say…so sue us!  You can subtract damages attributable for the breach to what you owe for the loss

· When it is doubtful whether words create a promise of condition precedent, they will be construed as creating a promise.  Insurance K strictly construed against the insurer.  

· Consequences of calling the inspection a condition precedent or a “mere” promise?   A condition precedent means that since there wasn’t an inspection, there’s no duty for the insurance company to perform.  If it’s a promise, insurance company still has a duty to pay, but can recover damages for the failure of P to fulfill their promise.   

· What would the damages be for plowing over the crops? Looks like there won’t be any because of the fact that it’s too hard to prove. Is the ineffectiveness of damage remedy evidence of the insurance company’s intent of the clause being a condition precedent? If can’t figure out damages, would think it was a condition precedent to protect D.  Court says this is a promise.
· Holding: D isn’t precluded from asserting as defense that plowing of stalks caused damage to D, if for example, amount of loss was thereby made impossible or more difficult to ascertain whether plowing under was done with bad purpose or innocently. 

· Narrow Holding: Merely plowing or disking under stalk doesn’t of itself operate to forfeit coverage under the policy.  +
· General maxims of interpretation: General policy opposed to forfeiture; construe ambiguity in insurance policies in favor of the insured. When ambiguity, treat as a promise. Rest.2d. §227 (p. 849) – resolve doubts about promise and condition precedent in favor of a promise; expression of one thing implies the exclusion of another – used “condition precedent” in one section, but not in the section about the inspection. 
· When drafting a K…if you say “farmers shall do this…” that could be a promise; but if you say “If the farmers do this or if the farmers do that…” ( condition precendent.
2) Chirichella v. Erwin (1973):  Chirichellas (D) contracted to sell their home to Erwins (P) for $39,000.  Chirichellas are also under K to buy a new house at the time of the K.  Due to refusal of D to settle, P sued.  K had settlement section, which provided that closing date would “coincide with settlement of D’s New Home, Approx. October 1971” on a standard form.  Thus, there was a purchase and sale agreement and the closing was set forth in this agreement.  As an accommodation to the Chirichellas the Erwins changed the date so that they could make a smooth transition.  Unfortunately, new home was never settled, b/c D wasn’t happy with “workmanship.”  P kept trying to settle with D, but D refused.  P sued for specific performance (b/c it’s real estate—land is unique and there is no adequate remedy at law).  The issue in this case is whether this is a condition.  If it’s neither a promise or a condition, which is what the Erwins are saying, then it’s just a term fixing a reasonable time for performance.
· D’s argument:  Settlement of the New Home is a condition precedent to performance of the contract. 
· P’s argument: no condition precedent but just to establish when closing would be.

· The chancellor (lower court) disagreed w/D and ruled that it was not a condition precedent to performance, but “merely a requirement that settlement take place during the month of October 1971 or within a reasonable time thereafter.”  Thus, Ps were entitled to specific performance.

· AC agreed, there was no condition precedent to performance b/c those words were never mentioned:  “Whether stipulation in K constitutes condition precedent is one of construction dependent on intent of parties to be gathered from words they have employed and, in case ambiguity, after resort to other permissible aids to interpretation.”

· Trying to figure out the intention of the parties!  Did the parties intend for the settlement of the New Home to be a condition precedent to the sale of the other home?

· Court says to look at the words in the K to construe intent- here, the words merely fixed a convenient time “approx Oct;” (should’ve actually used the words “condition precedent”)
· Court says that if the sale of one home is contingent upon the purchase of another, then the parties have to be VERY CLEAR about it.
· Rule: Though no particular form of words is necessary to create express condition, such as “if” and “provided that,” are commonly used to indicate that performance has expressly been made conditional. As have “when”, “after”, “as soon as”, or “subject to”.  +

· Hypo: I give you my TV.  You say you’ll pay me in June when you get a job.  But you don’t.  You still owe me money… probably in a reasonable time after June.

· Expresses a convenient time for payment; if don’t get $, still have to pay around sometime that would’ve received money
· Four categories of provisions:

1) A provision can be a condition, but not a promise (e.g., P doesn’t promise to get the flu, but if she gets the flu, she can recover; fire insurance).

2) A provision can also be a promise, but not a condition (e.g., Howard)- if don’t do it, liable for damages, but the other party still must perform.

3) Chirichella is an example of a provision in a contract that is neither a condition NOR a promise.  

4) The last possibility is when a provision is both a condition and a promise (“promissory condition”). These are very, very common.  The most simple contracts many times involve promissory conditions 
· (e.g., “I promise to deliver the Hornet by March 15.  You promise to buy the Hornet for $500.  Seller changes mind. – have made a promise and can sue for breach of promise (trap has snapped shut( bilateral K which is wholly executory, but if I don’t perform, you can sue for damages, which would be the K market differential…market price is higher than K price; it’s a condition because giving the Hornet is a condition upon paying the $500.).

A. Avoiding Conditions

1. Waiver and Estoppel

1) Clark v. West (1908): Clark is contracted by West to write legal books at a rate of $6 a page, but on the condition that the plaintiff totally abstains from the use of intoxicating liquors.  If he does not abstain, then he is only to get $2 a page.  P Clark writes one book and is very successful.  He admits he used intoxicating liquors while he wrote the manuscript.  Court ruled that it was a condition here and could therefore be waived.
· Procedural history:  Appellate division of the Supreme Court reversed an interlocutory judgment overruling a demurer to the complaint and sustaining the demurer.   
· Plaintiff’s argument: If you look at the language (and how it is drafted), it looks like a condition. However, West waived the condition.  D, with full knowledge of P’s nonobservance of this stipulation, waived the breach!  D accepted the manuscript and repeatedly told plaintiff he would get $6 a page and P relied on that promise.  

· Defendant’s argument:  The stipulation as to P’s total abstinence is the consideration for the payment of the difference between $2 and $6 a page, and therefore could not be waived except by a new agreement to that effect based upon a good consideration.
· Consideration is not waivable…e.g. I’ll pay you $2000 for painting my house.  I’ll waive my right to have you paint the house and I’ll still give you $2000.  If promisor then changes mind and says that painter has to paint house in order to get $2000 and painter sues, the painter will lose because you cannot waive consideration.  

· Waiving consideration goes against the doctrine of what consideration is
· P’s counter:  The provision is a condition precedent and can be waived without any form agreement with new consideration.

· Court says this condition is a means to the end.  So in that sense, it could be very important.  But it is not the ends itself.  Consideration is what you are taking from the deal, i.e., the end (in this case, a satisfactory legal book—not abstinence from drinking).  They got what it wanted. So can be waived.
· Pettit says it was probably both a condition precedent and a promise- b/c if a condition, can be waived- but once waived, it’s gone—if that’s the case, can’t sue for breach.
· Whole discussion predicated on the theory of express waiver:

· Burden on P to establish express waiver.
· *Note:  Statute of Frauds doesn’t apply to waivers but it applies to modifications.???  

· Difference between estoppel, waiver and modification:
a) Waiver – a voluntary relinquishment of a known right.  With a waiver, no reliance by the other party is required. Unilateral in the sense that only one party is needed to accomplish it.  Don’t need consideration, don’t need reliance ( SOF doesn’t apply.

b) Estoppel – giving up a right because of your action and words, even though you may not have intended so.  Reliance by the other party IS required.  This is something that can happen to you because what you say and do.  In contrast, a waiver occurs when you intended to give up the right.  It cannot be unilateral.  Don’t need consideration; do need reliance.
c) Modification – essentially, the formation of a new contract.  Generally (in CL), modifications must be supported by consideration (e.g., changing price of K from $500 to $400).  However, under U.C.C. §2-209 (Modification, Rescission and Waiver), consideration is NOT required.  Needs agreement from both parties, so cannot be unilaterally instituted or retracted.  SOF applies.  Need 2 people, need consideration (except with UCC).
· The more material the stipulation is to the contract, the more likely the stipulation is going to be a modification and not a waiver.  See Rest.2d. §84.  Promise to Perform a Duty in Spite of Non-Occurrence of a Condition.  Here, the court says that the alcohol was only a means to the material part of the K.


· Is there another issue here (which might be discussed on an exam)?  

1) Common law says that once a provision is waived, it can not be revived. “Once waived, it can never be revoked.”  This was the CL rule.  But it has been changed in U.C.C. §2-209(5).  “A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.”  Also, same as Rest.2d. §84(2).
2) The UCC doesn’t apply here even though it involves books.  It’s a service K.
3) Isn’t this a disguised liquidated damages clause?  Is this a penalty clause?  If this is what it amounts to, would it be enforceable?  Are these damages a reasonable forecast of the breach, i.e., drinking?  There isn’t any evidence that getting paid 1/3 of how much he would normally get paid is at all reasonable to the harm [is this an appropriate approximation of damages?].  What if he drank only one day as opposed to all the time?  What if he only drank while writing one page and the rest were written when Clark was sober?

2. Excuse to Prevent Forfeiture

1) J.N.A. Realty Corp. v. Cross Bay Chelsea, Inc. (1977):  JNA was the landlord and owner of a building in Howard Beach where tenant, Cross Bay Chelsea, owned a restaurant.  Premises was originally leases to Foro Romano Corporation for a ten year term commencing on Jan 1., 1964.  Provision in the original lease stated that the tenants could renew for a 10 year period provided written notice is given six months prior to the ending of the lease.  Foro sold the restaurant and assigned the lease to the D, Cross Bay Chelsea.  In a modification to the lease to which P agreed, the tenant had the option to renew his lease for an additional twenty-four years (as opposed to 10 years) as long as the landlord was notified six months prior to the expiration of the lease of the renewal. CBC forgot about the renewal date, through negligence or inadvertence, but JNA purposely did not mention it.  Also relevant that CBC spent $40,000 improving the premises at the time of purchase and $15,000 improving the premises after the option to renew had expired.  CBC sought equity to relieve it from forfeiture.  JNA sought to enforce letter of the agreement.  Civil Court grants equitable relief, overturned on appeal. 

· Two Issues:  (1) Will T suffer forfeiture if L is permitted to enforce letter of agreement? Usually means loss of money already put in, not expectancy.  (2) If so, may court of equity grant T relief when forfeiture resulted from T’s own neglect or inadvertence.  +  

i. Assuming that JNA wasn’t hurt, court finds that there was a forfeiture and shouldn’t grant relief to P.  

· JNA’s (landlord) argument:  Have to obey the term of the K

· Chelsea’s (tenant) argument:  we screwed up, but the punishment doesn’t fit the crime.  This was a mistake through inadvertence.  Always intended to renew, and this will be a severe hardship.  There will be a forfeiture on our part and unjust enrichment on the part of the LL.  They didn’t bring it to our attention even though they brought other things to our attention.  

i. Court says P has no right in law, maybe in equity.  Land options are treated differently in equity courts, because of improvement made to premises.  

· Is this a case where the punishment simply doesn’t fit the crime?  T made improvements of $55,000.  Court states that if there was forfeiture, the gravity of the loss was certainly out of all proportion to the gravity of the fault (b/c fault was only that T was inattentive).  

· Court also concerned about prejudice to JNA, and held that there could only be equitable relief if there was no prejudice to JNA.  To be resolved at a new trial.

· Dissent:  No equitable relief for sheer carelessness.  We have to follow well-established principles.  Missed option exceptions - economic detriment is irrelevant.  Greater harm if we make exceptions.  In the long run, we’re better off this way.   Points out that both parties are businesspeople and both are trying to maximize profits so shouldn’t try to portray the tenants as the good guys and the landlords as the bad guys.
· Rest.2d. §229.  Excuse of a Condition to Avoid Forfeiture.  “To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.” [What does disproportionate mean?  What is a material part?  Very loose language here.]

· What is the difference between an excuse of a condition and a waiver of a condition?

a) Waiver – landlord doing something to say that the condition doesn’t apply.  The party who is to benefit from the condition takes affirmative acts to relieve the other party of its obligation to perform the condition.

b) Excuse – outside actions, not on part of the landlord, that lead the court to excuse the nonperformance of a particular condition (changed conditions, hardships external to actions of landlord). Excusing to prevent hardship/forfeiture.
S11: Breach

A&E

· When a breach is material and total a promisee has the right to terminate a K.
· Total and Partial breaches can be seen as another way of describing a material breach and a trivial one that results in substantial performance.  
· A breach is partial (non-material) when, even if it may become material in time, it is not important enough yet to so qualify, because there is a possibility of CURE.
· A breach is material if the failure or deficiency in performance is so central to the K that it substantially impairs its value and deeply disappoints the expectation of the promise. (Key Point – Deciding the relationship of the breach to the overall exchange of values.)
· Rule established longed before the enactment of the UCC that the doctrine of substantial performance is not applicable to the sale of goods.  
· Under UCC § 2.601, a buyer is entitled to perfect tender of the goods ordered and retains the right to reject goods that “fail in any respect to conform to the K”.  Rule reinforced by §2.106(2), which provides for no qualification of substantial conformity, and defines conforming as meaning “in accordance with the obligations under the K”.  
· Harshness of UCC perfect tender rule is mitigated by §2.508, which permits the seller to avoid the rejection of non-conforming goods by curing the deficient tender.  The breadth of the seller’s right to cure depends on whether the goods are rejected prior to or after the due date for their delivery.  
· If delivery date has not passed, §2.508(1) gives the seller an unconditional right to notify the buyer of intent to cure and to cure by substituting a conforming delivery before the delivery date.
· If the delivery date has passes, §2.508(2) permits the seller to notify the buyer seasonably of intent to cure and to affect the cure within a reasonable time, provided that the seller had reasonable grounds to believe the non conforming goods were acceptable.  
· Cure must be within a reasonable time.  Further, when the exact date specified is a material term of the K, there may be no reasonable time for cure.
· Right of breaching party:

· When breach is non material – Doctrine of substantial performance provides that a party who substantially performs is entitled to return performance under the K, subject to any offset for damages caused by the partial breach. (If the other party fails to render performance, the other party can sue for enforcement of the K in spite of the partial breach.
· A material breach operates as a renunciation of the K by the breacher, who thereby forfeits all rights under it and has no contractual claim to enforce it.
· HOWEVER, above rule is concerned with suit ON the K and does not cover the breacher’s right to claim restitution on the theory of unjust enrichment when she has performed part of his/her obligation before breaching, thereby giving some benefit to the other party.  (SEPARATE RESTITUTION THEORY).
· This principle is reflected is Rest. 2d. §374, which recognizes a right of restitution in favor of a material breacher to the extent that the benefit conferred on the other party exceeds his claim for damages.  
· UCC approach present in the § 2.718 (NERI CASE).  
· Transactions involving installments:  Does a breach in this type of K effect only the defective installment or undermine the K in its entirety?
· UCC §2.612(2) states that a nonconformity in an installment permits the buyer to reject that installment only if the nonconformity substantially impairs the value of the installment and the nonconformity cannot be cured.
· For the nonconforming installment to impair the K as a whole, under UCC § 2.612(3), the defective installment must substantially impair the value of the whole K. 
· Distinguishing breach from repudiation:     
· A promise can repudiate by making it clear through words or actions that he or she will breach when performance falls due.  (Can even occur after performance is done, so long as it is before date of completion).  
· Elements of repudiation:

· The prospective action or inaction indicated by the promisor must be serious enough to qualify as a material or total breach of K.
· The promisor’s statement or conduct must clearly indicate to the reasonable promisee that the promisor intends to breach materially when the time for performance arrives.
· The promisor’s statement or conduct in repudiating must be voluntary; must have been deliberate and purposeful rather than inadvertent or beyond the promisor’s control.
· Note these factors are in place to protect the promisor.  Without them, a claim of repudiation could too easily be asserted when uncertainty exists with respect to future performance.  
· Promisee does not have to accept repudiation.  However, if not accepted repudiation can be retracted.
· Uncertainty as to future performance:
· UCC § 2.609 provides that if a party has reasonable grounds for insecurity regarding the other’s performance, she may make a written demand for an adequate assurance of due performance.   Until that assurance is received, the party requesting it may, if commercially reasonable, suspend any of her own performance for which she has not already received the agreed return.
· Party receiving request must provide adequate assurance within 30 days.  Failure to do so = repudiation.
· Rest. 2d §251 differs in wording, but largely creates a similar rule.  
Constructive Conditions

· Kinds of conditions:

· Precedent- must occur before there’s a duty of immediate performance.

· Concurrent- condition occurs at the same time performance is due.

· Subsequent- condition that discharges duty of immediate performance that already exists.

· This section highlights two doctrines that identify circumstances short of repudiation that justify a party in refusing to perform a K:

i) doctrine of constructive conditions; and 

ii) doctrine of material breach.

· Constructive Conditions

1) Kingston v. Preston (1773):  D, a Silk Mercer, made a K with P to serve him for a year and a quarter in the silk trading business and be compensated 200 pounds/year.  K contained provision that after term of service D would give up his business to P and a 3rd party, who would either be his nephew or a party named later.  It was also agreed that the D would allow the P and his partner to operate the business out of his house. Then a second covenant was entered into, pursuant to which the P, prior to the delivery of the deeds, procure sufficient security to be given to the D, for the payment of 250 pounds per month to the D, in leiu if “a moiety” of the monthly produce of the stock in trade, until the value of the stock be reduced to 4000 pounds.    P claimed that D breached his contract (by not giving up his business), while P had performed. D launched an affirmative defense that there was not sufficient security for the payment of the £250/month.

· P’s argument:  covenants were mutual and independent, and therefore, a plea of breach of one of the covenants to be performed by P was no bar to an action for a breach by D of one of which he had bound himself.  Instead, D might have his remedy for breach in a separate action. Remember Howard (crop case).   Apprentice saying that his obligation to put up the security was a promise and not a condition of the K.
· D’s argument:  covenants were dependent.  Before D had to perform, P had to give sufficient security.  Security is a condition precedent for D to give business to P.

· How do we tell which argument is correct?  Is the security a condition to turning over the business?  Go to the language of the K.  In the K, the language is not clear as to that being a condition.  It is not expressed in the contract.  So what is it?

· Court starts off by saying that there are three kinds of covenants:

1) mutual and independent (promise)

2) conditions and dependent, where conditions of one depend upon prior performance of another (conditions precedent)

3) mutual conditions performed at the same time (conditions concurrent).

· If one party is ready and offered to perform and the other party neglected to do so, action can be brought against the nonperforming party. 

· Constructive Conditions:  Two possibilities:  1) court constructs the intent of the parties, even though they didn’t expressly say anything in the contract; or 2) court determines the fairest application of the law.

· Here, court adopts the first possibility, and concludes that there is a dependency of covenants.  He based his argument on the “evident sense and meaning of the parties.”  “The essence of the agreement was, that the D should not trust to the personal security of P, but, before he delivered up his stock and business, should have good security for the payment of the money.  The giving of such security, therefore, must necessarily be a condition precedent.”

· In the modern world, we tend to take the dependency of covenants for granted.  Back then, though, this wasn’t the case.  Now, would we ever contract for services or products without a deposit?  It would be absurd to say we have contract for sale of Hornet delivered on Apr. 15th.  April 16th sue for not giving $500.  Can’t sue person for not giving $500 if don’t give someone the Hornet.  However, prior to this case, that happened.
· There is a presumption (i.e., constructive condition) that I don’t have to give you my Hornet if you don’t give me my money.  This is embodied in Rest.2d. §234 (talks about simultaneous exchanges – time).

· There is a presumption of simultaneous exchange in K- [This is a constructive condition] and Rest.2d. §238- when there’s a simultaneous exchange, one party’s performance is a condition of the other and vice versa. obligations). (p.249-250).

· Pettit:  For situation like (You pay me $100, I paint your house) it is assumed payment becomes due at the completion of performance.   

2) Jacobs & Youngs v. Kent (1921):  P built a country residence for D at a cost of around $77,000.  P now sues to recover the balance of $3,483.46 remaining unpaid.  After occupying the residence for around nine months, D complains that one of the specifications for the plumbing work wasn’t satisfied.  The condition was that all plumbing was to be with “standard pipe” of Reading manufacture.  Instead, the same quality of plumbing was used, with regard to appearance, market value and cost, but from a different manufacturer.  D says P has to fix the defect.  P says – that’s ridiculous – it would require walls to be torn down!  Trial court directed a verdict for the defendant.  Court of Appeals reversed!  

· P tried to offer evidence at the trial that the pipe used was of the same quality, appearance, market value and cost as the brand stated in the contract.  This evidence was excluded by the lower court, but the Court of Appeals says that this evidence could be valuable in determining whether because of P’s breach, D does not have to perform.

· “The courts never say that one who makes a K fills the measure of his duty by less than full performance.  They do say, however, that an omission both trivial and innocent, will sometimes be atoned for by allowance of the resulting damage, and will not always be a breach of a condition followed by forfeiture.  

· There are 3 types of agreements:  (1) always independent – clearly promise (2) always dependent – clearly condition (3) measured by substantial performance.
· Was perfect compliance condition precedent of owner’s duty to pay?  Distinction between substantial performance and material breach.  +

· Rule: If A’s performance is substantial, B’s duty (to pay) isn’t relinquished.  But B can still sue for damages.  If A’s breach is material, B doesn’t have to perform and can sue.  +
· “The law will be slow to impute the purpose, in the silence of the parties, where the significance of the default is grievously out of proportion to the oppression of the forfeiture.  

· If we assume dependency of obligations, why are we saying that one party still has to perform even though not all conditions were satisfied (albeit the breach is insignificant)?  Court says that it is a matter of fairness and equity. Want to prevent forfeiture.

· For goods, we have a perfect tender rule.  Why are service contracts different?  Because goods are resellable.  Services you can’t give back!  Also, a matter of unjust enrichment. You can’t give back the pipes on D’s property.

i) Services contracts – rule of substantial performance (breach must be material in order to excuse the other party’s performance)

ii) Goods contracts – perfect tender rule
· Majority (Cardozo) – “Intention not otherwise revealed may be presumed to hold in contemplation the reasonable and probable.”  Do willful and intentional mean the same thing?  Remember Posner – justifiable breaches for efficiency reasons!  Willful – implies some kind of dishonesty and fraudulent behavior.  Here, maybe the defendant was negligent, but not willful.  If D had tried to cover up his breach, maybe that would be willful.

· If you are a willful breacher, you cannot use the doctrine of difference in value.  “The willful transgressor must accept the penalty of his transgression.”  Which is typically cost of performance.  The transgressor whose default is unintentional and trivial may in fairness and justice have his breach measured by difference in value.  It is still a breach, but a significant difference in remedy!

· Could the parties contract out of this (i.e., by saying if there is a single piece of pipe that is not Reading, then we don’t pay a cent)?  In theory, but there are always other arguments: 

1) it’s a disguised liquidated damages clause; 

2) public policy concerns; 

3) restitution – unjust enrichment if you keep without paying (courts are divided here).
4) forfeiture
· Some courts say that, off the K, even a breaching party can sue to recover unjust enrichment.  However, many courts would say that if the K is clear enough, there can be enrichment which in not unjust.

· Also remember in drafting, to create a condition it is essential to talk about the effect of the condition of the other party. (Party A will not be obliged to pay if B does not…)

· Now, assuming that perfect performance is not required (only substantial performance), what are the damages for breach?  Difference in value VS. Cost of Completion
· What test does Cardozo use to determine which value to use?  Disproportionality test between cost and value.  New rule – you get cost of completion unless cost of completion is highly disproportionate to value.  Also followed by Rest.2d. §348. Alternatives to Loss in Value of Performance.  [Remember the old test based on economic waste (i.e., tearing down a physical structure) Groves v. Wunder and Peevyhouse.  If cost of completion would result in economic waste, then difference in value is the test.]

· Dissent:  P did not perform.  Either the result of willful conduct or gross neg., which in the context of the facts of this case is the same thing.  D should get what he contracted for.  The reasons why he included this provision are of no importance.  

Prospective Nonperformance

· Anticipatory Repudiation - a statement or indication from the other party that they cannot and will not perform anticipatory to duty of immediate performance

1) Albert Hochster v. Edgar De La Tour (1853):  A courier (P) was contracted by D to accompany him on a tour on June 1.  Before the tour was to begin, D repudiated the promise.  P brought this suit for breach of contract.  P got an equally sufficient job w/another to start after original K would’ve. 
· Viewed as seminal case of doctrine of anticipatory repudiation.
· Repudiatory statement – a statement or other indication that a party will not or cannot perform his contractual duty before that duty arises ( anticipatory breach.
· e.g. entered into K to sell Hornet for $500. Both buyer and seller are bound.  If seller tells buyer that his son has just totaled the car, that is a repudiatory statement.
· Generally, you can’t recover for somebody’s breach of performance until you have tendered your performance.  In this case, P wasn’t to start performing until June 1.  But since D repudiated on May 11, P brought action before June 1.
· Issue:  Can there be a breach of contract before performance?

· Defendant’s argument:  There is no breach of the agreement until June 1.  Unless there is a duty, there can’t be a breach.  No breach prior to duty to perform.  The possibility exists that the repudiator will change his mind and perform.  Therefore, P must remain bound to the D and ready and willing for employment.  (LC disagreed – by the time the trial occurs, it’ll be after the date of performance).  
· Court’s response:  There ARE situations where you can sue before the beginning of performance – Marriage (marrying another), lease (leasing to another), and selling goods (selling to another).  + 
a.   Rationale for exceptions: (1) D made it impossible to perform promise, b/c of inconsistent actions.  However, with marriage, wife could die, leases can be broken, goods bought again.  (2) P and D, from day of hiring until day when employment was to begin, were engaged to each other; and it seems to be breach of implied K, if either renounces engagement.  (Holding)  +
· Rationale: If P has to wait until beginning of K, he can’t mitigate damages.
· There was an implied promise that in the time between the K was signed and performance was to begin, neither party would do anything to prejudice the other inconsistent with that relation.

· Four questions that arise in anticipatory repudiations:

1) Is the other party’s duty to perform discharged?  Most courts say yes.  If I say that I am no longer selling my Hornet, then the potential buyer should be able to rely on this statement and get a new car.
2) Can the aggrieved party begin an action for breach prior to the date the performance was to begin?  Hochster says yes.

3) Can the aggrieved party ignore repudiation and await performance? Hochster says yes.  You can sue immediately or await performance.
4) Can the repudiator repent and withdraw the repudiation?  See U.C.C. §2-611. Retraction of Anticipatory Repudiation. Can repent as long as P hasn’t changed his position.  “Until the repudiating party’s next performance is due, he can retract his repudiation unless aggrieved party has materially changed his position.”

· Working in the background are the rules of tender and demand.  General rule: To recover for breach of contract, the plaintiff must allege and prove tender of plaintiff’s own performance and DEMAND of defendant’s own performance (discussed in Petterson v. Pattberg).
i. Tender is an offer combined with readiness to do what is offered; it is “showing me the money” 
· Why do we have this general rule requiring tender?  Example:  P agreed to sell his Hornet to A.  In the meantime, he sells to B.  A (before P can tell him he already sold the Hornet) calls P and tells him he needs a few more weeks to get the money for payment. P uses this as an opportunity to cry “breach.”  Obviously, not fair.  This is why you need to tender usually before you can sue for breach- to show ready, willing and able to perform.

· Why do we require demand (i.e., for P to demand money from A)?  To avoid unnecessary litigation!!  E.g. Here’s the $500 (tender).  Where’s the Hornet? (demand)  
· Exception:  The law does not require tender and demand if we know for sure that they would be useless acts (e.g., Hornet blows up before your eyes.  Don’t need to demand something we know is destroyed.)  What if a third party tells you that he saw the Hornet blow up?  If you go ahead and assume this, and it turns out to be wrong, then you are in breach.  But if you get the money together, you may be without a car and unable to get damages because you didn’t mitigate.  How does the court deal with this?  

· Demand an adequate assurance of performance!! See U.C.C. §2-609 (p.888) (See Scott v. Crown)- to make sure performance will occur.
· Adequate Assurances of Performance

1) Scott v. Crown (1988):  Farmer Scott (P-seller) contracted with defendant-buyer to sell a certain amount of wheat.  Buyer paid seller $2,000 as an advanced payment, with the full balance due thirty days after receipt of the wheat (on April 13, 1983).  Between the time seller delivered wheat to D and the time the balance was due, the parties contracted for two more shipments of wheat.  In March, seller commenced performance on the other contracts, but ceased when he started to believe that buyer would not pay for the wheat. 

· According to U.C.C., when can you demand assurances of performance?  §2-609 – you must have reasonable grounds for insecurity.  In this case, court said that seller DID have reasonable grounds for insecurity:

1. Seller had been burned recently by another buyer.

2. Seller was told by his banker that buyer was not the “best grain trader.”

3. There was an active compliant against buyer at DOA.

4. Seller tried to contact him “about the contract” but buyer never returned the call.

· Court did however rule against P on the ground that he did not properly demand assurances of performance:

2. Seller only made oral statements to buyer’s driver before he suspended performance.

3. It was only after two weeks of suspending the delivery that seller made a written demand for assurances.  You have to make the demand in writing before the suspension of performance.

4. Seller did not communicate clearly to Buyer he was demanding assurances of performance.  He simply said he wanted to “settle” some questions.

5. Seller tried to use the demand for performance assurances as a means of forcing a modification of the contract.  Seller demanded full payment of first contract before time money was due, and seller also demanded full payment of wheat that was already delivered, which materially altered the contract (payment only due in full after all wheat is delivered).

· Court said for these reasons SELLER was the repudiating party!!  It was an anticipatory breach and buyer had the right to recover damages!  

· Very important moral here.  You must properly demand assurances prior to suspending performance!!!  Only after you have not received proper and timely assurances can you suspend performance.

· A demand for assurances is usually only a simply question – “are you going to perform in full?”  If they say yes, you can rely on them.  If they say no, it is considered a repudiation.  Occasionally, you can also ask for bank statements if you believe party is insolvent, but in general you can’t ask for actions NOT specified in the contract!!!  Or else that is a modification – a no-no.

· Material Breach

1) Lane Enterprises (coaters), Inc. v. L.B. Foster Co.(steel co.) (1997):  A bridge company contracted with Foster to provide steel for the bridge components.  Foster contracts with Lane to coat the steel materials in two phases.  During the first phase, Lane had problems with backside contamination, resulting in the rejection of the steel by the ODOT inspectors.  Lane agrees to fix it and that amount is deducted from the amount owed to them from Foster.  Foster still owes $7,082.22 on Phase I, but refuses to pay Lane until they receive assurances that they can complete Phase II.  Lane says we won’t give you assurances until you pay us what you owe.  A stalemate!  Foster has to eventually contract out Phase II to another company for $42,055.00 more than the K price with Lane.

· Modern application of material breach, demand for adequate assurances.  

· Foster initiates a suit against Lane for the difference.  Lane sues Foster for the remaining balance ($7K).  Trial court found that Foster’s failure to remit the final payment on Phase I to Lane amounted to a breach of the Lane Agreement, thereby permitting Lane to suspend performance under the Lane Agreement.

· This is a services contract, thus – doctrine of substantial performance b/c the transaction involved predominantly the rendition of services, even though tangible goods were involved in the performance.  (So UCC doesn’t apply).

· Issue #1:  Whether Foster’s withholding of the $7K was material breach? No!!   Only a material breach discharges the other party’s duty to perform.  Factors used in determining materiality for purposes of breaching a K (Rest.2d §241)(p. 898)  
· They based their decision in part on the fact that the withholding was only 5% of the contract price. It was clear that Foster intended to pay the money as soon as they got their assurances.  However, is this the determining factor?  Not really.  Since Foster’s breach was NOT material, it should not have prevented requesting assurances from Lane.  
Issue #2:  Did Foster have reasonable grounds to demand adequate assurances from Lane? Court says yes!  In light of difficulty with Phase I, they had reasonable grounds to demand adequate assurance.  
· Thus, Lane’s failure to give assurances constituted a material breach!  Rest. 2d §251.  If party is warranted in demanding adequate assurances of performance and none is forthcoming, requesting party mat treat failure to respond as repudiation of K.  +

· Decision:  Lane was held liable for the additional cost Foster had to pay to get Phase II done.  Ct awarded Foster $42,000-$7000 still owed. (Expectation damages/ K market differential)

· Note: Way most courts decide if K is for services or for goods is by looking at dominant component of K.  Example: Carpet cleaners.  Services, b/c it’s the service that’s dominant, not cleaning materials.  But Carpet installers, it’s goods, b/c carpet is what’s expensive, not installing it.  Minority of courts look at where problem arose.  +

2) Did Shawn Kemp Materially Breach? A Problem (p. 901)

· They’re saying that he’s disparaging their shoes (against K provision)

· Would you allow in evidence that Kemp’s career was in significant decline at that time and that Reebok’s sales were doing for poorly and were cutting its endorsements?  This is relevant to the issue of good faith

· Would it affect answer to know that Kemp hired Barnett as an expert witness?  Barnett said that he was of the opinion this was not a material breach and this evidence was relevant on issue of good faith.  Courts are reluctant to allow expert witnesses on legal issues, so the didn’t allow him to testify

· Based upon exclusion of evidence and also Kemp’s poor performance as witness, caused parties to settle as jury was out in a matter favorable to Reebok.  Pettit believes that good faith is relevant, and if you can show that party is using breach as pretext, then you should be able to use this to negate the breach.

The Perfect Tender Rule:  Cure and Rescission


1) Ramirez v. Autosport (1982): Ps contracted w/Autosport to buy a new camper van.  They traded in their old camper van (for $4,700) and waited 2 weeks for D to prepare the new van.  The contract date for delivery was around August 3.  When they returned with their checks, the van had several major defects (paint was scratched, electric and sewer hookups were missing, hubcaps were not installed).  The plaintiffs waited longer for D to fix the van, and it still had major problems.  In August, D transferred title to the van to the plaintiffs, who were unaware of this fact.  Finally, Ps sue Autosport seeking rescission of the contract and the cost of their trade-in value.  Trial court ruled for Ps, Appellate Division affirmed, Court of Appeals affirmed.

· U.C.C. applies!  Article 2 deals with transactions (sales) of goods.  The camper is a good.

i. Applies to consumer transactions unless specifically displaced by consumer protection statute.  

· This case introduces the ‘perfect tender rule.’ U.C.C. §2-601.  Buyer’s Rights on Improper Delivery (p. 909).  “…if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may (a) reject the whole; or (b) accept the whole; or (c) accept any commercial unit or units and reject the rest.
· In short, if the good is not perfect in any respect based on the K, then you can reject!

· Why do goods get a perfect tender rule and services a substantial performance rule?  1)  problem of forfeiture – in services, you can’t sell them to anyone else; in goods, you can usually resell; 2) unjust enrichment. (see Jacobs & Young v. Kent)
· Limitations to the perfect tender rule:

1) Obligation of good faith (e.g., buyers who reject goods as a pretext because the cost of the goods decreased; market declined – i.e. Reebok).

2) Opportunity to cure.

· Most important limitation on the perfect tender rule – see below!

3) Revocation of acceptance.  U.C.C. §2-608.  Revocation of Acceptance in Whole or in Part.  
· Rejection and revocation are dealt with differently by the U.C.C.  Rejection- never accepted, just reject.  Revocation - occurs after you have accepted the good.  In short, a buyer may revoke his acceptance only if the non-conformity substantially impairs its value to him.  The burden is on the buyer to show that there were defects and those defects substantially impaired the value of the goods to the buyer
4) Installment contract. U.C.C. § 2-612 (performance in installments).

5) Performance done in parts (i.e., installments).  Delivery of goods is made in separate lots.  You can revoke one part without revoking entire K.  Divisible K (example: K to paint 3 houses, so if you paint 2 of 3, you can divide K) vs. Entire K.  It’s a method courts (and parties) use to prevent unjust enrichment and forfeiture.  Issue of divisibility exists for sale of goods as well as services contracts.  

· If you have delivery in installments and one installment isn’t perfect, the seller still has to make the next delivery and buyer has to accept it unless the breach of the first installment substantially impairs the value of the entire K

· E.g. If we had a K that said mow lawn, rake lawn, plant shrubs.  You mow and rake perfectly, but there is a material breach with respect to shrubs.  If the K is viewed as entire, buyer doesn’t have to pay under the K because you haven’t completed performance.  BUT if we call contract divisible, have to pay for mowing and raking but not for the cost of the shrubs.                     

· Hypo:  a buyer orders a specific model of hearing aid b/c doc prescribed it.  Seller tendered new improved version of this same model.  However, newer and better wasn’t better for buyer so he rejects it.  They tender him the old model and he rejects it.  Court said seller could recover for old model because they had reasonable grounds to think that seller would want the newer better model and buyer tried to cure in a timely manner
· What damages are the plaintiffs looking for?  “Seeking rescission of the K and return of trade-in van.”  Rescission is NOT the right term here (UCC uses term cancellation).  Also, the trade-in camper can’t be returned because there is an innocent third party, who is unaware of the circumstances, and who received the title in good faith.

· Looking at U.C.C. §2-711, the buyer may CANCEL the contract (not a rescission).   Can get down payment back.  
· Plaintiffs actually sought “not only the end of their contractual obligations, but also restoration to their pre-contractual position.”  The judge is wrong here: “the purpose of restitution is to restore plaintiff to as good a position as he occupied before the contract.”  WRONG.  The purpose of restitution is to prevent unjust enrichment!  To get the DEFENDANT, not Ps, to as good a position as he would have been before K.  RELIANCE is to get the Ps in as good of a position as they were in before K. So, Ps are seeking reliance.

· What damages should be awarded?  The trade-in value for old car was $4700.  But it was sold by the dealer for $4995 and the dealer put $1159.62 into the van (dealer made $3,835.38).  Trade-in values are many times inflated and usually not a true value of the car/van.  So damages should be fair market value (court doesn’t elaborate as to what the damages award really was).
2)  Tipton v. Feitner -  P seller agreed to sell D buyer dressed and live hogs.  They contracted for 2 different prices, 7 cents and 5 ¼ cents respectively.  Part of K was that dressed hogs were to be delivered immediately and live hogs were to be paid for on arrival after being driven from NY to OH.  Sellers delivered dressed hogs but buyers didn’t pay.  Five days later, the sellers received the live hogs, but the sellers did not tender the live hogs to the buyer; instead, they had them slaughtered and sold to someone else.  So buyer says they will not pay for the hogs that they seller did tender.  The seller sues the buyer for recovery of the price of the dressed hogs.  The lower court gave seller remedy minus costs the damages that the seller breached by not delivering the live hogs.  

· Would the UCC apply if this case were to arise today?  Yes.  

· As an attorney representing the seller, the first thing to be concerned about is the statute of frauds.  This was not a written K, it was oral (parol).  Therefore, there is a statute of frauds problem under UCC §2-201 (p. 498) because this K is for more than $500.  Exception 3(c) might mean that the seller can enforce, or get the K price, for the dressed hogs because they were accepted by the buyer, but neither party could enforce the executory part of the K for the live hogs.  (“goods for which payment has been made and accepted or which have been received and accepted.”)
· The case is here to differentiate between an entire K and a divisible K.  If this is an entire K, then the sellers have to deliver all the hogs, dressed and live, before the buyers have a duty to pay.  If this is a divisible K, the buyer must pay for the dressed hogs that were delivered but may  recover for the live hogs that weren’t delivered

· How can we think about this?

· 1) Would be more probable to require payment after each installment (thus, this is our best guess towards intent)

· 2)  Courts may want to make things divisible if they can because of forfeiture and unjust enrichment.  If it’s divisible, it’s looked at as 2 separate Ks…this is what the court did.  Divisibility limits the harshness of the perfect tender rule.

· U.C.C. §2-612:  Installment K.  Under this theory, the buyer has to pay for the dressed hogs.  When the buyer fails to pay for the dressed hogs, we ask whether that value substantially impairs the value of the K for the sellers.  If it does, then the sellers don’t have to deliver.  The sellers will say that this does substantially impair, so they don’t have to deliver.  

· Carl Llewlyn would look to practices and usage of trade, and that’s how he’d want the law to react

S 12:  Defenses to Contractual Obligations

Chapter 15.  Lack of Contractual Capacity


Deficiencies in Contractual Capacity

· The prima facie case of K requires a manifestation of assent of a type that merits legal enforcement.  

· When people manifest assent we normally presume that this manifestation represents their actual subjective assent. We also presume that persons are capable of making their own decision about their lives.  

· On RARE occasions, though, these presumptions can be shown to be incorrect.  The defense of incompetence and infancy, if shown to exist, rebut the normal presumption that persons are capable of making decisions on their own behalf.

1. Incompetence

1) Faber v. Sweet Style Management (1963):  Bi-polar, manic depressive man contracted with D to buy a plot of land in order to build a discount drug store.  All doctors agree that Faber was bi-polar.   Eventually, he was institutionalized after purchasing a gun.  Buyer is seeking rescission based on his own mental incapacity.  Seller is seeking specific performance.  

· Is this a good case for specific performance?  Yes because it is a contract for land, but NO because we are talking about the seller.  The seller would be perfectly happy with $(remember, he sold the land).  

· What about mutuality of remedy?  Affirmative version -if buyer would have been able to get specific performance from me, I should be able to get specific performance from him; Negative version- I can’t get specific performance, so neither can he. This theory is on its way out!

· What is the first question that must be answered to determine whether a contract can be voided on grounds of incompetence?  

i) Can the other party be restored to the status quo end?  

· If answer is yes, then the only question is whether the buyer was incompetent.  

· If the answer is no, you need to figure out whether the other party knew of the plaintiff’s incompetence or whether the transaction was unfair or unreasonable.  If neither, then P is still bound to K.

· Who has the burden of proof?  Burden of proving incompetence is on party seeking that defense.  Burden of proving that D did not know of P’s incompetence and that the transaction was fair and reasonable is on D.  

· If status quo could not be restored, Faber would have lost because it doesn’t look like D knew of P’s condition or that the transaction was unfair.

· Next – the court must determine whether or not Faber was actually incompetent!!  Traditional test is a cognitive test focusing on understanding.  However, if understanding is the only criteria, then bi-polar disease wouldn’t make the test!  There was a big swing (mirroring criminal law) toward broadening the traditional test (M’Naghten rule- can P understand b/w right and wrong—the new rule is the compulsion test).  It then retreated a bit, and now the legal community is uncertain as to what to do.  OLD RULE – Did Faber have the mental capacity to understand what he was doing.  
· Determining incompetence:

1) Look at testimony of party claiming competency.  Problems with this?  Sometimes the party has already passed away (see Ortelere) and also, what about self-interest?

2) Testimony of a psychiatrist.  Court seems to discredit this as well.  Their role is to diagnose the disorder, and tell the court what capabilities they have, but they cannot tell whether or not a party was competent to sign a K. Diagnose med prob; ct determines if legally incompetent.

3) Look at the actual behavior of plaintiff at the time of the illness.  Court gives this the greatest weight.  Here, P’s behavior showed that he had issues (speedily and irrationally went about this purchase, etc.).

4) Court should look at other deals made at the same time.

· Court concluded, based on Faber’s behavior, that he was mentally incompetent at the time he entered into the contract thereby making it voidable (though not void – only the incompetent person can assert the contract void, not both parties).
· Policy arguments:  If we agree that he would not have made this K but for the mental illness, why do we want to say that we would rescind that K?  We want to protect those people suffering from mental illness because they cannot protect themselves.  Another possible policy argument is to protect family members.  Also want to preserve the idea of consent.  Say there was no consent here, may undermine the view of what gives legitimacy to K enforcement.

· One other issue:  Ratification D argues that P’s problem was over with at time of alleged acts of ratification.  Ratification must be approved after incompetency has been removed.  Court says No, he was still sick and in the hospital.
· In these cases, we are not protecting the defendant’s expectation interest.  We are only putting the D in RELIANCE position (i.e., had K never been formed).  Even if D can’t sell land for the same amount, it doesn’t matter (that is the expectation interest we are not protecting)

· How would Faber be decided under Rest.2d. §15?  


· he is unable to understand in a reasonable manner the nature and consequences of the transaction (this is the cognitive test, lacks capacity to understand); OR

· Stress consequences and reasonable manner when using this provision to try to void a K.

· he is unable to act in a reasonable manner in relation to the transaction (incorporates the Faber compulsion test) (understands by acts irrationally) and the other party has reason to know of his condition. (The last part is not satisfied!)

(2) Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the K has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust.  In such a case a court may grant relief as justice requires. PETTIT:  2 limits 1, If you can’t win under 1 you can win under 2.  

· Can Faber win under Subsection (2) if he loses under Subsection (1)?  Subsection (2) is contingent upon Subsection (1).  If you don’t survive Subsection (1), then you can’t get Subsection (2).  Subsection (2) acts as a limit to (1)!!  Also, (2) requires actual knowledge.  (1)(b) is only “reason to know.”  Thus, NO – Faber would not have won because he did not satisfy either (1)(a) or (b).
· Should the brother have revealed the incompetence?  Ethical rules say no.  You must protect your client’s confidentiality.  You also can’t just withdraw from being an attorney for your client without reasonable notice, and you must protect client in the even that you do withdraw.  Rule 1.16 says of the Model Rules of Professional Conduct say that a lawyer may withdraw from representing a client if he can withdraw without material adverse effect upon client or if client is pursuing objective repugnant or impute.  
2) Ortelere v. Teachers’ Retirement Board of New York (1969):  Mrs. Ortelere was a school teacher and participated in the school’s retirement plan for over 40 years.  Two months before she died (after she had taken a leave of absence due to mental illness), she changed her retirement options so that her benefits would only last until the end of her life (i.e., it wouldn’t pass along to her husband).  This was a change from the option she had originally taken.  Under the new option, she would get $450 per month until her death, as opposed to $375 per month if benefits would transfer to her family when she died.  When Mrs. O died, the entire retirement reserve was lost (some $60,000).  LC allows rescission of this election retirement without option, so husband is going to get the money (although technically he orders a new trial).  

· The $450 is calculated by actuarial tables.  $375 was her life expectancy and also the life of the husband, so there are two lives to worry about.

· Why would you choose one option over the other?  Family considerations.  She had a husband who retired to take care of her.  They both planned on retiring off her retirement plan.  In general, if you think you will die first, you’d chose the second option; if you think your husband will die first, then you may want the first option.

· Court has to decide whether to rescind this otherwise irrevocable option for incapacity due to mental illness, or to protect the stability of contractual relations.  Balances the factors of both!

· Court relies on Rest.2d. §15.  It states a different rule than Faber and the same rule as the Restatement.  Under this rule, if you are using the compulsion test (1)(b), you can only use it if the defendant knew of P’s condition.  

· Court said that “the system was, or should have been, fully aware of Mrs. Ortelere’s condition.”  But does that really mean that they knew of her mental illness?  Somebody knew she was seeing a psychiatrist, but it is unclear that the same people who did the retirement system knew that she was seeing a psychiatrist.  Remember (1)(b) only requires that the Board had “reason to know” of the mental illness.  
· Majority says they’re convinced that the decision was a product of the mental illness and this is what the test should be- it shouldn’t be based on a simple cognitive test (psychiatric advances shows that mental illness can affect more than cognition)
· Dissent doesn’t like changing traditional rule; also, looking at the letter which she wrote to the schoolboard, the letter was intelligent and was sophisticated and didn’t show that she was insane- and the decision to make this change wasn’t unreasonable

· Can the Board be restored to the status quo?  They really aren’t any worse off, because she could have chosen the option to get the money paid out through the life of her husband.  Was there any harm?  You could argue that there is real harm to the system.  The system is based upon people guessing how long they are going to live.  Some people are winners, some people are losers!  If relatives can undo the bad guess, then there is real harm there!! Court disagrees (see page 1052).
2. Infancy

1) Webster Street Partnership, Ltd. v. Sheridan (1985):  Ps entered into a lease agreement with defendants Sheridan and Wilwerding, both of whom had yet to reach their age of majority when the lease was signed, nor anytime while living in the property.  Rent was for $250 a month, plus a $150 security deposit and a $20 surcharge for utilities during the months of December, January, February and March.  Age of majority in Nebraska was 19.  P sues for damages in the amount of $630.94.  D countersues for their security deposit.

· Does the law favor incompetents or infants?  Infants.  When dealing with incompetents, the law first asks whether or not the other party was returned to the status quo.  When dealing with infants, the court doesn’t care.  Also, the adult’s state of knowledge really doesn’t matter when dealing with infants, whereas it does when dealing with mental incapacity.

· General rule:  minor does not have the capacity to bind himself absolutely by K.  He can disaffirm the K.  Nor does there have to be advantage-taking or unfairness in the contract.  
· Exception:  infant is liable for the value of necessaries furnished him.
· Want to discourage K’s w/minors; except where for necessities.

· “To enable an infant to contract for articles as necessaries, he must have been in actual need of them, and obliged to procure them for himself.  The burden of proof is on the P to show that the infant was destitute of the articles, and had no way of procuring them except by his own contract.” Ct says shelter is a necessity, but was not one here b/c kids could go home.

· Hypo:  College student flew to Cancun for Spring Break, and then when he came back disaffirmed his contract with the airline and refused to pay for the trip.  Can he do this?  Yes!  Does it make a difference if the college student paid for cash and then wanted to undo it? Before extending credit, a company should know how old the person is.  Not the case with cash.  When kids pays w/cash, then can’t undo K.
· Competing policies:  (1) strong policy of protecting minor vs. (2) unjust enrichment of minors and forfeiture of those who deals with minors.

· This is an area particularly subject to local law. The old CL said that Ks entered into by infants were void.  Now, these Ks are not void, but voidable (i.e., not mutuality of obligation).  Exceptions: (1) bail bonds (2) Minors old enough to have children (3) school loans.

· In most states, minors can disaffirm a K, but once they have turned majority, the contract will be ratified (even if the kid does nothing).

· If child is emancipated, then their parents are no longer liable for them and their necessities and the child has to pay; if unemancipated, the parent has to pay

· What does the minor have to return?

1. Minor has to return whatever he or she has left.  In airline flight example, he could get all the money back and return nothing.  If you crash a car, you can get back money usually, but not if you intentionally crash the car (a tort).

2. In some jurisdictions (minority), you can’t disaffirm unless you return the good in good condition.

3. Some juridictions differentiate between CC and cash.

4. No U.C.C. on either infancy or mental incapacity.

· Minors are responsible for their torts, but not their contracts.  Why?  The other party has no control over a tort (they are the injured party), but has the power to contract or not. If the minor lies about age- can disaffirm, unless lie is a tort.

2) Brooke Shields v. Gross (1983):  When Brooke was ten, she consented (through her mother) to do a photograph in a bathtub. The photograph was going to be used in a publication named “Sugar and Spice.”  The consent form her mother signed essentially gave the publisher and photographer the right and permission to copyright and/or use, reuse, or publish/republish pictures or portraits of her and waived her right to inspect or approve the finished photograph or advertising copy or printed matter.

· Brooke Shields was definitely a minor when this contract was formed.  The general rule (CL) is that when the parent enters into a contract on behalf of the child, the child CAN disaffirm.  New York CL also did not recognize a cause of action for invasion of privacy in the first place.

· In 1909, the NY Legislature enacted Civil Rights Law §50 and §51, essentially making it a misdemeanor to use a living person’s name, portrait or picture for advertising purposes without “prior written consent.”  The section also says that written consent includes parental consent for a minor.

· Holding:  Court ruled against Brooke Shields and interpreted the statute as saying a child cannot disaffirm a K that the parent signed.  
· Brooke’s argument: Legislature didn’t clearly state its intent to overturn CL rule that a child can always disaffirm a K that the parent has signed for her.  Parents don’t always do the best things to their children, and the law should protect a child from the acts of his parent!  Not fair for the children to be subject to the mistakes of their parents for the rest of their lives.

· Dissent:  Strongly disagrees for public policy and legislative intent reasons.  The case doesn’t involve the undoing of prior benefits, rather what is involved is the right of an infant to disaffirm her mother’s consent with respect to future uses!!! Now at age of majority, wants to remove mom’s consent.


S13. Obtaining Assent by Improper Means

A. Misrepresentation

· Halpert v. Rosenthal (1970): P (seller) made a contract with D (purchaser) for the sale of real estate (a one-family house located in Providence) for the sum of $54,000.  D paid a deposit of $2,000 to P.  On three separate occasions, buyer asked seller and seller’s agent about termites.  Each time the seller states that there were no termite problems in the house.  D relied on the statement, and only had a termite inspection after signing the K (because lender required it).  D didn’t go to closing and informed P they would not be purchasing the house.  P resold the house, but only got $35,000 for the house.  He wants the difference.  D is counterclaiming for $2,000 deposit.

· Is this an appropriate case for specific performance?  Normally, you get PS for a sale of land.  However, when the seller sues the buyer, all the seller is getting is money.  No mutuality of remedy.
· Issue:  Whether there was misrepresentation as to seller’s comments considering the termites?  P said – to the best of my knowledge there were no termites.  P’s argument is thus that in order for D to prevail, they must have knowingly made false statements as to the existence of termites. But D told 3 times, no termites.

· Court differentiates between misrepresentation and fraud (there is a difference between innocent misrepresentations and intentional deceit).  Deceit is a tort action based on fraud, in which D made statements that they knew were false and intended to deceive.  A misrepresentation can be fraudulent.  So fraud is always misrepresentation, but a misrepresentation is not always fraud.

· Pivotal issue before the court is whether an innocent misrepresentation of a material fact warrants the granting of a claim for rescission.  Innocent in this case means that the P believed the facts were true.  
· Overwhelming case law indicates that where one induces another to enter into a contract by means of a material misrepresentation, the latter may rescind the contract.  It does not matter if the representation was “innocent” or fraudulent.  

· Restatement §470.  Misrepresentation is defined as any manifestation by words or other conduct by one person to another that, under the circumstances, amounts to an assertion not in accordance with the facts.
· Rest.2d. §159.  A misrepresentation is an assertion that is not in accord with the facts

· What are the differences between misrepresentation (innocent) and fraud (intentional)?  A victim of a misrepresentation can only rescind a K.  A victim of fraud has a tort claim (with punitive damages) or can rescind.

· Difference between innocent misrepresentation and breach of warranty claim?  Warranty extends to changes in future events.  You warranty against there being no termites now, and possible in the future (e.g., warranty for tires for twenty years).  A misrepresentation only goes to facts at the time of the statement (present claim only- facts that already happened).

· Misrepresentation has to be of material fact.  And there usually has to be reliance as well.  A misrepresentation becomes material when it becomes likely to affect the conduct of a reasonable man with reference to a transaction with another person. (Restatement §162 – See above).  Compare this with Rest.2d. §167 – A misrepresentation induces a party’s manifestation of assent if it substantially contributes to his decision to manifest his assent.  Termite problem is material!

· What if buyer had just remained quiet and never asked about termites but the seller knew? Then no misrep.  But was there a duty to disclose?  Originally CL said there was no duty to disclose- buyer beware.  Now, in some jurisdictions, there is a duty to disclose material facts.

· Parol Evidence Rule.  There was a merger clause in the K that said the K contains “the entire agreement between the parties, and that it is subject to no understandings, conditions or representations other than those expressly stated therein.”  In other words, D is trying to admit parol evidence, i.e., additional evidence concerning P’s representations, when K explicitly says NO!  K didn’t mention termites at all. 

· Court says that there is a fraud exception to the parol evidence rule.  K induced by fraud is voidable and cannot be used to exclude evidence of statements.  Here, the seller says that the buyer admitted that there is no fraud so the exception doesn’t apply.  The court, however, disagrees and extends the exception to misrepresentation.  With misrepresentation there is absolute liability, but with fraud you have to prove bad faith.  
· Vokes v. Arthur Murray, Inc. (1968 – p. 975): P, 51 year-old widow with no family, with “yen to be accomplished dancer.”  Contracts with franchise of Arthur Murray (Davenport) originally to take eight ½-hour dance lessons for $14.50.  She was given repeated compliments that with more instruction, she would be wonderful.  P bought into this and in end spent over $31,000 on lessons (over 2000 hours of instruction).  Eventually, she got smart and realized these people were purposely misleading to her.  P sues for money back on lessons she hasn’t yet taken.  Her claim is based upon false representations by the sellers based on her ability.
· D’s argument: “Mere puffing”, expressions of opinion, not facts. (See photo copier case).    

· General rule is that statements of opinions are not misrepresentations (“generally, misrepresentation, to be actionable, must be one of fact rather than of opinion”).  

· Four Exceptions:

1) Fiduciary relationships (e.g., lawyer to client, trustee to the beneficiaries) – honest and act in their best interest, not your own;
2) There’s been some artifice or trick employed by representor;

3) Parties aren’t at “an arm’s length” (each is independent looking out for himself or herself);

4) Representee doesn’t have equal opportunity to become apprised of truth or falsity of fact represented.

· Court relies on last exception.  “Statement of a party having…superior knowledge may be regarded as a statement of fact although it would be considered as opinion if the parties were dealing on equal terms.”  Here, it would be reasonable that Ds had special skills, judgment, and objectivity concerning P’s dance potential.

· See Rest.2d. §168. (p. 979)  Reliance on Assertions of Opinion. and
Rest.2d. §169. When Reliance on an Assertion of Opinion is Not Justified. 

· If you could prove that the instructors knew how terrible she was, it amounts to an assertion of fact under §168 and don’t have to look at §169.  Here, it appears that the court relied on §169(b) 

· Do we want dance instructors to say, “My God, you’re TERRIBLE!”?  We go to dance studios for compliments.  Concern here that you can get out of K by being stupid and gullible!  She’s a competent adult.  Case has extreme facts, but what about slippery slope?
· Other doctrines that could be relevant: Lack of Good Faith, Undue Influence, and Unconscionability.  
· You can’t affirmatively sue for lack of good faith but you can defend with it.  Lack of good faith, like duress and undue influence and unlike lack of consideration, can undo a completed transaction.    
B. Economic Duress

1) Austin Instrument v. Loral Corp. (1971):  Loral received a big K by the navy for radars, and awarded Austin a subK to supply 23 such parts.  About a year later, Loral was awarded a second K and again solicited bids for the components.  Austin submitted a bid for all 40 of the components.  Loral, however, told them that they would only award the K to Austin for those components in which they submitted the lowest bid.  Austin said that if you don’t give us the entire K, we are going to raise our prices for the first K or stop delivery.  Loral tried to find other subcontractors to fulfill the first K, but couldn’t because of exigencies due to the Vietnam War.  So in order to ensure that they didn’t default and pay damages to the Navy, they gave in to Austin’s demands. After the second K, Loral withheld the last payment to Austin. Austin sues.  Loral countersued for the amount of the aggregate of the price increases under the first contract.

· The court defines economic duress as the wrongful threat precluding the exercise of free will.  Any threat to breach a K is not enough to threaten economic duress.  You also have to establish that you can’t get the goods from anywhere else and the damages aren’t going to make you whole.

· Turned out to be a VERY close case throughout the courts (total: Austin 7 judges; Loral 6).  But the Supreme Court ruled for Loral.  Why such a split?  What did Loral do wrong?
· What did Loral do wrong here?  Assume that all the facts are as the majority sees them (very pro-Loral).  Because of their initial duress, that allows you to do things which you otherwise wouldn’t do.  If you say that this isn’t fraud here, then you could also say that agreeing to something with a knife to your throat, knowing you will renege on your promise, is the same thing.  
· If you enter into a K knowing at the time you enter into it that you aren’t going to pay them the full amount, then you are (i.e., Loral) committing fraud!!

· Majority says that this was “duress as a matter of law.”  The dissent says it’s not because there are factual disputes as the availability of other suppliers.  It depends on the facts.  And the trial court already ruled on the facts.

· Duress is obtaining assent through threats.  Early on, duress was a threat of physical violence to get you sign a K (i.e., I’ll kill you if you don’t sign). Court expanded this theory to Economic duress, which has to do with economic threats: “withholding of needed goods” (i.e., unless you agree to pay me more, I’m not going to give you back your horse).

· Could Loral have made a pre-existing duty argument here (i.e., modifications are unenforceable unless supported by consideration)?  As a practical matter, this argument is precluded.  Why?

1) With the rule, you can’t undo a completed action.  You can’t get back money paid.  With duress, you can undo completed actions. E.g. in Alaska Packers, if they had actually paid the money, they couldn’t get it back from the fishermen.
2) This is a sale of goods.  The U.C.C. applies.  You don’t need consideration for modification!!!   There’s no pre-existing duty rule, so it would come back to the presence or absence of good faith.
· It is not enough for it to be a wrongful threat for economic duress.  You also have to not be able to get the goods elsewhere (b/c if you can, you should have and then sued for breach).  Rest.2d § 175 and 176 (p.995).


· How should a subcontractor with rising costs knowing it will be difficult to meet an existing contract do in this situation?  Past example of owner of dress shop during Great Depression who couldn’t make a go of it because of the rent.  Choice to go out of business or try to get the landlord to reduce the rent.  Here, Loral could either break the K or talk to the contractor and see if they could get them to agree.

· Did Loral do the right thing when Austin threatened them as they did?  Loral will say that our job is Ks with the government.  We hate Austin’s guts, but we’re not going to do anything that will cast any doubt on our credibility with the government.  So, it appears that Loral did the right thing.

· For economic duress, the threat originally had to be to do something unlawful.  But now under the Second restatement (p. 995) it’s enough if you do something improper.  A threat is improper if it involves a breach of the duty of good faith and fear dealing.  Even if you have an improper threat, only have duress if victim is left with no reasonable alternative than to go along with the threat.
C. Undue Influence
1) Odorizzi v. Bloomfield School District (1966): P worked as teacher for D- had K to work for another yr. P was brought up on homosexual crim charges. Principal and SI went to his house (when had no sleep and was upset) and told him wouldn’t go public if he resigned (in his best interest).  If didn’t resign, would be publicized and would fire. P signed- but then charges dropped.  Tried to get job back, but D refused. P sues for declaratory and other relief.

· P argues duress and undue influence.  Ct says no duress here b/c the threat by school wasn’t unlawful.  There is undue influence here though.
· Holding: Court found insufficient facts to state cause of action for all, but undue influence.  (P didn’t win case.  Instead, Court stated that his pleading stated a cause of action.)
· Definition of Undue Influence- Shorthand legal phrase used to describe persuasion which tends to be coercive in nature; persuasion which overcomes will without convincing judgment.  Hallmark is high pressure.  Undue influence goes about how the consent was obtained rather than looking at the actual agreement. (Duress different- coercion; here, taking advantage).  School knew P in a weaker state of mind (P vulnerable and D dominant).

· Elements of Undue Influence: (1) Lessened capacity of the object to make free K.  (2) Application of excessive strength by dominant subject against servient object.

· Rest.2d. §177. When Undue Influence Makes A Contract Voidable.  
· Over-persuasion is generally accompanied by certain characteristics which tend to create a pattern, usually involving several of the following elements: (1) discussion of transaction at unusual or inappropriate time, (2) consummation of transaction in unusual place, (3) insistent demand that business be finished at once, (4) extreme emphasis on untoward consequences of delay, (5) use of multiple persuaders by dominant side against single servient party, (6) absence of third-party advisers to servient party, (7) statements that there’s no time to consult financial advisers or attorneys.

· Overview – Difference between undue influence and duress: Duress was there first, and started narrowly, while undue influence was there to fill gaps.  As duress expanded, need for undue influence lessened.  Duress is about coercion.  Undue influence is more about unfair advantage taking.  Now that duress is much broader, undue influence is less important.  Often in undue influence, fiduciary or family relationship is present (e.g. signing a will).  With undue influence, with more time, better circumstances, more or better advice, victim would act differently.  Whereas with duress, under threat, victim acted reasonably and would do the same thing again.  Duress – one key area is threats to break existing contracts.  Not unlawful.  Modern cases say its improper though.  (Pettit)
D. Unconscionability

1) Williams v. Walker-Thomas Furniture Co. (1965 - 1131):  Famous case about unconscionability.  Williams bought furniture, and K for credit has ‘cross-collateral clause’ and ‘add-on clause’.  Complicated clause where her payments are spread out among her 5 items, so she’s not done paying for any of the items, until they’re all paid off.  She defaulted, so Walker-Thomas brought action of replevin (action at law to get back personal property in another’s hands; you claim superior right to that property).  $164 is still due in owing on the other furniture.  Furniture company won at court below and court of appeals affirmed begrudgingly.      

· She’s judgment-proof.  Creditors can’t take welfare payments.  They really don’t want the furniture, but the threat of taking all of her furniture might make her give them some money voluntarily.

· E.g.  Item A

Item B


Item C

    $50                     $150                            $300                   $100 payment on $500 debt

     $10
          $30                             $60

With this add-on clause… “it shall be credited pro rata (percentage) on all outstanding leases, bills and accounts, so you’re never going to get an item out of the way

· This is not clear from the clause…that if you do not make payments, we can repossess everything you have ever bought from us

· Holding: If clause is unconscionable, court has power to not enforce it.  LC didn’t think they had power.

· Where did Court find strength for this viewpoint?  U.C.C. §2-302 had just taken effect; however, it wasn’t in effect when K was signed.

· Wright’s argument (majority): There were also a few cases before U.C.C. that incorporated unconscionability clause.  That, coupled with fact that Congress adopted U.C.C. in D.C., proves that legislature intended for unconscionability to apply to prior cases (and this one).  

· Walker-Thomas counterargument: – Why then would we need statute if it was already in affect in CL?  Court dismisses argument.

· Unconscionability – Not guided or restrained by conscience.  Unscrupulous.

· Purpose of unconscionability doctrine in UCC is to prevent oppression and unfair surprise (see Comments).  J. Wright said that unconscionability included absence of meaningful choice of one party, together with, K terms unreasonably favorable to other party.

· U.C.C. definition of unconscionability was purposely vague!    Llewelyn wanted to give judges legal authority to void K or terms thereof, when they felt it was unconscionable.  This was VERY controversial at the time.

· Procedural unconscionability – Concerned about process of creating K; negotiating period. [unfair surprise, lack of meaningful choice]

· Substantive unconscionability – concerned with actual K itself. [oppression, unreasonably favorable terms]

· “Principle is one of prevention of oppression and unfair surprise and not of disturbance of allocation of risks b/c of superior bargaining power.”  In other words, unfair bargaining power in and of itself is really not enough to void a K based on unconscionability.

· Was there procedural unconscionability in this case against Williams? – It wasn’t clearly explained to her what the terms meant (i.e., procedural unconscionability).  This is stronger argument.  Obviously, she didn’t get the legalese.

· What about substantive unconscionability? Terms are pretty one-sided.  But if they were really one-sided, she didn’t need to sign K.  Problems is Walker-Thomas sold her stereo when they KNEW her monthly income for her children and herself was only $218.  They also knew she had just about paid down her other balance and would probably not be able to pay this off (thus, everything would be taken).  

· Isn’t it troubling for court to say – you should not sell this stereo to this person?  A kind of a paternalism to poor individuals.  Should courts be able to say this (i.e., that decision to sell $500 stereo to welfare individual making $274/month is wrong)?  Does society have right to determine how welfare individuals can spend their welfare payments?  But shouldn’t money. go to children?

· Rest. §211 Standardized Agreements – (3) Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.

· As a procedural matter, D pleads unconscionability as an affirmative defense.  Not enough just to plead it, you have to plead the underlying facts.  Can be viewed as the ultimate policing method.
· Major problem with Unconscionability Doctrine – It allows judges to throw out Ks when they don’t feel that K is right.  Opponents say this puts power in judges that they shouldn’t have (see arguments above).  Llewelyn says that courts already do this (i.e., void Ks they don’t think are fair) and that judges should be able to be honest about what they’re doing.  Some believe that this is not law at all, but simply raw judicial power.  When this happens, law loses legitimacy.  Opposite view is that this is exactly what judges should do…the right thing.  Neutral principles and rules are a myth.
· Can mere price invoke the unconscionability doctrine?  Very occasionally, but it has to be unbelievably extreme.  Most courts are reluctant to go there.

· Remedies (see §2-302 and Rest.2d §208).

· Because the concept is undefined, parties can always try to assert it; However, courts are very reluctant to use doctrine, considering how open-ended it is. Courts will only occasionally use doctrine in consumer cases, never commercial cases.  Even in this case, holding was “if you find unconscionability, then you can void the K,” but it doesn’t actually say it was unconscionable.

· Note: UCC yields to consumer protection acts!  ***  +

In re REALNETWORKS
· Is the argument procedurally or substantively unconscionable?  The procedural argument is that the license agreement doesn’t give fair notice of the arbitration clause because the font is too small…there’s a pop up box that can’t be printed.

· The court doesn’t buy this.  It’s the same print as everything else.  It’s not buried.  They also discuss the placement of the clause, which is the last provision.  

· What is the substantive unconscionability argument?  They choose a geographically distant forum in the state of WA.  Saw this in Carnival Cruise Lines.  

· the Court also rejects this because REALNETWORKS is a national distributor, so whatever place they choose, it’ll be remote from somewhere

· Ps also argue that you cannot argue class-wide arbitration…damage done to each individual P is too small for each individual litigant.  If can’t have class-wide arbitration there’s no remedy at all

· Court rejects this as well because past courts have already rejected this theory

· P’s final argument:  arbitration costs too high which makes it unconscionable

· Court rejects this because 7th Circuit says so…no other reason

· This case is typical because unconscionability is easy to assert but difficult to win on.  You may not even want to use this as a fallback position because it may undercut your other arguments.  You could argue in a case like Vokes that the problem really lies there…just too much money.
S14.  Failure of a Basic Assumption



A. Mistakes of Present Existing Facts
1. Mutual Mistake

1) Sherwood  v. Walker (1887):  Replevin for a cow. D, seller, thought cow Rose 2d. of Abelone was barren - refused to sell once he found out she wasn’t.  Majority and dissent both agree that title has passed to the P.  The passing of title is important because, in order to succeed on a replevin action, you have to claim superior title.  If that is true, why doesn’t buyer win regardless of mistake?  In other words, once title has passed, isn’t it a done deal?  No- b/c mistake, like fraud, can undo a completed transaction (unlike pre-existing duty rule or lack of consideration).

· Can P get the cow through breach of K claim?  Through specific performance- not land or real property, so must ask if there’s an adequate remedy at law.  How do you decide that? How unique is the property--breeding animal is unique (specific genes); could say not unique- take fair mkt value of a breeding cow.
· Was there any factual dispute here, or was there only a dispute of law?  Perhaps a factual difference between the buyer’s (Sherwood’s) state of mind.  

1. Majority says that both parties believe that the cow was barren. 

2. The dissent, however, says that the seller believed the cow was barren, but the buyer believed she might breed.  

3. Another option, the seller believed the cow was barren, but the buyer knew she was pregnant and withheld that fact from the seller.
· Strongest case for the seller is number 3 – you can’t withhold a material fact. This is almost akin to fraud.  The majority is quick to point out that this scenario is not present here.  Can’t snatch up seller’s deal, when know wouldn’t have sold if knew all the facts. Weakest case for the seller is number 2.  The seller also won on number 1.

· Concept of mistake – Peerless, and the Chicken case and Mistake of Integration.  What are the differences between those cases and here? 

1) In those cases we are talking about a misunderstanding between parties (mistake in expression) – e.g., you thought October, we thought December; you thought small chickens, we thought stew chickens.  The result of that is no K might have come into existence.  

2) Here, the parties are thinking the same thing, but that thing turns out to be wrong (mistake of underlying assumption) – e.g., we both thought cow was barren, but she turned out to be pregnant; we both thought rock was a topaz, but turned out to be a diamond.

· What are the consequences?  Courts are much more likely to void a K under mistake in expression than in cases involving mistakes of underlying assumption.

· Majority ends up saying that the seller can get the cow back.  Mistake went to the very “substance/identity” (i.e., the very nature) of the agreement, and had it been known, there would have been no K.  So finds for seller.  A breeding cow is a very different thing than a barren cow.
· Sherwood and Wood rule (different than the Restatement): If the mistake goes to the very substance or identity of what is being sold/contracted, then the K is void, but if the mistake is going only to a value or an attribute of what is being sold, then K is fine.

· The dissent disagrees with the distinction and says that there was no mistake as to the identity of the cow. The cow was Rose.  The mistake was in an attribute of the cow.

· To invoke mistake, does it matter, under the Second Restatement, whether Rose was pregnant or not?  The distinction drawn is that the mistake has to relate to facts existing at the time of the K.  So could argue that it was about whether she were to become pregnant, that’s not a mistake.  You cannot, however, argue about present mistake about ability to breed.  It’s often not easy to draw the line between what’s existing now and a prediction as to the future.

· Restatement and Posner acknowledge an allocation of risks.  The CL uses the distinction between substance (identity) and quantity (value) – see above.

· Rest.2d §151- a mistake is a belief that isn’t in accord w/the facts. Erroneous belief must relate to the facts as they exist at the time of the making of the K.

· Rest.2d §157.  Effect of Fault of Party Seeking Relief.  A mistaken party’s fault in failing to know or discover the facts before making a K does not bar him from avoidance or reformation, unless his fault amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.
· Here we’re talking about who gets a windfall.  Usually it’s the opposite and we’re talking about loss.  Should the analysis be the same depending on whether we’re allocating gain or allocating loss?

2) Wood v. Boynton (1885):  Wood, unbeknownst to her, had an uncut diamond, and sold to defendant – without his knowledge of its worth either. Both thought stone was a topaz.  Initially, he offered her a dollar and she refused to sell it.  A few months later, she came back because she needed $.  Sold for $1, worth about $700.  Seller wants the rock back, so she tendered $1.10 and demanded the stone back.  Buyer says no.  Wood brings action to recover the stone.  Court sides with buyer.  P appeals to Sup. Ct. of WI.
· Was there fraud?  It could be fraud if 1) he knew it was a diamond and said nothing; or 2) he outright said it was something else (i.e., a topaz) when he knew it was a diamond.

· If say P was mistaken and D was not, then court could allow rescission.

· What about innocent misrepresentation (termite case)?  If D had asserted the stone as a topaz, even if he didn’t know otherwise (i.e., he presented it as a fact), that could be a misrepresentation. But here, D said he didn’t really know.   Innocent misrepresentation is a weak argument here.

· Is this case stronger for the seller than the Sherwood case ? In some aspects, yes.  The ratio of the values was much greater here.  
1. This was a mistake of substance.  The rock was not a topaz, but a diamond.  So, topaz may be more different from diamond than barren cow is to breeding cow.  
2. Buyer was considered an expert of jewelry, and maybe seller relied on his opinion as though it was fact (even though he said he “didn’t know”).  In the same way, the seller of the cow should’ve been in a better position to know about the cow.
3. Much more extreme amount at stake here - $1 vs. $700 as opposed to $8 vs. $80.

· Is it a weaker case?:

1. This could be a case of “conscious ignorance.” See §154.  Seller knew she didn’t know what the rock was, but sold it anyway, without trying to assert its worth [in cases where the party knows that it does not have full knowledge re: the item to be sold but acts as if it had full knowledge, it carries the risk of the transaction and the party bearing the risk cannot rescind K (Under Restatement)].  

2. More bargaining occurred here.  Seller came back after the offer and accepted.  She had ample time to check out the rock.

· Most modern commentators reject the Sherwood and Wood substance/quality analysis.  Instead, they rely on the Restatement (Second) of Contracts approach.  

· See Rest.2d. §§151–158 on pages 1049-1051 and 1055. 
· Rest.2d. §152.  When Mistake of Both Parties Makes a K Voidable.  

1. The mistake must have been made as to a basic assumption on which the contract was made; and

2. The mistake has a material effect on the agreed exchange of performances; then

3. The contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in §154. [party bears risk of mistake when mistake is allocated to him by agreement, he is aware at time of K formation, that he has only limited knowledge (conscience ignorance), the risk allocated by the court when reasonable to do so ] [See casebook.]

· Sometimes hard to figure out what the results will be, but that’s the same as CL approach.  At least with the Restatement approach all the factors are considered.
· What if buyer actually knew what the stone was?  Is failure to disclose material information fraud?  It depends on how traditional you are in definition of fraud.  In CL, you have to have an affirmative statement, but times are changing.  Some courts may say that is amounts to fraud or misrepresentation.
2. Unilateral Mistake and the Duty to Disclose

1) The Baseball Card Case:  A 12-year old collector spotted a 1968 Nolan Ryan/Jerry Koosman rookie card.  The price was $1200, but the cashier said the card was $12.00.  The kid refused to return the card.  Eventually the case was settled.  

· Rest.2d. §153.  When Mistake of One Party Makes a Contract Voidable.  Same three assumptions as §152; and
· the effect of the mistake is such that enforcement of the K would be unconscionable, or

· the other party had reason to know of the mistake or his fault caused the mistake.
· The doctrine of infancy does apply here.  All it means, though, is that the kid could void the deal, but NOT the adult.  One-sided mutuality.

· Was there a mistake here?  Yes.  The sales clerk was mistaken as to the price of the card.  It appears that the 12-y/o knew the actual value of this card as an experience collector of 40,000 baseball cards.  

· How would the mistake come out under these assumptions?  It appears that the kid may have known about the value.  On the other hand, this was a mistake by the seller, and shouldn’t the seller be responsible for his mistake?  In the actual case, the parties settled and it was auctioned off to charity.
· How would this case be decided by the Restatement?  Look at Restatement § 153 (p. 1055).  Depends on whether the kid knew of the mistake and withheld it from the cashier.  See §154 (p. 1050) – When a Party Bears the Risk of a Mistake.  The cashier didn’t have actual authority.  Apparent authority?  Could argue that it wasn’t reasonable for the 12 /yo to believe that cashier could sell the card for this price.  What makes this case difficult is §154(c) because that is where the argument is between the 12 yo and the owner of the card store…the owner should bear the risk of the mistake.  Under §153(a), was it unconscionable.  Under §153(b), the boy most likely had reason to know of the mistake.  Under unilateral mistake doctrine, if you know that the other party is making an important mistake, you cannot just scarf that deal up and keep it and say too bad for you.  That is what §153(b) is trying to say.

· Rest.2d §161 (p.1201): A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact doesn’t exist in the following cases only: (a) where he knows that disclosure of the fact is necessary to prevent a misrepresentation; (b) where he knows that disclosure of the fact would correct a mistake of the other party re: basic assumption and failure to disclose would be a failure to act in good faith; (c) where he knows that disclosure of the fact would correct mistake of other party as to the contents or effect of the writing.  Under (b) and (c), seller has good argument.

· Rest.2d §153- dealing w/unilateral mistake (only one party making mistake)- under this section, would come out( if you know other party making a fundamental mistake, can’t snatch up the offer.  Wasn’t boy’s fault, but he knew the price wasn’t $12.
· in addition to the 3 requirements below, must show that the effect of the mistake is that the enforcement of the K would be unconscionable OR the other party had reason to know of the mistake of his fault caused the mistake.
· Rest.2d §152 (p.)- when neither party knew of the mistake.  This section deals with mutual mistake.  There are 3 conditions where you can use this:

· Mistake relates to a basic assumption on which the contract relies (the parties may not be aware of alternatives…tacit assumptions)

· Parties seeking to void the K must show that the mistake has a material effect on the agreed exchange of performances (has to be a mistake that goes to the values of what’s being exchanged) e.g. adult goes into card store and sees a card marked $12 and thinking it was worth $1200 ( you lose.  You got a $12 card for your $12.  

· The mistake must not be one as to which the party seeking relief bears the risk (§154 p. 1050)

· §151 (p. 1049) deals with mistakes very broadly, but mistakes as to what will happen in the future don’t’ count as mistakes.

             Drennan v. Star Paving Co:  If general K knew or should have known that sub’s bid was submitted in error, then general couldn’t hold sub to bid.  But Traynor said it wasn’t so far out of whack to give the notice to the general, so the unilateral mistake fails.  Look at the surrounding circumstances to determine who bears the risk
B. Changed Circumstances

1. Impossibility and Impracticability

· What changes in fact/circumstances after the signing of the K will null and void the K?

1) Paradine v. Jane (1647):  P sues D for 3 yrs past rent.  D’s defense is that the land was taken from him by use of the King’s ally – Prince Rupert.  All we know is that D couldn’t use or enjoy the land, not that he couldn’t pay for the use (i.e., not impossibility).  They say that the plea is insufficient as a matter of law that that the lessee must pay the rent.

· “Where the law creates a duty or charge, and the party is disabled to perform it without any default in him, and hath no remedy over, there the law will excuse him.” When they talk about the “law creates a duty or charge” they’re really talking about tort cases.  

· If P alleges that D damaged my property and D says – I didn’t do it; the alien soldiers did it. This may be a possible excuse.  If the wasting of the property was done by somebody who lessee had a cause of action, lessee would have to go to court to get back damages.  But when it is an alien soldier – there is no cause of action on them (they aren’t bound by English law).  Old common law distinction between wrongs done by aliens, and wrongs done by soldiers of the crown.  

· Famous quote:  “[B]ut when the party by his own K creates a duty or charge upon himself, he is bound to make it good, if he may, notwithstanding any accident by inevitably necessity, because he might have provided against it by his K…the lessee is to have the advantage of casual profits, so he must run the hazard of casual losses.”  So, if you don’t want to get kicked out by alien army, put it in the K.  

· What if the lessee says a condition precedent to my duty to pay for the land is for the lessor to provide the land?  The lessor can argue that the lessee is buying the right  to possess the land.  Didn’t promise actual possession.
· Was the lessees duty to pay for the land rendered impossible?  If the Ds only source of money is profits derived from the land, then as a practical matter it might be impossible.  However, it’s not impossible to pay unless he doesn’t have the money.

· A self created obligation here- D created the obligation by making K w/P and could make limitations or an out in it- so if don’t create this out/excuse in the K, then it’s D’s own fault. This case stands for the proposition that if you say in the K you’re going to do something, then come hell or high water you’re going to do it unless expressly stated in the K.  A force majeure is a clause that says you don’t have to perform if something happens.  “Act of God”- if put that in K, then would have an excuse. D liable. Maybe P should bare the burden of the risk b/c couldn’t give habitable place to D.

2) Taylor v. Caldwell (1863):  K between musicians and concert hall to perform in the hall on certain days.  The price was 100 pounds per day.  After K was made but before the first concert,  hall burnt down without the fault of either party.  The promoters sued the owners for not providing the music hall.  There were several defenses: (1) traverse (denial) of the pleadings (2) we did allow use – you can use whatever we have (3) the Ps were not ready, willing and able to take the hall and gardens (4) exoneration before breach (5) general custom of trade or business which said in even of destruction, agreement is rescinded.  Ps want money back that they paid printing advertisements and preparing for the concert.  D’s argument – a condition of the K implies that my duty is to provide a concert hall, and if it isn’t there, then I am excused.  Ct agrees w/D.  There was a verdict for P.  D’s player obtained rule nisi to enter verdict for Ds generally.  This will become rule absolute unless P’s lawyer can show cause why rule nisi shouldn’t be made a rule absolute.  One thing he says is that “Gods will permitting” will cover this situation.  D owners win.
· Issue:  Did destruction of the music hall relieve the owners of their liability?  Court answers yes.

· The court talks about an affirmative K.  They find that this was not one because the K was silent on the issue of fire.
· P relies on Paradine to say that the fire will not exonerate because there was no express stipulation.  If don’t provide an out in K, then D liable.

· Court points first to service contracts and says that everybody must agree that in service contracts, there is an implied condition that the person will be alive (e.g., poet to write a poem, apprentice).  

· Court then extends doctrine to “things” and goes on to point out Civil law - there is an implied condition in a K of the continuing existence of the “thing” contracted for.  Court says that English law follows in the same manner.  

· The court is saying that they are trying to give effect to the intention of the parties.  If they had thought about this, we think this is what they would’ve said.  So if the owner says that we agree to sell the hall for 4 days, they are thinking about what the parties would’ve done.
· Is Paradine distinguishable?  They come out differently.  The simplest argument is to say that they are inconsistent.  They can’t be distinguished.  Here, they didn’t put the clause in the K.  To argue that they are distinguishable, you can say that it wasn’t necessarily true in Paradine that it was impossible to pay the rent.  However, here it was impossible to provide within a matter of a few days a music hall which had completely burned down.  

· The Court makes a point of saying that in Taylor the K is not for a lease, but for a license.  Why is this distinction important?  There is more responsibility in a lease, than with a license (e.g., if something goes wrong in a hotel, then you call up and they have to fix – not always the case with leases).  Paradine was a lease and Taylor was license.  Also, more risk allocated in leases.
· Remedy? Ps want reimbursement for out-of-pocket expenses for advertising and preparing for the concerts.  This is reliance.  If case was decided in P’s (licensee’s) favor. Does it matter if the licensee was trying to get out-of-pocket, or lost profits?  Pretty clear that restitution should apply, but not reliance or expectation.  Expectation was all the profits that they should’ve made (Dempsey case).
· Based on information that we have, did the court get the intent of the parties right?  Should intent be the ultimate decider of the case, or should the court be relying on other considerations (e.g., who is better able to insure against these losses)?  Thinking tort-like, who’s in a better position to insure against the fire loss?  Maybe for this type of loss, the licensee is better able to insure against his losses, not the concert hall owner, who probably has insurance only for losses of the actual building, not indirect costs to licensees. Qualified obligation even though not expressed.  Can also look at custom and at what normally happens in a situation like this.  

· What if, unknown to both parties, a few hours before K, the concert hall had already burnt down.  Then it would fall under a bilateral mistake of a basic assumption of a material fact of the contract – so it would be void.  Here, we’re talking about impossibility.  Thus, the only difference between mistake and impossibility is the difference between before and after.  
· What if all the facts were the same except the K was made in May 1861 and concerts were not to be held till the summer of 1862?  The date of the K is the same and the date of the fire is the same.  This goes to how impossible does it have to be?  It wouldn’t be impossible to rebuild the hall over a year’s time.  But even though you have more time to rebuild, performance may still be impossible because you may not be getting exactly what you contracted for.  Also, there may be severe hardship on the owners if they have to pay these promoters because it implies that they may have to pay all the other promoters for the other days.  
· Two separate doctrines/restatements depending on whether it is a mistake (things existing at time of K formation) or impossibility/K frustration/impracticability (things that have changed after the signing of the K). Before K, mistake; after K signed, impossibility.

3) CNA & American Casualty v. Arlyn Phoenix (1996):  Insurance company is suing because they are subjugated to the rights of the film company.  That means they take over the claims that the insured had against River Phoenix. 

· Argument for enforcement of the contract:  Cites Rest. 2d. § 261 (see above) – Contend that River Phoenix’s death was his own fault.  Rest. has clause stating “without his fault”.

· Main Response Arg – It is going to be too hard to determine fault after death.  We have clear and unambiguous rule that death discharges personal services K.

· They also argue – No clause inserted in the K prohibiting taking dangerous drugs, while there are clauses prohibiting other dangerous activities.

· When would language of the restatement apply, if not in this case?

· May be easier to deal with this when someone seriously injures himself but is still alive.

1) Eastern Air Lines v. Gulf Oil Corp. (1975):  This case came before under lack of mutuality of agreement (requirement Ks and indefiniteness).  Could this be a case of economic duress? See Austin Instruments.  Same threat in both cases – I won’t perform K unless you pay me more.  The difference is the motives!

· Falls under U.C.C. §§ 2-615 and 2-614 b/c sale of goods.  Standard under U.C.C. is NOT impossibility, BUT IMPRACTABILITY – a lower standard.  It does not require strict impossibility.
· Court says that even accepting Gulf’s story, the standard is not met here.  It is not impracticable for them to perform contract.  Courts have ruled that it has to be more than just unprofitability, but actual impracticability.  “The fact that performance has become economically burdensome or unattractive is not sufficient for performance to be excused.”

· Impracticability is a lesser std than impossibility, but still a burden.

· Problems with Gulf’s defense based on impracticability:

1) Gulf did not satisfy its burden of impracticability, because the figures that Gulf gave the court included internal profits.  In short, they didn’t meet their burden!  Actually, in most cases, you guys (oil companies) are making more money than ever!!!  (Look at revenues and costs- can’t win just by saying that costs have increased).

2) Even if there really was impracticability, you wouldn’t be excused because this risk (the embargo) was foreseeable when the K was signed!!!

· Is foreseeability part of the test of U.C.C. §2-615?  Not really, but with a bit of a stretch, you could argue that “the occurrence of a contingency the non-occurrence of which was a basic assumption” – requires that you didn’t foresee any non-occurrence problems.

· Comments, however, state that things that are foreshadowed at the time the K was made are NOT included in the doctrine of impracticability.

· Remedies?  Specific performance was commanded under the court.  Why not damages – wouldn’t they have been adequate?  Under §2-716, a more liberal test in determining entitlement to specific performance has been established than the test that a party must meet for classic equitable relief.

· Get equitable relief when there’s no adequate remedy at law.

· Recap:  

1. Impracticability – performance really has to be impracticable (though not impossible); unprofitability is not enough!! (See comment 4 p. 1094)
2. Profit losses, which are in the normal course of business, don’t count as impracticability (price increase would need to be from some extreme event)- this is a tough std to meet.

3. Unforeseen circumstances include war, embargo, crop failure, etc. – which must have been contrary to a basic assumption of the K- known by both parties and important. 

4. Impracticability must not be the result of the fault of the person seeking to be excused (unlike mistake where doesn’t matter about fault).

5. Party didn’t assume a greater obligation in K, either explicitly in K or otherwise.

2. Frustration of Purpose

1) Krell v. Henry (1903):  D (Henry) contracted with P (Krell) to use P’s flat in order to see the King’s coronation.  The K price was for £75.  D made a deposit of £25, but refused to pay the rest of the amount because the coronation didn’t take place – the King got sick.  Krell (owner) sues for remaining 50 pounds.  D counter sues for his deposit back.  

· The two letters, constituting the agreement, never mentioned anything about the coronation. 

· What about the Parol Evidence Rule?  Nothing is in K about the coronation – so all that means is that you can’t contradict the K.  Here, there is no contradiction, only an addition- so ct allows this oral evidence.

· What if there had been a merger clause (not only can’t you contradict, but you can’t add to it either)?  Most modern courts won’t say that you can’t include evidence as to the purpose of the K, but occasionally a merger clause could come up and bite you in the ass.

· The question for the court is whether they can extend the decision in Taylor v. Caldwell.  Was playing in the music hall impossible?  Yes.  Is the payment of the £50 impossible?  No – instead, it goes to the purpose of performing the K. Involves the reasons for the K being eliminated—a frustration case!!  Thus, this is a different case than Taylor.  Here we’re not talking about increased costs but diminished value.    
· Famous Hypo:  If you hire a cab for a special event and agree to pay a premium price.  Then, the race is cancelled and you say that you don’t need the cab.  Court says in that case, you still have a contractual obligation.  Court says that any cab would have done as well…but why does that matter?  This wasn’t the only place from which to view the procession.  There are severe line drawing problems with impossibility and even more so with frustration.

· Court ponders two theories (see page 1222).  Even though no coronation mentioned in K, that was the entire purpose of the contract.  It was how the flat was advertised – to watch the coronation.  Thus, it really was a foundation of the K.  

· Test for frustration of purposes – You have to ascertain, not necessarily from the terms of the K (but if required from necessary inferences, drawn from surrounding circumstances recognized by both K parties), what is the substance of the K, and then ask the question whether the substance of the K needs for its foundation the assumption of the existence of a particular state of things.

· Court again says this is a license and not a lease!  Court distinguishes this case from a previously decided case concerning a cab:

1. Cab had no special qualifications for the purpose which led to the selection of the cab for this particular purpose.

2. If the cab man had refused to drive, he would have been in breach (even if no race).  Here, though, the court says that the flat owner could have forbid the use of the flat without the coronation.  Is this really true, though?  

· Pettit’s Hypo:  What about the situation where there was a K between a seamstress and bride for the making of a custom wedding gown, and then the groom unfortunately dies?  Can the bride say – I don’t have to pay because the wedding (i.e., the groom being alive) was a foundation of the K?  Seems unfair, right?
i. 2 different scenarios: (1) seamstress has already done all the work (2) executory K where nothing has happened  

· What does the court actually decide here?  They say that the licensee doesn’t have to pay for the remaining £50.  They don’t have to deal with the counter-claim, because it was dropped.  How would it have been decided, however, if the licensee had not dropped the claim? 

· Important note on page 1226 – deals with remedies.  Case frequently decided is Chandler v. Webster – courts won’t do anything to help anybody; they won’t enforce anything- leave things as they are.  If no money has been paid, licensee gets to keep $$$.  If all money has been paid, licensor gets to keep $$$. In short, the loss “lies where it falls.”

· This position has been criticized insofar as it results in a windfall gain for the parties who happened to collect a prepayment, and a windfall loss to the party who was responsible enough to leave a deposit.  Alternatives:

1. Fibrosa S.A. v. Fairbairn Lawson Combe Barbour, Ltd. – this is the dominant rule in the United States right now.  When we are not enforcing a K because of frustration, impracticability, mistake, restitution is the remedy!! (Some people thought this was unfair as well, because it can be unfair to people – remember seamstress- bride will get her $ back.)

2. Frustrated Contracts Act (in England) – provided that the amounts previously paid and the value of other benefits by one party shall be recoverable, subject to possible set-off for expenses incurred and benefits conferred by the other party. (Not accepted as much here.) Restitution – reliance costs.
· Restatement 2d. §272 – either party may have a claim for relief, including restitution.  In any case governed by rules stated in this chapter, will not avoid injustice…including protection of reliance interest.

2) Lloyd v. Murphy (1944): Lease between P and D that allowed P to sell new automobiles and gas.  P was not allowed to assign or sublease.  In the meantime, Pearl Harbor occurred and the government ordered the sale of new cars to be discontinued.  The lessee broke the lease.  It modified this order to permit sales to those engaged in military activities.  Owners rerented to another lessee.  D asked P to waive restrictions of lease (which was orally made) so that he could sublease or reduce rent. Nonetheless, D vacated premises and stopped paying.  D argues commercial frustration.

· Some courts say you can’t have excuse of frustration when have a lease.  CA, following Williston is still willing to talk about excusing performance even when a lease exists.  Think about Paradine.  There there was a lease—P wins.  Taylor v. Caldwell…no lease ( D wins.  Krell, no lease ( D wins.  Lloyd, there was a lease ( P wins.  The judge is Roger Traynor.  He’s the judge that said that words don’t have any inherent meaning.  They are only meaningful in context.  Also saw Traynor in Drennan…applied promissory estoppel to offer and acceptance case to construction case.  He is a modern, liberal judge and he concludes that this is not an appropriate case for invoking commercial frustration of purpose.  It’s a matter of property law!  Lessee assumes all risk (i.e., no frustration). Court says that he wouldn’t go that far, that there can be some circumstances where there is extreme frustration of purposes.  However, the judge says, this is not one of those circumstances!

1. The lessee has failed to show that the value of the lease to him has become totally destroyed.  The sale of automobiles was not made impossible or illegal, it was merely restricted.  New cars and gas continued to be sold at another of D’s location.  Also, P changed terms to say that could use for other purposes or sublet- but D didn’t do that!  Extreme hardship requirement not shown by D.   
2. Court talks about foreseeability.  “The courts have required a promisor seeking to excuse himself from performance of his obligations to prove that the risk of the frustrating even was not reasonably foreseeable…”  At time of K, war was waging all over the country!  The fact that there could be restrictions like this was definitely foreseeable.

· This doctrine is one were there really are some strict limits or else lots of legal Ks would be held void.  Frustration does not occur merely when a party can no longer make a profit on the K.

· Requirements for Frustration:  

1. Both parties must be aware of D's purpose and the centrality of that purpose.

· Remember Krell- he advertised the room to view the procession!  First, both parties were aware of the D’s purpose in entering into the K and the centrality of that purpose to that K.  Both parties knew that the purpose of the K was to obtain a place to view the coronation procession.  2nd, after the changed circumstances, the value of the purpose approached 0.  There was no value left for the licensee.  This is sometimes referred to as a failure of consideration.  Third, both parties failed ot contemplate the risk that the procession would not occur.    
2. After changed circumstances, the value of the other party’s performance has to approach ZERO.  Not enough to simply be unprofitable- the value is worthless to D.

3. Both parties have to fail to contemplate the risk (can’t be foreseeable). And D could not have known or had reason to know of the changed circumstances.

4. K did not intend to allocate this kind of risk.

5. Look to the extent of the reliance. When there has been little or no reliance, courts are more likely to void K.

C. Allocation of Risk in Long-Term Contracts

1) Relational Contracts:  

· Early developer was Professor Macneil.  

· Some Ks are discrete (e.g., one-time deals)(e.g. look in classified ads and buy a used bicycle from a stranger “as is”); other Ks (intertwined or relational Ks) involve a multi-faceted relationship that may last a long time (e.g., franchise deals).  All Ks are on this continuum.    

· MacNeil and followers argue that strict rules of K doctrine work better when dealing with discrete Ks.  But they don’t work as well when they involve intertwined Ks.  Courts shouldn’t stick to strict rules in those Ks.  Not everybody agrees with this.  Some people feel that K doctrine can deal with every situation!  
2) Aluminum Company of America v. Essex Group, Inc. (1980):  A 16-year contract involving delivery and production of aluminum with an option to renew for 5 additional years.  Aluminum prices skyrocketed due to the oil embargo, and ALCOA was faced with huge losses ($75 million for the remaining course of the K). 

· Questions:

1. Should we stick hard and fast to K rules for this long-term, intertwined K?  
2. Does U.C.C. apply in this case? Aluminum is a good; however, Essex is smelting the good – a service.  U.C.C. would probably say it applies. 

3. Does it matter if the U.C.C. applies?  Maybe it does.  The UCC is more flexible.  It talks about course of dealing and usage of trade.  There is a very sophisticated pricing clause in the K.   

· Another important part of this opinion deals with foreseeability (and elaborates on U.C.C. §2-615).  This court seems to believe that foreseeability does not preclude impracticability or mistake.  Not all foreseeable things HAVE to be dealt with in the K.  

· When can rising costs be enough to invoke impracticablility?  When does bad faith play a role?  They were selling some of their goods to third parties.  
· Note – on a requirements contract, this would be bad-faith on part of Essex because they are re-selling the aluminum at a HUGE profit.  This seems to really bother the court (leads to them deciding that the only ‘fair’ remedy would be to reform K; if not, one or the other party would benefit GREATLY).  

· Court emphasizes large amount of loss on ALCOA’s behalf – but is it that large to this kind of company?  Should we look at loss in respect to company’s size (net profit, etc.) or to the length of the K?

· Most controversial part of this case – the court decided to reform (rewrite) the K on its own, and comes up with another pricing index!  Usually, just enforce it or reject it.  Classic exception is a mistake in integration case where the writing is a mistake (e.g. said $500/mo. instead of year).  But if judge enforced it, then would be greatly unfair- so instead, look at what would’ve been like if parties had anticipated this.  Critics say that parties are always in a better position to reform K themselves.  Point to the fact that the parties did settle, and they did so on different terms that those imposed by the court.  Defenders say it was the courts decision that precipitated the settlement. 
· Have we seen reformation in this course before? Only once dealing with a “mistake in integration” (insurance case).  In short, a mistake in writing down what the parties had agreed on.  So in that limited circumstance, the court could reform the contract in accordance with what the parties had bargained for in the first place.

· In almost all cases, the courts enforce the K or don’t.  But what they don’t do is re-write the contract! Don’t want to remove incentive for parties to work it out on their own (make settlements).
· Rest.2d § 272- ct may, to prevent injustice, grant relief including protection of parties reliance interest.
If representing Peevyhouse, you’d want to go with §346. (Not economic waste in the terms contained in the explanatory comment.





Both expectation interest, different ways to calculate.





Award pursuant to §2-706 would be $674 (only the incidental charges).





Read literally, §2-708 would make no sense.  Ex.: Difference between market price $12,500 and unpd. K price $8,500 = $4,000 (the deposit).  The bigger the deposit, then the bigger the seller’s damage award (12,500 – 6,500 = $6,000)!!





Courts view §2-718 (2) and (3) as separate.  If seller does better with (2), go with (2), if not, then go with (3).  It is up to the seller’s discretion.  When there is no down payment, better for sellers to go with (2).





Statutory construction:


Article 2 of U.C.C. (transactions and goods)—go to most specific section = §2-718.


§2-718: 


(1) – liq. damages


(2a) – liq. dam. clause


(2b) – buyer gets 20% or $500 (whichever smaller)


(3a) – a right to recover damages under any other provision in article.


§2-706 – seller “may” recover – implies a choice. Choose §2-708.


§2-708 – “Contract market differential”





KEY


POINT





Rest.2d. §43 embodies the ruling in Dickinson v. Dodds.





“Same mind” is really not the basis of the decision, nor is it used by modern courts.





No Contract





No acceptance or performance 





unless acceptance is made expressly conditional on assent to the different terms


(COUNTEROFFER)





even though it states terms additional or different to those offered.


K formed – See §2.207(2)





A definite and seasonable expression of an acceptance operates as an acceptance





Rejects CL





“Dispatch Rule”





The main difference between the two:  in a unilateral K, an offeree can stop without L; in a bilateral K, if you stop, then you’re L.








If you wanted K enforced, you’d want the U.C.C. (but it wasn’t around during Sun Printing).





Order of importance of §1-205 terms.





KEY 


POINT


 (





Rest.2d. §349.  Party is entitled to get back what it spent in reliance of K (including any expenditures made in preparation for performance or in performance) – minus any costs it saved as a result of the breach.  (You can not get full reliance if doing so would put you in a better position than you would have been had the contract been performed.) Does not take into account lost profit





Rest.2d. §347.  Measure of Damages in General.  


Injured party has a right to damages based on his expectation interest as measured by 


i) the loss in the value to him of the other party’s performance caused by its failure or deficiency, plus 


ii) any other loss, including incidental or consequential loss, caused by the breach, less 


iii) any cost or other loss that he has avoided by not having to perform.








Clear manifestation of acceptance by offeror





No acceptance but performance





   Contract on      offeree’s terms





Contract under   §2.207(3)





U.C.C. §2-309. Absence of Specific Time Provisions: Don’t have to specify a delivery time.


The time of shipment or delivery or any other faction under a contract if not provided in this Article or agreed upon shall be a reasonable time.


Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party. 


Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.





U.C.C. §2-305. Open Price Term: (Basically Means: Don’t have to specify a price upfront.)


The parties if they so intend can conclude a contract for sale even though the price is not settled.  In such a case the price is a reasonable price at the time for delivery if


nothing is said as to price; or


the price is left to be agreed by the parties and they fail to agree; or


the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.


A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.


When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as canceled or himself fix a reasonable price.


Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.





Restatement (Second) of Contracts, § 32—Invitation of Promise or Performance:


In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.





Restatement (Second) of Contracts, § 30—Form of Acceptance Invited:


1. An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance.


2. Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.





Traynor criticizes the pure objective theory! Says intent is important.





Main Pt.





Rest.2d. §155.  When Mistake of Both Parties as to Written Expression Justifies Reformation:  When a writing that evidences or embodies an agreement doesn’t fully show the agreement b/c of both parties’ mistake as to contents or effects of writing, the ct may reform the agreement at a party’s request as long as 3rd parties affected by the contract aren’t hurt.





“Mistake of Integration” exception to parol evidence rule.





Does K fall within the statute?





YES





NO –


Oral K is enforceable





Is K reflected in a writing that satisfies the statute?





NO: 


Does the K fall into one of the exceptions that permit enforcement despite non-compliance





Is the K reflected in a writing that satisfies the statute?





YES


Enforceable K





Restatement (Second) of Contracts, § 139—


Enforcement by Virtue of Reliance:





(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires.





(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:


a. the availability and adequacy of other remedies, particularly cancellation and restitution;


b. the definite and substantial character of the action or forbearance in relation to the remedy sought;


c. the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;


d. the reasonableness of the action or forbearance;


e. the extent to which the action or forbearance was foreseeable by the


promisor.





UCC § 2-201—Statute of Frauds:





(1) Except as otherwise provided in this Section, a contract for the sale of goods for the price of $500 or more is not enforceable . . . unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought. . . . A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.





(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.





(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable:


a. if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or





b. if the party against whom enforcement is sought admits in his pleading, testimony, or otherwise in a court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or





c. with respect to goods for which payment has been made and accepted or which have been received and accepted.





Restatement (Second) of Contracts, § 131—General Requisites of a Memorandum:


Unless additional requirements are prescribed by the particular statute, a contract within the Statute of Frauds is enforceable if it is evidenced by any writings, signed by or on behalf of the party to be charged, which


(a) reasonably identifies the subject matter of the contract,


(b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and


(c) states with reasonable certainty the essential terms of the unperformed promises in the contract.





Restatement (Second) of Contracts, § 317—Assignment of a Right:


1. An assignment of a right is a manifestation of the assignor’s intention to transfer it by virtue of which the assignor’s right to performance by the obligor is extinguished in whole or in part and the assignee acquires a right to such performance.





2. A contractual right can be assigned unless


a. the substitution of a right of the assignee for the right of the assignor would materially change the duty of the obligor, or materially increase the burden or risk imposed on him by his contract, or materially impair his chance of obtaining return performance, or materially reduce its value to him, or


b. the assignment is forbidden by statute or is otherwise inoperative on


grounds of public policy, or


c. assignment is validly precluded by contract.





UCC § 2-210(2)—Assignment of Rights:


Unless otherwise agreed all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance. A right to damages for breach of the whole contract or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement otherwise.





UCC § 2-210


(1)—Delegation of Performance: A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract. No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.


	(2) see above


(3) 	Unless the circumstances indicate the contrary, a prohibition of assignment of the K is to be construed as barring only the delegation to the assignee of the assignor’s performance.


(4) 	An assignment “of the K” or of “all my rights under the K” or an assignment in similar general terms is an assignment of the rights and unless the language or the circumstances (as in an assignment for security) indicate to the contrary, it is a delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  The promise is enforceable by either the assignor or the other party to the original K.


(5)  	The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and without prejudice to his rights against the assignor demand assurances from the assignee (§2-609).





UCC § 2-210(a) says a duty is non-delegable if the other party has a substantial interest in having the original party perform; it does not explicitly say that a duty is non-delegable if the delegator delegates a duty to a competitor, who is just one of the many people who could perform the duty for the other party.





However, the purpose of § 2-210(a) is to prevent the delegator from delegating a duty to someone adverse to the other party (A).


1. Since the delegation is presumably beneficial to B (because he could only


    delegate a duty upon giving a consideration worth less to him than the cost of


    his own performance), the only real question is whether delegation to C will    


    put A at a disadvantage.


2. If B’s delegation to a particular party is substantially detrimental to A, then A


    does have a substantial interest in seeing B perform the work (if only because


    B is simply not C!).


3. It all comes down to how broadly or narrowly the court is willing to interpret §


    2-210(a):


Courts ought to read § 2-210(a) term “interest in having his original promisor perform” broadly enough so as to include the interest of prohibiting another party from performing because that party’s performance is detrimental to it.


He has an interest in the original party performing simply because it is not the other party.


§ 2-210(a) should not be read to include only the prohibition on delegation where the particular party sworn to perform is the only one who could perform the consideration.











Two requirements under Restatement 2d § 302 for Intended Beneficiaries (p. 560):


 The recognition of the beneficiaries right to enforce performance must be appropriate to give effect to the parties’ intent; And Either:


Performance of the promise will satisfy an obligation of the promise to pay money to the beneficiary (creditor beneficiary – like in Lawrence v. Fox).


The circumstances indicate that the promise intends to give the beneficiary the benefit of the promised performance. (donee beneficiary – See Seaver)





Restatement (Second) of Contracts, § 315—Effect of a Promise of Incidental Benefit: An incidental beneficiary acquires by virtue of the promise no right against the promisor or the promisee.





Breakdown of second Restatement’s primary approach to enforceability:


A K is an enforceable promise (§§1 and 2);


With some exceptions (§17(2)), to be enforceable a promise must be supported by a consideration (§17(1));


A promise is supported by a consideration if it is bargained for (§71(1)); 


A promise is bargained for “if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.” (§71(2)).





Restatement (Second) of Contracts, § 71—Requirement of Exchange; Types of Exchange:


1. To constitute consideration, a performance or a return promise must be bargained for.


2. A performance or return promise is bargained for it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.


3. The performance may consist of: 


a. an act other than a promise, or


b. a forbearance, or


c. the creation, modification, or destruction of a legal relation.


4. The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.








Restatement (Second) of Contracts, § 81—Consideration as Motive or Inducing Cause:


1. The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.


2. The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.








Rest.2d. §71 v. Rest.2d. §81:  How can §71 and §81 be read together?  “does not of itself” – doesn’t have to be the only inducement or primary inducement, but it does have to be an inducement.





Traditionally, legal detriment was enough to constitute consideration. No longer, modern approach uses MUTUAL INDUCEMENT (i.e., did the promise induce the performance or return promise?)





No bargain theory of consideration b/c father’s deed to daughter was deemed a gift, despite the $1.  Why?  B/c Dad’s promise was in NO way induced by the $1 [and the gift was completed.





Rest. 2d. §86.  Promise for Benefit Received.  


(1)  A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice;  


(2) A promise is not binding under Subsection (1) if


(a) the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or (burden of proving gift is usually on promisor)


(b) the extent that its value is disproportionate to the benefit.





CL rule – need consideration for modification of K to be binding.





U.C.C. §2-209 – an agreement modifying K does NOT need consideration in order to be binding.





Restatement (Second) of Contracts, § 89—Modification of Executory Contract:


A promise modifying a duty under a contract not fully performed on either side is binding:


a. if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or


     	b. to the extent provided by statute; or


  	c. to the extent that justice requires enforcement in view of material change of position in reliance 


  	   on the promise.





UCC § 2-209—Modification, Rescission, and Waiver:


a. An agreement modifying a contract within this Article needs no consideration to be binding.





b. Comment 1: This section seeks to protect and make effective all necessary and desirable modification of sales contracts without regard to the technicalities which at present hamper such adjustments. Modifications made under Subsection 1 must meet the test of good faith imposed by this Act. The test of “good faith” between merchants or against merchants includes “observance of reasonable standards of fair dealing in the trade.”








Rest.2d. §89 – No consideration to modify K if (a), (b) and (c)





Very important concept about Parol Evidence Rule!!





Rest.2d. §74 (pg. 657):  Settlement of Claims.  (This is the test we will be using)


Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless


the claim or defense is in fact doubtful because of uncertainty as to the facts of the law, OR


the forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid…





Courts require at least nominal consideration.  That means > 1¢ (> $1 in Fischer).





See §87(2) in Drennan.





Rest.2d. §87. Options Contract. 


	 (1) An offer is binding as an options contract if it is in writing and signed by the offeror; recites a purported consideration for making of the offer; and proposes an exchange on fair terms within a reasonable time… [An options K is a promise which meets the requirements for formations of a K and limits the promisor’s power to revoke an offer.]


	(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option K to the extent necessary to avoid injustice.





Rest.2d § 21-  Neither real nor apparent intention that a promise be legally binding is essential to the formation of a contract, but a manifestation of intention that a promise shall not affect legal relations may prevent the formation of a contract.





These three cases illustrate intentions of parties NOT to be legally bound.  Though a court will not normally allow declarations that say they are legally bound (for lack of consideration), they usually will uphold a disclaimer that states that the parties are NOT legally bound (no consideration necessary). Also, see page 712, Rest.2d. §21.





Remedies for promissory estoppel claims.  How you view PE figures into the remedy.





How the court views a PE claim is very relevant as to how it will turn out (along with damages).





Rest.2d § 90: A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance, is binding if injustice can be avoided only by enforcement of the promise.





Second Rest. §90.  Promise Reasonably Inducing Action or Forbearance:  


(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise…


(2) Charitable subscription or marriage settlement is binding under Subjection (1) without proof that promise induced action or forbearance.





This was changed in Rest.2d. §90 (see Blatt).





Offers are NOT promises. When somebody makes an offer, they aren’t promising to do something unless and until it is accepted by the offeree.





Wording is very similar to promissory estoppel, except this is an offer, not a promise.





The reason why this case is here is to pose the ?? as to what the correct damages should be for estoppel cases.








Main Point





No PE b/c P’s reliance was unreasonable.  Criteria not from Rest.2d. but from Law of Contracts.





Warranty:  A warranty is a guarantee.  A promise that certain facts are true.


Express warranty:  A warranty that is expressed in the contract.


Implied warranty:  A warranty that is implied in the contract.  Implied in fact – these parties intended for there to be a warranty.  They didn’t say it, but we can infer from their actions that this is what they intended.  Implied in law – a default setting by the legislation.  They are terms implied by law, implied by the legislature.


Implied warranty of merchantability:  “Fitness for the ordinary purposes for which such goods are used.”


Implied warranty of fitness for a particular purpose:  As it says, fitness for a particular purpose. [See page 896 for additional criteria.]  There are other standards needed for this claim.  





U.C.C. §2-314 – Implied Warranty of Merchantability (p.817)


Unless excluded or modified (§2-316), a warranty that the goods shall be merchantable is implied in a K for their sale if the seller is a merchant with respect to goods of that kind.


Goods to be merchantable must be at least such as


pass without objection in the trade under the K description;


in the case of fungible goods, are of fair average quality within the description; and


are fit for the ordinary purposes for which such goods are used; and


run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and


are adequately contained, packaged, and labeled as the agreement may require; and


conform to the promises or affirmations of fact made on the container or label if any. 


Unless excluded or modified (§2-316) other implied warranties may arise from course of dealing or usage of trade.





U.C.C. §2-315 – Implied Warranty of Fitness for a Particular Purpose.  


Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under next section an implied warranty that the goods shall be fit for such purpose.





U.C.C. §2-313 – Express Warranties by Affirmation, Promise, Description, Sample


(1) Express warranties by the seller are created as follows:


An affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the description.


Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.


Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the samples or model.


(2)  It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.





Express Warranties


U.C.C. §2-313





U.C.C. §2-316 – Exclusions (Disclaimers) of Warranties (full text on p. 836)  


(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (§ 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.


(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by writing and conspicuous.


Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “there are no warranties which extend beyond the description on the face hereof.”


	(3) Notwithstanding subsection (2)


(a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions “as is,” “with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty; and 


(b) when the buyer before entering into the K has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and


(c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade


	(4) Remedies for breach of warranty can be limited in accordance with the provisions of this 


Article on liquidation or limitation of damages and on contractual modification of remedy (§2-718 and §2-719) 








Restatement (Second) § 227.  Standards of Preference With Regard to Conditions


	(1) In resolving doubts as to whether an event is made a condition of an obligor’s duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligees’ risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk.


	(2) Unless the K is of a type under which only one party generally undertakes duties, when it is doubtful whether


		(a) a duty is imposed on an obligee that an event occur, or


		(b)  the event is made a condition of the obligor’s duty, or


	(c) the event is made a condition of the obligor’s duty and a duty is imposed on the obligee that the event occur,


The first interpretation is preferred if the event is within the obligee’s control. 





Restatement (Second) of Contracts, §84—Promise to Perform a Duty in Spite of Non- Occurrence of a Condition.


1. Except as stated in Subsection (2), a promise to perform all or part of a conditional duty under an antecedent contract in spite of the non-occurrence of the condition is binding, whether the promise is made before or after the time for the condition to occur, unless


a. Occurrence of the condition was a material part of the agreed exchange for the performance of the duty and the promisee was under no duty that it occur; or


b. Uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor.


2. If such a promise is made before the time for the occurrence of the condition has expired and the condition is within the control of the promisee or a beneficiary, the promisor can make his duty again subject to the condition by notifying the promisee or beneficiary of his intention to do so if


a. The notification is received while there is still a reasonable time to cause the condition to occur under the antecedent terms or an extension given by the promisor; and


b. Reinstatement of the requirement of the condition is not unjust because of a material change of position by the promisee or beneficiary; and


c. The promise is not binding apart from the rule state in Subsection (1).





General rule nowadays…





Restatement (Second) of Contracts, § 234—Order of Performance:


1. Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary.





2. Except to the extent stated in Subsection (1), where the performance of only one party under such an exchange requires a period of time, his performance is due at an earlier time than that of the other party, unless the language or the circumstances indicate the contrary.











Restatement (Second) of Contracts, § 238—Effect on Other’s Duties on Failure to Perform:


Where all or part of the performances to be exchanged under an exchange of promises are due simultaneously, it is a condition of each party's duties to render such performance that the other party either render or, with manifested present ability to do so, offer performance of his part of the simultaneous exchange.








RULE





New rule ( you get cost of completion  unless it is highly disproportionate to value.





UCC, § 2-610—Anticipatory Repudiation:


When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may


for a commercially reasonable time await performance by the repudiating party, or


resort to any remedy for breach (section 2-703 or section 2-711), even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and


in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods.





UCC, § 2-611—Retraction of Anticipatory Repudiation:


Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.


Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article (Section 2-609).





Rules of Tender and Demand





UCC, § 2-609—Right to Adequate Assurance of Performance:


1. A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired. When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.


2. Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.


3. Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.


4. After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.





Restatement 2d. §251.  If a party is warranted in demanding adequate assurances of performance, therefore, and none is forthcoming, the requesting party may treat the failure to respond as a repudiation of the K.





Restatement (Second) of Contracts, § 241—Circumstances In Determining Whether Breach is Significant 


1. In determining whether a failure to render or to offer performance is material, the following circumstances are significant:


the extent to which the injured party will be deprived of the benefit which he reasonably expected;


the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived;


the extent to which the party failing to perform or to offer to perform will suffer forfeiture;


the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;


the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.





UCC §2-601.  Buyer’s Rights on Improper Delivery


Subject to the provisions of this Article on breach in installment Ks and unless otherwise agreed under the sections on contractual limitations of remedy, if the goods or the tender of deliver fail in any respect to conform to the K, the buyer ma


(a) reject the whole


(b) accept the whole; or


(c) accept any commercial unit or units and reject the rest.





U.C.C. §2-508.  Cure By Seller of Improper Tender of Delivery; Replacement.  


Where any tender or delivery by seller is rejected b/c non-conforming and the time for performance hasn’t yet expired, seller may seasonably notify buyer of his intention to cure and may then within K time make a conforming delivery.


Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance, the seller may, if he seasonably notifies the buyer, have a further reasonable time to substitute a conforming tender  





UCC, § 2-711—Buyer’s Remedies in General:


1. Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance, then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract, the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid


a. “cover” and have damages for non-delivery as provided in § 2-712; or


	b. recover damages for non-delivery as provided in § 2-713.


2. Where the seller fails to deliver or repudiates the buyer may also,


	a. if the goods have been identified recover them as provided in this Article (§ 2-502); or


	b. in a proper case obtain specific performance or replevy the goods as provided in this Article (§ 2-716).





§ 2-612. "Installment contract"; Breach.


(1) An "installment contract" is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause "each delivery is a separate contract" or its equivalent. 


(2) The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment. 


(3) Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole. But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments.





UCC, § 2-608—Revocation of Acceptance in Whole or In Part:


1. The buyer may revoke his acceptance of a lot or commercial unit whose nonconformity substantially impairs its value to him if he has accepted it:


a) on the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or


b) without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances.


2. Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects. It is not effective until the buyer notifies the seller of it.


3. A buyer who so revokes has the same rights and duties with regard to the goods as if he had rejected them.





Restatement (Second) of Contracts, § 12—Capacity Required to Contract:


1. No one can be bound by contract who has no legal capacity to incur at least voidable contractual duties. Capacity to contract may be partial and its existence in respect of a particular transaction may depend upon the nature of the transaction or upon other circumstances.


2. A natural person who manifests assent to a transaction has full legal capacity to


incur contractual duties thereby unless he is:


a. Under guardianship, or


b. an infant,


c. or mentally ill or defective, or


d. intoxicated (Lucy v. Zehmer)





Restatement (Second) of Contracts, § 15—Mental Illness or Defect:


1. A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect


a. he is unable to understand in a reasonable nature and consequences of the transaction, or


b. he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.


2. Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. In such a case, a court may grant relief as justice requires.





Restatment (Second) of K §14. Infants:  Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s eighteenth birthday. 





Minority doctrine, lack of mental capacity, fraud, duress, mistake – they all can UNDO completed contracts!!





Important distinction between minority doctrine and mental incapacity:  Even if other party relied to its detriment, with minorities, it doesn’t matter.





Restatement (Second) of Contracts, § 164—When a Misrepresentation makes a Contract Voidable:


1. If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.


2. If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the contract is voidable by the recipient, unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives values or relies materially on the transaction.





Restatement (Second) § 162.  When a Misrepresentation is Fraudulent or Material


(1)  A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker


(a) knows or believes that the assertion is not in accord with the facts, or 


(b) does not have the confidence that he states or implies in the truth of the assertion, or


(c) knows that he does not have the basis that he states or implies for the assertion


(2) A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so. 





Important – no problem w/Parol Evidence Rule b/c there is a fraud exception!





Restatement (Second) of Contracts, § 168—Reliance on Assertions of Opinions:


1. An assertion is one of opinion if it expresses only a belief, without certainty, as to the existence of a fact or expresses only a judgment as to quality, value, authenticity, or similar matters.


2. If it is reasonable to do so, the recipient of an assertion of a person's opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret it as an assertion 


a. that the facts known to that person are not incompatible with his opinion, or


b. that he knows facts sufficient to justify him in forming it.





Restatement (Second) of Contracts, § 169—When Reliance on an Assertion of Opinion is Not Justified:


To the extent that an assertion is one of opinion only, the recipient is not justified in relying on it unless the recipient:


a. stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it, or


b. reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, judgment or objectivity with respect to the subject matter, or


c. is for some other special reason particularly susceptible to a misrepresentation of the type involved.





Restatement (Second) of Contracts, § 174—When Duress by Physical Compulsion Prevents Formation of a Contract:


If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.





Restatement (Second) of Contracts, § 175—When Duress by Threat Makes a Contract Voidable:


1. If a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.


2. If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.





Restatement (Second) of Contracts, § 176—When a Threat is Improper: 


1. A threat is improper if:


a. what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,


b. what is threatened is a criminal prosecution,


c. what is threatened is the use of civil process and the threat is made in bad


faith, or


d. the threat is a breach of the duty of good faith and fair dealing under the


contract with the recipient.


2. A threat is improper if the resulting exchange is not on fair terms, and


a. the threatened act would harm the recipient and would not significantly benefit the party making the threat.


b. The effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or


c. what is threatened is otherwise a use of power for illegitimate ends.





Restatement (Second) of Contracts, § 177—When Undue Influence Makes A Contract Voidable:


1. Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that such person will not act in a manner inconsistent with his welfare.


2. If a party's manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.


3. If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction.





UCC, § 2-302—Unconscionable Contract or Clause:


(1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may limit the application of any unconscionable clause as to avoid an unconscionable result.


(2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.





Restatement (Second) of Contracts, § 208—Unconscionable Contract or Term:


If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or


may so limit the application of any unconscionable term as to avoid any unconscionable result.





Restatment 2d. §151.  Mistake Defined. 


	A mistake is a belief that is not in accord with the facts.





Restatement 2d. of Contracts, § 152—When Mistake of Both Parties Makes a Contract Voidable.


(1) Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154.


(2)  In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.





Restatement 2d. §153 – When Mistake of One Party Makes a Contract Voidable


	Where a mistake of one party at the time a K was made as to a basic assumption on which he made the K has a material effect on the agreed exchange of performances that is adverse to him, the K is voidable by him if he does not bear the risk of the mistake under the rule stated in §154, and 


	(a) the effect of the mistake is such that enforcement of the K would be unconscionable, or


	(b) the other party had reason to know of the mistake or his fault caused the mistake. 








Restatement (Second) of Contracts, § 157—Effect of Fault of Party Seeking Relief:


A mistaken party's fault in failing to know or discover the facts before making the contract does not bar him from avoidance or reformation under the rules stated in this Chapter, unless his fault amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.





Restatement 2d. §158 – Relief Including Restitution


	(1) In any case governed by the rules stated in this Chapter, either party may have a claim for relief including restitution under the rules stated in §240 and 376.


	(2)  In any case governed by the rules stated in the Chapter, if those rules together with the rules stated in Chapter 16 will not avoid injustice, the Court may grant relief on such terms as justice requires including protection of the parties’ reliance interests.





Restatement (Second) of Contracts, § 154—When a Party Bears the Risk of a Mistake:


A party bears the risk of mistake when:


a. the risk is allocated to him by agreement of the parties, or


b. he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or


c. the risk allocated to him by the court on the ground that it is reasonable in the circumstance to do so.





Restatement 2d. §160 – When Action is Equivalent to an Assertion


	Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist.





Restatement 2d. §161 – When Non-Disclosure is Equivalent to an Assertion


	A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:


	(a) where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.


	(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the K and if non-disclosure of the facts amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.


	(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.


	(d) where the other person is entitled to know the fact because of a relation of trust and confidence between them.





Recap:  Talked about mistake in 3 circumstances:


mistake in understanding or mistake in expression  (Peerless or chicken)  Each party understands the term in the K to mean a different thing.  Often court says there’s no assent so no K at all


mistake in integration:  genuine agreement but the writing is defectively made.  Writing doesn’t say what the parties intended to say (insurance case).  Remedy is the unusual remedy of reformation.  Court reforms the writing to what it was supposed to say and enforces it on that basis. 


mistake in underlying assumption





Restatement (Second) of Contracts, § 261—Discharge by Supervening Impracticability:


Where, after a contract is made, a party's performance is made impracticable without his fault by the occurrence of an event the nonoccurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or circumstances indicate to the contrary.





Restatement (Second) of Contracts, § 263—Destruction, Deterioration or Failure to Come into Existence of Thing Necessary for Performance:


If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction, or such deterioration as makes performance impracticable is an event the nonoccurrence of which was a basic assumption on which the contract was made.





UCC, § 2-613—Casualty to Identified Goods:


Where the contract requires for its performance goods identified when the contract is made, and the goods suffer casualty without the fault of either party before the risk of loss passes to the buyer, or in a proper case under a "no arrival, no sale" term then


a. if the loss is total the contract is avoided; and 


b. if the loss is partial or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as avoided or accept the goods with due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller.





UCC, § 2-615—Excuse by Failure of Presupposed Conditions:


Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:


a. Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic


governmental regulation or order whether or not it later proves to be invalid.


b. Where the causes mentioned in paragraph (a) affect only apart of the seller's capacity to perform, he must allocate the production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture. He may so allocate in any manner which is fair and reasonable.


c. The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.
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