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General Instructions:


This is an open book examination.  You are permitted to bring any written or printed materials into the examination room.  You are also permitted to have a mathematical calculator with you.  


The examination consists of three questions of equal weight.  If for any question additional facts seem necessary, make appropriate assumptions, or alternative assumptions, concerning them and answer the question accordingly.

Question I

On October 15, 2003, Riverside Farms (“RF”) and Mama’s Pasta Sauces, Inc. (MPS) entered into a written contract under which RF was to sell to MPS all of MPS’s requirements for fresh basil leaves for one year, beginning on November 1, 2003.  MPS agreed to buy a minimum of 91,000 pounds of fresh basil leaves under this contract.  The contract specified that RF would deliver the basil five days a week, with a minimum delivery of 350 pounds per day.  The contract set the price at $5.00 per pound.

The contract contained the following clause:

“This Agreement may be modified only by a writing signed by the party against whom enforcement of the modification is sought.”

Several paragraphs later the contract contained this clause:

“The failure of either party to this Agreement to demand full performance of any of its provisions by the other party shall not constitute a waiver of performance unless the party failing to demand performance states in a writing signed by that party that it is waiving that performance.  The waiver of any breach or of any provision of this Agreement shall not constitute a continuing waiver or a waiver of any other breach or provision.”

Shortly after the deliveries of basil under the contract began, MPS asked RF to remove additional parts of the stems of the basil leaves, a task not specifically required under the contract.  RF and MPS orally agreed that RF would do this additional work in exchange for $.50 per pound for the remainder of the term of the contract.  Each party promised to make a written notation of the additional work and the additional price on its copy of the original contract.  RF did make the written notation, but MPS never did.  Over the next two months RF made daily deliveries to MPS and billed MPS for $5.50 per pound, and MPS paid these bills in full.  

In February 2004 some unknown criminal perpetrator began placing lethal poison in random jars of MPS’s pasta sauces.  Three people died and several others suffered serious illness.  As a result, MPS was forced to recall all it products from grocery shelves.  MPS, which was in a somewhat precarious financial position before the poisonings took place, went out of the pasta sauce business entirely on March 1, 2004.  MPS continued to sell some specialty foods under a different brand name on a much smaller scale than before the poisonings.

MPS had mailed a check to RF in February 2004 in the amount of $11,000 for 2,000 pounds of basil at $5.50 per pound, but MPS’s bank dishonored the check because MPS had insufficient funds in its checking account.  

RF brought an action against MPS to collect $5.50 for each pound of basil that MPS had accepted but not paid for.  RF also sought to recover lost profits on 60,000 pounds of basil, which represented the difference between the 31,000 pounds of basil that had been ordered and accepted by MPS under the contract and the 91,000 pound minimum requirements stated in the contract.  MPS counterclaimed for the $.50 price increase it paid to RF for basil delivered by RF to MPS under the contract.  Discuss the issues likely to arise in this litigation.

Question II


Diane Dunn worked in Chicago as an assistant treasurer of a mid-size corporation at a salary of $100,000 per year.  She did not have a written employment contract.  A representative of Quaker City Products, Inc. (“QCP”), a company located in Philadelphia, contacted Dunn about the possibility of hiring her as the assistant to QCP’s chief financial officer.  During the interview process Dunn asked about job security, since taking the job would require Dunn to move to Philadelphia with her husband and son.  Richard Marshall, QCP’s chief financial officer, told Dunn, “Nobody at QCP has a fixed term employment contract.  We want people who have enough confidence in their abilities that they don’t want term contracts.”


Marshall told Dunn that the starting salary would be $90,000 for the first year, with raises expected every year.  “Most importantly,” said Marshall, “I plan to retire in about two years.  If you do a good job, and I have every confidence that you will, you will take my job when I retire.  At that point your salary will probably double, and you also will participate in QCP’s stock option plan for key officers.” 


Dunn accepted QCP’s offer, sold her house in Chicago, and moved to Philadelphia with her family.  As soon as she began her new job, she discovered that QCP’s financial records and accounting controls were in disarray.  She immediately implemented a new accounting and financial control system.  She collected over $500,000 for QCP in past due accounts, about $200,000 of which QCP had simply lost track of.


Dunn also discovered some disturbing practices involving her boss, Richard Marshall.  There were large cash payments to Marshall that were not supported by any documentation of expenses.  There were also large contracts awarded to apparent friends of Marshall at exorbitant prices.  The magnitude of these improprieties was so substantial that Dunn decided to speak to the president of QCP about them.  The president told Dunn that he would look into her allegations.


The next day Marshall fired Dunn on the spot and demanded that she clear out of her office in one hour.  Dunn spoke to the president, but he told Dunn that he had spoken with Marshall and that he believed Marshall and not Dunn.


After her termination, Dunn looked at the QCP Employees Manual for the first time.  The manual sets forth a three-step “Guaranteed Fair Treatment Procedure” (“GFTP”) for employee grievances.  Dunn appealed her termination through Step 1 of the GFTP.  QCP management upheld Dunn’s termination on the basis that Dunn had made “unprofessional statements damaging to QCP.”  Dunn then sought a Step 2 review of that decision.  At this point QCP informed Dunn that it would not allow her to proceed through Steps 2 and 3 of the GFTP because of “her unprofessional and destructive conduct.”


The QCP Employees Manual contains the following language at the bottom of the final page:  “The policies and procedures set forth above provide guidelines for management and employees but do not create contractual rights.”


When Dunn’s previous employer in Chicago learned that Dunn had been fired, the company president offered Dunn her old job back, and told her that they could talk about a salary increase and a new title if she were interested in returning.  Dunn thanked the company president, but a few days later told him that she could not move back to Chicago because her husband had found an excellent job in Philadelphia and her son had just become comfortable in his new school.  Dunn was unable to find another comparable job in Philadelphia, and she remains unemployed. 


Dunn brought an action against QCP and Richard Marshall seeking reinstatement of her job as assistant to the chief financial officer of QCP and also seeking damages.  Discuss the issues likely to arise in this litigation.        
Question III

MK Construction Co. (“MK”) was the owner and general contractor for the building of a multiple-unit housing project.  MK hired a subcontractor, Harry Glendal (“Glendal”), to do excavating and earth–moving work on the project.  The written contract between MK and Glendal for this work included the following language:

“Section 1.  All work shall be performed in a workmanlike manner, and in accordance with the best practices.

“Section 2.  Progress payments will be made each month during the performance of the work.  Subcontractor will submit to Contractor, by the 25th of each month, a bill for work performed during the preceding month.  Contractor will pay 90% of each bill within ten days of receipt.  Contractor will pay the remaining 10% when Subcontractor completes all work covered by this contract to the satisfaction of Contractor.  No payments will be made under this contract until the insurance requirement of Section 3 has been complied with.

“Section 3.  Subcontractor agrees to carry, during the progress of the work, adequate liability insurance against property damage with an insurance company satisfactory to Contractor.”


Glendal began working on the project in June, and he submitted his first bill to MK on July 24 in the amount of $15,000.  On August 2, a bulldozer operator working for Glendal accidentally collided with a partially completed house in the project, causing the immediate collapse of a wall and other damage to the house.  MK estimated the cost of repair at $34,000, and MK and Glendal submitted a claim in this amount to Glendal’s insurance company.  The insurance company refused to pay more than $1,000, because its inspector concluded that faulty design of the house caused the wall to fall, and that Glendal was liable only for the amount of damage that would have occurred if the house had been properly constructed. MK refused to pay any of the $15,000 bill submitted by Glendal until the insurance dispute was settled.


Glendal continued to work on the project, and on August 24 submitted a bill for $18,000 for work done in July.  Since the insurance company continued to refuse to pay MK more than $1,000 for the property damage, MK refused to pay anything to Glendal.  Glendal then discontinued all work on the project.  Glendal sent a registered letter to MK offering to return to work on the project as soon as he received payment for work already done.


MK wrote back to Glendal demanding that Glendal return to work immediately.  When Glendal refused, MK hired another subcontractor to complete the excavating and earth-moving work.  MK paid the substitute subcontractor $4,500 more than the contract price of the Glendal subcontract.


MK brought an action against Glendal and against Glendal’s insurer seeking $34,000 plus interest for the damage done by Glendal’s bulldozer.  MK also claimed $4,500 from Glendal for the increased price of the work, plus $10,000 in damages suffered as a result of the delay in completion of the project caused by Glendal when he walked off the job.  Glendal counterclaimed against MK for $40,000 for work done and not paid for ($15,000 in June, $18,000 in July, and $7,000 in August).  Glendal also claimed $28,000 for profit Glendal lost by not being able to finish the job.  Discuss the issues likely to arise in this litigation. 

End of examination
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