Outline – Contracts w/ M. Pettit– 2007-2008 – Matthew C. Berntsen

Checklist:

Recovery:
· Expectation

· Net Expectancy + Actual Expenses

· Gross Expectancy – Expenses Saved

· Reliance

· Limited by Expectation if expectation can be clearly shown. If unable to prove with certainty, burden is on D to prove what expenses were saved.
· Restitution

· Liquidated Damages

· Specific Performance

· Negative Injunction

Limitations on Recovery:
· Forseeability

· Failure to Mitigate

· Lack of Certainty

· Undue Waste

Contract Formation:
· Acceptance / Counteroffer

· Acceptance by Silence

· Acceptance by Performance

· Acceptance by Promise

· Bilateralization

· Rejection?

· Ambiguity / Vagueness

Contract Formation:
· Parol Evidence

Definitions:

· Efficient Breach - a breach of contract that the breaching party considers desirable even when the legal and economic ramifications of such a breach are considered.

· Inapposite – not pertinent.

· Hundredweight – 100 pounds.

· Petito Principii – An assumption from the beginning – Circular Reasoning.
· Gloucester Assizes – Gloucester court
· Nolle Prosequi - An entry made on the record, by which the prosecutor or plaintiff declares that he will proceed no further.
· Rule Nisi – Tentative rule (will order new trial unless P can show why I shouldn’t.)

· Assumpsit – he has undertaken
· Wholly executory contract – a K where neither party has begun performance. K is nonetheless still binding.
· Replevin – action to recover good wrongly taken that cannot simply be taken back
· f.o.b (free on board) [Location] - buyer has obligation and risk to pick up at [Location]
· Nudum Pactum – “naked offer” – offer w/o compensation, so non-binding
· Pro Se – brought on one’s own behalf.
· Tender - A tender is an offer of performance by a party willing and able to perform.
· Requirements Contract -   Buyer agrees to buy, seller agrees to sell all of the buyers’ requirements.
· Output Contract - Buyer agrees to buy and seller agrees to sell all of what seller can sell.

· Integrated Contract - one or more writings constituting a final expression of one or more terms of an agreement.
· Completely integrated contract (‘total integration’) - an integrated agreement adopted by the parties as a full and exclusive statement of the terms of the agreement.  The parties are therefore prohibited from varying or supplementing the contractual terms through parol (extrinsic) evidence (i.e., writing is final and complete).
· Complete Integration - the fact or state of fully expressing the intent of the parties
· Partially Integrated Contract - an integrated agreement other than a completely integrated agreement.
· Partial Integration - the fact or state of not fully expressing the parties’ intent, so that the contract can be added to by parol (extrinsic) evidence. Final, but not complete agreement.
· Merger Clause - Says “this is a total integration”—i.e., this agreement is a final written expression of all terms of the agreement and it is complete and exclusive…Under Williston, if there is a merger clause, you can’t look at anything else. If there’s no merger clause, Williston checks to see if extrinsic evidence conflicts with the writings – if it does, then it’s not admissible.
· Quantum Meruit – Claim in restitution (Unjust Enrichment)
Enforcing Private Agreements
A. Damages

· Expectation – Attempt to put promisee in position would have been in had promisor fulfilled promise.
· Reliance – Attempt to put promisee in position would have been had contract not be entered into. (any loss, whether or not it benefits defendant)
· Restitution – Attempt to put defendant in position before contract. May be sought in absence of K.
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Expectation
Can be calculated three ways:

1. Net Expectancy + Actual Expenses
2. Gross Expectancy – Expenses Saved
3. Where am I now? (subtracted from) Where should I be?

Can argue against Expectation Damages by:

i. Damages were unforeseeable – Generally, D is only responsible for damages that could be reasonably foreseen when making the K. (See Hadley v. Baxendale)
ii.  P has failed to mitigate damages – D not responsible for damages accrued due to P’s failure to minimize damages once aware that D was in breach. (See Rockingham County v. Luten Bridge Co.)
Restatement 2d. § 350 – Losses are not recoverable if P could have avoided them without undue risk, burden, or humiliation.  
UCC §2.706 & 2.712 requires an aggravated seller or buyer to act reasonably, in good faith and within a reasonable time when making a substitute transaction.  
UCC §2.715 bars a buyer from obtaining consequential damages “which could not reasonably be prevented by cover or otherwise.”
§2.704(2) reflects the seller’s duty to mitigate in deciding whether to complete the manufacture of specially ordered goods.
§2.709 requires the seller to make reasonable attempts at resale before claiming the price of goods from the buyer.
iii. P unable to prove damages with reasonable certainty – Damages that are difficult/impossible to prove are unrecoverable. (e.g. expected income from a sporting event) (See Dempsey)
iv. Unfair Forfeiture – Waste – While technically correct, expectation damages give P a windfall, as the marginal benefit to P had D fully performed is outweighed by the award. (See Peevyhouse)
Reliance

Only more than expectation when P entered into a losing K. Typically greater than restitution.
**Note that if P would have lost $$ on the K, expectation acts as an upper limit for reliance.
U.C.C. §2-713.  Buyer’s Damages for Non-Delivery or Repudiation

(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715) but less expenses saved in consequence of the seller’s breach.

(2) Market price is to be determined as of the place for tender, or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

U.C.C. § 2-715.  Buyer’s Incidental and Consequential Damages

(1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commission in connection with effecting cover and any other reasonable expense incident to the delay or other breach.

(2) Consequential damages resulting from the seller’s breach include

(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

(b) injury to person or property proximately resulting from any breach of warranty.
Restatement (First) of Contracts – Note that this is covered by “clearly disproportionate” in Rest. 2d. §348)
§346.  If no waste, i.e. tearing and rebuilding at a cost that would be imprudent and unreasonable, is involved, then the cost of remedying the defect is the amount awarded as compensation for failure to render the promised performance.

§348.  Alternatives to Loss in Value of Performance . . .

(3)
If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on

(a)
the diminution in the market price of the property caused by the breach, or

(b)
the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss of value to him.

i. Essential Reliance –  Costs to P to fulfill his side of the obligation
ii. Incidental Reliance – All other costs to P (e.g. for stock to be milled in leased mill; See Nurse v. Barnes)
Restitution

Puts the promisor back in the position they were in before the promise.

· Can be awarded without a contract (e.g. accidentally deposit check into someone else’s account)
· Two types of restitution:
· On the contract: Used when P cannot get expectation or reliance
· Off the contract: Used for cases of unjust enrichment
· Elements of a claim of unjust enrichment (From Tongish)
· Benefit conferred by P to D

· D knows that benefit has been conferred

· D accepts or retains benefit s.t. it is inequitable to do so w/o payment of its value

Selected Cases

Hawkins v. McGee: Case of the hairy hand. Cannot recover for pain and suffering, as they were expected consequences of the intended operation.
Tongish v. Thomas: D contracted to sell sunflower seeds to P (P to resell for minimal profit), breeched and sold them to T for more $$. P able to recover difference between contracted and market price, despite damages being more than expectation, due to restitution under UCC § 2-713. Also, when two statutes are in conflict, use the specific one unless it is obvious that the legislature intended the other.
Groves: Unreasonable economic waste is destruction of buildings/property
Peevyhouse: Unreasonable economic waste is $29,000 expense for $300 benefit
Notes

	Posner’s Theory: Efficient Breach:  Groves was wrong – efficiency dictates the breach – sometimes we want contracts breached, since it’s better for all involved. If I break K, but pay you enough to keep you as well off as if I’d performed the contract correctly, and I can make $$$, then I should breach.  Example:  Cost of leveling sand = $60,000. Cost of land after leveling = $12,000.  So, if I pay $50,000, both sides win.  Note: This is actually what happened in Groves.


	Substantial Performance Doctrine:  The equitable rule that, if a good-faith attempt to perform does not precisely meet the terms of the agreement, the agreement will still be considered complete if the essential purpose of the contract is performed.  Court may allow for minimal damages for deviance.


B. Limitations on Damages

i. Forseeability of Damages
· To obtain expectation damages, harm must have been reasonably foreseeable at time of K formation. 

· Where the risk of harm is known to only one party, they will bear liability for it in the event of breach unless they disclose it to the other side.
Hadley v. Baxendale: Mill was stopped, P contracted D to transport broken crank shaft, and it was negligently delayed by D. P unable to collect for lost income or expenses as those losses were neither a) arising naturally from the usual course of such a failure (General Damages) or b) reasonably in contemplation of the parties when forming K (Consequential Damages).
Forseeability Test Factors:
i) Damages must be foreseeable at time of contract formation.

ii) What level of probability of the occurrence of loss is required?  Modern courts generally don’t say “more likely or not”; it is enough if they could happen.*

iii) Foreseeable by whom?  *Used to be contemplation by both parties; nowadays it must be foreseeable by the party in breach.*

iv) Are these rules objective or subjective? * If you actually know the special circumstances (even if a reasonable person wouldn’t have), you’re held to that knowledge.  AND you’re also held to what you should’ve reasonably known.*

ii. Inability to Prove Damages
· P unable to collect damages that are unable to be sufficiently proved.

Restatement (Second) of Contracts § 352… uncertainty as a limitation on damages

Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.
Dempsey: P unable to recover expected earnings from boxing match, as they are contingent on too many circumstances. 
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Anglia Television: P is entitled to damages incurred before K, provided that it was such as would be reasonably be in the contemplation of the parties as likely to be wasted if the K was broken. This is a minority approach, but courts may follow in sympathetic case.
Missletoe: Rest.2d. §349:  As an alternative to expectation interest, an injured party has a right to claim reliance interest in the case of a losing K, including any expenditures made in preparation for performance or in performance, less what they would’ve lost had the promise been made. BUT, it is D's responsibility to prove the amount of the loss with a reasonable certainty.

iii. Failure to Mitigate Damages
The non-breaching party has a duty to mitigate damages (to seek other buyers/sellers/employment/etc.).
Luten Bridge: P contracted to build a bridge for D. D breached, and informed P. D not liable for any construction costs accrued after P received notice of breach.

Shirley MacLaine: P contracted to act as lead in a song and dance movie in LA. D breached, but offered a secondary role in Australia. P had no duty to mitigate damages by accepting other role as it was both different and inferior.

Neri: P put down deposit for a boat, got sick, and sued D to recover deposit. There is some confusion over which UCC section to apply. In case of buyer’s breach, seller’s damages determined by 2-708, buyer’s restitution (recovery of deposit) by 2-718.
· U.C.C. §2-706.  Seller’s Resale including K for Resale.  1) Where the resale is made in good faith and in a commercially reasonable manner the seller can recover the difference b/w resale price and contract price, along with incidental damages allowed under §2-710, less any expenses saved in consequence of the buyer’s breach. 2)  resale must be reasonably identified as referring to the broken contract – but it’s not necessary that goods be in existence or that any of them have been identified to the contract before breach. 

· U.C.C. §2-708. Seller’s Damages for Non-Acceptance or Repudiation.  1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723),  measure of damages for non-acceptance/repudiation is difference between the market price at time and place for tender and the unpaid contract price together with any incidental damages, less any expenses saved in consequence of the buyer’s breach.   2)  if 1) is inadequate to put the seller in as good a position as performance would have done, then the measure of damages is the profit which seller would have made from full performance PLUS any incidental damages, due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.
Start w/ UCC § 2-718 (most specific), which isn’t sufficient, so under (3), look to other sections. § 2-708(2) says buyer’s damages = market - unpaid K price; seller’s = unpaid K – market. As sellers’ will often be negative, they wouldn’t usually recover under this. Then move on to (2) to get the actual reward. Note that 2-718(1) and (2) may be able to be applied concurrently (Restitution + $500)
· U.C.C. §2-710. Seller’s incidental damages include commercially reasonable charges, expenses or commissions incurred in stopping delivery; transport, care, custody after buyer’s breach, in connection with return or resale of the goods otherwise resulting from breach.

· U.C.C. §2-718. Liquidation/Limitation of Damages; Deposits (Talking about Buyer here):
1) (deals with liquidated damages clauses…not pertinent in Neri; See Liquidated Damages)

2) where seller justifiably withholds delivery of goods due to buyer’s breach, THE BUYER is entitled to restitution of any amount by which sum of his payment exceeds:  (a) amount to which seller’s entitled due to an enforceable liquidation clause in the contract. (b) when no liquidated damages clause, 20% of the value of the total performance or $500, whichever is smaller. 

3) but the buyer’s right to restitution under 2) is offset by: (a) seller’s establishing right to recover damages under the provisions of the Article other than subsection (1); (b) amount of value of any benefits received by buyer directly or indirectly by reason of contract 

C. Contracting around the Default Damages – Liquidated Damages
Parties may seek to stipulate damages by including a warranty or liquidated damages clause intended to be the sole remedy for breach.
Philosophically, there is a question whether the court should interfere with sophisticated actors’ contracts, as they are arguably in the best position to estimate their damages.

Liquidated Damages v. Punitive Damages
Reasonable liquidated damages are recoverable. Unreasonable or punitive damages are not.

Restatement (Second) of Contracts §355 – Punitive Damages

Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.

§356 Liquidated Damages and Penalties (Expressly Addresses Liquidated Damages) – 2 chances to win
(1) Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty. 
(2) A term in a bond providing for an amount of money as a penalty for non-occurrence of the condition of the bond is unforeseeable on grounds of public policy to the extent that the amount exceeds the loss caused by such non-occurrence.
U.C.C. § 2-718 Liquidation or Limitation of Damages; Deposits – 2 chances to win
(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty. 
Kemble v. Farren: D was a comedian for P and breached. Liquidated damages clause found to be overbroad as it would have forced D to pay damages had he been late, missed one performance, etc.
Wassenaar: P was fired despite contract. Court found that liquidated damages clause was valid, and therefore P had no duty to mitigate. Sets out factors to determine liquidated v. punitive damages:
1. Did parties intend for damages or for a penalty? Normally they don’t even look at this, as it is hard to intuit an answer, and parties’ intent is not really considered unless that court thought parties intended it to be a penalty.
2. Is the injury caused by breach one that is hard to estimate?

3. Are stipulated damages a reasonable forecast of harm caused by breach?
· 2 chances to lose
· Once liquidated damages clause kicks in, no duty to mitigate, and can recover full damages despite having been able to mitigate.

D. Specific Performance and Injunctions
SP awarded when monetary damages are inadequate, which is when the thing(s) in question are irreplaceable or unique. Land is presumed to be irreplaceable.
i. Monetary Damages Inadequate

ii. Thing(s) under discussion are unique

iii. Thing(s) under discussion cannot be (easily) replaced due to state of market

** Exception, breaching seller can argue against SP if buyer has another contract to resell land at a profit.
** Note – Courts will typically only grant injunctions when an emiployee’s work is unique and extraordinary.

U.C.C. §2-716.  Buyer’s Right to Specific Performance or Replevin

(1) Specific performance may be ordered where the goods are unique or in other proper circumstances.

(2) The judgment (decree) for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.

(3) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.
Land : SP is presumed form of remedy concerning land.
Loveless v. Diehl: Ps had contract w/ option to buy land after renting, and put significant $$ into land. When they tried to purchase, D breached. Ps given SP as land was unique.

Goods : Money damages presumed; SP allowed when three factors above are satisfied.

Cumbest v. Harris: P gave a unique and irreplaceable stereo system as collateral for secured loan, and D refused to accept payment and return it. Due to unique nature, P given SP and injunction to prevent D from selling/removing any of the equipment.
Personal Services : The courts will not generally grant SP for personal services, as it interferes with the servant’s freedoms.

The case of Mary Clark: Free black woman P ‘voluntarily’ bound herself to serve D for 20 years, and seeks to dissolve agreement. Court refuses to enforce contract, as it would essentially make P a slave.
Lumley v. Wagner: P contracted D to sing, and D breached to sing for the competition. Court refused to order SP, but gladly enjoined her from singing elsewhere. Generally, courts will not grant affirmative injunctions (SP) of personal services obligations, but will grant negative injunctions (preventing D from performing elsewhere).

ABC v. Wolf: P contracted to good faith negotiations and right of first refusal with D, and breached. Court refused to order SP as it would interfere with his livelihood, and refuses to negatively enjoin employee past contractual termination, with the exception of revealing trade secrets or other tortuous conduct.
E. Restitution

Restitution for Breach 

Restitution favorable if P entered into a losing K and seeks to recover down payment from breaching D.
Bush v. Canfield: P contracted to buy flower from D at fixed price and paid $5,000 deposit. Market price dropped, and D breached. Expectation would have been $2,000, but P allowed to collect full $5,000 to avoid unjust enrichment of D. Did not try to collect under reliance, as it is capped by expectation in the case of losing Ks.
Restitution for Breaching Party
Breaching party is able to recover K price less cost to D to complete work and D’s damages.

Britton v. Turner: P contracted to labor for D for a year and breached 2.5 months early. D refused to compensate P. P entitled to “reasonable worth” of services to employer, or quantum meruit (You get what you deserve), measured by total K price minus cost to D to complete K and any expenses incurred by D due to breach.

Vines v. Orchard Hill: P contracted to buy condo from D and paid deposit. P breached for good-faith reasons. Despite liquidated damages clause, P able to recover deposit via restitution, but must prove that there was no loss to D, or such losses were significantly less than damages clause. Different from Neri as there the seller was selling goods which they essentially had an infinite supply of (under UCC), and thus not unfair for them to profit twice from the sale of one boat as they could just have easily sold two. Here there are only a fixed number of condos.
Restitution and Quasi-Contact

Even if K does not exist between the parties, there can still be a restitution claim when:

1. One party has conferred benefit onto the other by rendering services.

2. Conferring party has reasonable expectation of compensation.

3. Benefits were conferred with express/implied request of the other person. 
4. Unjust enrichment would result if D was allowed to retain the benefits.
There are two kinds of implied Ks:

i) Implied in fact:  implied by some kind of implicit agreement (no one expresses it as such, but it really is a K);
ii) Implied in law:  when law says there should be some kind of payment for what was done (no K but courts don’t want unjust enrichment).  This is known as a “quasi-contract.” Only Restitution is available.
Cotnam v. Wisdom: Decedent, E, in car crash and knocked unconscious. Ps performed surgery in attempt to save E’s life, but E died. Ps allowed to recover b/c in situations like this there is a contract implied in law, and Ps should be paid for services conferred (prevents unjust enrichment), even if they did not end up saving E’s life.
Martin v. Little Brown: P notified D of plagiarism of their content, and volunteered to send them specific information. When he learned that D was suing the infringer, brought this suit for 1/3 of the damages acquired. P was an officious intermeddler – expecting payment for services volunteered, but not agreed to be paid for.

Generally, there is an implication of a promise to pay for valuable services rendered with the knowledge and approval of the recipient, in the absence of a showing to the contrary…a promise to pay the service is implied where one performs for another with the other’s knowledge, a useful service of a character that is usually charged for, and the latter expresses no dissent or avails himself of the service.  The person benefited must do something from which his promise to pay may be fairly inferred.
	Examples of Restitution when Δ is Unjustly Enriched

	Example 1: Π voluntarily rakes leaves at Δ’s house without ever talking to Δ about it. NO CONTRACT.

	Example 2: Π goes to Δ’s house and says, “Do you want your leaves raked?” Δ says “Sure.”  Δ is liable for compensating Δ under an “implied K” theory.

	Example 3: Π goes to Δ’s house while Δ isn’t there and starts to rake leaves.  Π shows up, notices Δ and continues to go into the house.  Π finishes and wants compensation.  Most courts will grant recovery to Π because Δ didn’t stop Π (Δ didn’t refuse Π ‘s service)!!


F. Review of Remedies

Sullivan v. O’Connor: D contracted to give P a “Betty Lamar” nose after two operations, botched the job, and after a third operation P was inoperably disfigured. As follows is a review of what would be included under different remedies:
Restitution – Expectation - Reliance
1. Out of pocket expenses ($622)

a. Doctor’s Fees – Rest., Rel.
b. Hospital Fees - Rel.
2. Difference between nose promised and nose delivered. (gross expectation) – Exp.
3. Difference between nose before and nose delivered. - Rel., Exp.
4. Pain and suffering

a. Operation 1 & 2 - Rel.
b. Operation 3 - Rel., Exp.
5. Lost Income (none in this case)- Rel. (but excluding expected income gain due to new nose), Exp.
6. Psychological Harm / Mental Distress - Rel., Exp.
7. Inoperable Nose (can’t be improved) - Rel., Exp.
8. Difference between nose before operation and nose promised. Exp. (included in 2)
9. Additional fee for third operation – Rest., Rel., Exp.
Mutual Assent
A few basic rules:

1. The offeree’s rejection terminates the offeree’s power of acceptance. 

a. This allows offeror to find another for the same terms.

b. Offeree should not have to revoke after a rejection.

2. A counteroffer, like a rejection, terminates the offeree’s power of acceptance.

a. A counteroffer is essentially a rejection and a new offer.

b. Argument for only having one live offer at a time, e.g. if communication of acceptance of both counteroffer and original offer cross in the mail.

c. A counteroffer can be phased that offeree does not reject, but would certainly accept for more, offer is still in place as reason for rule is not there, and thus offer still live.

3. A mere inquiry does not terminate the offeree’s power of acceptance.

4. An offeror can always renew an offer after it has been rejected.

Rest.2d. §17. Requirement of a Bargain.  

(1) Except as stated in subsection (2), the formation of a K requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration. (“Meeting of the Minds”)

(2) Whether or not there is a bargain, a K may be formed under special rules applicable to form contracts or under the rules stated in §§82-94.

Rest.2d. §18. Manifestation of Mutual Assent. Manifestation of mutual assent to an exchange requires that each party either (1) make a promise or (2) begin to render a performance.

Rest.2d. §22. Mode of Assent, Offer and Acceptance:  

(1) The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other party or parties.  

(2) A manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined.

Rest.2d. §24. Offer Defined:  An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain was invited and will conclude it. (REFLECTS OBJECTIVE THEORY OF K FORMATION).
Rest.2d. §36. Methods of Termination of the Power of Acceptance:  

(1) An offeree’s power of acceptance may be terminated by: (a) rejection or counter-offer by the offeree, or; (b) lapse of time, or; (c) revocation by the offeror, or; (d) death or incapacity of the offeror or offeree. 
(2) In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.

Rest.2d. §42. Revocation by Communication from Offeror Received by Offeree:  An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.

Rest.2d. §43. Indirect Communication of Revocation:  An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.  

A. Objective Theory of Assent

Intention is judge by outward expression, not internal intent/desire.

D deemed to have agreed to contract if:

a) A reasonable person would believe D intended to enter into the contract and

b) P in fact understood D’s actions as accepting contract.
Embry: P had employment contract about to expire. It was busy season and after getting no response from boss, demanded to have contract renewed or would quit on the spot. Boss told him not to worry and to get back to work. P allowed to collect, as a reasonable person would believe boss intended contract, and P acted on that belief.

Lucy v. Zehmer: D jokingly signed contract to sell land to P, and never told P that he was joking. Based on outward expression on intent, D entered into agreement, and therefore K is valid.
B. What is an Offer?

i. Preliminary Negotiations

Rest.2d. §26. Preliminary Negotiations:  A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent. 

Comment b (Advertising):  States that ads are ordinarily not understood as offers to sell.  Neither are catalogs or price lists.  For an advertisement to the general public to be an offer, there must ordinarily be some language of commitment or some invitation to take action without further communication.  
Rest.2d §29 To whom an offer is addressed. (1) The manifested intention of the offeror determines the person in whom is created a power of acceptance. (2) An offer may create a power of acceptance in a specified person or in one or more of a specified group or class of persons, acting separately or together, or in anyone or everyone who makes a specified promise or renders a specified performance

Rest.2d. §33. Certainty:  

(1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain. 

(2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy. 
(3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.
Comment C:  Reflects the principle that courts will endeavor to attach a substantially definite meaning to the bargain if the actions of the parties reflect an intent to enter into a K even though a term is missing or left to be agreed upon.
JOE’s NOTES FROM FARNSWORTH:

· “A proposal will not usually be interpreted  as an offer if such an interpretation would expose its maker to the risk of liability for performance far beyond the maker’s means.”
· The risk disappears if the proposal specifies a range or an upper limit and gives the recipient the power to make a selection within it.  Sometimes such an understanding can be based on usage, course of dealing, or a standard of reasonableness.  
· “The insertion into a proposal of a clause that reserves to its maker the power to close the deal is a compelling indication that the proposal is not an offer.”
U.C.C. §2-204. Formation in General:
(3) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.

(4) An agreement sufficient to constitute a K for sale may be found even though the moment of its making is undetermined.
(5) Even though one or more terms are left open, a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy.
UCC §2-205: Firm Offers: An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror

U.C.C. §2-308. Absence of Specified Place for Delivery: (Don’t have to specify place for delivery.)

Unless otherwise specified,

(a) the place for delivery of goods is the seller’s place of business or if he has none his residence; but
(b) in a contract for sale of identified goods which to the knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery; and

(c) documents of title may be delivered through customary banking channels.
U.C.C. §2-310. Open Time for Payment or Running of Credit . . .

Unless otherwise specified,

(a) Payment is due at the time and place at which the buyer is to receive goods even though the place of shipment is the place of delivery
. . . 
U.C.C. §2-305. Open Price Term: (Basically Means: Don’t have to specify a price upfront.)

(1) The parties if they so intend can conclude a contract for sale even though the price is not settled.  In such a case the price is a reasonable price at the time for delivery if

(a) nothing is said as to price; or

(b) the price is left to be agreed by the parties and they fail to agree; or
(c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.
(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as canceled or himself fix a reasonable price.
(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.

Nebraska Seed Co.: P sent letter and sample to D saying “I have about 1800 bu. or thereabouts of millet seed of which I am mailing you a sample…I want $2.25 per cwt. for this seed.” P immediately contacted D to inform him that they wanted seed, and D refused to deliver. Court ruled that due to lack of specificity and likelihood that it was sent to numerous parties, letter was an invitation for solicitation of offers, rather than an offer itself.
Leonard v. Pepsico: P saw an ad mentioning that harrier jet could be obtained for 1mil Pepsi points, and referred to P to catalog for specifics, which did not contain jet. P submitted required points, and D refused to deliver. P unable to collect as a) as a rule, advertisements are invitations for offers, b) a reasonable person would have realize that the ad was not serious and  c) the add was not specific; in fact it referred the viewer to a brochure.
ii. Written Memorial Contemplated

Restatement (Second) of Contracts §27. Existence of Contract Where Written Memorial Is Contemplation

Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations. 

Empro v. Ballco: P planning to buy D and sent letter of intent, which D returned signed with a request for additional terms. When negotiations failed, P sued. Letter of intent not binding as a) P left escape routes, so lack of mutuality of obligation, b) used “subject to a definitive agreement” twice, and c) letter not sufficiently specific to constitute a contract. See Rest. 2d. § 33.
iii. Revoking an Offer

K not formed if promisor revokes offer before accepted by offeree. Can revoke offer either explicitly or through behavior clearly inconsistent with offer.

RECOVATION BECOMES EFFECTIVE WHEN COMMUNICTED TO THE OFFEREE.   
· For direct revocation, the offeree must receive notice of revocation that clearly indicates on a reasonable interpretation that the offeror is no longer willing to enter into a K.
· Legal concept of receipt requires that the notice becomes available to the offeree so that if acting reasonably, the offeree would be aware of its contents.  
· Can also have indirect revocation if the offeror takes action clearly inconsistent with intent to enter into a K and the offeree obtains reliable information of such action.
Dickinson v. Dodds: D signed letter offering to sell property to P, and gave window to accept. P told by a friend that D had sold to someone else, and immediately notified D of acceptance of offer. Offer revoked because P was aware of conduct clearly inconsistent with revocation of offer before accepting.
**Note:

· D’s letter was an offer

· D was able to, and did, revoke before P accepted.
What is an Acceptance?

An acceptance is conduct that objectively indicates agreement to enter into K on  the terms of the offer.
i. Acceptance Varying Terms – Mirror Image Rule

Terms of acceptance must precisely mirror those of the offer. Changing terms constitutes refusal and counteroffer. The Offeror is entitled to know in clear terms whether offeree accepts his proposal.  Acceptance may not impose additional conditions on the offer, nor may it add limitations.  
Ardente v. Horan: D prepared contract to sell property to P, who signed and returned with check and request for confirmation that certain items were included in sale. D refused to agree to terms or to sign. P seeks SP. Letter of acceptance was conditional, and therefore was a counteroffer, so no K.

ii. Acceptance by Correspondence – Mailbox Rule

Traditionally, unless otherwise provided for, an acceptance is effective upon mailing.
Although acceptances are the only correspondence (e.g. offers) are effective upon receipt.

Typical reasoning for mailbox rule is that in the vast majority of the cases, the parties want to be bound sooner rather than later so that they (offeree) can begin performing without having to confirm receipt.

Rest.2d. §63. Time when Acceptance Takes Place:  (Dispatch Rule)

Unless offer provides otherwise:

1. An acceptance made in a manner and by medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of offeree’s possession, regardless of whether it reaches the offeror;

2. Option Ks are only valid when they get to the offeror.
iii. Acceptance by Performance – Unilateral Contract

Unilateral contracts are accepted by complete act of performance, whereas bilateral contracts are accepted by promise to perform. Thus, at time of acceptance, only promisor has an outstanding obligation.
Rest.2d. § 54: No notification is necessary to make such an acceptance effective unless written notification is required.
 
Restatement (Second) of Contracts, § 32—Invitation of Promise or Performance:

In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.
 

Rest.2d § 62
· Applies when the offer does not mandate acceptance by performance (Can either be accepted by promise or performance).  
· The commencement or tender of performance constitutes an implied promise to complete the performance within the time called for by the offer.  Therefore, the commencement or tender of performance is, in effect, an acceptance by promise creating a bilateral K.  (COMPARE WITH §45.)  
Rest.2d. §45. Option K Created by Part Performance or Tender:

· Only applies where the offer calls for performance as the exclusive mode of acceptance. 

(1) When acceptance is performance, an option contract is created when offeree tenders or begins performance or tenders a beginning to it.  

(2) The offertory’s duty of performance under such an Option is conditioned on offeree’s completion of performance.

· Comments to both §§ 62 and 45 emphasize that neither the performance nor the option arises merely when preparation for performance starts.  The actual performance must be begun or tendered. 

Rest.2d. §50.  Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise: 

(1) Acceptance of an offer is a manifestation of assent to the terms of that offer; 

(2) Acceptance by performance requires at least part of what the offer requested be performed, and includes acceptance by a performance which operates as a return promise; 

(3) Acceptance of a promise requires that the offeree complete every act essential to the making of the promise.

Carlil v. Carbolic Smoke Ball Co.: D placed an ad claiming to have $$ in the bank to pay people who used their product and got sick. P did so, and sued when D refused to pay. D argued that offer cannot be made to the world (court ruled just to the people that accepted), Ad was a “mere puff” (court ruled that mentioning $$ in bank indicates seriousness of offer), and P failed to give them notice (notice not required unless so specified).
An “offeror shows by his language and from the nature of the transaction that he does not expect and does not require notice of the acceptance apart from notice of the performance,” and is analogous to one who advertised a reward for a lost dog in which it cannot be expected that “one sit down and write a note saying they have accepted the proposal. You extract from the character of the transaction that notification is not required.” 

Petterson v. Pattberg: D offered to let P buy back mortgage at a savings, within a certain time period. P showed up with $$, but was informed that the mortgage had been sold. Because D revoked before tender, P cannot recover. There is some debate among these judges as to whether or not one can revoke after tender.

“The offeror may see the approach of the offeree and know that an acceptance is contemplated. If the offeror can say ‘I revoke’ before the offeree accepts, however brief the interval of time between the two acts, there is no escape from the conclusion that the offer is terminated.”
Davis v. Jacoby: Ps asked by uncle to come and take care of his finances and dying wife, and Ps would get the entire estate. After receiving notice that they were coming, uncle killed himself. Ps came and cared for aunt until she died, when they found out that they were not the beneficiaries of the will(s). P suing inheritors for estate. As offer would have died with offeror, contract must have been bilateral to survive death. Therefore, acceptance was letter confirming that they were coming, and Ps can recover. 
Brackenbury v. Hodgkin: D offered to leave P the house if P would come care for her. They fought, and D executed the property to son to evict P, who sued. Court ruled that contract was unilateral, can therefore get SP as an acceptor of a unilateral K has done her duty if she does all that she can do to perform, even if the offeror is unreasonably dissatisfied with her performance.
	Restatement (Second) and Unilateral/Bilateral Ks:

	Look at offer—OFFEROR controls:
	Corresponding Restatement:

	Performance Only
	§45 – the beginning of performance, tender of performance, or tender of beginning of performance, keeps offeror from revoking (but no obligation to offeree). Offeree is not bound, if it doesn’t complete; offeree simply loses what was promised.

	Promise Only
	Both parties have a legal obligation.

	Unclear
	If unclear—§32 creates a presumption.  Presumption is offeree choice (different from 1st Restatement)!  §32 states that “In case of doubt an offer is interpreted as inviting the offeree to accept either by promise to perform what the offer requests of by rendering the performance, as the offeree chooses.

	
	In all cases of offeree choice, ether explicitly state or presumed—then look @ §62: if chooses by promise, no problem; if chooses to accept by performance, just like §45, BUT once this is done, offeree is also bound!!


iv. Acceptance by Silence

Rest.2d. § 69. Acceptance by Silence (in pertinent part):  An offeree’s silence operates as acceptance where offeree takes benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.
Hobbs v. Massasoit Whip Co.: P had dealt w/ D before, and sent them skins to be made into whips. D didn’t respond, and skins were destroyed by time. P able to collect as prior relationship establishes that P wanted compensation for the skins, and therefore D is liable.
· If I don’t know who these people are, then I’m under no obligation to do something or else be deemed to have accepted the package.  Think of Pettit’s outlines coming to you in the mail from a total stranger. But if I start using the outlines, then CL and Restatement both say that I’m accepting the offer (although statutes have done away with that notion now).

· In general, an offeror cannot impose upon an offeree a K by offeree’s silence, unless there is a prior relationship, or the offeree benefits from the services knowing he should pay for them.  

· Unjust enrichment does not come into play here – offeror was a “mere volunteer.”

C. E-Commerce and Mutual Assent

Caspi v. Microsoft: Class action complaint→ breach of K, CL fraud, & consumer fraud b/c MSN had “rolled over” MSN membership into more expensive plans. D moved to dismiss complaint for lack of jurisdiction b/c of forum selection clause in MSN agreement. Clicking “I Agree” during install sufficient to indicate acceptance. Contract is binding regardless of whether or not P read it. Some courts would accept argument that didn’t agree – just wanted to install. Argue both sides.
Ticketmaster v. Tickets.com: D’s site directly linked to event pages on P’s site. P sues for, another other things, breach of terms of use. Terms not binding as D was not forced to expressly agree, and the small link at the bottom of the page can be easily overlooked/ignored, which suggests that P was willing to allow people to use site w/o accepting terms (browse-wrap license; see below).

Specht v. Netscape Communications: D trying to enforce arbitration clause for software installed by Ps. At bottom of download page was link to terms that Ps supposedly agreed to. Contract is not valid as this is essentially a browse-wrap license, and therefore Ps could easily have been unaware of D’s intent to enter into contract. 
Three types of e-commerce licenses:

1. Shrink-wrap – Assent indicated by opening shrink wrap and using product. Notice of assent seen through shrink-wrap.

2. Click-wrap – Assent expressly indicated by clicking “I Agree” or similar on install. (Caspi)
3. Browse-wrap – Terms and conditions governing browsing. As no affirmative action/assent required, a valid K is (almost always) not formed. (Ticketmaster)
D. Interpreting the Meaning of the Terms

	AMBIGUITY:  When two parties attach different meanings to a condition in a contract and one party didn’t have any reason to know of the other’s interpretation (Raffles). Ambiguity cases constitute one of the few real exceptions to the objective theory, because we look to see what each party was thinking, and how they interpreted the contract. Example:  If just $5620 is written.  Does this mean $5,620 or $56.20?  A single term is applied to two very different things. (In this case, it is unlikely that a P would win.)

	VAGUENESS:  When the parties knew the appropriate meaning, but just didn’t specify it in the contract (Frigaliment). Use of a general term, which isn’t specific enough! (It’s possible for a P to win, but still unlikely).


i. Ambiguous Terms
Rest.2d. §201: Whose Meaning Prevails.
(1) Where parties have attached the same meaning to a promise or agreement, it’s interpreted in accordance with that meaning.

(2) Where the parties have attached different meanings to a promise or agreement or term thereof, it’s interpreted in accordance with the meaning attached by one of them if at the time the agreement was made:

(a) that party didn’t know of any different meaning attached by the other, and the other knew of the meaning attached by the first party; or

(b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

(3)
Neither party is bound if neither of the above can be shown (a “stalemate”).
Raffles v. Wichelhaus: P contracted to sell cotton to D, to be shipped on the “Peerless.” D refused to accept, claiming that this cotton came on the Peerless that sailed on December, and D meant the one that sailed in October. Court voids contracts because no meeting of the minds (Subjective). Would have been the same result under objective theory (see Rest. 2d. §201).
ii. Vague Terms

U.C.C. §1-205. Course of Dealing and Usage of Trade:
(1) Course of dealing = a sequence of previous conduct between the parties—prior dealings (other Ks between the same two parties);
(2) Usage of trade = understanding in the industry (not exclusive to the parties);
(3) Course of performance = prior performance of that particular K (within one K);
(4) Express terms of K = the terms of the contract.
U.C.C. §2-208 (2).  Course of Performance or Practical Construction and U.C.C. § 1-205(4) (essentially defines the hierarchy of §1-205; listed in order of import):
(1) express terms control everything else;

(2) course of performance controls course of dealings and usage of trade;
(3) course of dealings; and
(4) usage of trade.
Frigaliment Importing Co. v. B.N.S. International Sales Corp.: “What is chicken?” Ultimately court determines that it is unclear what was originally meant by “chicken” but that the use of stewing chickens by D is consistent with the USDA language incorporated into the contract, and therefore fryers are allowed.
E. Filling Gaps in the Terms

1. When filling in gaps (supplying terms when K is silent vs. interpreting terms that were expressly manifested between the parties), there are 2 distinctions:

a. Implied in fact:  terms which parties actually, albeit implicitly, agree to.

b. Implied in law:  terms imposed on parties without their consent.

2. There are two kinds of judicially imposed gap-fillers:

a. Default Rules:  legal rules that the parties can avoid or vary by means of an express clause that differs from a term a court would otherwise supply by default.

b. Immutable rules:  rules that may not be varied by consent and will override any express clause to the contrary.

3. Two questions:

a. When is a manifestation of assent sufficient to justify concluding that a legally enforceable K exists?

b. How do you interpret the assent that has been manifested?

i. Agreements to Agree

U.C.C. §2-204. Formation in General:
(1) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.
(2) Possible to have K where moment of formation is unknown.
(3) Even though one or more terms are left open, a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy.
U.C.C. §2-309. Absence of Specific Time Provisions: Don’t have to specify a delivery time. (2) Where the K provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.

U.C.C. §2-305. Open Price Term: Don’t even have to specify a price upfront.
Rest. 2d. §34. Certainty and Choice of Terms; Effect of Performance on Reliance

(1) The terms of a contract may be reasonably certain even though it empowers one or both parties to make a selection of terms on the course of performance.

(2) Part performance under an agreement may remove uncertainty and establish that a contract enforceable as a bargain has been formed.

(3) Action in reliance on an agreement may make a contractual remedy appropriate even though uncertainty is not removed.

Rest. 2d. §204. Supplying an Omitted Essential Item: When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term that is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court.
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If a buyer promises to buy “all he needs” from a seller, then he does
not actually need any if he buys from another supplier.

Likewise, if a buyer promises to buy all a seller can output, the seller
does not actually output anything if is sells it all to another buyer.
Hence, modern courts require output or requirements contracts to be
exclusive between the parties: The buyer and seller cannot buy from
or sell to other merchants—at least not the particular good contract
for

(5) Good Faith Requirement:

a.

If a buyer simply chooses not to buy anything, then his promise was
not a promise at all—the seller was obligated o sell at the buyer’s
whim, but the buyer was not obligated to buy anything

If a seller simply chooses nat to produce anything, then his promise
was not a promise at all—the buyer was obligated to buy at the seller’s
wihim, but the seller was not obligated to actually make anything.
Hence, modern courts interpret a requirement of good faith and fair
dealings: A buyer must buy all that he actually needs from the
exclusive seller—he cannot shut down his business to avoid a loss; a
seller must make all that he actually can—he cannot stop production to
save money or to make more money in the future because of a rising
market.

(6) Today, output and requirements contracts are specifically endorsed by the
ucc.




Sun Printing & Publishing Assn. v. Remington Paper & Power Co.: P contacted to buy paper from D for a term, with price and duration thereof to be determined later. D refused to deliver arguing no contract. Cardozo ruled that K invalid because too many uncertainties. Likely would not come out the same under UCC, but might as damages hard to quantify. 
ii. Illusory Promises

[image: image4.png]f. “Hllusory” promises:
i Buyers and sellers often wish to contract with one another, despite the fact that they
do not know their requirements beforehand
(1) Market fluctuations may require a buyer to need more one year and less the
next.
(2) In the case of perishable goods, the ability for the buyer to contract with a
seller based on “however much he needs” is essential
(3) Ttis also essential for a seller because a seller does not want to allow a buyer
to go to someone else in an expanding market.
(4) Or, In the case of an output contract, the seller wants to trap the buyer into
purchasing all that he can produce.
(5) Hence, both buyer and seller want contracts that enable them to specify
everything by the amount needed or the amount produced.




Requirements contracts were often thought of for being void for lack of mutuality, but there is an implied promise to act in good-faith by the other party.
U.C.C. §2-306. Output, Requirements and Exclusive Dealings
(1) Requirements contracts valid, except that no quantity unreasonably disproportionate to any stated estimate or, lacking that, comparable prior requirements may be tendered or demanded.

(2) A lawful agreement by either the seller or buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.

N.Y. Central Iron Works Co. v. U.S. Radiator Co.: D agreed to supply all of P’s radiator needs for a year at a set price, and due to market changes P sold much more than expected. D refused to deliver. Court found that as long as P acted in good-faith, D must supply. UCC would limit the amount to be sold (see §2-306 above). K would be void if P was speculating by stockpiling or reselling (competing with D).
Eastern Air Lines, Inc. v. Gulf Oil Corp.: D contracted to sell required fuel in specified cities to P, and due to gas crisis it was financially disadvantageous to continue to do so. D argued indefiniteness as to quantity to justify breach. Court found that under UCC quantity is dictated by good-faith needs of P.

Wood v. Lucy, Lady Duff-Gordon: P exclusively sold D’s stamp of approval as a “creator of fashions.” D sold said approval outside of their contract, and argued lack of mutuality of obligation to justify breach. Court found that requirements contacts have mutual obligations, as P is obligated in good-faith to continue business.

F. Identifying the Terms of the Agreement

i. Form Contracts – Contracts of Adhesion
Rest. 2d. §211. Standard Agreements:

(1) Except as in (3), written contracts are binding

(2) Ks are binding regardless of whether or not the party actually read it
(3) In Ks where one party has reason to believe the other would not enter into K if he knew of a particular term, that term is not enforceable.
Carnival Cruise Lines v. Shute: Shute injured on ship, sued Carnival in home state of Washington. D moved to dismiss due to lack of jurisdiction per forum selection clause. Forum selection clause enforceable if reasonable and fair. Reasonable as a) D has a special interest in limiting fora where it can be sued as it takes passengers from all over the place, b) the clause dispels confusion for customers as to where they can sue, and b) cost savings of not having to travel for litigation is passed onto passengers.
Dissent notes that notice to passengers was dubious, and that they were not aware of terms until after they bought the ticket (see iii below).
ii. Which Terms were Agreed to?
Common Law applies the Mirror-Image Rule, s.t. there is no contact unless both sides agreed to the same terms. With a battle of the forms, each subsequent form constitutes a counter-offer, so by the Last Shot Rule the last form sent controls.

	Traditional Rules of the Forms:

	1) Offeree’s rejection terminates offeree’s power of acceptance.

2) A counteroffer—like a rejection—terminates offeree’s power of acceptance.

3) A mere inquiry does not terminate power of acceptance.
	**An offeror can always renew a contract!**


Rest.2d. §38: An offeree’s rejection terminates the offer unless offeror has manifested a contrary objection.

The UCC rejects the CL approach in at attempt to conform the law to the way that businesses operate. As such, it rejects the mirror image rule in favor of a First-Shot Rule. Note that under UCC § 2-207 if no K by (1), can be a K by (3) where terms are determined by the Knockout Rule s.t. only terms in both forms are in K.
U.C.C. §2-207.  Additional Terms in Acceptance or Confirmation
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.



U.C.C. §2-316. Exclusion or Modification of Warranties:

(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (§2-202) negation or limitation is inoperative to the extent that such construction is unreasonable

(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “There are no warranties which extend beyond the description on the face hereof.” . . .
Step-Saver Data Systems Inc. v. Wyse Techology: P suing for breach of warranty. Ordered bulk software licenses from D over phone, sent exchanged order forms, and then installed software with box-top license which stated there was no warranty. P argues that warranty is void. Analysis under UCC as it is similar to copyright law, which would be used if not classified as a ‘good.’ As parties acted on K before P opened software, under UCC §2-207 box-top license constitutes a request for additional terms, and therefore is not binding.
Court offers three tests to see if form constitutes counteroffer (applies 3rd test):

1) If the offeree’s forms make changes that are solely to the disadvantage of offeror, then not enforceable (conditional acceptance when a term materially alters K obligations).

2) Language of the 2nd form: if it says terms like “these are the only ones we will accept”, then counteroffer.

3) Apart from forms there has to be an affirmative showing from offeree that not going ahead w/ deal unless his terms control.

ProCD v. Zeidenberg (Easterbrook): D bought software from store, ignoring shrink-wrap license and selling the use of said software, and undercutting P. Court rules that shrink-wrap licenses are generally enforceable, the K will be treated as accompanying a product so UCC applies. As there was only one form, §2-207 does not apply (this is contentious as comments state only one form needed), so court uses §2-606 ruling that buyer accepts goods when, after opportunity to inspect, he fails to make an effective rejection.
iii. Terms that Follow Later

Hill v. Gateway 2000 (Easterbrook): P bought a computer from Gateway, with additional terms providing P with 30days to return computer if didn’t accept. After 30days, P’s had a problem. D wants arbitration clause in agreement enforced. Easterbrook applies ProCD and determines that §2-207 does not apply as only one form, ruling for D by essentially extending the common law duty to read.
Klocek v. Gateway: Similar facts to Hill, but agreement only provided 5 days to return. Court ruled that §2-207 does apply with a single form, and as P is not a merchant the terms are not incorporated into their agreement, therefore clause unenforceable.
G. Interpreting a Writing – The Parol Evidence Rule
Parol Evidence Rule:  

The principle that a writing intended by the parties to be a final embodiment of their agreement cannot be modified by evidence that adds to, varies, or contradicts the writing.  The rule usually operates to prevent a party from introducing extrinsic evidence of negotiations that occurred before or while the agreement was being reduced to its final written form.  Imposes limits and restrictions on the extent to which the context of the writing may be examined to determine what the parties agreed.

· Rule generally applies to all contradictory written/oral agreements made prior to execution.  Generally not to contemporaneous written agreement. (Written agreement calls for C.O.D, term but parties also sign short document discussing different credit term).

· Does not apply to subsequent written/oral agreements.  They are modifications subject to different rules.  The rule does apply to contemporaneous oral agreements.

· RULE ONLY APPLIES WHEN WRITTEN AGREEMENT HAS BEEN EXECUTED.

· Written agreement must have been adopted by both parties.  Not necessarily signed.  Letter one parties receives and doesn’t object to is generally ok.

· Two step process:  1.  Judge determines admissibility (Not rule of evidence – still talking about substantive law.)  2.  Factfinder then determines what parties agreed to.
· General Rule:  If writing is full, complete, clear and unambiguous, the rule excludes all parol evidence.

· However, even if a document is intended to be a total integration, it does not exclude parol evidence if it is unclear or unambiguous.

· Often ask, is the language used capable of more than 1 meaning or has no clear meaning at all? 

· Merger clauses still carry weight – Intent of parties with respect to integration is still important.

· PAROL EVIDENCE IS ADMISSIBLE TO SUPPLEMENT OR EXPLAIN THE WRITING, BUT NOT TO CONTRADICT ANYTHING RECORDED IN THE DOCUMENT.  

· Part 1 of two step process described above:  Judge decides on question of integration.  If not completely integrated judge asks is evidence consistent or contradictory.  

· Integration = Question of intent

· Classic test:  Four corners approach – Does the writing, interpreted as a whole in accordance with the plain meaning of the language used, appear to be a full, final, clear and unambiguous expression of the agreement.

· Modern movement away from four corners approach – Court may now go beyond the face value of the writing to see if an apparently integrated writing was not intended as such or contains a term that becomes ambiguous with the consideration of more evidence,

· What if the term sought to be proved by parol evidence is omitted from the writing.  Under contextual – Ask whether circumstances offer an explanation of why the term was not included.  See Restatement §216(2)(b)/ UCC §2.202, Comment 3 (Would the term certainly been included in the writing had it been agreed to.  

Restatement (Second) of Contracts § 209.  Integrated Agreements

(1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.

(2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

(3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.

§ 210. Completely and Partially Integrated Agreements.

(1) A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.

(2) Partially integrated agreement is an integrated agreement other than a completely integrated agreement.

(3) Whether an agreement is completely or partially integrated is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

§ 213.  Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rules)

(1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

(2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.

(3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.

§ 214.  Evidence on Prior or Contemporaneous Agreements and Negotiations.

Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish

(a) that the writing is or is not an integrated agreement

(b) that the integrated agreement, if an, is completely or partially integrated;

(c) the meaning of the writing, whether or not integrated;

(d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating clause;

(e) ground for granting or denying rescission, reformation, specific performance, or other remedy.

§ 216.  Consistent Additional Terms.

(1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.

(2) An agreement is not completely integrated if the writing omits a consistent additional agreed term which is

(a) agreed to for separate consideration, or

(b) such a term as in the circumstances might naturally be omitted from the writing.

UCC. §2-202.  Final Written Expression:  Parol or Extrinsic Evidence

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

(a) by course of dealing or usage of trade (§1-205) or by course of performance (§2-208); and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.
Thompson v. Libbey: P contracted to sell logs to D with no mention as to quality. D argues logs did not meet agreed standards and therefore P in breach. Court apples traditional approach, saying that K is complete on its face, and thus evidence cannot be admitted to alter it.
Brown v. Oliver: P bought a hotel from D, who later got a lease thereof and removed the furniture. No mention of furniture in sales K. While the K does not specially mention the furniture, it is not clear that the K was intended to apply only to the land.  Parol evidence allowed, as it not inconsistent with anything in the document.
Wigmore says that court cannot determine if contract is complete on its fact unless judge listens to parol evidence. Note that judge is responsible for determining if claimed negotiations would be effective, and jury determines if negotiation took place. Court should use these steps to determine intent:

1. Whether a particular subject of negotiation is embodied in the writing.

2. Intent must be sought in the conduct and language of the parties as well as surrounding circumstances.

3. If item is not mentioned in contract, then it was likely not intended to be included.

Would the UCC apply to this case?

· Predominant approach: When mixed, like here, ask: what is this about most?  Here the answer is the hotel b/c that is what the K is about.  So do NOT apply UCC.

· Minority approach: Should apply UCC b/c arguing over movable goods.  So apply UCC to “goods” part of deal but not to hotel part.

Pacific Gas & Electric Co. v. G. W. Thomas Drayage & Rigging Co. (California): P hired D to replace a cap on a turbine, and D agreed to take liability for harm. Cap fell doing damage, and D argues that they had agreed that D was not liable for P’s property. K clearly stated that D was liable, but court ruled that language is used a vehicle to show parties intent, and therefore judge should examine all evidence to understand parties’ intent.
Two approaches to the Parol Evidence Rule:
1) Rules have their own logic and meaning and courts should simply follow the rules. Williston – legal positivist. The parol evidence rule is used to promote certain, external policies (e.g., to make people rely on writings, do away w/fraud and perjury, and get people to write down agreements).Thompson v. Libbey – traditional approach
2) Words are used as vehicles of intent – they have no independent force, so people should look to intent. Corbin – legal realist. Thus, the parol evidence rule is a device used to determine the intent of the parties.

Trident Center v. Conn. General Life. Ins. Co.: P wants to have evidence admitted as to terms of loan contract. Court rules that K clearly states terms, and that parol evidence should not be allowed (Williston), but under CA law it must be given to the trial judge (Corbin).
Rest.2d. §347.  Measure of Damages in General.  


Injured party has a right to damages based on his expectation interest as measured by 


i) the loss in the value to him of the other party’s performance caused by its failure or deficiency, plus 


ii) any other loss, including incidental or consequential loss, caused by the breach, less 


iii) any cost or other loss that he has avoided by not having to perform.





Rest.2d. §349.  Party is entitled to get back what it spent in reliance of K (including any expenditures made in preparation for performance or in performance) – minus any costs it saved as a result of the breach.  (You cannot get full reliance if doing so would put you in a better position than you would have been had the contract been performed.) Does not take into account lost profit.





Rest.2d. §371.  Measure of Restitution Interest.  If a sum of money is awarded to protect a party’s restitution interest; it may as justice requires be measured by:


the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position (employment); or


the extent to which the other party’s property has been increased in value or his other interests advanced (construction).


Rest.2d. §373.  Restitution when other party is in breach.  


Subject to the rule stated in Subsection (2), on a breach by nonperformance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.


The injured party has no right to restitution if he has performed all of his duties under the contract and no performance remains due other than payment of a definite sum of money for that performance.


Rest.2d. §374.  Restitution in favor of party in breach:  Party has right to ask for quantum meruit [you get what you deserve] above any costs employer incurred.











Restatement (Second) of Contracts, § 30—Form of Acceptance Invited:


1. An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance.


2. Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.





A definite and seasonable expression of an acceptance operates as an acceptance





Contract under   §2.207(3)





   Contract on      offeree’s terms





No acceptance but performance





Clear manifestation of acceptance by offeror





No Contract





No acceptance or performance 





unless acceptance is made expressly conditional on assent to the different terms


(COUNTEROFFER)





even though it states terms additional or different to those offered.


K formed – See §2.207(2)
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