CONTRACTS OUTLINE

Chapter 1: Remedies for Breach of Contract (“K”)
Goals of Contract Damages
Three principle purposes in awarding contract damages

Expectation: Realize the value of the expectancy created by other party’s promise:


( put promisee in “as good a position as he would have occupied had D performed his promise”


Reliance: Recover losses suffered by virtue of reliance on the K, whether or not there was a corresponding gain to the 

other party
( put promisee in “as good a position as he was in before the promise was made”


Restitution: Recover values conferred on the other party through efforts to perform a K.



( “Prevention of unjust enrichment”; i.e., prevent profiting at other party’s expense

It is difficult to prove/measure reliance when K is breached; hence, expectation may be the most efficient way to compensate for such losses?  
Liability for breach of K understood to be “strict”: the promisor who fails to keep a promise ordinarily cannot defend by showing “good motives” or practice of “due care.”  
Usually, when there is breach of K, courts try to go for expectation damages (“the moment you have a K, you have a deal”).
Expectation damages (“benefit of the bargain”; the “peak of accomplishment”)
Hawkins v. McGee
Facts: D solicited opportunity to operate on P’s disfigured hand, promising a “100% perfect” hand.  The operation was 

unsuccessful; P sued for breach of warranty.  Judgment for P.

Issue: May recovery for breach of contract include an award for pain and suffering?  Held, no.

Reasoning: [Under torts, D was not liable: he showed no negligence.  However, he could be held for breach of K because 

he misperformed according to the promises he made in the K.]  Proper measure of damages would be difference between the value to P of a perfect hand and the value of the hand in its present condition.  Pain and suffering is something inherent in the operation that P implicitly agreed to, in undertaking the operation.  
Contracts at which the surgeon promises the result of the operation are enforceable, insofar as this promise made by D was used as 

inducement for the patient (P).  
Under expectation, P may recover difference between what was promised (100%) and what was received (20%), less any 
benefits gained from not having to complete K.  Cannot recover doctor’s fees because cannot consider the cost of achieving a perfect hand (i.e., P receives a perfect hand after paying for the services).  
[Under reliance, P may recover difference between the original condition (60%) and what was received (20%), and doctor’s fees, 

and pain and suffering.]
Hypo: Had there been a second operation that did restore P’s hand to perfect condition, P would be entitled to recover from D the 
fees and pain and suffering from the second K because this second procedure would not have been necessary, had the first operation been successful.  
Sullivan v. O’Connor: inapplicability of expectation (here, use reliance)

Facts: P, a professional entertainer, sued D for a botched nose job.  

Issue: was reliance measure of damages sensible?  Held, yes.


Reasoning: In this case, it was very difficult to measure the value of a perfect nose to an entertainer.  Reliance 

damages here would provide the greatest degree of certainty.  Restitution recovery here would be inadequate, but expectation recovery would be excessive.  
Application of expectation v. reliance v. restitution
Hypo:  Suppose gardener has a deal with a homeowner, signed on Monday.  Gardener would net $10 profit from the project.


If homeowner breaches K on Tuesday, what can gardener get as damages?



--under expectation: the $10 net profit.  Gardener cannot get damages for foregone opportunities from getting 

another job, because this would be double damages: unless it could be shown that gardener could have done both jobs simultaneously.



--under reliance: nothing, unless gardener can show that he had already secured an alternative K by then.

If homeowner breaches K on Thursday, what can gardener get as damages? [Note: by Thursday, gardener has already made $60 in sunk expenditures.]
--under expectation: the $60 in sunk expenditures, plus the $10 net profit [must receive the $60 because only 

then would the $10 really be “profit”: otherwise, gardener would still be $50 below where he began!].


--under reliance: $60 in expenditures, plus any net profits gardener could have secured from alternative Ks.  


--under restitution (assume that the $60 expenditures was $40 in sunk costs and $20 in landscaping): gardener 

could recover $20, for homeowner’s “unjust enrichment” from the landscaping services.
Contracts for Building and Construction, more generally 
Measure of damages depends on which party breaches: owner or builder?

If owner breaches: builder will be entitled to at least profits he would have made on K.  
If owner repudiates before construction begins, builder is entitled to all prospective profits.
If owner repudiates after builder’s part performance (commenced construction or made sunk expenditures), 

builder entitled to profits plus whatever expenditures he made in part performance.  


If owner breaches after builder’s full performance, builder is entitled to full contract price (KP).


If builder breaches: owner can recover cost of completion (the amt over the KP required to get the building finished), 

plus reasonable compensation for delay in performance.
If builder breaches after substantial performance, owner entitled to cost of completion, except if this leads to 

economic waste. 
If builder breaches only because of late performance, owner is entitled to damages for the loss of value (i.e., the 
loss of use of the property, as measured by loss of sale value, or loss of reasonable rental value.)


See Restatement (First) § 346.
Groves v. John Wunder Co.

Facts: D entered into K with P in which D would remove gravel from P’s land to level the property.  D only removed 

some of the gravel and then stopped work, having only taken the richest gravel.  Cost of the work promised in K was $60,000+, while the value of the land at completion was estimated to be $12,160; at the time work stopped, the value of the land was zero.  The trial court awarded P $12,160 damages.


Issue: was P entitled to recover the cost of completion for builder’s breach of contract [“cost-based” measure of $60,000, 

instead of “value-based” measure of $12,160]?  Held, yes.
Reasoning: The value-based measure was less strong for properties of low value, because this would favor the “faithless 

contractor.”  P’s right to improve his land should not be affected by the land’s small value, even if the “improvements” lowered the land’s value.  Damages could be so prescribed because there was no “economic waste,” as in the wrecking of a physical structure completed or nearly completed.
Expectation measures the “peak of accomplishment.”  Given that expectation for contractual breaches such as that in 
Groves could be measured by either the cost-based or value-based measures, clearly the “peak of accomplishment” can mean different things.
In Groves, court presumed that the land was of unique value to owners: had owners sold the land right after completion of 
“improvements,” then the cost-based approach would clearly lead to economic waste: the land in restored condition was worth far less than the cost of restoring the land itself.  Certainly, it made a difference to the Groves court that D breached in “bad faith.”
Yet, a bad-faith breach in itself is neither tortious (independently wrongful), nor a proper basis for imposing punitive damages.
Morality and the law

From the viewpoint of the law, it really isn’t “bad” to break a K: simply pay money damages for breach.  A lawyer is not liable for breaching K, if he is only furthering the interests of his client.
At the same time, clearly because there was a “range” of expectation damages that court could impose (i.e., “cost-based” v. “value-based”; i.e., “soft” v. “hard” measures), the court could take into account D’s morals, without technically calling this a punitive damage award because these damages were still within the range of the expectation measure’s “peak of accomplishment.”  
( generally there are no punitive damages in contract law, yet courts have enough leeway to achieve a similar result in substance.
Ruling in Groves did not encourage contractual compliance, but instead encouraged the parties to settle: if D had to pay $60,000 to P so that P could sell at $12,000, then wouldn’t it be in both parties’ interests to settle for an in-between sum, e.g. $25,000?  
 Peevyhouse v. Garland Coal & Mining Co.
Similar situation as in Groves, except that cost of restoring land was $29,000 [which would be basis for a “cost-based” measure], and the value of the land after restoration would increase by only $300 [the basis for a “value-based” measure of damages].  

Court awarded P $300, because P was limited by statute to recovering that he would have received by full performance.
Yet is the case really open-and-shut?  
If Ps intended to sell the property after restoration, maybe so; 

but not if the property were unique to Ps: that under this situation if P’s actual gain of the property could not be expressed in sheer dollar terms, but in terms of what they really wanted (i.e. a “livable home”), then $300 would clearly not be enough.
Contracts for sale of goods
Standard measure of damages for breach of K here would be the difference between KP and MP for the goods at the time and place where the goods were to be delivered.
Contracts v. Torts

Contracts focuses more on the expectation interest: i.e. awards damage for breach in the amount equal to benefit P would 

have received, had the K been completed;

Torts focuses more on the reliance interest: i.e. damages for breach to put the injured party in a position as nearly as 

possible equivalent to the position he was I before the tort.  

Acme Mills & Elevator Co. v. Johnson

Facts: P contracted on April 26 to buy 2,000 bushels of wheat from D at $1.03/bushel, which was supposed to be 

delivered as soon as it was threshed (which turned out to be around July 29). D failed to deliver wheat to P because he had sold the wheat to another purchaser for $1.16/bushel around July 15.  Court did not grant any damages to P because KP exceeded MP.  

Issue: Can P (the buyer) collect for damages for breach of K when KP > MP?  Held, no.

Reasoning: In Ks for delivery of goods at a fixed time and fixed place, buyer is entitled to MP – KP (i.e., when MP > KP).  
See UCC §2-713.

Hence, P here actually benefited from D’s breach of K: he could buy at MP instead of the higher KP.  
D’s sale to the other buyer at a higher price in the interim period (July 15) was of no consequence because D did not attempt to alter the threshing day, and hence impact the goods’ selling price.  D took his chances of having to pay damages for breach of the K to P.  
Analogously, a seller can only collect damages for buyer’s breach if MP < KP.  
Land sale contracts

Apply the same measure of damages for land sale contracts as in contracts for the sale of goods: difference between MP 

and KP (as in Acme Mills above).  


The minority view (“English rule”) is that when the seller is the party in breach, the buyer is limited to reimbursement for 

payments made on the purchase price and any expenses incurred in connection with the purchase, but bars recovery for the KP-MP differential unless the seller’s refusal to convey was in “bad faith.”
Good faith v. Bad faith:

Bad faith: where vendor has clear title conforming to the K and is fully capable of conveying it, but refuses to convey or sell to a 3rd party; also if vendor promises to convey land that he knows is defective or incomplete. 
Reliance v. expectation damages

Why isn’t reliance the normal rule of damages?

Reliance is difficult to prove, though reliance is by nature necessary in our society.  Reliance interest must be protected

in some other way: expectation
Flureau: Damage awards in good faith breaches of land contracts are limited to the reliance interest.
Deterring breach is not the goal of expectation.  In awarding expectation damages, based on compensation, look only at P’s loss, and not at D’s enrichment.  Only when D’s profits define P’s loss should D’s profits be considered.
Efficient breach theory: allow for breach when gain of the breacher outweighs the loss of the breachee: i.e. if the breacher gains 

enough from the breach such that he can compensate the injured party for its losses and still retain some benefits of the breach.
e.g., K1: sell piano to buyer for $1,000;

        K2: sell piano to high-value user for $50,000.


Presuming that it would cost buyer #1 $1,100 to buy the same piano, seller should pay damages of $100; 

Yet would it be justifiable to make seller pay buyer #1 damages instead of $49,000 (i.e. seller’s gain)?  No.  
Moving goods from a low-value user to a high-value user increases economic efficiency.  


 Use D’s enrichment as a measure of P’s damage award only when it is an exact measurement of P’s loss, and when there is no 

other suitable measure (lest this violate economic efficiency: see “efficient breach,” above).
Louise Caroline Nursing Home, Inc. v. Dix Constr. Corp.

Facts: D contracted to build a nursing home for P, but failed to do so within the agreed period.  Upon referral to an 

auditor for a hearing, it was found that P suffered “no compensable damages as a result of the breach.”  

Issue: is P allowed to recover damages where there is no actual loss?  Held, no.

Reasoning: The proper measure of damages here, for abandonment of performance, was the cost of completion.  If the 
cost of completion of the building by a substitute contractor was within KP, less what had already been paid on the contract (this refers to contracts paid in stages according to how much of the project is complete), then P has “no compensable damages.”  [If the converse, and the cost of completion > (KP minus what had already been paid), then this difference would be damage award to P.]
Only in cases of defective performance should the measure of damages be one measuring the difference between the value of the building and its value as the breaching party has left it.  
The fundamental rule of contract damages is compensation.  Awarding damages based on P’s proposed formula (the one attributable to defective performance: see above) would put P in a better position than if D had carried out the contract.  
[Possible arguments to the contrary, i.e. in support of P?  Perhaps if P could argue that the monetary damages as given here did not fully compensate them…]  
Illinois Central R.R. Co. v. Crail
D supposed to deliver 88,000 pounds of coal to P, but for some reason the shipment was short 5,500 pounds.  P sought recovery for this missing amount, at the retail rate as opposed to the wholesale rate.  
Because the shortage in coal did not have to be made up immediately (because D had no immediate need for it), the wholesale price of coal was a better measure of damages here.

Here is a problem of expectation, and multiple values for MP.  Here, choose the value for MP that is most reasonable for the situation.  
Measure of damages for nondelivery must reflect actual loss.

Though the standard measure of damages for failure to deliver under a K for the sale of good is the retail price at the time and place of delivery, this is only appropriate if it accurately measures the injury to the buyer.  

e.g., if buyer is normally a wholesale purchaser instead of a retail purchaser, the wholesale price may be a better measure of damages instead of the retail price and more properly limit liability.  
Limitations on expectation damages
Nonbreaching party has a duty of mitigation.
Nonbreaching party cannot recover damages that he could have avoided by reasonable efforts, whether that is avoiding consequences of other party’s breach, or failing to minimize the losses.
Construction contracts: when owner breaches a construction K:
Contractor is entitled to his expected profits; he has no duty to avoid the consequences of the breach [i.e. mitigate], e.g. by securing another construction job during the period in which he could have been working.  (No need to take more risks solely because of owner’s breach.)  
but

contractor cannot increase damages after breach, e.g. by continuing to work after the owner breaches the K.  
Rockingham County v. Luten Bridge Co.
Facts: Luten Bridge (P) contracted to build a bridge for D.  After spending $1,900 in labor and materials, D repudiated 

the contract, holding it invalid, and instructing P not to proceed under it.  P continued to construct the bridge, and later sued D for approx. $19,000 as the KP.
Issue: can P recover the full KP even though he continued construction after D’s repudiation of an executory K?  Held, no.
Reasoning: If a man engages to have work done, and afterwards repudiates his K before the work has been begun or when 

it had only partially been done, it was inflicting damage on D without benefit to P to allow P to insist on proceeding with the K.
After receiving notice of refusal to perform, P had a duty to mitigate damages.  He had a right to recover the $1,900 in pre-repudiation expenditures, but no more (this also justified in terms of preventing economic waste).  
Note difference between


Executory K: a K that still has to be performed;


v.


Executed K: a K that has either
(1) been completed by both sides; or

(2) been signed by both parties.

Which meaning depends on the specific context.

Leingang v. City of Mandan Weed Board
Facts: P contracted to cut weeds on county’s “large” plots of land, though some of these plots given to another company 

to cut, in error.  D conceded to the breach of K, saying that the work that should have gone to P was valued at $1,933.  However, the parties disagreed as to how much should be reduced from the award for costs.

Issue: Can P claim for “overhead expenses” in damages suits for breach of K?  Held, no.

Reasoning: D entitled to reduction in award they must pay P, for expenses P saved, e.g. gas, oil, repair, and blade-

replacement expenses, in not having to complete the K.  However, D could not reduce its damage payment by the amount of “overhead expenses,” e.g. insurance, repairs, supplies, and vehicle expenses, because these were fixed costs that P had to provide whether or not this specific K was breached.  
 Saved (variable?) costs resulting from not having to complete the K must be deducted from the damage award P receives.  
Fixed v. Variable costs
For repudiated contracts, P’s expectation damages could be reduced by the variable costs, but not by the fixed costs (since fixed costs were not actually “saved” by D’s nonperformance).  

( in other words, D’s counsel has the job of finding as many variable expenditures as possible…

2 ways to calculate contractor’s damages (from owner’s breach)

From Rockingham: (Costs paid + net profits)

From Leingang: (KP – costs saved)



The two calculations are equivalent.  



Exercise 1: calculate damages in Rockingham:



Costs paid + net profits



= 1,900 + 1,900




=3,800


Exercise 2: calculate damages in Rockingham using the Leingang formula:




KP – costs saved




KP = 19,000; profits = 10% of KP; costs paid out before breach = 1,900




Costs saved = Total costs – costs expended





      = (KP – profits) – costs expended





      = (19,000 – 1,900) – 1,900




      = 15,200




( KP – costs saved



= 19,000 – 15,200 




= 3,800
When to use which formula?  Depends on the information available.
Expandable businesses
In damage awards to contractors because of owner’s breach, the fact that contractors had alternative jobs available did not immediately mandate a reduction in the damage award:  
In expandable businesses, such businesses were deemed to be able to accept a virtually unlimited amount of business such that income generated from new accounts secured after the breach did not mitigate P’s damage award.  This was under the presumption that even without D’s breach, P would have been able to service other Ks simultaneously. See Kearsarge Computer, Inc. v. Acme Staple Co.

Possible exception to the “expandable business” rule?

Doctors, etc.:  Can they charge patients for no-show, while still accepting other patients at that time slot?  Doctor’s business is arguably not expandable.  

Societal rule?  Higher status of professions?  Common belief that doctor’s schedules should be respected …?  
Employment contracts: when employer breaches an employment K (i.e., employee wrongfully discharged)
Employee entitled to recover the full KP, regardless of whether breach occurred at the outset or after part/full 
performance; recovery is subject to his/her duty of mitigation.  
Employee’s duty to mitigate: upon termination, employee has an affirmative duty to make reasonable efforts to find 
a job of the same type (rank, type of work, location, etc.) though not necessarily at the same pay scale.  



( the more unique an employee’s trade and experience, the harder it may be for employer (who has the 

burden of proof) to show that comparable employment available.  P’s counsel will clearly try to emphasize P’s “uniqueness.”

Parker v. Twentieth Century-Fox Film Corp.

Facts: P had K with D to star as the lead in a “musical.”  When D scrapped the musical, it offered P the leading role in a 

“western,” at the same pay, in a different location, but with modified (reduced powers) contractual provisions.  P sought to recover her promised contract amount, yet D argued that P failed to mitigate damages by taking an available similar job; P called the “western” “inferior employment.”

Issue: Does a wrongfully discharged employee have duty to accept available “inferior” employment?  Held, no.

Reasoning: The “western” role was inferior to the “musical,” being both different (in type: western v. musical, and in 

filming location) and inferior (in terms of P’s reduced decisionmaking powers in the new K).  Only had the “western” role been the “same,” should P have been required to take it.


Hence, caveats to reduction of damages receivable by wrongly discharged employee




--reasonable efforts? (e.g., had P previously taken roles in “westerns,” etc.?)



--alternative employment cannot be discounted from damages if “different and inferior”
What does it really take for two jobs to be “substantially equivalent”?
Billetter v. Posell

Facts: P wrongfully discharged by employer D, before the contract was up.  

Issue: was D entitled to reduce damage award payable to P by the unemployment compensation P received after leaving 

the job?  Held, no.

Reasoning: Unemployment compensation was not deductible, unlike compensation received from other 
employment, in mitigation of damages.  Unemployment benefits were designed to alleviate the stresses of unemployment, and not to diminish the amount which an employer must pay as damages for wrongful discharge.
Note: even if P’s rejection of an alternative job is “unreasonable”, he/she is still entitled to the difference: e.g. if the original 

job was $75/wk and the rejected alternative was $60/wk, P still entitled to recover $15/wk.
And, even if P did accept the lower-paying alternative, he can still be entitled to the $15/wk difference, had the original K 

not been breached.  Yet in this situation, P is not entitled to the full higher salary (i.e. $75/wk) because court will not second-guess P’s choice of job, after it has been taken.
Collateral Source Rule

In contractual breach: 

Should P be entitled to a sum of (Award + Benefits) [benefits, as in “unemployment comp.”]: but does this give P double 
damages?  

Or should award be mitigated by benefits, i.e. (Award – Benefits): but does this reward the breacher?


( courts have no clear answer.

On policy grounds: perhaps it depends on how “benefits” defined?
If “benefits” come from breacher (e.g. employer, thru taxation) rather than the gov’t, then a deduction from the award to P here would not reward the breacher.  
Limitations on expectation under the UCC
Buyer’s damages for cover: 

The traditional measure for failure to deliver goods is the difference between MP and KP, where MP > KP.  
If the goods are delivered in installments, then damages are the amount by which MP exceeds KP on the several dates of delivery.
Traditionally, the risk of change in MP was on the buyer, if buyer chose to “cover” with a single K rather than “covering” on each separate date of delivery.
Missouri Furnace Co. v. Cochran: application of traditional rule where seller commits anticipatory repudiation
Facts: P contracted with D to buy 36,621 tons of coke @ $1.20/ton, to be delivered at 117 tons/day during the year 1880.  
D stopped delivery on Feb. 18, 1880; P entered into similar K with Hutchinson, to cover his needs for 1880 @ $4.00/ton, which reflected the current price of such a forward K.  However, the price dropped substantially before the end of year 1880.  P sued to recover the difference between the original KP and the price he paid for coke (i.e. $4.00 – $1.20).  
Trial court refused to adopt this measure of damages, instead adopting the traditional measure: (MP – KP) at the times of delivery.  
Issue: When seller breaches an installment sales K, may buyer recover damagers based on increased expense of a 

substitute installment K?  Held, no.

Reasoning: P can recover excess of MP over KP as calculated according to the several delivery dates.  
Does this (traditional) rule place unreasonable burden on an innocent buyer?  
UCC rules on buyer’s recovery (i.e. seller’s breach): modification of the traditional rule.
e.g. KP (for delivery Jan.-Dec.) = $10, price at breach (Feb.) = $20, final price (Dec.) = $10


Hence, presume avg. MP = $15 (if price steadily decreased from $20 in Feb. to $10 in Dec.)
With reasonable cover: buyer can recover CP – KP [and not (MP – KP) at every time of delivery].
UCC §2-712: Allows buyer to recover for reasonable “cover” costs at the time of breach, irrespective of the MP on the separate delivery dates under an installment K, and “without unreasonable delay.”  
( i.e., buyer can recover for reasonable cover made in good faith.
[“It is immaterial that hindsight may later prove that the method of cover used was not the cheapest or most effective.”]

What are the chances (risks) P is taking in covering?

That covering here was “unreasonable”: the Missouri Furnace court would argue that because of the miners’ strike, P should have known it was unreasonable to be covering for the entire year at such a high price of $4/ton.

With no cover: MP – KP [i.e., in the example above, ($15 - $10 = $5).]
UCC §2-713: If buyer (P) chooses not to cover and suffers as a result, P is not entitled to consequential damages 
because  “consequential damages” usually intended to include losses resulting from general/particular requirements and needs which the seller, at time of contracting, had reason to know and which could not be reasonably prevented by cover or otherwise.
With unreasonable cover [i.e. cover price unreasonably high (e.g. $20)]: (MP – KP).
UCC §2-713, “no cover” rules apply.

When buyer covers at extremely low price (e.g. $12): (MP – KP).  

Buyer can likely recover the $3 difference (receiving $15 – $10, instead of $12 – $10): MP – KP would be what puts P in a position as if the original K were completed.  
How to judge “reasonable” behavior, as in “reasonable cover”?  How is a person to know when a high price is a “spike,” or a sign of further increasing prices?

There is no hard-and-fast rule; 
in the original UCC, §2-713 considered the MP at the specific time of breach; 

in the amendment to §2-713, buyer was given a “commercially reasonable” time to cover.  

( no hard-and-fast rule: consider what would be “reasonable” cover.  E.g. in the example above, if buyer covered immediately after breach, at price = $20, this may be considered unreasonable cover if it were commonly known that prices at that time were affected by the coke miners on strike…
Non-repudiating party has a duty to mitigate damages arising from repudiation.

Majority view: if repudiatee is in the middle of performance, he owes a duty to stop, unless doing so would involve 

greater damages than completing the job (e.g., as in goods left half done would have entirely no value).
If repudiatee is supposed to receive performance, he must look elsewhere for performance due under the K within a reasonable length of time.
Minority view: 
Repudiatee is allowed to ignore the repudiation and continue performance as provided in the K, and then to sue and recover all damages incurred, even including those incurred in making the tender.  
Seller/buyer parallel provisions in the UCC


§2-706, §2-712


§2-710, §2-715


§2-709, §2-716
Resale:
UCC rules on seller’s recovery

Neri v. Retail Maritime Corp.
Facts: P was to purchase boat from D for $12,587.40, and left on it a deposit of $4,250.  P later had to rescind the contract 

because he was ill and had to pay medical expenses.  Because the boat was already in D’s possession, D refused to return deposit to P.  This boat that P refused to take was subsequently sold by D a few weeks later at the same price.  D counterclaimed seeking $2,579 on profits it would have earned on the sale (D argued that it could have sold two boats instead of one, had P honored the K), and $674 in incidental expenses (storage, upkeep, etc.).


Trial court denied D’s claims but awarded D $500 in accordance with UCC §2-718(2). 

Issue: Was D, a volume seller, entitled to recover the loss of profits and incidental damages on P’s repudiation of the 

fixed price K?  Held, yes.
Reasoning: Because the good in question here was one of fixed price, UCC §2-708, which awarded the seller 
(KP – MP) for buyer’s breach [e.g., if KP = 50, MP = 40, damages would be 10], was inadequate to put seller in as good a position as performance would have done.  In these cases, the proper alternative measure of damages would be profit, including reasonable overhead, that seller would have made from full performance by buyer.  
UCC §2-708(2): The volume seller variation to the standard measure of seller’s damages (i.e. KP – MP) presumes that seller has an infinite supply of the good, such that had buyer performed, seller would have been able to make two sales instead of one.

Criticism of this rule?
Economic theory: diminishing returns suggests that perhaps awarding damages based on seller’s profit is excessive, if it would have been unprofitable for seller to make the next sale (e.g., because seller has already sold so many of this good)?

( hence, for this Neri/volume seller argument to work, D should prove with “mathematical certainty” that the second sale would have followed after sale of the first boat.
UCC §2-718: liquidated damages provision


Parties entering into K can, in the contract, agree to damage payments in the event of breach.  
( In Neri, had seller put in a liquidated damages provision stating said that the deposit was not refundable in the event of buyer’s breach, he would have been entitled to retain the full amount of the deposit.
Default provision (invoked in Neri): where there is no liquidated damages provision, seller entitled to only retain 

the lesser of 20% of the deposit, or $500, in the event of buyer’s breach.

Note: the revised UCC does not have the “default provision” in the liquidated damages rule.  In this case, D would not have been able to retain any part of breaching buyer’s deposit
Consequential damages

Breaching party is also liable for all losses resulting from breach that the parties, as reasonable people, should have foreseen when the contract was made, as likely to result from breach.  

This doctrine rests on the assumption that breaching party was aware, at the time he contracted, of the losses likely to result in the event of his breach.



( requires breaching party’s understanding of the “special circumstances” facing the other party.


Generalized knowledge of other party’s business is not enough.

Consequential damages generally a buyer’s remedy, not a seller’s remedy: 

compare UCC §2-715 (buyer) with §2-710 (seller).
Buyers usually have to do something with the good they purchase; for the seller, on the other hand, selling the good is all they have to do.  ( i.e., issues of a consequential nature, beyond the sale of the good, are less important to sellers than to buyers.  
Also, assumption of “free money”: that seller doesn’t have a particularly strong interest in securing small sums of money owed him, in the short run; if seller unable to get money immediately from a K, it will get the money from somewhere else…

General v. consequential damages
General measure of damages does not provide full compensation for the loss of the benefit of the bargain in all cases.  In many cases, there are special circumstances that may aggravate the economic loss to one party if the other party fails to perform.  
Hadley v. Baxendale
Facts: Crank shaft in P’s mill broke, which required it being sent thru D, to repair shop; in the interim, P’s mill was 

inoperable.  D’s delivery of the shaft was delayed, with negligence, so that P’s mill was stopped for longer.  P sought damages for profits they would have otherwise received from having their mill re-started earlier.

Issue: is D liable only for foreseeable damages resulting from its breach of K?  Held, yes.


Reasoning: P’s damages were too remote to D’s breach.  Damages awarded should be those arising naturally from the 

breach itself.  Though D knew it was carrying a broken mill shaft, it had no reason to know that P’s mill was stopped just because of this: i.e., that it would have been reasonable for P to be in possession of an extra mill shaft.  The “special circumstances” here were not properly conveyed to D.
Damages arising from special situations may be awarded if P informs D of the special circumstances or if these damages are reasonably foreseeable by D at the time the K is formed.
From breach of contract, P can recover against D for either:

(1) Natural (i.e. foreseeable) consequences of the breach; or

(2) “Special” consequences, if communicated to/known by D.  
Policy justifications for Hadley rule


High-value users will be willing to pay more to obtain a higher level of care.  
What kind of “communication” from P to D of “special” consequences will suffice?


--Soft communication 

--Hard communication (i.e. explicitly telling D of the consequences)


--Tacit incorporation into the deal (e.g., a breaching party in a $20 K cannot be expected to be liable for much much more: 

the extent of D’s liability is likely to be within his contemplation, such that if liability is so large, it would be doubted whether D would have assented to such liability had it been called to his attention at the time the K was made.)
UCC §2-715: Consequential damages can only follow from losses which D had “reason to know” and which could not 

reasonably be prevented by cover or otherwise.
Victoria Laundry (Windsor) Ltd. v. Newman Indus. Ltd.
P, known to be in the laundry and dyeing industry, ordered a large industrial strength boiler from D.  P expressed their intention of putting it into use as soon as possible, but this was delayed by accidental damage to the boiler.  P sued D for lost profits in having to delay its work because of the damaged boiler.  D claimed that damages not recoverable by P here because the lost profits were not a foreseeable result of breach of K.
Court reached judgment for P.  for P to be able to recover, D needed two things: (1) knowledge of the ordinary course of things, and (2) knowledge of special circumstances.  
( “knowledge of circumstances,” natural or special, did not require D to actually have foreseen that particular consequence, but that a reasonable person would have concluded that such consequences could reasonably result from the given circumstances.


( this is an “objective,” “reasonable person” std.
P’s order for an industrial strength boiler, to be delivered on a specific date, was enough indication that P intended to put the boiler into operation immediately.  
Valentine v. General American Credit, Inc.

Facts: P sued employer D to recover damages from mental distress, monetary loss, and exemplary damages, arising from 
alleged breach of an employment K.

Issue: In the absence of an express contractual provision guaranteeing job security, is P entitled to damages for mental 

distress due to D’s breach of the K, even if it is a reasonably foreseeable consequence of termination?  Held, no.

Reasoning: Employment Ks were generally terminable-at-will.  Also, recovery for mental distress should not be

allowed because this could be arguably recoverable for any kind of breach of K.  
Exceptions to the general rule of denying mental distress damages in breach of K were situations where:
(1) there was a strong personal interest at stake; and 
(2) damages could not easily be measured in money terms (by a market standard).

Such situations in which mental distress damages were warranted included breach of a promise to marry,   and doctor’s breach of promise to deliver child by caesarean section.  


P would only be able to recover if this K was meant to secure the protection of personal interests.  



Exemplary damages not recoverable here because this was a claim in contract (where no punitive damages 

allowed).  
Damages provisions in the UCC:


DIRECT damages: provisions are parallel for seller and buyer
Seller: 
§2-706 [applies to cases of “resale,” the seller’s equivalent to “cover”: i.e., recover difference 

between KP and resale price], 
§2-708 [applies to cases of “no resale” (“no cover”), i.e. recover (KP – MP)].


Buyer: 
§2-712 [applies to cases of cover], 
§2-713 [no cover]

INDIRECT damages: e.g. in event of delays, nursing home can recover for lost profits, because P should be 

brought back to position he was in had K been performed.



Incidental damages: costs that would not be incurred had the original K been performed, e.g. cost of finding 

another buyer, through additional advertising; any additional costs incurred in the process of covering, such as travel costs to find another seller to buy the goods that need to be covered.  
Seller: §2-710
Buyers: §2-715

Consequential damages: available only to buyer, and not seller.  Covers consequences “naturally arising” and 

“special circumstances” that would be reasonably known.



Seller: None.




Buyer: §2-715
Freund v. Washington Square Press, Inc.
Facts: P entered into K with D to get his manuscript published, and was given a $2,000 nonreturnable advance.  If D 
decided that the manuscript no suitable for publication, D could terminate the agreement within 60 days of delivery of the manuscript.  P was to receive royalties from sales of the book.  If D did not publish the book within 18 months, K would be terminated.  Though D gave P the advance, it did not publish the manuscript nor did it exercise its 60-day right of termination.  P sought damages for (1) delay of his academic promotion, (2) loss of royalties, and (3) costs of publication if he had to go it on his own.  
The trial court held that it was the natural and probable consequence of D’s breach that P had to incur costs to publish hardbound copies of his book, and awarded P $10,000.  D appealed.


Issue: Can damages for P be calculated according to the money saved by D?  Held, no.

Reasoning: Cost of publishing the manuscript was not the proper measure of damages because what P was interested in 

was not the books themselves, but the royalties.  It was not proper for the trial court to analogize this to a construction case because in construction the result was a finished building, while in this case the finished result was “royalties” that really mattered.  However, royalties could not be awarded to P as damages here either because they were entirely speculative.  P had a legal right to compensation, but because there was insufficient evidence here, he was only entitled to nominal ($1) and not compensatory damages.  

How could P have persuaded court of the reliability of his royalties estimates?  


Perhaps use royalties collected from his past books as a projection of what to expect here?  



( the more numbers P’s counsel can put behind his claims, the more “reliable” they are.

Fera v. Village Plaza, Inc.
P had a lease for a “book and bottle shop” in D’s mall; rent was variable, $1000 + a % of annual receipts.  D gave P’s space to another tenant.  P sued for breach of K, seeking damages for lost profits.  
Court held that P’s evidence of profits was not too speculative.  Precise proof was not required for a damage award; but that P “lay a basis for a reasonable estimate of the extent of harm, measured in money.”  Perhaps the fact that rent was based on a “flexibilities clause” also suggested that both parties saw the strong potential in such a venture, thereby helping to justify P’s claims of lost profits?
Damages can also be established with more reasonable certainty through the help of expert testimony.
In a nutshell: two main issues to think about concerning limitations of damages (ch. 2):


--Mitigation



--cover.  Failure to mitigate by reasonable cover means that damage award may be limited to MP – KP.



--resale.  Volume sellers with inifinite supply may be able to recover more damages than the “one-off” 

seller.

--Foreseeability: note how the UCC judges “reasonable,” and how this is a departure from past practices.
Alternative Interests: Reliance and Restitution
There will be times where expectations are unavailable or, for some reason, unattractive to the nonbreaching party or unacceptable to a court.  [e.g., Sullivan v. O’Connor: hard to pin down expectation damages, so use reliance damages instead.]
Reliance: compensation to put P in a position that he was in, had the K never been entered into.  ( inherently backward-looking.  

( Just as with expectation damages, reliance damages will be limited by 


--the peak of accomplishment; and



--foreseeability.  

Chicago Coliseum Club v. Dempsey

Facts: D contracted to fight a Harry Wills in September.  The contract prohibited D from engaging in any other fights 
before this scheduled fight with Wills.  On July 10, D repudiated the K, claiming he was too busy to fight with Wills, because he was busy training for an upcoming fight with another person.  P obtained a restraining order prohibiting D from taking part in the other fights, and also sought damages for breach of K on four counts.  D appealed.

Issue: 
(1) Can P recover the lost profits it would have made had the boxing match took place?



(2) Can P recover expenditures prior to the signing of the agreement?

(3) Can P recover expenses incurred in attempting to restrain D from engaging in other fights and

forcing D to comply with the terms of his agreement with P?


(4) Can P recover expenses incurred after making the agreement and prior to the breach?  

Held: (1) No.  (2) No.  (3) No.  (4) Yes.


Reasoning: (1) Lost profits not recoverable (i.e. an expectation measure of damages) because they were not reasonably 
ascertainable (this was an unheard-of, black-white interracial matchup).
(2) Damages from breach limited to those that naturally result and flow from breach.  Obligations assumed 

before K are speculative risks not to be assumed by D.
(3) Anticipatory repudiation released parties from their duties under K.
(4) Items of necessary expense in the furtherance of performance incurred after K made and prior to breach were 
recoverable [i.e. variable costs, and not fixed costs].
Security Stove & Mfg. Co. v. American Ry. Express Co.

Facts: P entered into K with D for delivery of a gas/oil burner to a gas association convention.  D failed to deliver 

complete shipment on time.  P sued for and recovered various expenses, including (1) charges paid to D for shipment; (2) freight on return shipment of exhibit; (3) railroad fares/hotel costs for D’s CEO and employee; (4) CEO’s time; (5) employee’s wages; and (6) rental costs of the display booth, which could not be used.  

Issue: Can P recover all the above damages?  Held, yes.
Reasoning: Based on Dempsey, P is entitled to recover expenses incurred between signing of K and repudiation.  

However, P could also recover expenses incurred before signing of K because P knew (i.e., it was foreseeable) that D would sign this K, because as a carrier, D had a common law duty to accept and transport shipments to dispatch.  
In this case, as with Dempsey, there was no possibility of recovering expectation damages here because profits too fuzzy and hard to ascertain.  However, the difference was that D in Security Stove was a carrier: here, pre-K expenditures were not a risky thing, when P knew that D would most likely take the K.  
How to determine whether to include pre-contractual expenditures as part of P’s damage award:
(1) Was there sufficient foreseeability through communication (the Hadley test)? ( Element of “Assumption of risk”

( In Anglia Television Ltd. v. Reed, D was held responsible for P’s pre-K expenditures because D,  
 
arguably, should have known of P’s expenditures incurred in preparation for the movie.
(2) Specific contexts
( Arguably, Dempsey should also be responsible for pre-K expenditures if using a “reasonableness,” “should have known” standard, but perhaps there are overriding reasons for allowing Dempsey exemption from such damages: because of his star status, maybe he should be given the right to back out of controversial fights?
Reliance damages and recoverability of fixed costs

Why was CEO’s salary in Security Stove recoverable, even if it may be a “fixed” cost?


Consider the opportunity cost: opportunity cost of CEO being used in other enterprises (which would 

presumably bring in profits at least the size of CEO’s salary…)  

If P, in Dempsey, argued that its workers had a very high opportunity cost, it would be likely that court would 

allow these fixed labor expenditures (not recoverable under an expectations theory, which was not available here) to be recoverable.
Ceilings to recovery

Reliance recovery can never exceed expectation.
D should never be responsible for P’s stupidity: i.e. if P engaged in an unprofitable venture, D need not insure P from the 

stupidity of his venture.

( Clearly, you can always try to knock down an argument seeking reliance recovery by claiming that P had entered into a losing proposition (i.e., why both paying for expenditures to P that exceed the KP?  See below). 

 
Restatement of Contracts (Second):

As an alternative to the expectation interest measure of damages, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance, or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the K been performed.

[Comment: If the injured party’s expenditures exceed the contract price, it is clear that at least to the extent of the excess, there would have been a loss…]

Courts usually have the power to grant temporary relief, in the form of temporary restraining order and temporary (preliminary, interlocutory) injunctions.  

Compelling a party to do/not do something, rather than compensating in money terms for an injury already inflicted, is called “equitable relief.”

Temporary restraining orders can be issued against D without notice, or without opportunity to be heard, if P’s need is sufficiently compelling to warrant restraint for a brief period (usu. no more than 10 days).

There are procedural safeguards against temporary relief: e.g. P must post an injunction bond to indemnify D in case the injunction is wrongly granted.
Boone v. Coe
Facts: Ds made verbal K with P for the 12 month rental of D’s farm: if P left their homes in Kentucky and went to Texas, 

D would have a house completed for them.  Upon reaching D’s farm, however, P was refused by D to work on the farm.  P sued D for breach of K, seeking traveling costs, lost time in being away from their farm at home.  D’s motion for demurrer granted.

Issue: Could P seek reliance damages for expenses incurred and time lost in reliance, on a breach of K where the K was 
unenforceable under the statute of frauds?  Held, no.


Reasoning: Action can only be brought against valid Ks.  An oral K for the lease of land for one year, to commence at a 

future date, was required to be put into writing.  P sustained a loss, but D received no benefit here.  Had D received a benefit from such an oral K that P relied on to their substantial detriment, the law would grant an exception, forcing D to pay, even where a K was unenforceable [= restitution].  
Though there was no K here, that P was induced to work by the appearance of a valid K suggests that P should be able to recover money on some other, non-contractual basis – on so-called “quasi-contract” basis.
Restitution: Even in the presence of an invalid K, a person should be entitled to damages for work done: i.e. if D would 

not have been enriched without the efforts of P.  

[Note: expectation and reliance claims can only stand where there were proper contracts in place.]
U.S. v. Algernon Blair, Inc.
Facts: D entered into K with P for construction of a naval hospital.  D subcontracted work to Coastal Steel, though D 

refused to pay for rental of the crane, which was required by Coastal.  As a result, Coastal terminated the K, and sued D to recover for labor and equipment furnished.
Issue: Was P entitled to recover in quantum meruit (“work and labor done”), even though Coastal’s KP was less than 

Coastal’s cost of completion?  Held, yes.
Reasoning: The normal rule of damages would no give Coastal any damage award (because awarding cost of completion 

damages greater than the contract price would mean that the reliance measure of damages is greater than the expectation measure: but damage awards are limited to the “peak of accomplishment”), but in this case D had unjust enrichment.  D, who breached K by not paying for crane, retained benefits without paying for them.  Quantum meruit allows recovery of the value of services P gave to D even where P would have lost money on the K and would have been unable to recover in a suit on the contract.  The measure of recovery for quantum meruit is the reasonable value of performance.  

What’s going on in Algernon Blair?

 In Coastal’s view:


KP = 57, of which




Cost = 40




Profit = 17



Coastal abandoned K after being paid 20.  

(57 – 20) = 37 is the unpaid KP; and



Coastal’s damages, therefore, would be its unpaid KP, less its savings (i.e. work it would not have to do because 

of terminated K; here, the remaining 20 left on the project costing 40): 

37 – (40 – 20) = 17.  

But in Algernon Blair’s view (accepted by Court):



Coastal’s costs were wrongly quoted.  Instead:




Coastal’s Cost = 60




Profit = 17



Unpaid KP is



57 – 20 = 37;


and Coastal’s damages should be its unpaid KP, less its savings:



37 – (60 – 20) = -3
But because this negative, D would not reimburse P because of the normal rule that reliance damages are limited by the peak of accomplishment (i.e. the expectation measure)…
The promisee, upon breach, has the option to forego any contract suit and claim only the reasonable value of his performance (i.e. restitution).  [In Algernon Blair, the contract claim suggested that no damages should be awarded to Coastal, yet restitution damages ultimately awarded.]  
D’s breach of K, and his unjust enrichment from P’s reliance on the K, allowed P to kick the contract claim aside…
Yet as a general principle of law, you cannot sue in quantum meruit when there is a valid K in place.  
In Oliver v. Campbell, 

P, D’s lawyer, is fired just as they are about to lose a case.  P sues, seeking restitution damages (i.e. market price of his services); 
Yet court here does not allow the restitution claim to “trump” the contract claim.  “Inasmuch as the K has been repudiated by the employer before its term is up and after the employee has partly performed and the employee may treat the K as “rescinded,” there is no longer any K upon which the reasonable value of services recoverable by the employee for his part performance.  However, this did not apply because the contract was very close to completion, except the final transfer of money [i.e., where the suing party has fully performed on a valid written agreement, the existence of which is undisputed, and the scope of which clearly covers the dispute between the parties].  Here, the K has pretty much been respected; in such cases, the contract is to be respected.  

Even had the contract not been close to completion, and D breached the K, courts would not have likely applied Algernon Blair here because of the forfeiture rule: damages should not be awarded where party gives up work for nothing.  
Yet some courts have adhered to Algernon Blair in allowing restitution claims over contract claims…
For courts that maintain that P may recover what his labor is actually worth, without regard to the K, proceed upon the theory that, if one party to an agreement sees fit to violate it, the law will then step in an imply a new and different one in favor of the other party to the K.

( a minority view.
Restitution as an “equitable” remedy; an independent cause of action against “unjust enrichment”—there need not necessarily be a contractual breach.  
Restitution as the “wild card,” the most flexible tool in contract law; yet it will sometimes conflict with other contract rules.  

Restitution measured by the gains of the party in breach, not by the losses of the injured party.   
Kearns v. Andree
Facts: P was to sell property to D.  D was unsatisfied with property, but agreed to buy it once certain renovations were 

made.  Even after P made these changes, D still did not purchase the property.

Issue: Is P entitled to recover damages here, even when there was no formal K?  Also, when no real benefit was conferred 

to D (because D ultimately did not buy the property)?  Held, yes.

Reasoning: Though K here was “fatally indefinite,” making it wholly unenforceable, the law would still “imply” an 

agreement here such that D had requested services from P, in the known expectation that he would receive compensation; neither the extent nor the presence of benefit to D is of controlling significance.

Restitution based on “implied agreement”: perhaps looks a bit like reliance, but justified in terms of restitution.  


( When services are performed by one side, but did not benefit the other side directly; yet it was this other side 

that requested the services (“performance on request”).  Such a situation makes reasonable compensation to P necessary.  
Problem, p. 109: 


Hypo: B contracts with S to buy S’s used car:



KP = $900;




DP (down payment) = $100.



If S repudiates before deal is carried through, what are B’s damages?  Assume that 




MP = $700.


If K were performed, what would B get?  Apply expectation measure:



+CAR – 900 



[i.e., B gets the car and has $900 less money]


If K breached:



+CAR - $700 – DP = +CAR - $800



[i.e., B can get the car elsewhere for $700, but has $100 less because of the DP.]

This suggests that B is better off in the case where S breaches.  


However, is there not unjust enrichment here?  



S should not be able to be unjustly enriched from his breach.



Under expectation, B’s recovery = zero;



Under restitution, B’s recovery = $100.  

Restitution: Action by employee (in the below cases, the P) in default

Unintentional breach: If employee’s failure to perform due to circumstances beyond his control (illness, disability, etc.), 
all courts permit restitution for the reasonable value of the services rendered (not to exceed the K rate).  

Intentional breach: can the willful breacher recover the value of the benefit conferred on the employer?  Two views:
Early view: breaching employee denied any recovery.  Justified in terms of deterrence against K-breaking; one 
who breaches a K has no right to enforce any claim arising under this.


Modern view: breaching employee entitled to recover for the value of the benefit conferred (not to exceed the K 

rate), less damages incurred by employer as a result of the breach [see Britton v. Turner, below].  



i.e., P’s breach of K here, is no bar to recovery.



[On the other hand, if the breaching party was D, then P may be entitled to recover more than KP: see 

Algernon Blair]
Britton v. Turner
Facts: P agreed to work on D’s farm for a year, for $120, but abandoned the work after 9½ months.  P sued D in quantum 

meruit.  The jury reached a verdict for P for $95 (pro rata compensation), even though P left the job without consent and without good cause.  D appealed.

Issue: Whether P could recover in quantum meruit for a K he breached, not necessarily in “good faith.”  Held, yes.


Reasoning: So long as D derived some benefit from P’s labor, P could recover the costs, even if this did not amount 
to the full labor promised in the K.  (P’s quantum meruit recovery cannot exceed the KP, or expectation measure.)  It would be unfair to say that P could not recover anything for having failed to perform the work in whole.  P, as the breaching party, could only be liable to pay for any damages sustained by D by reason of such nonperformance (i.e., P’s quantum meruit recovery will be reduced by the harms suffered by D as a result of P’s breach) – which in many cases may be trifling.  
Britton v. Turner, where breaching employee (P) can recover for part performance (e.g. materials + labor), from which D derives value, is a rule for labor contracts ;
on the other hand, the breaching builder in a construction contract is not entitled to recover against the other party’s refusal to accept a building not done according to contract.  Here, D has received nothing (i.e. “nothing” as in a completed home) and consequently he is not obligated to pay, because his express promise to pay was only to pay on receiving the home as a whole.  
Hence, 

Plaintiff in breach having conferred value to the other party can recover the amount of 
(Restitution – Defendant’s Damages).  Same as the measure in the UCC:  see §2-718.
Note: there will be times when a “restitution” measure of damages, though capped by the expectation award, will be the same as the expectation damages. 
Pinches v. Swedish Evangelical Church

Facts: P entered into K to construct church edifice for Ds, yet the finished structure did not meet the certain plans and 

specifications.  The defects were the combined error of P and D’s architect.  Though Ds objected to the changes 

in the structure as soon as they saw them, P brought action to recover its expenses for work and materials furnished to erect the edifice.  

Issue: Whether P’s unintentional breach of K entitled him to recovery in restitution for the benefits derived from its labor. 

Held, yes.

Reasoning: Provided that the deviation from the K was not willful, and the other party had availed himself of and had 

been benefited by such labor and materials, P was entitled to compensation based on the extent of the benefit conferred on D, having reference to the KP for the entire work [see guidelines for restitution and employee’s unintentional breach, above].  
Though the building was not made to specification, D still accepted the building and used and enjoyed it, though could not meet the original specifications unless someone made an expenditure which would probably derive P  of any compensation to his labor.  Hence, it was proper to reduce P’s damage award the reduction in the value of the church edifice by reason of P’s deviation from the K.
P’s recovery = Restitution – [D’s] damages, where

Restitution = 
(materials + labor) or 
KP;

Damages = 
cost of completion, or 
loss of value (i.e. difference between the value of the building, if constructed according to specification, and the 

value of the building as built.)  
Is the proper measure of damages “cost of completion” or “loss of value”?

In substantial but defective performance of construction Ks (as in Pinches), two possibilities:
(1) If the repair/replacement to bring the building to specification can be done without undue expense, then the proper measure of damages should be “cost of completion”;
(2) If the repair/replacement is not economically feasible (e.g. if the house must be completely torn down), then the proper measure of damages should be “loss of value.”  
[Note: because Ps were able to show that the church was “good enough” in Pinches, the court calculated “damages” using a “loss of value” formula, thereby making the reduction in their restitution award less than if the measure of D’s damages was based on “cost of completion.”  
Defaulting buyers in land sale contracts

Can a buyer who defaults after partially performing a land sales K recover the amount already paid to seller?

Two conflicting views: different ways of balancing policies: (1) policy against forfeitures and unjust enrichment, and (2) 
reluctance to permit a breaching party to take advantage of his own wrong.


Traditional view: emphasize policy (2).  Denies recovery to the defaulting buyer, even where buyer’s payments 

exceed seller’s damages: “a bargain is a bargain.”  



Modern view: emphasize policy (1).  Allows buyer to recover all payments made in excess of seller’s damages.
Vines v. Orchard Hills, Inc.: application of the modern view allowing defaulting buyer to recover payments in land sales Ks.

Facts: Ps contracted to purchase condo from Ds for $78,800, and put down $7,880 as deposit.  P was transferred by his 

company to another city and consequently had to repudiate the K.  P wished to recover the deposit, but D claimed that the liquidated damages clause entitled D to keep the full down payment in the event of P’s breach.  Six years after the breach, at the time of trial, the value of the condo had appreciated to $160,000.  The trial court rendered judgment for Ps in the amount of the deposit, finding that D gained a windfall due to the appreciation of the condo’s value.  D appealed.

Issue: May a purchaser who breaches a K recover money paid that unjustly enriched the seller?  Held, yes.


Reasoning: Trial court in error: it used incorrect estimates for seller’s windfall as a result of P’s breach.  The proper 

measure was the market price of the condo at the time of breach, not the time of trial.  A party injured by the breach of K (here, the defendant/seller) was entitled to retain nothing in excess of that sum which compensated him for the loss of his bargain, or else this would constitute unjust enrichment .  
Though the liquidated damages clause seemed reasonable here, P could recover his deposit by trying to show that the contract was, in any part, unconscionable or the product of fraud, or show that his breach in fact caused the seller damages less than the amount stipulated as liquidated damages [e.g., if there are no damages, then there is no reason for liquidated damages]..  
A buyer’s breach, if not willful, allows the buyer to recover monies paid to the seller/defendant that unjustly enriches him.  
When breaching party is P, courts should presume that a limited liquidated damages clause is a reasonable approximation 

of seller’s actual damages.  P will have to overcome the presumption of reasonableness through adequate proof.
Liquidated damages provisions

Parties agree on a certain sum that will be kept by one side as a form of compensation in the event of a breach of K; i.e., the agreed-upon sum that quantifies perfectly the amount that will put the non-br
eaching party whole.  


Problems with liquidated damages provisions (i.e., ways to attack it):



It may be difficult to estimate a party’s damages, before the fact?  


An excessive liquidated damages provisions creates disincentives for efficient breach?  


Liquidated damages clauses may arise not from true “negotiation” but arise from uneven 

bargaining power?

How to consider validity of a liquidated damages provision: consider whether the clause was a “good faith” effort by the parties to estimate the actual damages that would probably ensue from a breach:

--First, did P suffer actual damages, i.e. physical, tangible damages?  (unlike in Muldoon v. Lynch: see below [D’s 
emotional damages were not compensable by money]).

--“Reasonableness”: consider whether liquidated damages reflects either


the actual losses; or



the foreseeable losses 




(i.e. an ex post v. ex ante justification) 


--Difficulty of proof (i.e. the harder it is to prove something, the more reason to protect non-breaching party’s damages 

with a liquidated damages provision)

--“Extreme case” test: excessive liquidated damages will be set aside as a “penalty.”  
Enforceability of Contractual Damages Provisions
Possible limitations of the damage remedy?

--Provisions excluding or limiting amount of damages.
e.g. no damages at all may be recovered for certain types of breach, or that damages recoverable be limited to a maximum sum.
These provisions usually looked at very narrowly; courts will strike down those they see as “unconscionable.”


--Stipulated damages provisions


Those stipulated damage provisions operating as a penalty forfeiture are not enforceable.  In this case, 

nonbreaching party is limited to only whatever actual loss he can prove.
“Penalties” include those intended as a pecuniary threat to prevent breach, or to provide some sort of security to insure other party’s performance.



Liquidated damages:  see criteria, above.
City of Rye v. Public Service Mutual Insurance Co.
Facts: Ds were constructing co-op buildings and were required to post a bond of $100,000 with Ps to ensure completion 

of the buildings by April 1, 1971, and agreed to pay $200/day for every day after this that the buildings were not completed.  More than 500 days after April 1 passed without the buildings being completed.  P sought to recover the $100,000 bond.  

Issue: Could P recover contractual damages when the amount specified in the K had no reasonable relationship to the 

pecuniary harm suffered from the breach?  Held, no.

Reasoning: P’s harms were minimal and speculative, and hence did not warrant a $100,000 bond: this was deemed an 

excessive measure of compensable harm.  P’s most serious disappointments were not pecuniary in nature, and the increased inspectorial services or reduction from tax revenues from this delay in completion were not likely to be substantial (the sum of $200/day was not shown to bear any reasonable relationship to the pecuniary harm suffered by P).  
How could D have additionally tried to reduce damages?

e.g. argue that P’s labor costs (e.g. inspectorial services) were fixed and hence not attributable to delays 
in this construction project; 



Were zoning violations really violated?  Etc. 
More on liquidated damages clauses

Courts have concern on overcompensation: punishing parties excessively for breach?  

Tradeoffs: 
autonomy for parties’ will 
v. 


paternalism: public policy reasons for intervention between two parties: 

e.g. as a check on bargaining power
e.g. in City of Rye, had builder had to pay a huge bond, maybe they would not have made any profits on the venture at all

Classical contract law presumes autonomy is the primary goal.
Muldoon v. Lynch
Facts: P agreed to erect for D a monument for D’s husband, made of imported Italian marble.  The K required the 

monument to be completed within one year, or else P will pay $10/day for every day beyond the stated day of completion.  Construction was delayed by more than 2 years because of the delays in the shipment of marble from Italy.  P sued D for the unpaid KP of $11,887, while D claimed a reduction of $7,820 for delay of 782 days.

Issue: Did the specifications of the K entitle D to reductions in the damage award to P?  Held, no.

Reasoning: the clause in the K requiring $10/day amounted to a penalty. Nothing suggested that D suffered harms of the 
sort that could be reasonably compensated by money.  D did not suffer “actual damages,” and hence the liquidated damages provision must be struck down.
When looking at liquidated damages clauses, consider/interpret the parties’ intent in having the LDC.  

In Muldoon, it seems that the clause was inserted to prevent construction from going on longer than expected.  However, if the delay was not due to builder’s fault, perhaps it would not be reasonable to apply the LDC to such a lengthy delay?

( had the delay been only 10 days (v. 782), perhaps the Court would have been more willing to grant P damages.

Yockey v. Horn: 

Facts: Two former business partners entered into a settlement agreement promising not to “voluntarily engage” in 
litigation against the other for events up to the date of the agreement.  There was a liquidated damages provision for $50,000 for either party’s breach of the K.  A 3rd party sued P for fraud, when D, not under subpoena, offered a deposition against P.  P sued for breach of K, and trial court awarded P the $50,000 damages.

Issue: Did the liquidated damages clause here amount to a penalty?  Held, no.


Reasoning: A liquidated damages clause was enforceable if its amount was considered reasonable either at the time of 

contract or at the time of injury.  Damages were difficult to estimate; but the $50,000 specified was deemed “reasonable” for P’s actual (i.e. physical) damages of reputation harms from having to get involved in a lawsuit, and extended beyond mere emotional harms.  
Pay attention to what the liquidated damages clause actually refers to: 

See City of Elmira v. Larry Walter: the liquidated damages provision here dealt only with “delay” of the project and not 

“abandonment”; abandonment may have been a situation that the parties did not intend to attach to the liquidated damages provision at the time of drafting.  

Wilt v. Waterfield
Facts: D had contracted to sell farm to P for $19,000, and P had put down a $1,900 deposit.  There was a liquidated 

damages provision in the K saying that the non-breaching party was entitled to keep 10% of the sale price as liquidated damages.  P, however, offered evidence that D had sold the property to someone else for $26,000.  


Issue: Was P’s damage award limited to the amount specified in the liquidated damages provision even if P’s actual 
damages exceeded this amount?  Held, no.

Reasoning: P’s damages were entirely disproportionate to the damages stipulated in the liquidated damages clause.  Given 

proof of the entire farm’s value, $7,000 damages was well within the difference between MP and KP.
Liquidated damages provisions and “differentiation.”

Liquidated damages clauses must be nuanced enough: i.e., applies differently to breaches of varying degree of severity.  
“The damage formula that is invariant to the gravity of the breach … is not a reasonable effort to estimate damages.”  
Liquidated damages provisions can be justified either 
ex ante: consider whether the liquidated damages clause made sense, at the time of K formation, independently of the 

actual outcome of the case;
or 
ex post: consider whether the liquidate damages clause was justified by the actual damages suffered.  

e.g. H.J. McGrath Co. v. Wisner: 


ex ante, the liquidated damages of $300 for failure to delivery any part or all of the tomatoes contracted was 
justified because of the difficulty of proof of damages; yet court did not buy this justification, saying that it was too flat a damage award, and was not an undifferentiated provision.  Yet,



ex post, the actual damages, (CP – KP), were calculated to be very close to the liquidated damages amt of $300.

Fretwell v. Protection Alarm Co.

Facts: P sued D for failing to notify police of a cut in their telephone service, the line which carried the alarm signal; for 

failing to use P’s house key to check the residence; and failed to call one of the people on P’s emergency contact list. There was a limitation of liability provision in the K to $50.  P sought damages for property lost, valued at $91,379.93, which was granted by trial court.

Issue: Could D limit its liability for breach of K to a token amount?  Held, yes.

Reasoning: Though liquidated damages clauses could be struck down because they were not “reasonable forecasts” of 

actual harm, this was not a necessary condition of the limited liability clause (which is what the K here had instead).  It did not matter that the K used the language of “liquidated damages,” because the meaning of the words was clear: that the fixed limit of liability was $50.  D’s indemnity against negligence was made unequivocally clear in the K.
D was not an insurer against burglary, and hence it was no violation of public policy to limit D’s liability.
Liquidated damages v. Limited liability

Liquidated damages: reasonable forecast of just compensation for harm caused

Limited liability: attempt to limit damages.  
Courts have generally been more lenient on protecting limited liability provisions, which are much harsher protections.  Limited liability provisions will be upheld even if they do not have any connection with the harm suffered by the non-breaching party [which would be grounds for striking out a liquidated damages provision].  However:
Ways to strike out limited liability provisions:

--Public policy: i.e., if the limited liability clause is against some collective value that legislators/society/judges value 

highly

--“Unconscionability”: to strike out on this ground, person recovering damages must address both prongs:


Procedural: (as in methods of K formation) you were put in some bind when K was made, e.g. uneven 

bargaining power; no “real choice”


Substantive: anything in the K itself that is disturbing, grossly unfair, or “shocks the conscience”

Why are liquidated damages clauses protected more stringently than limited liability clauses?  
In Fretwell, Ps willingly agreed to such a limitations of damage clause.  If Ps did not like this provision, they could have gone to some other company for the same service.  
UCC: 


Liquidated damages: §2-718


Limited liability: §2-719 (if limited liability provision does not apply, then the full measure of damages will apply.)
Note: §2-718 condemns “unreasonably large” damages as penalties, but not “unreasonably small” damages.


( Parties entereing into Ks knowing full well about the low liquidated damages may simply be stupid (this is a 

“forfeiture”: the giving up of work for nothing); but

( a “stupidity” argument cannot be equivalently applied to “unreasonably large” damages because the “reasonableness” 

of the large damage payment may be contingent on the nature of the breaching party’s breach.  
Enforcement in Equity
If legal remedies are inadequate, the injured party may resort to equitable remedies (thought of as an “exceptional” remedy).
Specific performance: gives party entitlement to the promise given by the other side.

General requirements: 

--Sufficient certainty.  Grant specific performance only if the terms of the K are sufficiently certain so court can 
determine what each party must do in order to carry out the agreement.

--Inadequacy of remedy at law.  Grant specific performance only if money damages insufficient to restore benefit of the 

bargain to the non-breaching party.
--Enforcement must operate equitably.  Only grant specific performance if enforcement does not cause great hardship.  

Do not grant specific performance if K resulted from misinterpretation, mistake, or other unfair acts.

--Feasibility.  Do not grant specific performance if enforcement of the decree is unreasonably difficult, or if judicial 

supervision will be extended over a long period.  [Though, this may be ignored if public interest calls for specific performance: see Laclede, below.]

--Mutuality of remedy no longer required.  Specific performance can be granted even if such remedy were not 

available to the other party were he to seek such relief (see Laclede, below).
( a party cannot “opt out” of a common law jurisdiction in favor of equity jurisdiction (i.e. specific performance): for equity jurisdiction, the contract must first be inadequately satisfied by the legal remedies.
Methods of compelling specific performance


Seize a party’s property.  
Specific performance: requirements for land sales contracts

Land is inherently unique: compensation in money damages in inadequate because of peculiar locality, soil, advantage 

of market, and other conveniences that cannot be replaced by other land of equal value.  


Equitable conversion
Land sale Ks create immediate equitable interests because in equity, the buyer of land is regarded as the beneficial owner of the property from the moment such Ks are executed.  

Specific performance of lease:
Van Wagner Advertising Corp. v. S&M Enterprises

Facts: Lessor leased, on a 3-year K, to P the exterior of a building on which P erected billboard space, which P subletted 

to Asch.  1 month after P signed the lease, lessor sold the building to D.  8 months later, D sent a letter to cancel P’s lease, citing a contractual provision that lease could be terminated on 60 days’ notice in the event of a “bona fide sale of the building to a 3rd party unrelated to lessor.”  P abandoned the space under protest, and sued D for specific performance and damages.  Trial court found the lease only gave the right of cancellation to the original lessor, and not to the new owner of the building.  However, it refused to grant specific performance because P had an adequate remedy at law for damages, consisting of lost revenues on the Asch sublease, and because the effect of specific performance would be disproportionate in its harm to D and its assistance to P.

Issue: May a party obtain specific performance of a lease covering “unique” billboard space?  Held, no.

Reasoning: Specific performance could be imposed as a remedy for breach of Ks in the sale of property, but not the 
lease of property, as a matter of course.  
“Uniqueness” of the advertising space was not a sufficient reason to compel performance in a lease.  Though “physically unique,” the space was still economically interchangeable (i.e., had an economic substitute, though maybe not perfect).  Only grant specific performance in such land leases where there was substantial uncertainty in valuing comparable property.  
P’s damage award need not be limited to 60 days (the required notice to cancel K here) because damages beyond this were not necessarily conjectural given P’s history of leases and the court’s experience in predicting such awards.  
Here, “uniqueness” argument not controlling (esp. in these land lease Ks): 

At some level, everything can be compensated with money: there is a sum of money that can buy an object of the 

same utility.  
Note distinction between land sales and leases: 


Specific performance is presumed in (land) sales Ks, but not lease Ks.


( specific performance possible in leases, but is not always immediately granted.  
Grant of specific performance should be given where there is insufficient information about substitutes to allow a calculation of money damages without imposing an unacceptably high risk of undercompensation on the injured promisee.
Specific performance: for the sale of goods (governed by the UCC):


UCC §2-716(1): Specific performance warranted where the goods are “unique” or “in other proper 

circumstances.”
( Ways to seek specific performance:
( Argue that the good or property in dispute is unique (though this in itself is insufficient to warrant specific performance (see Van Wagner, below):



( all dependent on how the Court construes the meaning of “unique.”  




Generally speaking, “unique” = when the good cannot be duplicated on the market




( covers “one-of-a-kind” goods, and also goods of sentimental value.
( “other proper circumstances”: e.g., Ks dealing with non-unique goods where damages difficult to 

estimate.
Curtice Bros. Co. v. Catts
Specific performance enjoined here, in a breach of K involving the delivery of tomatoes.  Why?  Was there not a “market” for tomatoes?  
Court construed the tomatoes as a unique good because the local tomatoes were all bought up by others; it was unique to this buyer because perhaps the canning plant was not equipped to handle tomato shipments from across the country.  
( Clearly, the “unique” argument for such goods is untenable where there is an infinite supply of the good; but at the same time, this also hinges on how broadly/narrowly the courts define the relevant market (a matter of judicial discretion).
Note: in Sedmak v. Charlie’s Chevrolet, Inc., the Court held that a limited edition car (limited to 6,000 units) was sufficiently “unique” for the purposes of specific performance: i.e., that this would be “difficult, if not impossible” to obtain on the market.
Recap:
What needs to be established in order to be awarded specific performance? 

1. inadequacy of remedy at law

2. Unique goods/services

3. difficulty of proving damages

4. certainty: i.e. that it was clear what the contract asked for

5. administrability

6. no disproportionate hardship (to acquire the thing…)
--Specific performance will be granted for land sales Ks.

--Specific performance may be granted for land leases.  

(in Van Wagner, P may have had a better case for specific performance had he not been solely interested in the revenues from its K with Asch; e.g., if P itself was using the billboard space, the “uniqueness” argument would have been stronger)
--Specific performance may be granted to movable goods shown to be “unique” or in a “proper circumstance” (see above).  
--Specific performance cannot be granted where it is in conflict with a 3rd party’s interest

e.g. in Wilt v. Waterfield (see above):

specific performance could not be enjoined (i.e. give property over to P), because D had already sold the property to somebody else

( in such situations of conflict, the alternative remedy would be full expectation value (even though this remedy may not be entirely adequate…)
Laclede Gas co. v. Amoco Oil Co.: lack of mutuality not fatal to seeking specific performance.
Facts: D was propane supplier to P, a “distributing utility.”  P had the power to terminate the contract (given 30 days’ 

notice), but not D.  Nevertheless, D terminated the contract, arguing that it had the right to do so because the K lacked “mutuality.”  P sued D for specific performance to continue supplying the propane.

Issue: Did P had right to demand specific performance of D, even when the K between P and D lacked “mutuality” (i.e., 

D had no similar right to void the K)?  

Held, yes.
Reasoning: Propane was sufficiently “unique” for this purpose here, because propane was not readily available: there was 

no assurance that P would be able to acquire it from another source.  

Furthermore, Specific performance did not require that both parties be entitled to it.  
Though in most cases courts will deny specific performance to a party if it involved close and constant court supervision (as it might here, as D argued), this discretionary rule of decision may be ignored when the public interest was involved.  
Also, D argued that the K was not sufficiently certain, being unclear as to duration.  Normally this would be grounds for denying specific performance, but because it was estimated that propane supplies would disappear within 15 years, the K was sufficiently certain.
Specific performance of land contracts:

Neither the employer or the employee may seek specific performance of the K.  
Fitzpatrick v. Michael: employee seeking specific enforcement of K.

Facts: P, a nurse, was asked by D to remain with him for the rest of his life, in her capacity as a nurse.  D offered to pay 

her $8 a week in addition to providing her with a home in his house; he also said he would leave her by will a life estate in the house, the life use of his furnishings, and full title to his automobiles.  P “accepted the offer” until D drove her out of his house a while later. P sued for breach of K, seeking specific performance from D.  The trial court granted D a demurrer for general want of equity.  P appealed.

Issue: Can P have specific performance of a routine but intimate personal service K?  Held, no.


Reasoning: P had no adequate remedy at law here, because the agreement here was in violation of the statute of frauds: 

that an oral promise of over a year was unenforceable.  However, this inadequacy did not automatically entitle D to specific performance, especially here.  It is not for the interest of society that persons who are not desirous of maintaining continuous personal relations with one another should be compelled to do so, even if his breach were arbitrary and unjust.  Courts also did not have the power or authority to enforce such decrees.  
Note
Had P been able to prove that her services were in some way “unique,” it would have been much more likely that court would have 
granted specific performance: because if such services were given to a competitor of a promisee, this might cause him a loss by the diversion of custom in addition to what he might suffer from the loss of custom which the services of the promisor might attract…

Affirmative covenants v. Negative covenants

Affirmative: “I will fight for you”;


Negative: “I will not fight for anybody else.”  


Affirmative covenants not used by the court because they amount to personal servitude.  However, 
Negative covenants are never enforced by courts unless it is expressed; and is also only enforced where the skills in 
question are particularly unique.

Fullerton Lumber Co. v. Torborg

Facts: D hired to run P’s retail lumber yards.  D signed K agreeing that if he stopped work with P for any reason, he 

would not work at any retail lumber establishment within 15 miles, for ten years.  D quit and start up his own retail lumber business in the same city.  P sued D for specific performance, seeking to enjoin D from working in the town.  

Issue: Was the restrictive covenant enforceable, even if it were “unreasonable” in scope and both parties agreed to it?  

Held, yes.  

Reasoning: The restrictive covenant was unenforceable, being excessive and in restraint of trade.  At the same time, P 
needed protection in an activity largely dependent on customer contacts.  Instead, the period covered in the restrictive covenant should be adjusted to a more reasonable length of time.  
Arguments against Torborg decision

Such covenants are similar in nature to involuntary servitude? 

However, after a personal service K terminates, the availability of equitable relief against the former employee diminishes appreciably.  Since the period of service has expired, it is impossible to decree affirmative or negative specific performance.  Only if the employee has expressly agreed not to compete, or is threatening to disclose trade secrets … is injunctive relief generally available.  
The rules governing equitable relief after termination of a K are designed to foster the legitimate interests of the employer without impairing the employee’s ability to earn a living or the general competitive mold of society.
Many courts choose not to throw out overbroad covenants entirely (this may be too excessive a measure), but to “reasonably alter” 
them, so long as the covenant was drafted in good faith.

Anticompetition agreements are valid, so long as they protect the promisee’s legitimate interests, and no more (see Restatement (Second) §188 (Documents book, p. 285)).
Indirect ways of walking out of noncompetition agreements
e.g. dentists trained at one office cannot leave to work at another; yet this may be bypassed by sending “Christmas cards” with a new address on them…
On the other hand, noncompetition agreements may still be enforced by extralegal sanctions: e.g. professional associations?

Recognize the important issues of morality and efficiency that runs through much of contract law.
Chapter 2: Grounds for Enforcing Promises
What promises are legally enforceable?

Examine a promise to see whether it constitutes “consideration.”
Consideration: traditionally defined, as a benefit received by the promisor or a detriment incurred by the 
promisee.


However, this definition is often inadequate.  
Study different kinds of promises: bargain promises; promises based on past/moral consideration; relied-upon promises; 

and promises of limited commitment.
What separates promises that are enforceable from those that are not?  Mutual inducement.
Consideration: a promise, given in exchange for something; a “quid pro quo” approach to Ks.  


Also reliance: Because of that promise, you changed your position to detriment (“reliance” here is not the same 
as “reliance damages” studied earlier).
In the law of consideration, it is necessary to distinguish a promise from a gift: 


( gratuitous promises (promises to make a gift) are not enforceable, since it lacks consideration.
Promises are enforceable while gifts are not, because there is value in exchange: i.e. thru exchange, general value can be enhanced by shifting goods to higher-value users.
Consideration has three primary functions:


Evidentiary: evidence of the existence of a K, in case there is a controversy.

Cautionary: a “check” against inconsiderate action [if people are to think that in signing a K he is, in a sense, pledging 

his future]; also a symbol in the popular mind of legalism.

Channeling: evidence of an enforceable promise.  
Nominal consideration: 
A transaction involves nominal consideration when it has the form of a bargain, containing a recital of bargained-for consideration, but lacks the substance of a bargain: i.e. neither party really views each promised performance as the price of the other.

e.g. purchases of intended gifts, for a nominal sum: these Ks do not have the effect of a donative promise.  
Nominal consideration will not make a K enforceable except when an option or guaranty is involved.
Congregation Kadimah Toras-Moshe v. DeLeo: Oral promise to give a gift

Facts: D was suffering from a long-term illness, during which P’s spiritual leader paid him several visits.  On 4 of these 5 

visits, D made an oral promise to give P $25,000.  P planned to use this money to transform one of the rooms in the synagogue into a library.  The promise was never reduced to writing before D died.  P sued for recovery of the money made by D’s promise; P argued that D’s oral promise was enforceable because it was supported by consideration and bargain, or reliance.  The trial court held that D’s promise was not enforceable because it was an oral gratuitous pledge only.

Issue: Was an oral agreement, in which P had a hope/expectation, sufficient to warrant enforcement of a contractual 

obligation?  Held, no.

Reasoning: Here, there was no legal benefit to the promisor, nor was there detriment to the promisee; as a result, 

there was no consideration in this K.  
That P allocated $25,000 of its budget for the purpose of creating a planned library was insufficient to find reliance or an enforceable obligation: it merely reflected a hope or expectation [nothing had been written yet; P’s budget could still be changed].  


[Arguably, there was benefit to the promisor in the spiritual value that D may have derived from P’s visits; yet 

this should not be counted in consideration, because spiritual value should not be marketized?]
Had this agreement been put into writing, the promise may have a better chance of being enforced; 
putting agreements into writing creates formality, thereby creating evidence of the existence and purport of a 

contract, thereby better grounding the parties’ intentions (though writings, in themselves, are not enough: see below).
	
	With consideration or reliance
	Without consideration or reliance

	Written promise
	Definitely be enforceable
	Not enforceable??

But, once a promise is put in writing, courts will generally be able to find consideration or reliance.

The formality of a written agreement allows for relaxed standards of consideration [i.e., courts will try to interpret agreements falling into this category as written promises with consideration].
Allegheny College (an application of promissory estoppel: see below).

	Oral promise
	Enforceable??

See Footnote 1, p. 193 
Generally, if not put into writing, oral promises will be considered as lacking consideration [i.e., treat same as category to the right: oral promise/without consideration or reliance].
	DeLeo: No enforceability


Bargain Promises

“Bargain”: an exchange in which each party views promise or performance as the price of the other’s promise or 
performance.
( such “exchange,” roughly of one thing for another, establishes the “mutual inducement” required for consideration.  
Note: courts will normally find a legal “detriment” where a party obliges himself through a bargain to perform in a certain manner, even if the performance is not detrimental in the ordinary sense of the word.
Hamer v. Sidway: forbearance (i.e. the act of abstaining)

Facts: D promised his nephew, P, $5,000 if he would refrain from smoking, drinking, swearing, and playing cards until 

he was 21.  P agreed to this and fully performed the conditions in the promise.  When he reached 21, P was told that D would keep the money for him until he was older and allow interest to accumulate.  On D’s death, P tried to recover the money but D’s executor refused to pay.

Issue: Does forbearance to do an act, even if it is beneficial to promisee, constitute consideration?  Held, yes.


Reasoning: The rule of consideration looked at benefit to the promisor or detriment to the promisee.  Therefore, benefit to 

the promisee was not taken into question.  
Generally, a waiver of any legal right (e.g. P’s right to smoke and drink) at the request of another party was sufficient consideration for a promise.  In this sense, there is detriment to the promisee: i.e. promisee deprived himself of the right to smoke and drink.  

Was there also “benefit to the promisor” in that uncle derived benefit from increased family respectability because nephew stopped smoking and drinking?


Yes, but such benefits were emotional, and were of the type that always attached to gifts…
( Regardless, even if there were no “benefit to the promisor,” there was still “detriment to the promisee” that was sufficient for a finding of consideration in the promise.
Important to establish mutual inducement (in tort language, “causation”) between the promise and the promisee’s detriment/promisor’s benefit: i.e. the promise must be reason (i.e. consideration) for the benefit or promise

e.g. a promise to pay, in consideration of refraining to do something…

( In Hamer, must prove causation between the $5,000 promise and nephew’s quitting smoking and drinking.    
But at the same time, see Restatement (Second) §81: “The fact that a promise, or that what is bargained for, does not of itself induce the making of a promise does not prevent it from being consideration for the promise.”
In Earle v. Angell, even if it were established that nephew attended every relative’s funeral, this would not be prevent consideration from being found in the promise: that, the fact that the nephew showed up to the aunt’s funeral was enough, in this case…
( bargainers may have more than one motive in negotiating an exchange, so it is immaterial whether promisor’s desire for consideration is incidental to other objectives…

i.e., aunt’s promise of money need not be the only reason that nephew attended the funeral.  It would suffice to show that aunt’s promise was one reason for nephew to attend.

The abandonment of legal rights in favor of a promise is sufficient consideration to support enforcement of that promise.

This was so, even if the abandonment of such rights was beneficial to the promisee (i.e. the nephew)
Test for sufficiency of consideration:  
That an act, forbearance to act, or promise of performance must impose a legal detriment on the party who performs or makes the promise.
Though agreements put in writing satisfy the formal element of consideration, this may not be enough to meet the full test of 

consideration:


see Whitten v. Greeley-Shaw: 

Though lovers P and D had a written agreement which required P to give D certain things (money, calls, etc.), D’s promise to not call P at any time without permission was not sufficient for P’s return promises, even though the agreement was signed by both parties.
When a promise is not “sought after” or “bargained for” by one of the parties [here, D’s promise was not motivated by a request of P for D not to disturb him, but was instead something that D “thought she should give P in exchange for his promises”], there cannot be proper consideration necessary to bind parties to a K.
A gift is valid and irrevocable, once it is completed (i.e., delivery of the gift completes the transaction).  The gift is revocable at any time before this.
When a gift is “executory” (i.e. performance not completed yet) money has not changed hands yet; and at this stage, the gift, having not been completed yet, can still be revoked.  

Exceptions to the non-enforceability of gifts

“Self-declaration of trust”: the owner of a specific asset creates a trust, not by conveyance to a third party, but by stating 

that the asset is now “held in trust” for a named beneficiary.

“Meritorious consideration”: Courts may be induced to act if a donor has attempted to carry out a gift but dies, in 

ignorance that the gift was not fully effective or completely transferred.


[If the donor were still alive, and resisting correction of a defective or incomplete document of gift, it is 
extremely unlikely that a reformation action by the donee would succeed.]
Love and Affection:

When the recited consideration is only nominal and the real motivation of the K is expression of love and affection, there is no consideration sufficient to make the promise enforceable.

Fischer v. Union Trust Co.: Love and affection are not adequate consideration.

Facts: P, a mental incompetent, received a warranty deed from her father, conveying to P the home they lived in.  P’s 

father had no debts except for two mortgages, which he agreed to pay when they became due.  P gave her father $1 for the deed.  
When P’s father died, one of the mortgages was foreclosed against P’s property because her father failed to pay it off.  P sued D, the administrator of her father’s estate, for payment of the mortgage (P argued that D could not take the property to pay for her father’s mortgages because the property was no longer his, but P’s).
Issue: May a promisor’s love and affection for the promisee constitute sufficient consideration to compel performance of 

a purely executory K?  Held, no.


Reasoning: There was consideration in form, but not in substance, which was what really was required.  It was not 

reasonable nor of common sense to say that one dollar could sustain a deed of land worth several  thousand dollars (its value was negligible in comparison to the value of the property).  The consideration was meritorious, but insufficient to compel performance of a purely executory K.  Because proper consideration was lacking, the transfer of deed from P’s father to P constituted not a promise, but a gift.  
Equal value in exchange was not required, even though $1 in Fischer was not sufficient for proper consideration, being only “nominal.” 

The law does not consider whether the price exacted for the act or promise of the other is commensurate in value with the act or performance promised, so long as the latter imposes a legal detriment or confers a legal benefit, and so long as the K is not “unconscionable.”  See Restatement (Second) §81.
Adequacy v. insufficiency of consideration
With contract formation, courts will never look at the adequacy of consideration, yet they may throw out promises that have insufficient consideration.  


Insufficiency: a binary concept, of “something” versus “nothing.”  [e.g. one cent in consideration of a promise 

for $200 was considered “nothing.”]  


Adequacy: a more subjective reason: courts would have to consider the fairness of the exchange, and courts are 

generally not equipped to consider parties’ subjective utility curves...

When looking for sufficiency of consideration, look at the substance of the promise, and not just its form.



( look at what’s going on between the parties.  



In Fischer, it looks as if the father’s intent was to give daughter a gift…
Batsakis v. Demotsis: Equal consideration not required for a valid K.

Facts: During WWII, P loaned D 500,000 drachmae worth US$25, in return for a written note to repay US$2,000.  When 

D refused to pay the $2,000, P sued on the note.

Issue: Will the court inquire into the adequacy of consideration to determine whether the parties received equal value? 

Held, no.
Reasoning: K between P and D was valid: D accepted 500,000 drachmae for a promise later to repay US$2,000.  
There was no failure of consideration (i.e. breach), because D got exactly what she contracted for.  
Also, there was no lack of consideration: the courts do not examine the adequacy of a contract (to see whether 
the consideration received by each side was equivalent), but only its sufficiency, which was met.
Duncan v. Black: Promises to forbear from asserting legal claims.

Facts: D sold 359 acres of land to P, with a clause in the K providing that P is to receive a 65-acre cotton allotment with 

the land.  In the first year, P was given by the county allotment committee an allotment of only 49.6 acres, 15.4 less than the K stipulated.  D made up the difference the first year, but refused to do so in subsequent years.  P threatened D with a lawsuit, and D gave P a $1,500 note to refrain from bringing suit.  D failed to pay the note and P sued to recover the value of the note.  

Issue: Is forbearance to sue on an unenforceable claim sufficient consideration?  Held, no.

Reasoning: For forbearance to constitute legal consideration, the claim must be made in good faith based on a reasonable, 

tenable ground.  The nature of cotton acreage allotments is such that it is only valid for one year, and not subject to D’s control.  Therefore, though this was an honestly disputed claim, it was also entirely baseless (P had no reason to see, the same allotment from D the following year) and therefore without consideration [had there been some sort of legal ground to the claim, there may have been consideration for this promise].  
Restatement (Second) §74: variation on the Duncan rule:

“Forbearance to assert a claim or defense which proves to be invalid is not consideration unless
(a) the claim or defense is in fact doubtful because of uncertainty as to the facts or the law [“good faith”]; or
(b) the forbearing party believes that the claim or defense may be fairly determined to be valid [“reasonable ground”].
The Duncan opinion, however, required that both of the above criteria be met for forbearance to be sufficient consideration.  
Generally:

Forbearance to sue under an honestly disputed claim, or a claim with “some” foundation in law is sufficient to constitute consideration.  
Side note: a defense to breach of K may be that there was no consideration in the K; 


However, if there is already part performance, it will be very hard to sustain the idea that there was no consideration…

More on efficiency and morality: Courts must be able to balance


Efficiency: less litigiousness, etc.; and

Morality: prevent extortionary promises; promises made in bad faith, etc.

Military College Co. v. Brooks

Facts:  
Martin v. Little, Brown & Co.: volunteered services and implied contracts

Facts: P sent letter to D to tell them that one of their books was plagiarized and that he (P) had a copy of the book with 

the plagiarized parts highlighted.  D wrote back inviting P to send in the material, which P did.  Upon learning that D was pursuing a copyright infringement claim, P demanded compensation for his services.  D denied having contracted with P to do work, though offered P an “honorarium” of $200.  P kept the check uncashed, and demanded 1/3 of D’s eventual recovery.  Trial court granted D’s motion for demurrer.

Issue: Is a volunteer entitled to compensation for his services in the absence of a K?  Held, no.

Reasoning: P never mentioned compensation in his correspondence with D until he had rendered his services.  An 

implied promise to pay for services arises when one requests the services of another, or when one provides a service that is usually charged for.  
That P seemed to voluntarily offer his services to D suggested that an inference of payment did not arise.  
There was no legitimate claim for restitution in quasi-contract because D was not unjustly enriched because it did not wrongly secure P’s services, nor passively received a benefit that it would be unconscionable for D to retain.
[i.e., had D asked for the services, there may be a claim in quasi-K; yet because P “gratuitiously” offered his services, and D did not “request” them, there was no unjust enrichment.]



If P wins on the basis of contract, he has a range of rules to recover for damages;



If P win on quantum meruit, he can recover under restitution: i.e. the “reasonable value of performance.”
The “Good Samaritan” or “officious intermeddler” cannot recover under quantum meruit, having voluntarily (“gratuitously”) offered his services.
i.e., “Officious intermeddlers” who do not identify their intention of being compensated will not receive anything for their work which may be of benefit to the other party.
Collins v. Lewis
Facts: P took D’s cows; tried to return them to D, but was told that D had no place for them at the time.  P kept cows for 

D, and said that he would be held for the cost of their keep.  After 38 days, D sold the cows and they were taken away from P by the purchaser.  

Issue: Was P, having provided services to D from which D benefited, entitled to recovery of damages under an implied K? 

Held, yes.


Reasoning: Implied Ks existed where there was no express one.  Such a K arises where P, without being requested to do 

so, renders services under the circumstances indicating that he expects to be paid, and D, knowing such circumstances, avails himself of the benefit of these services.  
The main difference between Collins and Martin (above) is that P had notified D of his intent to charge for holding the cows.  



Under contract, P here could receive expectation damages, i.e. cost of services (cost of cows’ upkeep);


Under quantum meruit, P could receive “reasonable value of performance”: 

i.e. restitution: the net gain (proceeds of the sale), less the cost of services. [WHY is this “reasonable value of performance”?
Also, what is DIFFERENCE between quantum meruit and quasi-K?]

In Seaview Assn. of Fire Island, N.Y., Inc. v. Williams, Court held that even if Ds did not use the public facilities created/maintained by the community, they were still required to pay their share of P’s annual public operating expenses, because Ds’ purchases of property amounted to acceptance of an implied K, which impliedly accepted the conditions accompanying the ownership of property there.  
Moral Obligations/Promises grounded in the Past

Promises made only out of a sense of honor or moral responsibility are not enforceable in most states.  
( the test of moral responsibility varies with the individual, and courts are not equipped to determine which of his promises he is “morally” bound to perform.


However, Promises grounded in the past (compared to mere “voluntary acts”) that infer economic benefit are 
enforceable.  (see below)
Mills v. Wyman: generally, voluntary services or promises in the past are not enforceable.
Facts: Decedent (an adult) returned from a sea voyage and fell sick, upon which P offered him shelter and comfort until 
he died.  D (decedent’s father) subsequently promised to repay P’s expenses for caring for decedent, but later refused to honor the promise.  P sued to recover the expenses.

Issue: Is a moral obligation sufficient consideration for a promise?  Held, no.


Reasoning: the promise in question did not have legal consideration because P’s services were not bestowed on 
decedent’s request [or, implied such that P expected remuneration from D].  In other words, the promise did not arise out of mutual inducement.  
There is no sufficient consideration here because the promise to pay came after the services were rendered.  In such 
cases there is no mutual inducement.  
Moral consideration may not be sufficient consideration, though there are three main exceptions:

--Bankruptcy (i.e., if your debts is discharged, but you still feel obligated to pay back creditor, this promise will be 

enforceable) 

--Ks entered into by minors (i.e., promises voided because they were made with a minor can be enforced when 

minor reaches age of adulthood [usually 21])

--Statute of Limitations (i.e., promises to perform obligations barred by the statute of limitations are enforceable)
More generally, these three exceptions gel into a broader rule regarding exceptions to the general principle that there can be no enforcement of past consideration:


Actual past benefits are recoverable on a subsequent promise. 
With one of the above exceptions to moral consideration, together with actual past benefit, this is sufficient consideration to 
balance a promise to pay.


In other words, Actual past benefit + Moral consideration will suffice for proper “consideration.”


(i.e., a new K, consideration for which is the moral obligation to pay the original debt)

e.g., a money debt of $1,000 that had been barred by bankruptcy discharge (or, maybe time-limitation?).  If the sheltered debtor, perhaps filled with remorse, makes a new promise to pay $1,500, this new promise will be valid up to the amount of the barred debt ($1,000) plus any accrued interest… 
Webb v. McGowin: 

Facts: P cleaning the upper floor of a mill and was about to drop a heavy weight to the floor when he saw D below.  To 

avoid hurting D, P fell with the weight, sustaining permanent injuries.  D promised to pay P a monthly sum for life, which were made for 8 years.  D then died, and the payments stopped; P sued executor of D’s estate.

Issue: Is moral consideration sufficient to support a promise?  Held, yes.


Reasoning: Because D received a material benefit (avoidance of injury) and P received a material detriment (permanent 

disability), the moral obligation here was sufficient to support a promise.  Saving a man from death or SBI was material benefit sufficient to uphold a subsequent promise to pay for the service because saving of life had not only sentimental value, but also material, pecuniary value. 
Life had economic value: saving life could infer material benefits.  
(if past benefits are economically quantifiable, they are recoverable (in quantum meruit: there was no K here, in the strict sense).
( more generally, such “material benefits,” “economically quantifiable,” are recoverable because they fall into the broad category of actual past benefit (a rule created by the three exceptions to insufficiency of past consideration: see above).
In Mills v. Wyman, had some actual past benefit accrued to not only the deceased son, but the father as well, the promise may have been enforceable.  

( actual benefits did not necessarily accrue to father: after all, father could just have let his son die…
The above is all premised on the idea that there had been a promise by the party to take care of the other person.  

( had there not been such an express promise, yet person still chose to take care of the other, is there a promise here?  
No.  

In the absence of a promise, there is a strong presumption that person was a “Good Samaritan”/officious intermeddler in recovery under quantum meruit.

Furthermore, ways to rebut the “Good Samaritan” allegation/argument (i.e., how to override this presumption)?

--If there were notification that payment was expected for services, and appropriation of the benefits of this service 


( a K “implied in fact.”


--Extreme circumstances


( a quasi-K theory that rebuts the presumption against recovery


--Doctors/Masons/Professionals: compensated for saving lives, because they have a duty to rescue; acting in their 

professional capacity, this implies that payment is to be expected.
( These people can be compensated for doing the same thing that a “Good Samaritan” may do because this policy encourages people who are able to save lives to do so, and not just any passer-by.

Compare Webb with Harrington v. Taylor:
There was also a promise to pay damages in Harrington, yet the difference here is that the promise was more of a “thank-you”; in Webb, the promise to pay fulfilled the purpose of cautionary consideration (i.e. more “mutual inducement”?).
In a nutshell:

Contracts can still be enforceable outside the normal “consideration” context (i.e. “promise to pay” v. “consideration”):



Where there is a “subsequent promise” v. “moral obligation + actual (economic) benefit”
In re Schoenkerman’s Estate

There is a strong presumption that services given in situations of cohabitation are gratuitous.  

Note: this “Good Samaritan” presumption in quantum meruit, even in cohabitation situations, can be overridden if there were a subsequent promise.

If the full value of her services were $5,000 (the quantum meruit, “work done” amount), and if


The promissory note (i.e. a contractual promise) promised $1,500:
Sister-in-law could probably recover just $1,500; courts generally reluctant to further “stretch” (since this would generally fall under “Good Samaritan” presumption, absent the promise) quantum meruit recovery



The promissory note promised $10,000:

Sister-in-law could probably recover just $5,000: payment should be confined to the actual value.  Quantum meruit allows recovery just to avoid “injustice.”

See Restatement (Second) §86: A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

( recovery under this section rides in between recovery in K and recovery in quantum meruit. 
Promissory Estoppel: Reliance on a promise as consideration
(Reasonable and foreseeable) Reliance on a promise, to a party’s detriment (“detrimental reliance”) may be a substitute for legal consideration.  In other words, promises in reliance are enforceable as well.

Compared to standard “consideration” theory, mutual inducement is absent in promissory estoppel.

Clearly, promissory estoppel can be an alternative to the bargain theory of consideration.

Kirksey v. Kirksey: legal standard for reliance on a promise, before “promissory estoppel” established

Facts: P was widow of D’s brother, and lived on leased public land with her children.  D, who lived 60-70 miles away, 
invited P and her children to bring her family to live with him, to give P a good place to raise her family.  P then moved to D’s farm.  After 2 years, D asked P and her children to move to a less comfortable house on his property, after which time he asked them to leave.  P sued D for breach of K.

Issue: Could P recover in reliance on a gratuitous promise made by D?  Held, no.  

Reasoning: D’s promise amounted to nothing but mere gratuity: D gave a gift.  There was no consideration for this 

promise, a gift.  Though P may have argued that she suffered detriment (remember, the traditional test of consideration required benefit to the promisor or detriment to the promisee), the detriment was not the reason (i.e. consideration) for D’s promise [i.e., “I will give you a home if you will make the trek here”].  In writing the letter to P, D only intended to buy P’s land: “… I would advise you to … sell the land and quit the country …”
There was “detriment” in this case, though court held that it was not the reason (i.e. consideration) for the promise.  Maybe just a “consequence” of the promise, instead?  
On judge, in dissent, argued that loss and inconvenience to P amounted to sufficient consideration such that D’s promise to P should be enforced.  Unless P’s action in reliance was treated as consideration, injustice would prevail.
Modern trend: enforce promises that one relies on to his/her detriment so long as such reliance is reasonable and foreseeable.
Restatement, §90: promissory estoppel


Promissory estoppel applies if (all) the following elements appear:

(1) The promisor made a promise that, although gratuitous, was the type of promise that might foreseeably induce the promisee to rely or to take some action based on this;

(2) Promisee did in fact rely on this, and his reliance was reasonable under the circumstances;
(3) As a result of such reliance, promisee suffered a substantial economic detriment; and
(4) Injustice can be avoided only by enforcing the promise.
The remedy of promissory estoppel is limited to the extent of the reliance, rather than allowing recovery for the full promised performance.

Promissory estoppel traditionally only applied to gratuitous promises, but may also be applied to promises intended as a bargain, but for some reason is unenforceable (e.g. a promise that is too indefinite, illusory, or otherwise without consideration).  
Ricketts v. Scothorn

Facts: P’s grandfather gave her a promissory note for $2,000 so that she would no longer have to work, like his other 

grandchildren.  Upon receiving this note, P immediately quit her job and was without work for a year.  By P’s grandfather’s death, P had not received the note but only one year’s interest on the note.  P sued D (grandfather’s executor) for payment on the promissory note.

Issue: Was D’s promissory note to P sufficient consideration to allow P to recover the note for breach of K?  Held, yes.

Reasoning: Though grandfather made no conditions, and gave the promissory note to P as a gratuity and sought nothing 

in return, there was still sufficient consideration to find the K enforceable here because D was estopped to deny consideration.  D intentionally influenced P to alter her (economic) position for the worse, on the faith of the promissory note; it would be grossly inequitable to permit D to resist payment on the ground that the promise was given without consideration.

Note: was there “mutual inducement” here?


Yes: Promissory note offered for P quitting the job; or



No: P incurring the detriment was just a consequence of the promise?  

Court held no: that there was no consideration here, and D’s act was gratuitous; yet P still allowed to recover 
because she incurred detrimental reliance.

Suppose P gave up job for one year, @ $10/week: hence, P’s detriment was $520.  

--Recovery in promissory estoppel is limited to that which would recompense for injustice; hence P’s recovery is limited to $520 (equivalent to the quantum meruit award).
Similarly, if actual detriment was $10,000, P would only be able to recover the value of the promissory note, $2,000.
--The only way for P to recover the full amount of the promissory note ($2,000) would be recovery in contract.
Doctrine of promissory estoppel: Gifts in the context of family relations 

Kirksey v. Kirksey: within families, the presumption is of gratuitousness in services.
Ricketts v. Scothorn: had P not relied on this promise, she certainly would not have quit her job 

(Promissory estoppel can sometimes rescue the fate of agreements in the family from outcomes such as Fischer v. Union Trust.
Prescott v. Jones
Facts: D was insurance agent of P; D wrote P saying that they would renew the policy for another year on the same terms, 
“unless notified to the contrary.”  P made no reply and D did not renew the insurance; P’s building burned down in a fire later in the year.


Issue: Could P recover damages on a theory of promissory estoppel?  Held, no.

Reasoning: Detrimental reliance should be reasonable.  P could not expect its insurance to continue, in these 

circumstances, if it fails to pay for the following year of insurance.
Allegheny College v. National Chautauqua County Bank: promissory estoppel applied to a charitable pledge

Facts: Mary Yates Johnston executed a written charitable subscription, promising to pay P $5,000, 30 days after her death.  
On the same document, Mary instructed P to establish the “Mary Yates Johnston Memorial Fund” to accommodate the gift.  $1,000 was given to P before Mary died.  Later, Mary repudiated the gift.  Thirty days after Mary’s death, P brought action against D (Mary’s executor) to recover the gift.  
Issue: Does the duty to perpetuate the name of the promisor constitute valid consideration supporting the promisor’s 

charitable subscription?  Held, yes.

Reasoning: The moment P accepted the $1,000, the duty assumed by P to perpetuate Mary’s name was sufficient in itself 
to give validity to the subscription as far as consideration was concerned.  
The extent of the benefit to the promisor or detriment to the promisee need not be measured.  “If a person chooses to make an extravagant promise for an inadequate consideration it is his own affair…” 
An enforceable agreement will try to be found even in the absence of a proper “bargain.”  
Partly for policy reasons: in America, there may be a particularly strong public policy push to enforce charitable subscriptions: reliance on private intervention to make up for the lack of public services and public welfare.

To Justice Cardozo: Gift, with condition + Part payment ($1,000) = Bargain.
Originally: 

Promise ($5,000)

||
in memory of Mary’s name

But after down payment:

New Promise ($4,000)
||
Setting aside $1,000 to commemorate Mary’s name

In having accepted the $1,000, there is now more than a “thin memory” of Mary; P’s duty is now corroborated by an actual promise, because of the down payment.

The “Gift with condition,” in itself, is insufficient to constitute a bargain.  Instead, what made the charitable subscription in Allegheny College a bargain, was the part payment of $1,000: 

Created a duty for P to set aside the $1,000 to uses sanctioned by the donor [P must do this in order to not lose entitlement to the remainder of the pledge]
Note: there could be no unilateral K here: because unilateral K, by defn, was a promise in exchange for 

performance.  However, an “offer” was void if not accepted before offeror’s death; hence the charitable subscription here could never be “accepted” under a theory of unilateral K.
Notes

Three possible ways of turning a charitable subscription into something enforceable:



(1) Turn it into a bargain [needs consideration].



(2) Promissory Estoppel



(3) Call the charitable subscription a “unilateral K”: see I. & I., below.
I. & I. Holding Corp. v. Gainsburg

D signed a pledge to a Hospital to “aid in and assist in” hospital’s humanitarian work and “in consideration of others 

contributing to the same purposes.”  D sued P to recover the sum of the pledge when P revoked the promise, alleging that it had spent large sums of money and incurred large liabilities.  
Court held that an invitation or request to perform services need not be expressed; it can be implied. 

Though court decisions sustaining charitable contributions are subject to criticism from a “legalistic standpoint,” they have been enforced for a long time.  It is not necessary to base the decision on promissory estoppel.  It is enough that a request or invitation to D to go on with its work can be implied.  [Invokes the unilateral K argument here.]
East Providence Credit Union v. Geremia: promissory estoppel applied to insurance
Facts: P loaned money to D for purchase of a car.  The loan agreement required D to maintain insurance on the car, and 
also stipulated that if D failed to maintain the insurance, P could carry insurance on the car (and add this sum to D’s loan).  D let the premiums lapse, and upon receiving notice from the insurance company that the policy would be cancelled if the outstanding sum were not paid within 10 days, D called P and told them to go ahead and pay the premium for them.  P failed to pay the premium for D, and therefore there was no insurance coverage on the car when it was totaled shortly thereafter.  Because the value of the car exceeded the amount of the loan D still had to pay off, P sued D to recover the outstanding sum on the promissory note (i.e. the loan), while D counterclaimed.  Trial court found for D.  P appealed.
Issue: may P’s promise to obtain insurance be supported by D’s forbearance (i.e. abstention) to obtain insurance so 
as to create a valid K?  Held, yes.
Reasoning:  There was valid consideration in P’s promise to pay the insurance premium for D, in bargain theory, because 
P intended to charge interest on the money used to pay the premium (i.e., D would have to pay in consideration of P’s payment on the insurance premium on his [D’s] behalf). 
However, even if P did not charge interest, there was valid consideration in promissory estoppel because D relied on P’s promise to pay the premium  to his detriment.
Forrer v. Sears, Roebuck & Co.: promissory estoppel applied to permanent employment
Facts: P was a former employee of D.  D’s agents later tried to induce P to return to work; D promised P “permanent 

employment” if P would give up his farm and work full time [this was not put into writing: i.e. there was no K to begin with].  P did so, but was discharged by D four months later without cause.  P sued for damages.
Issue: Does a detriment to an employee incurred in order to accept an employer’s offer of permanent employment 

constitute consideration additional to the services of employment, so that the employee may not be discharged without cause?  Held, no.
Reasoning: Promissory estoppel [D tried to invoke this because there was no K with which to sue on breach of K] was not 
applicable here because even though D intended to induce reliance, and P indeed relied, there was no need for 
the courts to enforce the promise because the promise was already kept by D [i.e., that D did employ P].  Promissory estoppel is used to fulfill unfulfilled promises, such that compensation would be given to rectify an unjust outcome; however, the promise here was fulfilled.  An offer of permanent employment merely was a promise to provide employment terminable at-will.  Therefore, D did not breach the K when it terminated P without cause.
Employment Ks are presumed terminable-at-will, unless there is proof of additional consideration.

This agreement was not enforceable even on the grounds of bargain, even though the employer received employee’s services, in 
Consideration of payment, because “permanent employment” is presumed to be employment terminable-at-will.  Furthermore,terminable-at-will Ks with no specific duration may not be allowed recovery because the K may be too “indefinite” such that it would be hard to come up with a figure for “expectation.”
Employment Ks were terminable-at-will unless there was additional consideration, in the form of some economic or financial benefit to D.  This should be something that P could offer, but a terminable-at-will employee could not.  

[Even then, a “permanent” job meant that employee could not be terminated “with cause.”]

Perhaps, employment Ks that were terminable-with-cause could also be achieved through express written provisions

[At the same time, had the court found that had D intentionally misrepresented the job to P, he may be held liable (on tort grounds of fraud, etc.)]
Policy reasons for presumption behind terminable-at-will employment

Avoid involuntary servitude.  


Allow room for employees to rise in position; also,


Retain employer’s freedom to fire employees. 


Terminable-at-will employment provided employers/employees with the flexibility to adapt to new or different business 

models that would increase economic efficiency or utility.

Hunter v. Hayes

Facts: D promised P a job, to begin at a certain date.  P, relying on the promise, quit her current job paying $350/month, 

but D ultimately failed to employ her.  P was unemployed for 2 months, despite her efforts to find work.  P sued D for breach of K.  Trial court awarded P $700 damages, for the 2 months’ pay she would have earned had she not quit her job.  D appealed.

Issue: Was P entitled to recover on promissory estoppel for having relied on D’s promise of employment?  Held, yes.


Reasoning: P relied to her detriment on D’s promise, and as a result, was justified in suing on grounds of promissory 

estoppel.  
Had P been employed by D for even just one day, it could be argued that D’s promise was fulfilled, and hence recovery in 

promissory estoppel would not be possible.

[********************What could be possible defenses to this view?  Surely termination after 1 day, and not allowing P any recovery, would be “unjust”?]

Only when there are boundaries established, a court will mostly likely be willing to apply promissory estoppel to the employment 
situation.  P allowed to recover the $700 that she would have earned over two months, had she not quit her current job.  

Establishing boundaries, or avoiding recovery of long-term payments, may help courts award damages based on 
promissory estoppel.  


D’Ulisse-Cupo v. Board of Directors of Notre Dame High School
Facts: D failed to rehire P, a teacher, after representations that she would be given a new K.  P sued for damages, on the 

theory of promissory estoppel and a tort theory of negligent misrepresentation.  Trial court dismissed P’s claims.  P appealed.

Issue: Did failure of the promissory estoppel claim preclude a tort claim of negligent misrepresentation?  Held, no.

Reasoning: Recovery on promissory estoppel was not possible here, because D’s promise was “not sufficiently 
promissory nor sufficiently definite.”  Though the “contractual remedy” of promissory estoppel was wholly independent of a tort remedy of negligent misrepresentation, a claim of promissory estoppel was not entirely useless here because it helped lay the groundwork for a claim of negligent misrepresentation.   
Even if a claim in promissory estoppel itself fails (i.e. cannot recover damages), it helps establish claims in tort recovery.
Stearns v. Emery-Waterhouse Co.: promissory estoppel applied to the Statute of Frauds (though PE not applicable to Statute of Frauds claims dealing with employment Ks).
Facts: P, then 50 years old, had been earning about $99,000/year at his current job in MA, when D offered P an oral K of 
employment in VT, to age 55, at a guaranteed salary of $85,000/year.  P resigned from his job and moved to VT, where he took the job offered by D.  The oral K was never reduced to writing.  Two years later, D gave P a different job at a lower salary of $68,000 for 6 months, and then ultimately terminated P, before he had reached 55.  P sued D for breach of K.  
In defense, D argued that the K was not enforceable here because the K was not in writing, and involved a duration of more than one year—conditions that violated the Statute of Frauds.  However, the trial court denied D’s motion for summary judgment based on the possibility that D might be estopped to assert such a defense.  D appealed.

Issue: Could P avoid the Statute of Frauds because of his detrimental reliance on D’s oral promise of continued 

employment?  Held, no.

Reasoning: it was simply too easy for any disgruntled former employee to allege reliance on a (employer’s) promise of 
continued employment.  Reliance on a promise (promissory estoppel) could not estop the claims of the Statue of Frauds; however, reliance on D’s fraudulent conduct (equitable estoppel) and D’s actual, subjective intention to deceive could estop a defense under the Statute of Frauds. 
The focus should be on the employer’s conduct rather than the employee’s reliance.  The employee who establishes an employer’s fraudulent conduct by clear and convincing evidence may recover damages for deceit by bypassing the statute of frauds.  

[Recovery for P would be possible had he proved that D committed fraudulent inducement of contractual relations.]
Notes
Promissory Estoppel is applicable against Statute of Frauds claims.
Stearns represents the categorical exception to this rule: that PE cannot be used with employment Ks; here, P must instead demonstrate the fraudulent behavior of the employer.  
But generally, for applicability of PE in overriding Statute of Frauds claims: 

see Restatement (Second), §139:
(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of 
the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.
(2) To determine whether “injustice” can only be avoided by enforcement of promise, consider the:



(a) availability and adequacy of other remedies

(b) definite and substantial character of the action or forbearance in relation to the remedy 
sought;

(c) the extent to which the action or forbearance corroborates evidence of the making and terms 
of the promise, or the making and terms are otherwise established by clear and convincing evidence;

(d) the reasonableness of the action/forbearance;


(e) the extent to which the action/forbearance was foreseeable by the promisor


Rationale for applicability of PE to Statute of Frauds claims?

“fraud against fraud”: it would be just as fraudulent to deny P recovery based on detrimental reliance; hence, the two frauds “cancel” out to make the original bargain enforceable.
What’s the Statue of Fraud’s point in requiring all Ks longer than 1 year to be put into writing?  

To prevent fraud: specifically, e.g. prevent the fabrication of false claims; 
in the presence of written requirements such as those in the Statute of Frauds, this makes false evidence that D may be tempted to use, harder to attain.

Goodman v. Dicker

Facts: Goodman (D) was a distributor for Emerson Radio.  Goodman made representations to Dicker  (P) that P could 
obtain a franchise.  P relied on D’s representations and spent money to hire salesmen, etc.  Though D indicated that the franchise had been granted and that radios were being shipped, no such franchise was ever granted.  P sued for breach of K, seeking expenses plus lost profits.  D argued, however, there was no valid K here because there was an agency problem: that because D was not a legitimate agent of Emerson (the manufacturer of the radios), D’s telling P that the franchise was awarded to them did not amount to a proper K.
Issue: Was P’s reliance on D’s representations that P could obtain a franchise sufficiently justifiable to estop D from 

denying the K?  Held, yes.
Reasoning: There was no valid K, but P could still recover against D on a theory of equitable estoppel.  P could recover 

its expenses, but not lost profits.  When terminable-at-will is the rule, it is extremely difficult to recover for future profits (i.e. “lost profits”); if the K was terminable at any time, how could you prove that you would have received those profits?
Notes
Franchise contracts, like typical employment Ks, were terminable at will.
In seeking lost profits, Courts will be most willing to award them thru Promissory Estoppel only where there is a fixed boundary (and not a K of indefinite duration).
Promissory estoppel does not allow recovery according to the “benefit of the bargain.”  Damages are instead measured looking “backwards,” by the injury suffered as a result of reliance.  
Equitable v. Promissory Estoppel.


Equitable estoppel based on present facts (“your franchise has been accepted”);


Promissory estoppel based on promises (“We will do ____”; or, “the franchise will be granted”).
Equitable estoppel has always been a remedy available in courts; yet promissory estoppel is relatively new.  Where a claim can be based on either EE or PE, it is always a much safer bet to claim on equitable estoppel.
Adjustments to contracts: the “Legal Duty Rule”:

If you already have a duty to do something, you cannot create fresh consideration in the contract


( the legal duty can come from the law
When parties wish to revise, change, or even discharge a contractual obligation after performance has begun, such adjustment is enforceable only if it is accompanied by [additional] consideration: i.e., consideration for the revision.
e.g. When there is a legal duty to pay, payment of a lesser sum than is due is not sufficient consideration for a promise by the creditor to discharge the balance of the debt.  
Levine v. Blumenthal

Facts: P leased to D store premises for 2 years: rent was $2,100 for the first year and $2,400 for the second year.  Before 
the end of the first year, D told P that it could not pay the higher rent for the second year because of bad business.  P agreed to allow D to pay the lower rent “until business improved,” but P testified that he agreed to this only “on account” [i.e., recover the difference when D is doing better?].  D paid the first-year rental rate for 11 months of the second year, before surrendering the premises.  P sued D for breach of K, seeking to recover the unpaid balance of the rent for the second year (i.e., 2400 – 2100 = $300, plus rent from final month).  

Issue: Could an oral agreement, not supported by consideration, to modify a written lease be enforceable?  Held, no.

Reasoning: The test for validity of an amended contract was whether there was an additional consideration adequate to 
support an ordinary contract, and consisted of something which the debtor was not legally bound to do or give. Payment of a lesser sum in satisfaction of a greater, cannot be satisfaction for the whole without additional consideration.  P received nothing for giving the discount.  D’s general economic adversity could not be a warrant to suspend its obligations as made in the original K.  
Levine represented the common law construction of the Legal Duty Rule.  
HOWEVER,
Prepayment (i.e. payment in whole), payment at a different place, or probably payment to a different person are variations from the preexisting duty that would alter the result.  
Also, payment in part with something other than money would do the same—e.g., if Levine had been willing to take a coat or a dress from Blumenthal’s stock…
Payment of sums of money: hypotheticals.  Suppose:


1. P lends $100; D returns $75.  



Bargain?  No.  P gave a “discount” to D in return for nothing.


2. P thinks he lent $100; D returns $75.

Bargain?  Perhaps.  Accepting $75 may be sufficient consideration for an uncertain thing—so long as P’s $100 was not a “liquidated debt” (i.e., “certain”).


3. P lends $100; D returns $75, at a more convenient place.  



Bargain?  Yes.  It may be worth something that P was paid back at a more convenient place.  

General rule: whenever you can find some kind of “equivalence” for the full sum of money, the payment of a lesser sum of money will do (esp. see Hypo #3, above).
In contrast to the traditional common law view,

UCC §2-209(1): An agreement modifying a K within this Article needs no consideration to be binding [of course, 

subject to a “good faith” requirement].
Fried v. Fisher: Legal duty rule is bypassable using promissory estoppel.

Facts: D and another were partners in a florist business, which required the 4-year lease of a building from P.  D wished 

to leave the business, and asked P whether he (i.e. D) could be released from the K, which P agreed to.  Later, 

D’s old business partner defaulted on the lease; P sued the partner and D for recovery of the lease.

Issue: Was P’s promise of release to D enforceable, even though it was a breach of the legal-duty rule?  Held, yes.

Reasoning: P’s release of D effectively amounted to a “discount” given in return for no consideration.  Under normal 

circumstances, this would not be an enforceable promise because additional consideration would be required for the discount.  

However, a claim of promissory estoppel applied here because D had substantially relied on P’s promise, to the extent of D embarking on a new business venture.  

Mahban v. MGM Grand Hotels, Inc.: Legal duty rule is bypassable by using “waiver.”

Facts: D leased retail space in its hotel to P.  The K provided that either party could terminate the lease if the premises 

were damaged to such an extent that it could not be put back into tenantable conditions within 180 days of damage.  60 days after which a fire in the arcade damaging the leased space, D sends a letter to P concerning the mall’s target reopening date and when P would be able to “begin remodeling within the arcade area” [thereby implicitly suggesting that P’s lease was to continue].  120 days after the fire, D terminates the K.  P sues for breach of K.

Issue: Was the K enforceable, even though D’s actions were within his “legal duty”?  Held, yes.

Reasoning: D argued that any promise to extend (specifically, continue) the lease was not enforceable because this 
constituted a modification to the contractual provision (allowing for termination within 180 days of damage) without there being additional consideration.  However, in writing the first letter to P, D had “waived” its rights as protected by the legal-duty rule, such that P could have reasonably relied on the first letter.  
Waivers (i.e. relinquishing a contractual right) traditionally require no consideration.  


( a derivation of the doctrine of estoppel, but it does not require a demonstration of detrimental reliance.  

Hence,

Two ways to bypass the legal duty rule:

(1) Promissory (or equitable) estoppel: see Fried v. Fisher
(2) Waiver: see Mahban v. MGM
Promises of Limited Commitment
Mutuality of Obligation.

Bilateral Contract: a bargain consisting of an exchange of a promise, for a promise.  The promised performance must be 

consideration for the counter-promise.  Hence, “mutuality of obligation”: both parties must be bound, or neither will be bound.
Indefinite/Illusory promises are not binding: e.g., a promise in substance, in exchange for a promise merely illusory.  This promise lacks mutuality.


Commitment on both parties must be serious.

Exception: Unilateral Contracts: There is no requirement of mutuality of obligation here, where the contract consists of 

a promise, in return for performance.  
Davis v. General Foods Corp.

Facts: P wrote D with an idea for a new food product.  D replied, acknowledging receipt of P’s letter and said that it 

would be glad to examine the idea, but only on the understanding that the use made of it by D, and compensation, if any, were matters solely resting in D’s discretion.  After P found out that D had used the recipe in its business but had refused t compensate P, P sued D for breach of K.  

Issue: Did D’s letter to P (acknowledging receipt of P’s letter, etc.) give rise to a binding agreement?  Held, no.
Reasoning: P’s contract claim inapplicable because the promise was indefinite, and hence unenforceable.  D could 

withdraw its promise at any time; hence, they had no commitment, and the K lacked mutuality (same as consideration).  
A claim in quantum meruit could not hold here, either, because the presumption of gratuitiousness still applied.

Possibility of establishing liability in General Foods could be grounded on 3 possible ways:

(1) Bargain: but too indefinite/illusory?

(2) Quantum meruit: but presumption of gratuitousness in those places still applies

(3) Reliance: detrimental reliance in the fact that D included the word “compensation” in its letter only to induce P into thinking that she would get financial benefit from the recipe because it was being used?

P here was making a gamble…and she lost.
Wood v. Lucy, Lady Duff-Gordon: implied “good faith” is a possible solution to lack of mutuality problem in exclusive Ks

Facts: D, “creator of fashions,” employed P to place her endorsements on the designs of others.  P had the exclusive right, 

for a year, to place D’s designs on sale, or to license others to market them.  In return, D was to have ½ of the profits and revenues derived from any Ks P made.  P claimed that he was faithful to the K, and D broke it, having put her endorsement on clothes of P’s competitor without P’s knowledge.  D, however, claimed lack of mutuality, arguing that P did not “bind himself to anything”—that he did not promise to use reasonable efforts to place D’s endorsements and market her designs.

Issue: Is P’s promise enforceable, even though P did not specifically promise to use reasonable efforts to promote D’s 

goods?  Held, yes.

Reasoning: In these exclusive Ks, it could be implied that P bound himself to use reasonable efforts.  The fact that D 
gave P an exclusive privilege meant that D was wholly dependent on P’s efforts; therefore, P’s acceptance of this exclusive agency was an assumption of its duties.  ( if D was to receive anything at all, P would have to perform.  Therefore, though not explicitly stated, P’s exercise of discretion was in fact limited by good faith.  The court was not to suppose that one party was to be placed at the mercy of another.  

Possible “good faith” argument?



Ks cannot be presumed to have been written with a presumption of “bad faith.”

For P, what kind of efforts would suffice to satisfy “consideration” in the K?



Reasonable efforts, whether that meant big profits or little profits.  

Perhaps P could argue that K was indefinite?


This would require specific performance: i.e. an outside person monitoring P’s activity.


More generally, where there is some kind of sacrifice made by some party (as in Lucy’s right to market her 

designs because she gave P exclusivity), the Wood v. Lucy situation appiles (i.e., reasonable performance is implied).  Reasonable efforts are required in exclusive dealing Ks.
Nat Nal Service Stations v. Wolf

Facts: P had an agreement with D that if P bought its gas from D, D would give P a discount on each gallon of gas 

purchased.  P purchased over 900,000 gallons of gasoline from D, but D refused to give the discount.

Issue: Is D obliged to give the discount to P?  Held, yes.

Reasoning: D must give the discount to P, once there was an order for gas.  Though D argued that the agreement was 
fatally indefinite because it did not cover any specific time frame, this was not true because every time P offered to purchase and D offered to sale gas, a separate contract was concluded.  Therefore, D was free, at all times, to discontinue payment of the discount by refusing to accept P’s order.  

As in here, consider whether a long-term K that would otherwise be indefinite/lack mutuality can be interpreted as 

a series of small, short-term, executed agreements. 
Cancellation clauses.

Cancellation clauses in a K are frequently upheld, so long as its exercise is restricted.  

More generally:

Just because one party has the right to do something (e.g. cancel the K) does not give the other party that right, nor does it make this K lack mutuality.  See Laclede Gas v. Amoco Oil.


Similarly,



Ks allowing termination without notice are likely to lack consideration, because it involves no promise by 

the employer ( use a lack of mutuality argument
(in contrast, if employer terminates only after 30 days’ notice, there is consideration here because he promises to continue the agency for at least 30 days).
UCC §2-201: Written agreements must be signed by both buyer and seller (this is controlling for sale of goods over $500).

e.g. if a $600 sales agreement is signed only by seller and not buyer:



if seller brings lawsuit against buyer, seller is not entitled to recovery:




buyer did not sign the agreement, and thus did not accept the terms of the contract.


-if buyer brings suit against seller, seller is still bound to the K because it signed the K.  seller has no defense of 

lack of mutuality.  

Exceptions to the rule:



UCC §2-201(3): A party that signed the K cannot recover from the party that did not sign K unless:



--The seller that signed already undertook an investment that cannot be taken back (e.g. a 

specially manufactured product that cannot be sold to another buyer);




--The non-signing party admits to admitting a certain quantity of goods: e.g., if buyer admits a 

certain number of shirts, buyer is bound to the agreement up to the number of shirts he admitted to have agreed to;



--The buyer has already received and accepted the product.  
Omni Group, Inc. v. Seattle-First Natl. Bank

Facts: The Clarks (Ds) listed 59 acres of their property for $3,000/acre.  P signed an “earnest money agreement” for the 

property, offering $2,000/acre.  Ds accepted the agreement, but sought to obtain P’s agreement to make improvements on the adjacent land as well.  The earnest money agreement was subject to P receiving a feasibility report that was satisfactory to P.  P decided to forego the feasibility study, and accepted Ds’ additional terms.  Ds, however, refused to proceed with sale.  P sued to enforce the K.  Ds argued that the promise was illusory because the obligation was subject to a feasibility study.  However, P argued that the feasibility study was a condition precedent to P’s duty to buy, and because the condition was for its [P’s] benefit, P could still waive the condition and enforce the agreement as written.

Issue: does a promise become illusory if promisor’s obligation is contingent on its satisfaction with a feasibility study?


Held, no.


Reasoning: Though a promise for a promise is what usually constitutes proper consideration, a promise for a 
promise dependent a on a condition did not necessarily amount to an illusory promise.  P has a duty to exercise its judgment in good faith: i.e., so long as the feasibility study said that the land was good, P was bound by good faith to accept the offer.
(P’s personal “satisfaction” requirement did not automatically make the K illusory, for the determination of whether the feasibility study was satisfactory is not within P’s unfettered discretion.  P does have a power to cancel the K, but this option is limited to the occurrence of specified conditions: i.e., P’s dissatisfaction with the report.  
Good faith: can perhaps keep an otherwise illusory promise enforceable, if one party’s exercise of personal discretion can be kept within reasonable bounds/ “good faith.”
Feld v. Henry S. Levy & Sons, Inc.: output contracts
Facts: D agreed to sell, and P to purchase, all bread crumbs produced by D, for one year.  After 250 tons of crumbs were 

sold, D stopped crumb production because the operation was uneconomical, though D did not try to obtain more economical equipment.  D said that it would resume production if the KP were increased.  P sued D for breach of K.  The trial court dismissed the claim.

Issue: Does the seller (D), under an output contract, have a good faith duty to continue production for the full contract 

term even if the contract does not specify any level of production?  Held, yes.  

Reasoning: Output contracts did not suffer from lack of mutuality and were not fatally indefinite, even though the 

quantity of the good demanded was not specified.  This was because “output” was held to mean the actual good faith output of the particular party.  A lawful agreement by either seller or buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.  
Short of the 6 months’ cancellation as required in the K, D was expected to continue bread crumb production in good faith, even if that meant no profits were being made.  Only if D had submitted clear evidence of more than trivial economic losses, would cancellation here be justified.  

[P would be entitled to consequential damages for 6 months, reflecting the 6 months’ required notice for termination?]


Output Contracts:


“Whatever production I have, goes to you.”


Is there not lack of mutuality here?




Buyer: “I’ll buy everything”




Seller: “If I produce, I will sell”
No.  Output contracts presume a good faith duty to provide a quantity that “makes sense”
( “Good faith” and reasonable diligence, not economic feasibility, were the proper standards for the output K.  

Output Ks should not diverge from reasonable estimates of production:

See UCC §2-306: [Output contracts refer to output levels] as may occur in good faith, except that no quantity 

unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output … may be demanded.



( the “good faith” requirement clearly is very fuzzy:


Not very clear as to when the courts will find it permissible to cancel the output K: 

“good faith” behavior certainly does not require bankruptcy or “bad faith,” but perhaps something in between.
Corenswet, Inc. v. Amana Refrigeration, Inc.: termination-without-cause provisions in franchise Ks
P and D had a distributorship K; either party could terminate on 10 days’ notice.  After a 7-year relationship, D terminated the K to give to somebody else.


Trial court granted P’s injunction against the termination, saying that termination was subject to a good faith condition; yet Appeals Court reversed. 
Good faith is weak grounds on which to contest express terminability.
If you try to undermine agreements negotiated by parties by using “good faith,” terminable-at-will contracts become a joke.  

Express terminability (as in the 10 days’ notice; no cause required) is certain to prevail over good faith, unless there is a specific statute stating otherwise.  

Courts, on the other hand, will be more willing to undermine termination-at-will because of concerns of “unconscionability”:

Something so “shocking,”


--in terms of the K itself: the K may be absurd, as in terminating a very good worker of many years;



--in terms of procedural unconscionability, i.e. superior bargaining power: e.g. coercion or pressure used 

on a person to make him agree to the bargain.



[Extremely difficult to trigger “unconscionability.”]

UCC §1-304: Good faith provision

UCC §2-302: “Unconscionability”


Hence, the hierarchy is as follows:

“Unconscionability” (§2-302)  >  Express terminability  >  “Good faith” (§1-304).

Sheets v. Teddy’s Frosted Foods, Inc.

Facts: P was employed as quality control director for D.  P discovered that some of the food pacakaged by D was not in 

compliance with state regulations, and that possible criminal violations existed because of false labeling.  P brought the problem to light with D, and was subsequently discharged in retaliation.  P sued D for wrongful discharge.  

Issue: May an employee be discharged for calling the employer’s attention to possible criminal violations by the employer?  

Held, no.
Reasoning: On grounds of contract, D was justified in its act because the contract was terminable-at-will, such that 

termination did not require just cause.
However, P was entitled to recovery on grounds of the tort of wrongful discharge, because D could not terminate P for a demonstrably improper reason in violation of public policy: as the quality control director, P was possibly subject to criminal prosecution for false labeling.  Therefore, P should not be forced into a position of being able to choose only between jeopardizing his continued employment (by flagging the problem with his employer), or risking criminal sanction.  


Counterarguments to Court’s reasoning?

P was not put in a “bind”: after all, he could have anonymously tipped off the authorities, thereby not putting himself at jeopardy…?


( or is this just the lesser of two evils?  He would still be criminally liable, even if he “kept” his job
Justifications for recovery based on tort/ “public policy”: Overarching public interests may prevail over traditional contract logic


Must reflect a grievance affecting society, and not just a private/individual grievance [as in a controversy 
between private parties over whether to offer (private) health insurance].


( the tort/K issue represents the weakening distinction between public and private

Chapter 3: The Making of Agreements
Mutual Assent: the Requirement of Offer and Acceptance
Required elements in every CONTRACT

--Promise


--Offer and Acceptance = (“Assent”)


--Consideration
Contract formation, specifically, requires Assent and Certainty.
“Offer”: a proposal by one party to the other, manifesting a willingness to enter into a bargain, made in such a way that the other 

person is justified in believing that his assent is invited and, if given, will result in a binding K between them.  
Requirements of an Offer:

1. Manifestation of intent
“Objective theory” of K: would a reasonable person in the shoes of the offeree feel that, if he accepted the proposal, a K would be complete?
Contracting party should be able to rely on the apparent intentions of the other party, without regard to his secret thoughts…

Factors considered in the “manifestation of intent” (no one of which is conclusive):

i. Words used: suggest intent, or mere invitation?
ii. Surrounding circumstances
iii. To whom proposal was made: proposal made to a large group of persons (e.g. advertisements) will more likely be construed as an invitation to make an offer, rather than the offer itself.
iv. Definiteness/certainty of terms
v. Written contract contemplated: is offeree bound on acceptance of the offer, or on subsequent execution of a proposed writing?
2. Certainty and definiteness of terms; and
3. Communication to the offeree.
“Acceptance”: a voluntary act by the person to whom an offer is made, by which such offeree exercises the power to create a K conferred upon her by the offeror.  It is the manifestation of assent in the manner requested or authorized by the offeror.

Requirements of an Acceptance:

1. Offer may be accepted only by the person to whom it was made.
2. Acceptance must be unequivocal and unqualified.
Embry v. Hargadine-McKittrick Dry Goods Co.: objective theory of K
Facts: P, manager of D’s sample department, had an employment K with D, ending Dec. 15.  P allegedly talked to D 

several times about reemployment and that on Dec. 23, he had told the president that he would not continue to work without another yearly contract.  The president responded, “Go ahead, you’re all right” [on which P presumed that he now had a new K].  In March. of next year, D dismissed P.  P sued D for breach of K; D, in defense, argues that the president had no intent to employ P in such words.  

Issue: Is mutual subjective intent required for a K?  Held, no. 

Reasoning: What was said here constituted a K, regardless of president’s actual intent or purpose.  A person’s intent 

corresponds to the reasonable meaning of his words and acts.  Intention is judged by outward expression, excluding questions in regard to D’s unexpressed intention.  It is immaterial what may be the real, but unexpressed, intention of D.  
The meaning of words is a question of fact, for the jury; yet in the case of non-ambiguous words, court could make  legalistic determination of its meaning without going to the jury.  

( i.e., words that were sufficiently clear did not require factual examination by the jury.


Note: Hypo

What are damages available to P?  
(value of K = $2,000; $500 = what P has received since March (when dismissed))


Expectation:



KP, minus anything P has received since being discharged




= $2,000 - $500.




Also, consider whether there is scope for mitigation: determined by proof.



Reliance:
Suppose that P turned down another job when he took up the K; and this other job offered a salary of $2,000.

( P entitled to recover $2,000 damages because reliance is capped by expectation (here, the KP)


Restitution:




The value P gave to D for three months = ¼ ($2,000)



Quantum meruit:

Presumption of gratuitousness unlikely here; P had been working with D for a long time, so you would not expect P to suddenly stop working for money.  
( P can recover value of his work: ¼ ($2,000)



Promissory estoppel (presuming such a cause of action is established)




Even in the absence of a valid K, P is entitled to recover for detrimental reliance
Hypo:
If the Court determines that X = contract, to a reasonable person:


( if both parties believes that X = K, then there is a K after all.


( if one party believes that X = K and the other believes that X = no K, then there is still a K (invoke the objective 

manifestation test)
( if both parties believes that X = no contract, then there is no K after all.

Here, the court is letting the subjective manifestation of the parties influence the objective (“reasonable person”) manifestation
Kabil Developments Corp. v Mignot: despite objective theory of K, subjective intentions do matter, to an extent

Facts: P alleged that a helicopter business owned by D orally agreed to perform services necessary for P to perform a 

construction K it had entered.  However, D did not perform the services and claimed that it had never entered into such a K.  P sued for the increased expenses of hiring another party to perform the job.  
At trial, P’s vice president was permitted, over objection, to testify as to whether he felt his company was bound to give the helicopter work to D as a result of a meeting between himself and an agent of D.  He said that he did feel that P and D were obligated to one another.


Issue: May a party to an alleged oral K testify as to whether he felt obligated to the other party?  Held, yes.

Reasoning: The objective theory of K applied here: assent must be manifested objectively, regardless of the subjective 

intent of the parties.  However, the objective theory does not necessarily prevent a party from testifying that he acted in the belief that he was making a contract.  If P’s vice president thought he was making a K, he might have objectively manifested assent from his communications or other overt acts.  

Subjective intentions have a role insofar as words do not mean everything.  Subjective intention casts light on other 
behavior that may have occurred: 


e.g., did the other party smile, wink, or in some other way connote that a K was made?

Subjective intentions are helpful in gathering “collective evidence,” even if objective manifestation is the general rule.
New York Trust Co. v. Island Oil & Trans. Corp.
The objective theory of K is what governs in K formation; but, in ascertaining what meaning to impute to words, the circumstances in which the words are used are always relevant and usually indispensable. 
With the standard being what a normally constituted person would have understood the contract meant, when used in their actual setting, it is abundantly clear that no such person, making the records here in such circumstances, would have supposed that they represented actual sales of oil.”  They were a sham that nobody intended to have any further function.

( i.e., even after taking into account subjective intentions as possible indicators of non-verbal intent to contract, the reasonable person would still not believe that a K was made.
McDonald v. Mobil Coal Producing, Inc.: objective theory and employee handbooks
Facts: P worked for D until he “resigned” over rumors that he had sexually harassed another employee.  P claimed that he 

was actually “dismissed,” because D asked P to either resign or face termination.  P sued D for breach of K, arguing that D’s actions (termination at-will) went against the terms of the employee handbook (suggesting that there procedures to determine whether there is just cause for termination); D argued that the handbook was not a valid K sufficient to modify the terms of P’s at-will employment.  
Issue: Could the employee handbook and evidence of D’s course of dealing with P be sufficient to modify P’s terms of at-

will employment?   Held, yes.

Reasoning: Though D claimed to have disclaimed any other employment relationship other than at-will employment

the disclaimer was not sufficiently conspicuous to be binding on P.  All D needed to have a valid disclaimer was 

to include in a very prominent position (set off, capitalized, etc.) an appropriate statement that there was no promise of any kind by the employer in the manual…The “objective theory” of K formation suggests that contractual obligation is imposed not on the basis of subjective intent of the parties, but rather upon the outward manifestations of a party’s assent sufficient to create reasonable reliance by the other party.
Different views of the McDonald court:

Promissory Estoppel?
Look at facts to see whether reliance was reasonable [perhaps P turned down other job offers because he believed that he had a permanent job here]; whether allowing P recovery would avoid some form of injustice (this would require an order to remand to trial).
However, remember Judge Posner’s view: Promissory Estoppel should not be applied to termination-at-will situations, because it was too easy for the disgruntled ex-employee to allege detrimental reliance


Contract


Same outcome as with PE

Disclaimer “clear enough”



This view would kill a claim in either PE or K.
( Because PE is insufficient to bypass a presumption of employment-at-will, unlike a contract (i.e. the K that P argued for: one that explicitly required termination with just cause), always avoid a claim in PE if you can have a claim in K.
Generally, 

When modification (i.e. thru a handbook) expands rights of the employee, an employee’s continued work constitutes “acceptance” of the “offer” (of modification); 


Yet

When the modification restricts rights of the employee, an employee’s continued work does not constitute “acceptance.”

It is possible for a K to have assent and no consideration, or conversely, consideration and no assent.

--If I agreed to pay Prof. Caruso $10 for every class she taught, there would be assent here: I offered, she accepted.  However, consideration is lacking here because of the legal-duty rule: Prof. Caruso would have taught the class anyway, because she was on contract with BU.
--In Moulton v. Kershaw (Below), there was consideration—payment in consideration of delivery of 2,000 barrels of salt—but no assent (D’s letter was mere solicitation, and was not an “offer” that P could “accept”).  

Certainty

Moulton v. Kershaw: An offer is no offer unless there is certainty.

Facts: D, salt dealers, wrote to P, stating that D was “authorized to offer Michigan fine salt, in full car-load lots.”  The 
letter contained a price and shipping terms, and concluded with a wish for an order (“Shall be pleased to receive your order”).  P responded the following day asking for shipment of 2,000 barrels of salt.  The day after, D withdrew the original letter.  P sued for damages.  

Issue: Does a letter stating that certain goods are available for sale at a specified price necessarily constitute an offer?  

Held, no.
Reasoning: K was not enforceable because of its indefiniteness: the letter did not contain any particular quantity of salt.  It 
was more reasonable to construe D’s letter as a letter of solicitation/advertisement, notifying people that Ds were in a condition to supply salt for the prices named.  Instead, had D’s letter said that “we will sell you all the Michigan salt you will order, at the price named,” then D would have been bound to deliver any reasonable amount that P may have ordered.

( In the above letter, if it had been construed as an offer, there would have been some substantive unfairness in making D accept any quantity of salt desired by P.  
Counterarguments:

Perhaps P’s order of 2,000 barrels of salt was indeed reasonable, considering that one car-lot was 80-85 barrels; hence 2,000 barrels is approximately 20 car lots( somewhat reasonable?

Certainty requirement is a common law rigidity.

Essential terms in a valid offer:
These terms can be stated either expressly or impliedly (i.e., can be reasonably inferred from dealings and relationship between parties, etc.), 
Yet the court will not imply terms where the offer is clearly incomplete (e.g., too many “subject-to” terms…).
1. Parties to the K;

2. Subject matter;

3. Time for performance

If omitted, courts will generally imply that the K was to be performed within a “reasonable time” from the date of acceptance.  
4. Price

If omitted, courts may imply a “reasonable” price (i.e. market price);
If indefinite, i.e. parties have made a price provision, but is too vague, then reasonable terms cannot be 

read “in lieu” of them; K here, would likely be unenforceable.
Restatement (Second), §33:


Two underlying theories of “certainty”:



--parties’ intent: both parties intended to be bound


--remedial certainty: the court knows enough, from either the paper itself or witness testimony, how to give 
remedies.
UCC §2-204(3) also requires the two prongs of certainty, but perhaps is slightly broader than common law:

Even though one or more terms are left open, a K for sale does not fail for indefiniteness if the parties intended to make a K and there is reasonably certain basis for giving an appropriate remedy.
How to interpret “open terms” in the UCC (“gap filling” provisions):
§2-305: if price is omitted or “to be agreed upon,” the price is a “reasonable price” at the time set 

for delivery.




§2-308: if place of delivery is not specified, it is the seller’s place of business unless the goods are 

known to be elsewhere at the time of contracting.




§2-309: if time for delivery is not specified, it is a “reasonable time” after the contracting.




§2-310: if time for payment is not specified, payment is due at the time and place of delivery.

***********************************The Restatement and UCC provisions differ by the price term
Josephn Martin, Jr. Delicatessen v. Schumacher

Facts: P signed a 5-year lease with D, which provided that P would pay a graduated rent over the term, ranging from 

$500/month in the first year to $650 for the fifth.  A clause in the K provided that tenant may renew the lease for another 5-year term at “annual rentals to be agreed upon.”  
P gave notice of renewal, but D asked for $900/month; however, an appraiser had given the property a fair-market rental of $545.  P sued for specific performance.  

Issue: Was a renewal provision in a lease enforceable if parties cannot agree on a price that was “to be agreed upon”?  
Held, no.
Reasoning: An agreement “to be agreed upon” is not, by itself, enforceable.  The renewal term did not contain any 
formula for determining the proper rent, and there was no indication that D assented to be bound by a reasonable rent imposed by a court (i.e., the landlord is free to charge whatever price he wishes).
Though the UCC may be applicable to contracts for goods in which there were open terms “to be agreed upon,” the UCC was not applicable here because this was a real estate contract.  

Counterarguments:
Promissory estoppel: Perhaps there is a “good faith” duty to reach a consensus: that, for D to request a price that was 

ridiculously over the fair market value would be a breach of “duty,” such that justice required something to be given to the tenant, because he relied on good faith negotiations…?


Specific performance: P has “entitlement to continue”: if parties cannot agree on specific terms, bring in a third party (e.g. 

appraiser) or try to work within the “four corners” of the lease (i.e., continue the linear trajectory of yearly increase in rent?).

Perhaps should be able to apply UCC rules to real estate cases, by analogy?
Empro Mfg. Co. v. Ball-Co Mfg. Inc.

Facts: D floated its assets on the market.  P, an interested buyer, sent D a “letter of intent” to purchase the assets for $2.4 

million.  The letter stated that P’s purchase “shall be subject to the satisfaction of certain conditions precedent to 

closing including, but not limited to” a definitive agreement and the approval of P’s shareholders and directors.  The parties could not agree on the security for the balance of the purchase price to be paid by P, and D began negotiating with another party to sell the assets.  P sued D for breach of K.  

Issue: Is a letter of intent sufficient to bind the parties to the K, if it is contingent on completion of a definitive agreement?


Held, no.


Reasoning: Because the letter of intent was subject to completion of the definitive agreement, the letter of intent by itself 

had no independent force.  In making an agreement “subject to” a later definitive agreement, the parties manifested an intent not to be bound by the letter of intent.  

Letters of intent are common ways for parties to approach agreement in stages, without fearing that preliminary understandings may bind them to specifics.  

Empro is in line with the (American) alitory (?) view of K formation (parties are not bound to K until they expressly do so): if we want people to contract, they have to be free to explore without being scared off by the “ghost of precontractual liability.”
Wheeler v. White: reliance on unenforceable promise

Facts: D agreed to obtain a $70,000 loan for P that would enable P to construct a commercial building on some land that 
he owned.  P promised to pay D $5,000 and a 5% commission on all rents.  D told P that he would have no trouble obtaining the money and that, if he did have trouble, he (d) would make the loan himself.  On that basis, D urged P to commence demolition of the existing building on the land, which had a market value of $58,500, which P did.  D then told P that he could not provide the loan. 
P sued for breach of K, to secure the loan and also pleaded in the alternative, that even if the K was sufficiently indefinite, D was estopped from asserting that the K was insufficient.  D argued that no K was formed because it lacked certainty, and that promissory estoppel did not apply.  Trial court sustained D’s claims, and P appealed.

Issue: Can P recover for reasonable reliance even upon an otherwise unenforceable promise?  Held, yes.


Reasoning: Justice and fair dealing require that one who acts to his detriment on the faith of conduct of the kind revealed 

here should be protected by estopping the party who has brought about this situation from alleging anything in opposition to the natural consequences of his own course of conduct. 
The result in Wheeler was one of intermediate liability: i.e., “almost a contract,” and was therefore almost a fully enforceable contract.  The only thing left open in the K was the interest term: anywhere between 0-6%.  

Hence, PE was applicable.

Should the reliance have been a little weaker, it is unlikely that PE could apply: see Empro v. Ball-Co (implicitly suggests that PE cannot be used to support enforcement of a letter of intent, because it was indefinite).
( The closer the parties are to having an enforceable K (i.e a complete K), the easier it is to invoke Promissory Estoppel.
Ambiguous Contracts
Ambiguity arises when parties’ expressions are susceptible to more than one logical interpretation( leads to uncertainty in the meaning of a party’s expression.
Raffles v. Wichelhaus

Facts: D agreed to buy P’s cotton, to be shipped to England from India aboard the ship “Peerless.”  D refused to accept 

delivery, because he meant the “Peerless” leaving Bombay in October, and not a different ship “Peerless” that left Bombay in December.  P sued for breach of K.

Issue: Where a contract was subject to two equally reasonable interpretations and the parties contracted with the different 

interpretations in mind, was the K enforceable?  Held, no.

Reasoning: This was a case of latent ambiguity in the K; the K did not indicate which “Peerless” was intended, and each 

party had a different interpretation, and neither party knew of the other’s interpretation.  There was no meeting of the minds.
Restatement, §20(1) applies to Raffles (the “Peerless” case):


This is a case of latent ambiguity: seller and buyer are convinced of different “Peerless” ships.


A rule of symmetry: nobody is blameworthy here. No party is more at fault than the other.



( Result?  No Contract

Frigaliment Importing Co. v. B.N.S. International Sales Corp.

Facts: P agreed to buy “fresh frozen chicken” from D.  To P, “chicken” meant chicken suitable for broiling or frying; to D, 

“chicken” meant any bird of that genus, including “stewing chicken.”  During delivery, P realized that the delivered chickens were not of the broiling or frying type.  


Issue: could D be contractually bound to P’s definition of a word, when both parties’ different definition of the same word 

were both valid and both parties acted in good faith?  Held, no.


Reasoning: An enforceable K depended on two sets of external signs: not on the parties’ having meant the same thing, but 

on their having said the same thing.  

In cases where a K had an ambiguous meaning, it would be useful to look within the K for assistance to finding the proper interpretation [though this yielded little in this case].  
Though P offered evidence in support of its meaning of “chicken” from others in the industry, there was no strong evidence of a common consensus.  

On the other hand, D claimed that the language in the K incorporated by reference to the Dept. of Agriculture’s regulations, which favored D’s interpretation of the word “chicken.”  

Furthermore, correspondence between P and D suggested that because D had referred to both “chickens” and “broilers” as distinct, if P were sincere in thinking that it was entitled to only those of the broiling or frying type, then it would not have let the delivery go forward.

P did not meet its burden of showing that “chicken” was used in the narrower than the broader sense.  

Restatement §20(2) applies to Frigaliment:


Choose to give the K the meaning that one of the parties intended.  

This is a rule of asymmetry: the belief that one party is more warranted than the belief of the other; hence, this latter party will bear the consequences of a future event when there is ambiguity.  

This determination of meaning is supplemented by objective interpretations surrounding it.

Restatement §20(1) v. §20(2):

Most of the time, one meaning will prevail; courts will try to find an interpretation of the agreement in favor of one side or another.


It may all depend on how far parties have gone to create mutual agreement: courts will put the burden of proof on P.

It is usually possible to determine that one party could have had reason to have understood the misunderstanding on one side, and was in a position to have corrected this misunderstanding.

Here, the outcome (invoke §20(1)? Or §20(2)?) depends mostly in interpretation.

Cobaugh v. Klick-Lewis, Inc.

Facts: P was playing at a golf tournament.  On the ninth tee a new car was on display, near signs that stated, “HOLE-IN-

ONE Wins this 1988 Chevrole Beretta GT Courtesy of KLICK-LEWIS Buick Chevy Pontiac.”  D had offered the prize for a charity tournament that took place two days prior, but D failed to remove the car and sign.  P fired a hole-in-one and tried to claim the prize from D, but D refused.
Issue: When a posted sign offers a prize for the successful accomplishment of a specific act, is anyone who accomplishes 

the act entitled to the reward, even if the sign was supposed to be taken down prior to the performance of the act?  

Held, yes.

Reasoning: Such prize-winning contests were unilateral Ks (promise for performance).  The promoter of a prize-winning 

contest, by making public the conditions and rules of the contest, makes an offer, and if before the offer is withdrawn another person acts upon it (i.e. accepts it), the promoter is bound to perform the promise.  
Consideration, which was present here, confers benefit to the promisor or detriment to the promisee: here,  D benefited from the publicity typically generated by such promotional advertising.  Also, in order to win the car, P had to perform an act which he was under no duty to perform.  Hence, here was the consideration: the car was to be given (promise) in exchange for the feat of making a hole-in-one (performance).  

Counterarguments:


Making a hole-in-one is more chance than skill?  


This prize had the element of gambling, thus making the unilateral K a violation of public policy (hence unenforceable)?
( In pari delicto: when both parties are at fault (here, for “gambling”), courts will not do anything to change the situation.
In response to an offer, acceptance can come in two ways:

--Promise (Bilateral K); or


--Performance (Unilateral K).  
In a Unilateral K, note the chain of causation: Offer( Acceptance.

Cannot be Acceptance ( Offer 

(e.g., if P did not notice the prize at the 9th hole until after he had fired hole-in-one, there is no unilateral K: offeree must know of the offer and act with the intention of accepting it.)
Allied Steel & Conveyors, Inc. v. Ford Motor Co.: “suggested” method of acceptance was not the only method

Facts: D received a purchase order from P, which stated that the K would not be binding until accepted and staed that 
acceptance should be executed on the “acknowledgment” copy, which should be returned to P.  The purchase order contained a provision requiring D to indemnify P against the negligence of D’s and P’s employees in connection with the work D was to perform in P’s facility.  During this work which had begun before “acceptance,” one of D’s employees was injured by one of P’s employees.  The injured employee sued P, who claimed indemnity against D.  D argued that it did not formally execute the K in the manner specified by the purchase order at the time of injury and D was therefore not required to indemnify P.

Issue: Is K formed where an offeree fails to comply with the suggested method of acceptance, but instead begins 

performance?  Held, yes.


Reasoning: The suggested method of acceptance was not the only method of acceptance: the words of the purchase order 

read “should.”  D manifested its intent to accept when it begun work, with the knowledge of P, and in accordance with the terms of the offer.  Thus, a K was formed.
Offeror may control mode of acceptance: “master of the offer”
Offeror may call for acceptance by promise, or by performance (and hence, determines whether unilateral or bilateral K).
Davis v. Jacoby

Facts: P had lived with the Whiteheads in her childhood, and they were very fond of each other.  After marriage, P 

remained close to them.  Later, Mrs. Whitehead fell ill, and Mr. Whitehead had fallen into financial difficulty.  Mr. Whitehead wrote, on Apr. 12, to Ps to ask them to come and help take care of him and his wife; in return, Mr. Whitehead would leave everything in his will to P.  On Apr. 14, Ps wrote back and said they would come.  After the deaths of the Whiteheads not long after, it turned out that the wills left everything to the Whiteheads’ newphews, and not P.  P sued the beneficiaries of the estate (D) for specific performance.

Issue: Was the K here unilateral [if so, Ps had no claim: their “performance” would have taken place after Mr. 

Whitehead’s death, thereby revoking the offer before it could be accepted]?  Held, no.

Reasoning: In cases of ambiguity over what is the required mode of acceptance, there was a default presumption of 

bilateral K, because this fully protected both parties.  
What Mr. Whitehead wanted was a promise, and not mere performance.  Given their close relationship, Mr. Whitehead knew he could rely on P.  

Note: concept of Unilateral v. Bilateral is extremely manipulable.  The outcome in Davis a matter of specific interpretation.  Could easily have gone the other way.  


( Courts may decide whether unilateral or bilateral based on the consequences that would occur…

In case of ambiguity, “presume Bilateral K”: symmetric protections:


( once there is a promise made, even the offeror is protected, in expectation.



v.


( in a Unilateral K, there is asymmetric protection:


Offeror is not protected if offeree does not perform at all: but see Restatement §32 and 62, below.
Why would offeror ever choose a unilateral K?


Unilateral Ks allow offerors free to revoke offers until performance begins; also,

Unilateral Ks allow a number of people to adhere to the award, without binding them all to the award.
Petterson v. Pattberg: traditional rule of Unilateral K.
Facts: P sued D for breach of K.  P executed a promissory note to D secured by a third mortgage on property owned by P.  
D wrote P that D would discount the amount of the mortgage if it was paid on or before a certain date.  P went to D’s home to pay, but D refused to take the payment, indicating that he had already sold the promissory note and mortgage to another party.  P wanted to pay off the mortgage because he had sold the land to a third party free of the mortgage, and so P had to pay off the full amount of the mortgage to this third party.  P sued D for the value of the offered discount on the mortgage.
Issue: May an offer of Unilateral K be revoked at any time prior to performance, even if the offeror knows that the offeree 

intends to perform?  Held, yes.

Reasoning: The offer of a Unilateral K may be revoked at any time prior to performance of the act required as acceptance.  

D revoked the offer prior to performance by P.  Though P was at D’s doorstep ready to give D the money, the offer was still not “accepted” because money was not in D’s hands.
Does P have a claim in PE?  Probably not:


PE hard to claim with Unilateral Ks because the offer can always be revoked before acceptance.  

Modern rules for Unilateral K are less formalistic: 
When offeree has rendered substantial part performance (and not full performance, as with the traditional rule), court now will not permit revocation of the unilateral offer by the offeror.

Restatement (Second) §32:

In cases of doubt, an offer is interpreted as inviting the offeree the choice of accepting either by promising to 

perform … or by rendering the performance.

( does this do away with the denial of presumed Bilateral protections of the parties in the First Restatement?  
No: because Unilateral Ks were changed in the Second Restatement to be accepted by part performance and not full performance:

Restatement (Second) §62(2): the beginning of performance becomes equal to performance.



(The offeror in the Unilateral K is therefore still protected.

Yet, under
Restatement (Second) §45: Offeror bound by Unilateral K, but not offeree (i.e., offeree can abandon performance without 

finishing it, and not be held liable for it.)
asymmetric protection
( this applies in cases of no ambiguity.
Brackenbury v. Hodgkin: K formed once substantial part performance begins

Facts: D promised her daughter and son-in-law (Ps) that if they came to Maine and cared for her during her life, she 

would give them the home farm on her death.  Ps did as she asked, but soon after their relationship deteriorated.  D asked Ps to leave; D also executed a deed to her son who knew of the K offer made by D to Ps.  Ps sued to secure reconveyance of the property.
Issue: if an offeror offers to convey property when an act is performed (Unilateral K), is a K formed when offeree begins 

performance of an act?  Held, yes.

Reasoning: K is formed when offeree makes a substantial beginning of performance.  Ps’ moving from Missouri to Maine 

to take care of D constituted substantial part performance.  
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