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BOSTON UNIVERSITY SCHOOL OF LAW

To:  Students in Section B, 2004-2005
   Date:  May 17, 2005

From:  Mark Pettit

Subject:  Contracts Final Examination


The purpose of this memorandum is not to present a model answer but rather to provide some information about (1) what I was looking for on the final examination and (2) the grading procedures that I used.  I hope that the information provided will be of some use to you for future examinations.  I also hope that you will not view your grade or the examination itself as the measure of the course.  For my part I do not believe that the examination grade measures what you took from the course.  The grade is only the result of my best effort (using a decidedly imprecise system) to evaluate relative performance in writing answers to a particular set of questions on a particular day.  My hope is that you will remember this course by what happened in the classroom over the course of the year and not by the grades you received on the examinations.   I enjoyed this class, and the people in it, tremendously.


If you have any questions about your exam or the grades after reading this memorandum and your exam, please do not hesitate to see me.  I can make available to you the highest-scoring answers of other students for each question.  This year I am attaching this memo to an e-mail message to the class.  You may pick up your exam (and a hard copy of this memo) from my secretary in Room 1134.  Since I have made only a limited number of copies, please return this memorandum when you are finished with it.  Also, please return your exam so that I can retain a complete set.  Feel free to make your own copy of either this memo or your exam.


I will address only what I think to be the major issues; each question presented several possible additional issues, and sometimes people earned points for discussing issues not included on my checklist.  It is important to keep in mind that there are no right answers.  I tried to formulate issues with good arguments on both sides.


When you pick up your exam, you will see on the inside cover of your first bluebook, or on the back of the first page if you typed your exam, your raw scores for each question.  I assigned a total of 400 raw points for each of the three questions on the final exam.  The reason for the 400 figure is that it allowed me simply to add in the raw points from the mid-year exam for a total raw score that weighted the mid-year at 20% of the final grade (400 x 3 = 1200 plus 300 from mid-year = 1500 total possible points).  For each question, I assigned a number of points for each issue, depending on the importance and complexity of the issue.  This memo indicates how many points I allocated to each issue, and you can see what percentage of points you received for that issue.


The point totals can be misleading for a couple of reasons, however.  First, even if you missed an issue entirely you did receive some points.  For example, for a 50-point issue the minimum score might be 25, for a 100-point issue the minimum might be 60, etc.  Also, throughout the grading process, my efforts were directed at consistency and relative grading, rather than at an assessment of absolute performance.  Thus it is possible for you to receive the same number of points for two issues, even though one discussion seems somewhat stronger or more detailed, if most other people also wrote stronger answers on the same issue.  I tend to grade on the low side in order to leave enough room for exceptionally fine answers.  Usually the median grade for an issue is around 80% of the possible points.  Again, keep in mind that all the grading is relative, so that the absolute scores do not tell the story.


I graded each question separately (using three different orders), without knowing what the scores were on the other questions.  At the end of the process, I added together the raw scores on the three questions and the mid-year exam to get a total raw score.  I then had to convert the raw scores to the required distribution (that is, 0-5% A+; 20-25% A+, A, A-; 40-60% B+ and above; 10-50% B; 10-30% B- and below; 5-10% C+ and below; and 0-5% D and F).  

Despite the apparently large number of points that I used in an attempt to spread people out, in fact the raw scores were packed together pretty tightly.  The result is that I had to make grade distinctions on the very narrowest of margins—sometimes just one raw point.  I know that the results are arbitrary at these margins, but these distinctions are unavoidable under the curve requirements.  I have been a supporter of curve grading, however, despite its obvious problems.  Prior to the curve we had large disparities in grades, depending upon the particular grading practices of the instructors.  I think that some uniformity is necessary, particularly in the first year.  

The following is the chart of total raw scores and their corresponding grades:
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Be sure to let me know if you discover a calculation error.  The rules of the Law School allow grade adjustments for calculation errors (but not for any other reason).  I did not raise or lower any grades on the basis of classroom participation.

Question I  (Parsons v. Duane College)


I adapted this question from the facts of Ling v. Board of Trustees of Doane College, 1999 WL 571280, unpublished opinion, July 27, 1999.  I added some facts to create additional issues. 

1.  Promissory Estoppel/Misrepresentation.  (50 points) The first set of issues relates to the statements made by the chairman of the sociology department to Parsons and perhaps to statements made in the faculty handbook (although my main discussion of the faculty handbook is in part 2 below).  In addition, Parsons might argue that the fact that the college entered into a contract with Parsons that extended beyond the time of expiration of his visa amounted to a promise to assist him in obtaining an extension of his visa.  In the actual case, the plaintiff brought a fraudulent misrepresentation claim that the trial court rejected.


The chairman told Parsons that “Duane College was extremely pleased with Parsons’s performance and would do everything possible to assure that Parsons’s visa would be extended.”  Notice that the chairman made these statements after the formation of the contract, and thus the parol evidence rule would not operate to exclude proof of these statements.


Duane College might argue that the sociology chairman had no authority to make these statements on behalf of the college.  Parsons knew or should have known that the Board of Trustees has the final say in academic employment decisions following a process that moves through the college hierarchy.  The chairman had no actual or apparent authority to bind the college on these matters.  Parsons can respond by arguing that he acted reasonably in relying on these statements because the college had placed the chairman in the position of Parsons’s boss.  If the chairman was responsible for Parsons’s prior reappointments, that would greatly strengthen Parsons’s argument about his authority.  


The college might argue next that the chairman told the truth at the time he spoke, and that the college actually did “everything possible to assure that Parsons’s visa would be extended.”  The college was pleased with Parsons’s work, and it initiated a process, required by federal law, to get his visa extended.  It simply turned out that the required process produced a result that made it illegal to extend Parsons’s visa.  Surely a court would not hold the college to a promise to conduct a sham search for candidates.  Some people suggested that the college might cite Blatt v. University of Southern California as a similar case in which the court found that the college had kept its promise.  In Blatt, the court pointed out that the university had promised only that Blatt would be eligible for election to the honor society, not that he would be named.  Similarly, in this case the college promised to do everything possible to assure the extension of the visa.  It did not, and could not, promise that the visa would be extended.


Parsons could argue that the college did not do everything possible to assure that his visa would be extended.  Even though the college knew since 1996 that his visa was set to expire on June 30, 1999, and even though Parsons specifically reminded the college in November 1998 of this impending expiration, the college waited until January 1999 to begin the renewal process.  The college ultimately hired someone less qualified, and never even filed for an extension for Parsons.  (I address the issue of qualifications more fully in part 4 below.)


Even if Parsons can convince the court that the college made a promise and then broke that promise, Parsons still has to prove reliance on that promise.  He could argue that he relied on the chairman’s assurances by not seeking other employment.  Had the college not promised to do everything possible to extend his visa, he would have contacted other schools.  The fact that he was later hired by Florida State University demonstrates that he could have obtained alternate employment that would have prevented his deportation. The college could argue that Parsons could not reasonably rely on any statements by the college on the subject of visa extension, since the college does not have ultimate control of whether or not the government will extend any visa.


2.  Faculty Handbook Provision and Disclaimer. (75 points) At the time of his initial employment, the college gave Parsons a copy of its faculty handbook and told Parsons that the conditions of his employment were set out in the handbook. Parsons will point to the language in the handbook providing that faculty members with more than two years of service are entitled to twelve months notice that they will not be reappointed. In this case, the college gave notice of non-reappointment on April 5, 1999, less than three months before his employment was terminated and less than five months before the final day of his employment contract.  Thus, the college breached its contract with Parsons or, alternatively, is liable to Parsons under the doctrine of promissory estoppel.


Duane College will respond that the faculty handbook did not create any contractual rights or obligations or contain any promises.  On the first page of the handbook, the college makes it clear that the college reserves the right to change any of the terms of the handbook without notice.  Restatement (Second) of Contracts (hereinafter R2K—adopting an neat abbreviation used by one of you) section 21 provides that “a manifestation of intention that a promise shall not affect legal relations may prevent the formation of a contract.”  In Ferrera v. A. C. Nielsen, the court ruled that a disclaimer in an employee handbook made it sufficiently clear that the employer did not intend to be contractually bound to the provisions of the handbook.  In Eiland v. Wolf, the court applied the same argument to a school catalog.  In both cases, the court found that the language of disclaimer negated any intention to be bound, and thus prevented the creation of any contractual rights or obligations.


Parsons has several possible arguments to make in response.  First, he might argue that the disclaimer was not conspicuous enough for the court to give it effect.  Although the disclaimer was on the first page of the handbook, it was in regular type, and there was no effort to emphasize or highlight it.  In Ferrera, the disclaimer language was preceded by the word “Important” in bold type.  In Evenson v. Colorado Farm Bureau Mutual Insurance Co., the court found that a disclaimer that is not emphasized, where nothing is done to make it stand out from the rest of the text, is not conspicuous.  Duane College could cite Eiland as a case in which a court gave effect to a disclaimer in regular type on the first page, which is the same situation as in this case.


As a separate argument, Parsons could argue that even if the court finds that the disclaimer is sufficiently conspicuous, the language of disclaimer is not as clear as in the other cases.  In Ferrera, Evenson, and Eiland, the language refers specifically to the handbook not being a contract or not creating contractual rights.  In this case, there is no language denying the existence of a contract or contractual rights.  The language simply says that the Board of Trustees reserves the right to change the terms (a word that itself suggests contract) without notice.  Parsons might argue that this language does not indicate clearly enough that the handbook is not intended to set forth contract terms.  Duane College could argue in response that terms that can be changed by one party without limitation and without notice are illusory and cannot be the basis of any contract rights.


Parsons can argue that even if the college retained the right to change any terms without notice, they did not do so here.  Parsons could argue that this language means that the college could change its policy prospectively; it is not locked into a requirement of giving twelve months notice of non-reappointment forever.  But the college cannot change the terms after the fact with respect to a single employee.  It cannot change its policies just to defend a lawsuit.  If the college could do that, then the faculty handbook is nothing more than a hollow document meant to deceive employees.  The court should not allow such an injustice.  Employees are hired or retained on the basis of appealing benefits proclaimed by the personnel department.  The company should not be able to get the benefit of its employment policies, while using its lawyers to avoid any responsibility for these policies.  If this is the position that the employer wishes to maintain, make the personnel people tell prospective employees, “You have absolutely no rights to any benefits from this company.”  Duane College might respond that this is exactly what the language on the first page of the handbook says.


Finally, Parsons might argue that the actions of Duane College establish that the college does follow the provisions of the faculty handbook, and these actions override the language in the handbook.  This argument was the one that prevailed in Evenson.  It is a kind of “actions speak louder than words” argument that courts sometimes employ in a wide variety of contexts.  There is not enough information given to determine whether Parsons has much likelihood of success with this argument.  


3.  Excuse Doctrines for Duane College.  (50 points)  In the actual case, the college (Doane College) conceded that it was contractually obligated to provide Professor Ling twelve months notice of non-reappointment.  (There was no disclaimer in the faculty handbook in the actual case.)  The college’s defense was that it was relieved of this contractual obligation once it appeared that the professor would not be obtaining a visa extension.  This was the main issue in the actual case.  Although most people discussed the college’s potential excuse arguments, quite a few people missed this set of issues entirely.  Those who did not discuss these issues lost a considerable number of points.


The court in the actual case concluded that the college was excused from performance under R2K section 261 (impracticability) and section 265 (frustration).  Federal law imposed on the college a requirement to conduct a search for the most qualified candidate before requesting a visa or visa extension.  Once a more qualified candidate was identified, it was impossible for the college to provide twelve months notice of termination.  The college could not reappoint Parsons without violating the law.  The frustration argument is that the purpose of Parsons’s employment contract is totally frustrated if he cannot legally teach in the United States.  So the college can argue that under any of the doctrines of impracticability, frustration, mistake (the contract was formed under the mistaken assumption by both parties that Parsons could legally perform the entire contract), or illegality (although we did not study this doctrine specifically, see R2K section 264), the duty of the college to provide twelve months notice is excused.


Perhaps a better way for Duane College to structure the argument is to argue that it is not asking the court to excuse its nonperformance, but rather it is simply asking the court to recognize that the college had no duty to provide the twelve months notice under the terms of the contract between the parties. The college could argue that the contract was subject to an implied condition that Parsons would be legally permitted to teach in the United States.  This argument could be based on the reasoning of the classic case of Taylor v. Caldwell.   In that case the court began its analysis by looking at personal services contracts and observing the general rule that these contracts are subject to the implied condition that the person will be alive and perhaps in the case of the painter that he have his eyesight.  In the personal services contract we have here, both parties contracted on the basis that Parsons would be able to fulfill his contractual duties without breaking the law.


A few people discussed whether the implied condition here would be a condition precedent or a condition subsequent.  Some argued that a visa or visa renewal was a condition precedent to the duty of the parties to perform.  Others argued that since Parsons already had a visa, non-renewal would be a condition subsequent that would discharge the college’s duty to perform.  The distinction, no longer employed in the R2K, affects the burden of proof.  Parsons would have the burden of proving the condition precedent, and Duane College would have the burden of proving a condition subsequent.  But since there really is not any factual question about the non-renewal, I am not sure it matters in this case how the implied condition is characterized.


Parsons has several possible responses to this set of arguments.  First, he might argue that the events here were entirely foreseeable by Duane College.  As an employer it knew or should have known the rules with respect to hiring foreign nationals.  It knew or should have known that the employment contract with Parsons for 1998-99 extended beyond the term of his visa.  It was foreseeable that a candidate more qualified than Parsons might be found.  The court should not excuse the college from performing its contractual obligations because of events that were so clearly foreseeable.


Parsons might also argue that excuse doctrine is not appropriate when one party’s fault contributed to the change of circumstances.  Here Duane College could have avoided this problem by not hiring Parsons for a time period beyond the term of his visa or by conducting a search much earlier than it did.  There is no suggestion here that the federal regulations unexpectedly changed.  It was the college’s fault that compliance with Parsons’s employment contract conflicted with federal regulations.


Parsons could also argue that the college would not face extreme hardship if the court requires it to comply with the contract.  If the court requires the college to pay Parsons his salary until April 5, 2000, the amount would not be prohibitive for Duane College, even if reliance damages are added (see remedies discussion in part 5 below).  Parsons can argue that the hardship imposed on him if Duane College is excused will be far greater.


In the actual case, the court rejected these arguments.  It reasoned that the college’s ability to provide the twelve months notice did not depend simply on the actions of the parties to the contract.  It depended on an unknowable outside factor: the qualifications of those applying for the job.  The court thought it quite unrealistic for the college to conduct a search so far in advance that it could get the results of the search in time to provide the contractually established notice period. 


4.  Good Faith and the Decision Not To Reappoint.  (50 points)  Parsons will argue that Duane College violated its duty of good faith by replacing him with someone who was obviously less qualified.  Although the Uniform Commercial Code introduced the concept of a good faith obligation in every contract to most courts, the R2K has now adopted the idea, in section 205.  


The problem for Parsons is that the obligation of good faith is a limited one, and Parsons will have difficult problems of proof.  First of all, Parsons will have trouble trying to prove to a court that he is more qualified than his replacement, John Procter.   Parsons will argue, as Ling argued in the actual case, that he has a Ph.D. and Procter has only a Master’s degree.  In addition, Parsons has more teaching experience than Procter has.  But other factors might be relevant to determining relative qualifications for the job.  For example, published work, academic grades, schools from which the applicant earned degrees, student evaluations, and a host of other factors might be legitimately considered.  In the actual case, both the trial court and the appellate court specifically refused to substitute their judgment for the judgment of the college.  I think that most judges would be similarly reluctant to second-guess academic judgments here.    


Even if Parsons were successful in convincing a judge that Parsons was more qualified than Procter, he might still not have proved a breach of the obligation of good faith.  As Judge Posner argued in The Original Great American Chocolate Chip Cookie Co. case, the obligation of good faith does not require a party to a contract to act reasonably.  Most courts agree that it simply requires parties to act honestly.  So Parsons would have to prove that Duane College claimed that Procter was better qualified as a pretext for avoiding its contractual obligations to Parsons.


It seems hard to believe that Duane College would hire someone it believed less qualified.  The fact that the recommendation was made by a faculty committee seems to make it even less likely that the college was using academic qualifications as a pretext for something else.  Parsons might perhaps try to argue that Duane College hired Procter to avoid having to deal with the red tape of immigration regulations, or that it wanted to hire someone who would cost less money, or that it was discriminating against Parsons because of his immigrant status.  In any event, Parsons would have the difficult task of proving that the college knowingly lied when it said that Parsons was not more qualified for the job than Procter.


5.  Remedies.  (75 points)  If the court rules against Parsons on his breach of contract and promissory estoppel claims, then Parsons would have no remedy against Duane College, unless he could prove that the college did not pay him for work done, and thus was unjustly enriched.  For the analysis below, I will assume that the college paid Parsons through June 30, 1999, but not for the months of July and August of 1999.


Assuming that the court finds for Parsons on his breach of contract claim, it seems quite unlikely that Parsons would seek specific performance.  He already has accepted another, higher-paying academic position.  If he did seek specific performance, it is quite unlikely that he would get it because this contract was for personal services, and there is an almost universal rule against specific performance of personal services contracts.  Parsons might argue that the reasons for the rule apply when the employer is seeking specific performance, but not when it is the employee who wants the contract specifically enforced.  An order of specific performance would not require Duane College to perform personal services, but only to accept and pay for personal services.  Nevertheless, courts rarely order specific performance in cases of employer breach.


What damages could Parsons recover for breach of contract?  Parsons most likely would seek expectation damages.  He would claim his unpaid salary of $8,000 ($4,000 for July 1999 and $4,000 for August 1999) for the remainder of his 1998-99 contract.  He might also seek to recover $48,000 for the 1999-2000 academic year (or a higher amount if there is an established salary increase for each year of service).  He would argue that since he did not receive timely notice of non-reappointment, he is entitled to the salary for the following academic year that he would have received had he been reappointed.  Duane College might argue that the most that Parsons could possibly recover would be twelve months of salary following the April 5, 1999, notice of non-reappointment.  In other words, Parsons could recover until April 2000 and not through August 2000.  


Duane College might argue that Parsons did not fulfill his duty to mitigate damages.  When an employer wrongfully terminates an employee, the employee has to use reasonable efforts to find substitute employment that is not different from or inferior to his prior job.  If the employee does not do so, he or she will not be able to recover full expectation damages.  Here the college will argue that Parsons did not make adequate efforts to obtain another academic position.  Since he was notified of his non-reappointment in early April, he had adequate time to find a teaching job for the 1999-2000 academic year.  Parsons will argue that he did do everything reasonable to get another academic job, but that he could not get another job in the United States with his impending visa problems, and it was too late to get an academic job in England after June 30.  The facts of the question do not provide sufficient information to determine whether or not Parsons took reasonable steps to mitigate his damages.


Parsons did earn the equivalent of 25,000 United States dollars from his job as a waiter in England.  Even though he did not have to accept this different job, since he did take it these earnings would be subtracted from his damages.  Thus if the court allows him wages for the full 1999-2000 academic year, Parsons’s lost salary would be $8,000 for July and August 1999, plus $48,000 for 1999-2000, minus $25,000 actually earned, for a total of  $31,000.  If the court accepts the college’s argument that Parsons’s lost salary should be cut off in April of 2000, then Parsons’s lost salary would be $40,000 (July 1999 through April 2000, if April 2000 is included) minus $25,000, or $15,000.


Parsons would also attempt to recover the $6,000 in expenses incurred in moving back to England from Nebraska.  Parsons could argue that this $6,000 is recoverable under an expectation theory, since he would not have incurred these expenses had Duane College not breached the contract.  Duane College might possibly argue that he would probably have to move back to England at some time, so these costs are not attributable to the breach.  Parsons could also argue for recovery of this $6,000 on a reliance theory.


Duane College might argue that the $6,000 in moving costs is too remote and unforeseeable to be recovered.  Parsons can argue in response that it should have been quite foreseeable to the college that he would have to move out of the United States if he did not get a visa extension.  There does not seem to be a certainty problem here either.  Assuming that the $6,000 was a reasonable charge for moving back to England, Parsons would seem to have a fairly strong case for recovery of this amount.


Parsons probably would have a much more difficult time getting the $5,000 he spent to move to Florida from England.  Duane College could argue that it was not foreseeable that he would make this move.  In addition, these costs are too remotely connected to the breach.  Finally, at the very least, the costs of a move from Nebraska to Florida should be subtracted from the $5,000.  Parsons can argue that the college knew that he wanted to continue to teach in the United States, and thus is was foreseeable both that he would have to move out of the United States and then move back.  He would not have incurred any of these costs if the college had not breached.  It seems unlikely that a court would accept Parsons’s arguments and award him the $5,000.


Duane College might attempt to argue that the breach propelled Parsons into a higher paying job, and that his higher salary on the new job should offset his damages; otherwise, he will be put in a better position than if the contract had been performed.  The court is likely to reject this argument.  The Florida State position does not begin until the 2000-01 academic year, and, even if Duane College had reappointed Parsons for the 1999-2000 academic year, that year would have ended prior to the commencement of the Florida State position.  Parsons might cite Vines v. Orchard Hills, Inc. for the proposition that this subsequent rise in salary should not figure into the damages calculations.
6.  General.  (100 points)  For each question, I reserved a quantity of points for the general quality of the answer.  This category mitigates to some extent the penalties to those who analyze and discuss well but who miss issues that I think are important.  On the other hand, it is more subjective and more subject to the vagaries of fatigue, perspective, etc.  For this category I use a "gestalt" method:  What is the general quality of the analysis and writing?  How thoughtful is the answer?  Does the form of the answer comply with the question being asked?  How consistent is the analysis?  Does the answer provide any new insights or approaches?  Does the answer take policy issues into account?  Are the arguments presented cogently?  Some instructors use only this method of grading, but I do not have enough confidence in my grading skills to use it as my sole method of grading.  I would be interested if you have any views on the fairest approach to grading essay questions.

Question II  (Gorman v. Anderson)

I based this question on the facts of Forman v. Benson, 112 Ill. App. 3d 1070, 446 N.E.2d 535, 68 Ill. Dec. 629 (1983).  I did simplify the facts and make a few changes, but the story is pretty much the same as the actual case.

1.  Contract Formation.  (50 points)  As most of you understood (although a few did not), a building is not a good, and thus the Uniform Commercial Code would not apply to this case.  Since the contract at issue here involved the sale of real estate, the contract, and any modifications, have to be evidenced by a writing sufficient to satisfy the Statute of Frauds.

Gorman made a signed offer to purchase Anderson’s building.  The offer states a purchase price and payment terms, and seems adequate to satisfy the legal requirements for an offer.  Anderson signed the offer, the usual mode of accepting such an offer, but also added a handwritten statement that his acceptance was “subject to seller’s approval of buyer’s credit report.”  The first question is whether Anderson’s actions constituted an acceptance of Gorman’s offer or a counteroffer.  Under the common law “mirror image rule,” a purported acceptance operates as a true acceptance only if it accepts the offer without any qualifications or additions.  Anderson’s response to Gorman’s offer would not be an acceptance under this rule.  R2K section 59 seems to adopt the mirror image rule, but R2K section 61 seems to soften the mirror image rule somewhat.  It states that a purported acceptance that requests a change or addition to the offer is not invalidated by that request unless acceptance is made to depend on the offeror’s assent to the changed or added terms.  

In this case, it seems clear that Anderson does not intend to accept Gorman’s offer unless he is satisfied with Gorman’s credit report.  In Chirichella v. Erwin, the court noted that the words “subject to” were words used to express a condition.  Thus, even under R2K section 61, it seems hard for Gorman to deny that Anderson has made a counteroffer, not an acceptance.

Assuming that Anderson has made a counteroffer, the next question is whether Gorman accepted that counteroffer.  When Gorman received a copy of the counteroffer, he gave Anderson $10,000 as “earnest money,” and later he submitted his credit report, along with other information indicating that he thought that there was a deal.  Some people suggested that Gorman would argue that he never accepted Anderson’s counteroffer.  I do not think that Gorman would make this argument, because he is the one who wants to enforce the contract.  It is true that he would prefer a contract without the credit report condition, but if he loses that argument as I have suggested he would, then he wants to argue that he did accept Anderson’s counteroffer.

So it seems likely that a court would conclude that Anderson made a counteroffer and that Gorman accepted that counteroffer.  It is true that Gorman never signed the counteroffer, but the counteroffer was signed by “the party to be charged,” since Gorman is suing Anderson to enforce the contract.  

Thus there seems to be a contract, but performance is subject to Anderson’s approval of Gorman’s credit report.  As we saw in Kingston v. Preston, it would not make sense to view the provision of an acceptable credit report as a mere promise.  The whole problem is that the creditor does not want to rely merely on the promises of the debtor.  Thus a satisfactory credit report is a condition of Anderson’s duty to perform. Moreover, it does not seem to be a promissory condition. In other words, if Gorman does not provide a satisfactory credit report, he is not liable for breach of the contract.  The only consequence is that Anderson does not have to go through with the sale. 

2.  Satisfaction Clause.  (75 points)  The next set of issues involves the interpretation and implementation of the condition that Anderson approve Gorman’s credit report.   In the actual case, the court analyzed this condition as an express condition of satisfaction, and I think most courts would take the same approach.  Several people did not discuss conditions of satisfaction, probably because the clause did not use the word satisfaction.  These people lost points, although I did give partial credit for other ways of analyzing this condition.  For example, some people viewed the added clause as a demand for assurances.  Although I think that the clause was not really a demand for assurances, I did award points for this discussion.

As we saw in Fursmidt v. Hotel Abbey Holding Corp., satisfaction clauses generally fall into one of two general categories.  If the performance relates to matters of “operative fitness, utility or marketability,” then the party to be satisfied must have a reasonable basis for his or her dissatisfaction.  For this class of cases, objective criteria are available by which to measure performance.  On the other hand, if the performance relates to matters of “fancy, taste, sensibility or judgment,” then the party to be satisfied does not have to act reasonably, but does have to act honestly.

Before discussing arguments on both sides about which category applies in this case, it is helpful to look first at what it is that has to be satisfactory to Anderson.  Gorman will argue that the language of the condition makes it clear that Anderson must be satisfied with Gorman’s credit report.  Anderson will argue that, although the real estate agent used the term credit report, it was clear to all parties that he really was concerned not with the credit report but rather with Gorman’s creditworthiness.  His concern is about Gorman’s likelihood of making his payments, not with just what a credit reporting agency says.  Gorman might argue that any evidence about a concern for general creditworthiness would contradict the writing of the contract, and thus be excluded by the parol evidence rule.  Anderson might respond that extrinsic evidence would not contradict the writing, but rather put the term “credit report” in a context that would include its purpose.

Gorman will argue that satisfaction with a credit report should be measured under a standard of reasonableness.  Credit scores, credit history, amount of debt, etc. can all be measured objectively. Gorman will argue further that even if the court finds that it is general creditworthiness that must be satisfactory, the standard still should be an objective one.   Loan officers make decisions to loan based on objective criteria every day.  There is nothing of fancy or taste in the decision about creditworthiness.  Since objective criteria are available, they should be used.  Otherwise, it is too easy for someone to claim dissatisfaction falsely in order to avoid his or her contractual obligations.  Indeed, the reason that Anderson gave for his dissatisfaction, the ratio of Gorman’s liabilities to his liquid assets, is something that can be measured objectively.

Anderson will argue that a decision whether to extend credit involves judgment that cannot be limited to numbers.  He might point out that he is not a professional lender, but rather an electrician with only one building to sell.  He should not be forced to extend credit to someone if he genuinely believes that he might not receive payment in full.  What is ultimately involved is judgment about what will happen in the future, not what happened in the past.

In the actual case, the trial court applied a reasonableness standard.  The Appellate Court of Illinois reached the opposite conclusion.  It agreed with the trial court that the condition concerned matters that were “capable of objective evaluation.”  But the appellate court went on to say that it was clear that the provision in question was added at the insistence of the seller.  The court thought that it was also clear that the provision was intended to give the seller “the freedom of making a personal and subjective evaluation of the plaintiff’s credit worthiness.”  Thus the court applied the subjective standard.

Assuming first that the standard to be applied is the objective one, Gorman will argue that Anderson’s dissatisfaction was unreasonable.  He has a high credit score, which means he has a good record of paying his debts. His credit is so good that a bank will lend him  $175,000.  (I took this fact from the actual case, although I raised all the numbers about proportionately to make the story seem more in line with today’s property values.  The fact that a bank would make an apparently unsecured loan for a third of the price of a building that was payable over a ten-year period was intended to constitute positive evidence of creditworthiness.  Several people, probably not experienced in real estate finance, viewed this fact as a negative.  They argued that if the bank would lend only $175,000 to Gorman, why should Anderson loan him $525,000?  Had I known that this fact would be misleading, I would have left it out. Nobody lost any points based on this fact.)    

Anderson will argue that he had objective reasons for his dissatisfaction.  A past history of paying debts on time is not the only measure of likelihood of payments in the future.  Here he observed an alarming ratio of Gorman’s liabilities to his liquid assets.  If his creditors all demanded their money at the same time, Gorman might be unable to pay, and might perhaps face bankruptcy.

Assuming that the standard to be applied is the subjective one, Gorman would have to prove that Anderson was feigning dissatisfaction in order to get out of the deal for other reasons.  In other words, the only question is whether or not Anderson is truly dissatisfied. (Note that the obligation to be genuinely dissatisfied prevents the entire contract from being an illusory one.)  I explore this argument in detail in part 3 below.

3.  Anderson’s Request for More Money or Higher Interest.  Waiver.  (75 points)  The deciding factor for the appellate court in the actual case was defendant seller’s statement to plaintiff buyer that he would go through with the installment sale if plaintiff increased the offer price or perhaps if he increased the interest rate.  The appellate court, using the subjective standard, held that this request demonstrated that defendant was not genuinely dissatisfied with plaintiff’s creditworthiness.  The trial judge also found “that the defendant’s attempt to renegotiate the contract at an increased purchase price and interest rate was ‘logically inconsistent’ with any alleged disapproval of plaintiff’s credit rating.”  In short, they thought that Anderson was feigning dissatisfaction, and thus should lose even under the subjective standard.

A number of students made this argument in various ways.  One student wrote, “If the concern is credit rating, how does raising the price help?”  In other words, if Anderson is worried about Gorman’s ability to pay $525,000 over ten years, why would he be less worried about his ability to pay $550,000?  Some people saw similarities here to Hoffman v. Red Owl Stores, Inc. in the way that Anderson continued to “up the ante” bit by bit.  He asks for information, then more information, then a higher price, and then perhaps a higher interest rate.  These actions might suggest a lack of good faith on Anderson’s part.

Some people discussed various legal doctrines that might be obstacles to Anderson’s attempts to change the deal.  Some argued that his attempt to get more money or more interest was an example of economic duress.  Others discussed the problem of lack of consideration for any proposed modification or a Statute of Frauds problem with any oral modifications.  I think that these doctrines might well be invoked if Gorman had actually agreed to any modification of the price or interest rate.  In this case, however, Gorman demanded that Anderson go through with the sale on the original terms, so a court is unlikely to invoke these doctrines.

Anderson could argue that his inquiry about more money or higher interest was not an indication that he was satisfied with Gorman’s credit, and it certainly was not an indication of bad faith on his part.  Anderson could argue that, although he is not an experienced lender, he understands the basic idea that the higher the credit risk, the higher the compensation for taking on the risk.  When he discovered the worrisome ratio of liabilities to liquid assets, he did not want to assume the risk posed by this situation without some increase in compensation.  The defendant seller made this argument in the actual case, but both the trial judge and a majority of the appellate court apparently believed that the seller was using the approval clause as a pretext for getting more money out of the buyer.  There was a strong dissent in the appellate court.  The dissenting judge specifically rejected the conclusion that the seller was acting in bad faith.

Gorman has a couple of possible arguments that Anderson waived the condition of satisfaction.  First, Gorman could argue that Anderson waived the condition when he told Gorman that his documents “looked real good” and that he would begin title work on the property.
His comments gave Gorman the reasonable belief that Anderson had approved his credit and was proceeding with performance of the contract.  A few people argued that Anderson’s comments here could provide the basis for a promissory estoppel claim by Gorman.  Anderson would argue that he specifically told Gorman that he would have to review the information that Gorman provided.   Gorman could not reasonably believe that he had already approved Gorman’s credit.

Gorman might also argue that Anderson waived the condition by taking so long to decide.  Anderson had Gorman’s information for at least five weeks before telling him that it was not good enough.  Anderson would respond that he was in contact with Gorman on several occasions during this period, and that his repeated requests to Gorman clearly indicated that he was not waiving the credit provision.

In the actual case, the trial judge found that defendant had approved the plaintiff’s credit rating and that defendant had waived his right to reject the offer by waiting more than 30 days.  Because the appellate court majority ruled for the plaintiff on other grounds (see part 3 below), it did not rule on these findings.  The dissenting judge did not think that the evidence adequately supported either finding.

4.  The $10,000 Check: Accord and Satisfaction.  (75 Points)  When Gorman received back a copy of his offer to buy, now signed by Anderson, he gave Anderson a cashier’s check for $10,000 as “earnest money.”  Earnest money usually means money given to assure the other party that the first party will perform.  When Anderson later mailed Gorman a letter purporting to reject Gorman’s offer, he stated that he was returning Gorman’s earnest money.  But Anderson did not return the cashier’s check.  Instead, he sent Gorman a personal check for $10,000, with language on the back indicating that cashing the check would release all claims that Gorman might have against Anderson and would terminate all disputes between the parties.  Anderson will argue that when Gorman cashed the check, he gave up his legal right to sue Anderson, and thus the court should dismiss the action.  (I added the facts to create this issue.  This issue was not presented in the actual case.)

These facts present the issue of accord and satisfaction that I discussed in class using three examples of checks offered to settle claims.  (I took the class hypos from the Calamari and Perillo hornbook; see the 5th edition, starting at page 198.)

As most of you understood, the majority of courts considering this issue have held that crossing out the language on the back of the check is wholly ineffective.  So Gorman probably would not gain anything by crossing out Anderson’s language on the back of the check.  The reason is that Gorman knows by this language that Anderson does not intend for Gorman to have the $10,000 unless he gives up his claims.  The offeree cannot accept an offer that the offeree knows the offeror does not intend to make.

The general rule, known as the rule of Foakes v. Beer, an 1884 English case, is that partial payment of a liquidated debt cannot extinguish that debt, even if the creditor agrees that it does.  This rule is grounded in consideration doctrine.  The argument is that the creditor received no consideration for his agreement to give up part of the debt.  A liquidated debt is generally defined as a debt that is certain, or uncontested, as to both validity and amount.  On the other hand, an agreement to accept a partial payment of an unliquidated, or contested, debt as full payment is an enforceable compromise.  So if it is undisputed that debtor owes creditor $100, and creditor accepts $50 as full payment, creditor can still recover the remaining $50.  But if creditor claims that debtor owes her $100, but debtor claims he owes her only $50, an agreement by creditor to accept $75 as full payment is binding. 

The situation in this case is like the third hypo we discussed in class: Creditor claims debtor owes $100, debtor claims he owes only $50, and creditor accepts a check for $50 in full payment.  This situation, sometimes called a partial liquidation, has divided the courts.  Courts holding the agreement unenforceable argue that, as in the first hypo, the creditor has received nothing for his agreement to give up his claim for the remaining $50.  Debtor has paid only what he admits he owes, and not one penny more.  Courts upholding the settlement characterize the situation as a partial payment of an unliquidated debt, as in the second hypo.  R2K section 74 takes the latter view, and would uphold the settlement.

There are policy arguments on both sides of this issue.  Those upholding the agreement point to the importance and societal benefit of compromise and settlement of claims.  In addition, it seems fair to hold the creditor to an agreement that she chose to make.  On the other side, there is concern about the fairness of forcing a creditor to give up a potentially valid claim in order to get what is indisputably owed to the creditor.  We might not want insurance companies, for example, waving checks in front of people who desperately need money for medical expenses and using the enticement of money up front to cause injured persons to give up legitimate claims.

In our case, the first question might be whether it is undisputed that Anderson owes Gorman at least the $10,000 that Gorman paid to him.  If Anderson can argue that he might have a claim against Gorman for breach of contract, then the payment of $10,000 might be viewed as the partial payment of an unliquidated debt.  In order for Anderson to prevail on this argument, he must convince a court that he has at least a plausible argument that Gorman’s good credit was not only a condition but also a promise.  As discussed in part 1 above, most courts would probably reject this argument.  Anderson might also argue that the $10,000 was intended as a non-refundable deposit, and thus return of the $10,000 was a compromise.

If the court believes that it is undisputed that Anderson owed Gorman at least the return of his $10,000, the court would have to choose between the two contrary positions described above that courts have taken in the partial liquidation situation.  Perhaps the fact that the $10,000 payment is simply a return of Gorman’s money might influence the court to refuse to uphold the agreement, and to allow Gorman to sue.  It does seem particularly unfair to require Gorman to refuse the return of his own $10,000 payment in order to preserve his right to sue.  

5.  Remedies.  (25 points)  If Gorman prevails in his action against Anderson, what remedies would he receive?  Since this case involves a breach by a seller of real property, there is an extremely strong presumption for specific performance.  Real property (land and buildings on land) is considered to be unique, and thus the legal remedy of damages is inadequate.  The court can, and some would say must, award the equitable remedy of specific performance when there is no adequate remedy at law.

  In the actual case, the plaintiff buyer asked for and received specific performance.  The defendant seller argued against specific performance on the ground that payment was to be made over a long, ten-year period.  The court would have to supervise the remedy for this entire period.  Specific performance would also require a ten-year forced association between the two parties, and courts have traditionally tried to avoid forced associations extending over a period of time.  The court rejected defendant’s arguments, saying that the terms of the contract here are simple and clear, and specific enforcement would not require a detailed or complex supervision.

If plaintiff did not seek, or the court would not order, specific performance, then the question becomes what damages the plaintiff could recover.  The standard expectation measure would be the amount by which the market value of the property exceeded the unpaid contract price at the time of breach.  Gorman might also be able to recover incidental damages caused by the breach.  Under a reliance theory, Gorman might recover all the money he spent as a result of entering into this contract. 

6.  General.  (100 points)  See the description of the general category given for Question I above. 

Question III (Energy Tech Co. v. Luis and Dalila Lopez)

I based the facts for this question very loosely on Cheshire Mortgage Service, Inc. v. Montes, 223 Conn. 80, 612 A.2d 1130 (1992), but I changed the facts so significantly that it is probably not even worthwhile to read that case.  One major factual difference in the actual case was that the seller and the lender were two separate entities.  One student mentioned to me, and others may have noticed, that Question II from my Spring 2001 final exam also involved the sale of siding to consumers at their home.  Despite this similarity, I took the two questions from different cases, and most of the issues in the two cases were quite different.  

There were many possible issues to discuss in this case, and I gave good grades to many quite different approaches.  The number and variety of possible issues made it difficult to decide how to divide the points.  I came up with a rough division that separated “defenses to contract formation,” “performance and breach,” and “defenses to contract enforcement,” all as described in parts 2, 3, and 4 below.  I would readily agree with anyone who would question these categories of points for being even more arbitrary than usual.

1. Does the UCC Apply?  (25 points)  The contract covered the sale and 

installation of vinyl siding.  The siding seems to meet the definition of “goods” in section 2-105 of the Uniform Commercial Code (“UCC”), although it may cease to be goods once it is attached to the house, if it cannot be removed without doing damage to the house (see comment 1 to 2-105).  The installation of the siding, however, seems to be a service, and contracts for services are not covered by the UCC.  The contract thus covers the not uncommon situation of a mixture of goods and services.


Most courts look to see which aspect of the contract predominates.  If they consider the subject matter of the contract to be predominantly goods, then they apply the UCC.  But if they view the contract as predominantly for services, then they will not apply the UCC.  One way courts frequently determine which aspect is predominant is to look to see whether the price charged is primarily for the goods or the services.  So, to use the examples I mentioned in class, a contract to paint a house is probably a services contract because most of the price is for the service of painting, not the cans of paint.  But a contract for the sale and installation of wall-to-wall carpeting is probably a goods contract because the buyer is paying more for the carpeting than for the installation.


In this case it seems probable, although not certain because the facts do not provide any breakdown of the price, that most of the $10,000 price is for the siding itself.  The fact that workers for Energy Tech completed the installation in one day seems to support the conclusion that most of the money was for the siding, not the installation. 


Another approach to the issue of the applicability of the UCC to a mixed services and goods contract is to apply the UCC to the goods portion of the contract but not to the services portion.  A minority of courts employ this approach.  Under this approach, the problem of the cracking of the siding is probably a defect in the goods.  The problem with the siding becoming loose could be either a problem with the siding or a problem with the installation.  Moreover, issues relating to inducements to enter the contract and defenses to enforcement of the contract cannot easily be divided between the goods and services aspects of the contract.


This issue did not arise in the actual case because it was the lender, who was not the seller, who brought the claim.  The court thus did not apply the UCC, although it did look to the UCC for guidance on the issue of unconscionability.  Courts seem to prefer to apply the UCC in close cases, and I would expect most courts to apply the UCC in this case.


2.  Defenses to Contract Formation.  (75 points)  As the first piece of the admittedly arbitrary division of issues, in this part I discuss defenses that could be characterized as challenging the formation of the contract.  These defenses include lack of assent, agency problems, and fraud or misrepresentation.


First, the Lopezes might argue that they should not be held to have assented to the contract, or at least to certain terms of the contract.  Rodriguez, the sales representative of Energy Tech Co., talked to the Lopezes in Spanish and probably knew that they would not understand the contract that was written in English.  Energy Tech will argue that the Lopezes are responsible for understanding any contract they sign; if they could not read it or understand it, they should not have signed it.  Energy Tech should not be penalized for using the prevailing language of the United States.


The Lopezes can argue that Rodriguez made fraudulent statements to them to induce them to sign the contract.  He told them, among other things, that the company used high-quality siding that would last a lifetime, and that if there ever were a problem with the siding, the company would fix it for free.


Energy Tech might argue in response that, even if Rodriguez made these statements, he did not have the authority to make them, and Energy Tech is not responsible for them.  Energy Tech could probably convince the court that Rodriguez did not have actual authority to make these statements, but the more difficult issue for Energy Tech is Rodriguez’s apparent authority.  Energy Tech hired Rodriguez and sent him out to make sales; it seems reasonable for the Lopezes to believe that he had authority to speak for Energy Tech.


Energy Tech might then argue that the parol evidence rule bars any evidence about what Rodriguez said before the contract was signed.  The written contract contains a merger clause, so any statements or promises made by Rodriguez are not part of the contract.  The Lopezes will respond that there is a well-recognized fraud exception to the parol evidence rule.  The idea is that a contract induced by fraud is unenforceable, and that includes any merger clause.


To constitute traditional fraud, the speaker must know at the time of his statement that the statement is false.  It has to be a “lie when made.”   Energy Tech could argue that a statement that the siding was of high quality was a mere statement of opinion and not a statement that was clearly true or false.  Even the statement that the siding would last a lifetime was “mere puff.”  But it seems likely that Rodriguez knew that the contract that he was offering to the Lopezes did not provide that Energy Tech would fix any problems for free.  That statement might provide the strongest basis for a fraud claim.  If the Lopezes could establish that Rodriguez induced their assent to the agreement through fraud, then Energy Tech could not enforce the contract against them.


Even if the Lopezes cannot prove that Rodriguez intentionally lied to them, they might be able to use the doctrine of material misrepresentation to reach the same result.  They might cite Halpert v. Rosenthal as support for this claim.  Halpert also extends the fraud exception to the parol evidence rule to innocent, but material, misrepresentations.


Another possible strategy for the Lopezes if they cannot prove traditional fraud might be to cite R2K section 211(3).  This section provides that if one party has reason to know that the other party would not assent to the agreement if he knew that the writing contained a particular term, that term is not part of the agreement.  The Lopezes might use 211(3) to exclude form the agreement the total disclaimer of warranties and perhaps the creation of a second mortgage in their home. 

3.  Performance and Breach.  (100 points) Among the issues discussed in this part 
are revocation of acceptance, warranties, good faith, material breach, who breached first, and the no-oral-modification clause.  


The Lopezes might attempt to argue that they revoked their acceptance of the vinyl siding under section 2-608 of the UCC.  They could argue that the defects in the siding, including cracking and falling off the house, substantially impair the value of the siding to them.  Energy Tech has several possible responses to the revocation-of-acceptance argument.  First, the Lopezes cannot say that the siding does not conform to the contract because the contract makes no promises about the quality of the siding.  Second, this attempt at revocation does not come within a reasonable time, since revocation is not effective until the buyer notifies the seller of the claim of revocation of acceptance.  The Lopezes can argue that their complaints to Energy Tech, or at least their failure to pay, effectively communicated a revocation.  I think it would be difficult for the Lopezes to prevail on their claim of revocation of acceptance.


A major part of this question is warranties, and their attempted disclaimer.  The Lopezes might argue first that Energy Tech made and breached several express warranties.  (As suggested in part 2 above, Energy Tech might attempt to use the parol evidence rule to exclude evidence of these alleged express warranties.)  UCC section 2-313 deals with the subject of express warranties.  In Royal Business Machines, Inc. v. Lorraine Corp., the court read 2-313 to establish three requirements for express warranties: there must be 1) an affirmation of fact or promise by the seller, 2) that relates to the goods, and 3) becomes part of the basis of the bargain.  


Rodriguez first told the Lopezes that they could buy siding for $10,000 that would protect their home for at least thirty years without maintenance.   This statement seems to satisfy all three requirements for an express warranty.  The statement that the siding would save them enough money in energy bills to more than pay for the siding also seems to meet all three requirements, although Energy Tech might argue that energy costs do not relate specifically enough to the goods.  The statement that the siding was “high-quality” would probably be considered a statement of opinion rather than an affirmation of fact.  The statement that the siding would last a lifetime may be too vague to constitute an affirmation of fact.  The statement that “if there ever were a problem with the siding, the company would fix it for free” seems to meet all three requirements.


Energy Tech will argue that despite the above analysis, there are no express warranties because Energy Tech effectively disclaimed all express warranties with the contract language that “there are no warranties express or implied . . ..”  UCC section 2-316(1) deals with attempts to disclaim express warranties.  When there is a direct conflict between an express warranty and a disclaimer, the limitation is inoperative.  The Lopezes will point to this language to argue that Energy Tech’s attempt to disclaim express warranties is ineffective.


The Lopezes might argue that Energy Tech made and breached the implied warranty of merchantability.  The siding does not meet the definition of merchantable because siding that falls to the ground is not of “fair average quality” or “fit for the ordinary purposes for which such goods are used.”  Energy Tech will argue that it effectively disclaimed any and all implied warranties.  Although section 2-316(2) says that the disclaimer of the implied warranty of merchantability must mention merchantability, 2-316(3) allows statements like “as is” to disclaim all implied warranties.  Some people argued that the warranty disclaimers were not “conspicuous,” as required by 2-316(2), since the disclaimers were in English.  I doubt that many courts would accept that argument, unless perhaps the Lopezes could prove that Energy Tech specifically targeted Spanish-speaking buyers.  Such conduct might also constitute a violation of the obligation of good faith.


Next comes the question of which party is in breach of the contract.  Energy Tech will argue that the Lopezes are in breach for failing to continue making the required payments.  They did not notify Energy Tech that they were withholding their payments; they just stopped making payments.  The Lopezes will respond that Energy Tech committed a material breach when it installed siding that cracked and fell off the house.  A material breach relieves the other party’s duty to perform.  If the court accepts this argument, then the Lopezes had a legal right to stop payments.


Finally, the Lopezes might argue that Energy Tech breached Rodriguez’s promise to fix the problems with the siding.  Since this promise came after the formation of the contract, the parol evidence rule would not exclude evidence of this promise.  But the no-oral-modification (“NOM”) clause could be an obstacle to this argument.  The clause states that no modification of the contract shall be binding on Energy Tech unless it is made in a writing signed by an authorized representative of Energy Tech.  An oral agreement to make repairs not required by the contract is ineffective under UCC section 2-209(2).  The UCC Statute of Frauds, in section 2-201, might be another obstacle to enforcement of Rodriguez’s oral promise to fix the problems with the siding.


The Lopezes could respond that the clause is not effective under 2-209(2) because it was not separately signed by the Lopezes.  The Lopezes could also argue that the attempted modification is effective as a waiver by Energy Tech under 2-209(4).  Judge Posner argued in Wisconsin Knife Works that the attempted modification operates as a waiver only if the other party has relied.  It is not clear whether the Lopezes could prove that they relied on Rodriguez’s promise to make repairs.  Judge Easterbrook would not require reliance, but might be skeptical of an alleged claim of oral waiver. 


4.  Defenses to Contract Enforcement.  (75 points)  Possible defenses to enforcement of the contract include lack of capacity, undue influence, and unconscionability.  These defenses do not deny the existence of a contract, but rather allow one party to void the contract or provide defenses to claims of breach.

Several people argued that since the Lopezes did not understand English and since they had very limited education in any language, they lacked the capacity to enter into the contract with Energy Tech.  If this argument were to prevail, it would allow the Lopezes to void the contract.  I think almost all courts would reject this argument.  R2K does not recognize any incapacity based on language or lack of education.  Courts are usually very reluctant to conclude that a party lacks the capacity to enter into a binding contract.  Troubling issues of freedom of contract and paternalism emerge when courts decide that mentally competent adults lack contractual capacity.


I was looking for a discussion of undue influence.  This doctrine, set out in R2K section 177, involves the idea of unfair persuasion, where the persuaded party is justified in believing that the persuader will not act inconsistently with his or her welfare.  In Odorizzi v. Bloomfield School District, the court set out a list of seven factors or elements that are usually present when there is undue influence.  In this case, some of these factors are present and some are not, so I will go through these factors one by one. 

1) discussion of the transaction at an unusual or inappropriate time:  Here the time was in the evening.  The Lopezes might argue that this time was after business hours and they were relaxing after a long day and not prepared to undertake serious business.  Energy Tech will argue that they have to contact people in the evening, since most people are not home during the day.  Rodriguez came in the evening and not late at night. 

2)  consummation of the transaction at an unusual place: Here the location was the home of the Lopezes.  They will argue that this is an unusual place for a large contract to be             signed.  They might also argue that you cannot walk out of your home like you can walk out of a store or office.  In Odorizzi, the court suggested that Odorizzi’s home was not a usual place for a job resignation to be signed.  Energy Tech will argue that home sales are not unusual at all, but rather are quite common.

3)  demand that the contract be signed at once: Rodriguez told the Lopezes that they had to act “right now” to get the deal he was proposing.

4)  extreme emphasis on the untoward consequences of delay: The only emphasis was the statement that they had to act now to get the deal; this would not seem to qualify as extreme emphasis.

5)  the use of multiple persuaders:  Not present here.

6)  absence of third-party advisers:  Present here.

7)  statements that there is no time to consult financial advisers or attorneys:  Not expressly stated here, although perhaps arguably implied.


The Lopezes might emphasize that Rodriguez spoke to them in Spanish and created the impression that he had their best interests at heart.  Energy Tech will argue that this case is indistinguishable from many cases of persuasive salesmen, and that if the court invalidates this contract under the doctrine of undue influence, then many contracts will be thrown into question.   Courts are indeed usually quite reluctant to invoke undue influence in contracts cases (it is more prevalent in wills case), and the Lopezes would face an uphill battle to have undue influence applied here.


I was also looking for a discussion of unconscionability.  Most often successful claims of unconscionability combine elements of procedural and substantive unconscionability.  On the procedural side, the Lopezes can argue that the sales promises were made in Spanish but the contract disclaimers were written in English.  Their limited education might also be a factor here.  Rodriguez did not tell them about the warranty disclaimers or about the second mortgage taken on their home.  He did not tell them what the interest rate would be, or the total amount of what they had to pay over the term of the contract. Thus they were unfairly surprised by the inclusion of these terms.  Energy Tech will respond that everybody has a duty to read any contract he or she signs, and cannot claim unfair surprise if the contract clearly sets forth the terms of the deal.


As for substantive unconscionability, the Lopezes can attack the cash price of $10,000 for siding that cracked and fell off their house after only a few months.  It would be unconscionable to require them to pay such a large amount of money for such complete junk.  In addition, an interest rate of 24% for an installment sale secured by a second mortgage on a home seems outrageous.  It is possible that a court would view this situation as an example of predatory lending.  One definition of predatory lending is to set up a loan expecting and hoping for a default in order to get at the borrower’s equity in his or her home.


The simple fact that the loan was secured by a home mortgage, however, is not unusual.  Many home improvement loans have such mortgages.  Nor is the mortgage considered to be a penalty clause, as several people argued,  since at least in theory the creditor can only reach enough equity to retire the loan, and has to account to the borrower for any surplus.


As in the case of undue influence, the doctrine of unconscionability raises many difficult questions.  What would be the impact on other transactions if the court employs the doctrine in this case?  Would it make it more difficult for borrowers like the Lopezes to obtain credit?  Would that be a good thing or a bad thing?   What about the impact on other borrowers who are able to make all their payments and are satisfied with the transaction?  Is it appropriate for a judge to invalidate a contract simply on the basis that it offends his or her own personal conscience?


5.  Remedies.  (25 points)  Energy Tech has sued to foreclose on the second mortgage on the Lopezes’ home.  If there is enough equity (remember that the bank with the first mortgage has to be paid in full), then Energy Tech will apply the proceeds of the foreclosure sale to extinguish the debt owed by the Lopezes, and then would have to turn over to them any surplus.  If there is not enough equity to satisfy the entire debt, then Energy Tech could proceed against the Lopezes to recover the amount of the deficiency.  Even if Energy Tech does not prevail on its breach-of-contract claim, it is possible that Energy Tech could recover off the contract in restitution to prevent any unjust enrichment of the Lopezes that resulted from their getting the siding on their home without paying for it.  For example, if the Lopezes could fix all the problems with the siding for a small amount of money, it would be unjust for them to keep the siding without paying anything more to Energy Tech.   


Assuming that the Lopezes prevail, they have to make a choice whether to affirm the contract and sue for damages or rescind the contract and sue for return of their money.  If the Lopezes are successful on their claim of fraud, they may be able to recover punitive damages from Energy Tech.   If they sue for damages for breach, they could recover the difference between what Energy Tech promised and what it delivered.  It is possible that there would be an issue of choosing between diminished value and cost of repair or completion.  Thus the Lopezes would claim that they should be able to recover whatever it costs to fix the situation so that they have high quality siding on their home.  Since this is their home, they should not be restricted to recovering the amount of diminished value of their home.


If the Lopezes choose to rescind the contract, there are three possible approaches that courts could take.  The early English rule of Chandler v. Webster would allow the loss to “lie where it fell.”  This approach would mean that the Lopezes could keep the  siding and would not have to pay anything further, but they would not be able to get any of their money back.  The second approach would be to allow rescission and restitution; the Lopezes would get their money back, and perhaps Energy Tech could take its siding back, if that could be done without damaging the home.  If Energy Tech could not take the siding back, the question would be whether the court would require the Lopezes to pay Energy Tech for the reasonable value of the siding.
 A third approach would be to allow the Lopezes to recover what they paid to Energy Tech, minus the amount of benefit they received and minus also expenses incurred by Energy Tech. 
6.  General.  (100 points)  See the description of the general category given for Question I above.


I hope that this memo has been useful to you, both to explain the exam and to provide some insight that might be helpful in future exams.  It is a long memo, and could be made much longer.  Obviously, I did not expect anyone to discuss all the points discussed in this memo.  If you would like to see some good exam books written by your classmates with the raw point totals for each issue, please let me know.


Please let me know if you have any suggestions for correcting or improving this memo, or for improving my general methods of exam writing and exam grading.  Please remember to return this memo and your exam when you have finished reviewing them.  Thank you again for a very enjoyable year.   I hope to see you in the classroom again, and to keep in touch with you as you pursue your careers.

