1
23

 BOSTON UNIVERSITY SCHOOL OF LAW

To:  Students in Section A, 2006-07
   



Date:  June 20, 2007

From:  Mark Pettit

Subject:  Contracts Final Examination


The purpose of this memorandum is not to present a model answer but rather to provide some information about (1) what I was looking for on the final examination and (2) the grading procedures that I used.  I hope that the information provided will be of some use to you for future examinations.  I also hope that you will not view your grade or the examination itself as the measure of the course.  For my part I do not believe that the examination grade measures what you took from the course.  The grade is only the result of my best effort (using a decidedly imprecise system) to evaluate relative performance in writing answers to a particular set of questions on a particular day.  My hope is that you will remember this course by what happened in the classroom over the course of the year and not by the grades you received on the examinations.   Thank you for a truly wonderful year.


If you have any questions about your exam or the grades after reading this memorandum and your exam, please do not hesitate to see me.  I can make available to you the highest-scoring answers of other students for each question.  This year I am attaching this memo to an e-mail message to the class.  You may pick up your exam (and a hard copy of this memo) from my secretary in Room 1134.  After you have finished reviewing it, please return your exam so that I can retain a complete set.  Feel free to make your own copy of either this memo or your exam.


I will address only what I think to be the major issues; each question presented several possible additional issues, and sometimes people earned points for discussing issues not included on my checklist.  It is important to keep in mind that there are no right answers.  I tried to formulate issues with good arguments on both sides.


When you pick up your exam, you will see on the back of the first page, or on the inside cover of your first bluebook if you did not type your exam, your raw scores for each question.  I assigned a total of 400 raw points for each of the three questions on the final exam.  The reason for the 400 figure is that it allowed me simply to add in the raw points from the mid-year exam for a total raw score that weighted the mid-year at 20% of the final grade (400 x 3 = 1200 plus 300 from mid-year = 1500 total possible points).  For each question, I assigned a number of points for each issue, depending on the importance and complexity of the issue.  This memo indicates how many points I allocated to each issue, and you can see what percentage of points you received for that issue.


The point totals can be misleading for a couple of reasons, however.  First, even if you missed an issue entirely you did receive some points.  For example, for a 50-point issue the minimum score might be 30, for a 70-point issue the minimum might be 40, etc.  Also, throughout the grading process, my efforts were directed at consistency and relative grading, rather than at an assessment of absolute performance.  Thus it is possible for you to receive the same number of points for two issues, even though one discussion seems somewhat stronger or more detailed, if most other people also wrote stronger answers on the same issue.  I tend to grade on the low side in order to leave enough room for exceptionally fine answers.  Usually the median grade for an issue is around 80% of the possible points.  Again, keep in mind that all the grading is relative, so that the absolute scores do not tell the story.


I graded each question separately (using three different orders), without knowing what the scores were on the other questions.  At the end of the process, I added together the raw scores on the three questions and the mid-year exam to get a total raw score.  I then had to convert the raw scores to the required distribution (that is, 0-5% A+; 20-25% A+, A, A-; 40-60% B+ and above; 10-50% B; 10-30% B- and below; 5-10% C+ and below; and 0-5% D and F).  

Despite the apparently large number of points that I used in an attempt to spread people out, in fact the raw scores were packed together pretty tightly.  The result is that I had to make grade distinctions on the very narrowest of margins—sometimes just one raw point.  I know that the results are arbitrary at these margins, but these distinctions are unavoidable under the curve requirements.  I have been a supporter of curve grading, however, despite its obvious problems.  Prior to the curve we had large disparities in grades, depending upon the particular grading practices of the instructors.  I think that some uniformity is necessary, particularly in the first year.  

The following is the chart of total raw scores and their corresponding grades:
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Be sure to let me know if you discover a calculation error.  The rules of the Law School allow grade adjustments for calculation errors (but not for any other reason).  I did not raise or lower any grades on the basis of classroom participation.

Question I  (Dunn v.  White Acre Farms (“WAF”))


I based this question on Dove v. Rose Acre Farms, Inc., 434 N.E.2d 931 (Ind. App. 1982).  I simplified the facts, changed a few facts, and added some facts, including the nurse’s statement and the part about the cashing of the last check.  


The Uniform Commercial Code (“UCC”) does not apply because the contract is for personal services (employment).  Since there was no written contract, a question of the potential applicability of the Statute of Frauds arises.  But an employment contract at will can possibly be fully performed within one year, and the contract does not fall within any of the other categories within the Statute of Frauds. Thus the Statute of Frauds does not apply to the employment contract, and the contract is enforceable despite the absence of a writing.  The terms of the bonus program were set out in writing, probably signed by WAF, but they did not need to be in writing either, since the bonus contract could also be fully performed within one year.


1.  Enforceability and Terms of the Bonus Program.  (70 points)  The first issues relate to whether the bonus program was an enforceable contract, and, if so, what its terms were.  WAF might argue that there was no consideration for its promise to pay the bonus.  Dunn had a pre-existing duty to do his best work for WAF and to be present and on time.  As a salaried employee he had an obligation to do everything requisite and necessary to complete the construction work satisfactorily and on time.  The bonus program was an unenforceable gift promise.


Dunn might argue in response that, as an at-will employee, he had no obligation to work for WAF for the entire summer.  WAF’s bonus offer increased the chances that Dunn would continue to work for WAF until the construction project was completed.  Dunn might also argue that he did not have a pre-existing duty to work 75-hour weeks.  WAF did not offer this bonus out of the goodness of its corporate heart; it made a hardheaded business decision that the bonus program would benefit WAF in the form of better work from its employees.  


Dunn might argue that the term in the bonus program providing that employees would lose their entire bonus if they were tardy for even a minute or absent for any cause including sickness operated as a penalty clause.  Courts will not enforce clauses that penalize parties for breaches well beyond the actual damages of the other party. Even though WAF did not characterize the clause as setting forth the consequence of a breach, that is how the clause operates in fact.  Allowing clauses like this one creates strong incentives for WAF to try to induce a breach by its employees. As in the clause invalidated in Kemble v. Farren, the clause imposes the same penalty (total loss of bonus) whether the employee misses one minute of work time or one month.  Such “blunderbuss” clauses could not have been intended to be reasonable estimations of actual damages.  Indeed, it is unlikely that WAF will be able to prove any actual damages at all, thus invoking the rule of Norwalk Door Closer, cited in Vines v. Orchard Hills, Inc.    The Norwalk rule is that if there are no actual damages then even a liquidated damages clause that was reasonable at the time of contract formation is unenforceable.

WAF might respond that the clause requiring perfect attendance is not a clause that sets forth the consequences of a breach and thus is not a penalty clause or even a liquidated damages clause.  When Dunn left work because of his fever he did not breach the contract.  He simply failed to meet a condition precedent to obtaining the bonus.  Dunn knew that getting the bonus was conditioned on perfect attendance because he had participated in bonus programs with this condition on two prior occasions; moreover, he signed a statement that he had read the rules for the bonus program and understood them.


Dunn could make the related argument that the clause requiring perfect attendance was a promise rather than a condition.  Even though he did not meet the requirement of perfect attendance, he should still get the bonus minus any damages he caused for WAF by reason of his breach.  Dunn could point out that courts do and should construe contract terms as promises and not conditions if there is any doubt about the intentions of the parties.  Construing doubtful terms as promises protects both parties, while construing terms as conditions can result in forfeiture.  The Restatement (Second) of Contracts (“R2K”) section 227 follows the judicial practice of construing terms to avoid forfeitures.


WAF can respond that there is no doubt as to what the parties intended here.  WAF made it absolutely clear that the employees would not receive any bonus if they failed to comply with the condition of perfect attendance.  The express language of the bonus program did not place a duty on the employees.  The language talks about what is necessary for the employees to qualify for the bonus.  It would not make sense to construe the language about tardiness and missing work as language of promise by the employees.  WAF would not be able to prove to a reasonable degree of certainty what the damages from lateness or absence would be.  


WAF might also argue that its bonus program is a classic example of a unilateral contract.  If the employee does not meet the conditions for the bonus, he or she is not liable for damages.  Only WAF has made a promise.  But if, as happened in this case, the employee does not meet the conditions for the bonus, then WAF’s duty to pay the bonus simply never arises. 

2.  Substantial Performance by Dunn.  (50 points)  Dunn might argue that since the bonus contract is a service contract, the standard for receiving the bonus should be one of substantial performance.  He might cite the famous Cardozo opinion in Jacob & Youngs v. Kent in which Cardozo argues that some undertakings are conditions if they are not substantially performed, but promises if they are.  Dunn has a strong argument that he substantially performed what was necessary for the bonus.  He worked 48 full days out of 50 required days.  He brought the construction project to completion satisfactorily and on time.  He worked 750 hours during the ten-week period, 50% more than the required 500 hours.  Finally, he offered to work two more full days to make up for the time he was forced to miss because of his illness. 


Dunn might argue that if the court upholds WAF’s total denial of any bonus to him then the result is one of extreme forfeiture and unjust enrichment.  Any construction of the contract that results in forfeiture and unjust enrichment should be avoided, just as 

Cardozo avoided them in Jacob & Youngs.


WAF can respond that even Cardozo in Jacob & Youngs stated that the parties can make every term of the contract a condition of recovery if they do so clearly enough.  In this case the language of the bonus program leaves no doubt as to the intentions of the parties.  There is a strong common law rule requiring strict compliance with expressly stated conditions.  The substantial performance doctrine for services contracts is a default rule that is subject to change if the parties do so clearly enough.  Unlike in Jacob & Youngs, there is no problem here with economic waste if the court finds a true condition.

WAF can argue that no unjust enrichment results from a denial of a bonus to Dunn.  There is no injustice because Dunn knew exactly what the rules and risks were when he voluntarily signed on to participate in the bonus program.  There was no enrichment of WAF or forfeiture by Dunn because WAF paid Dunn a good salary for the work that he did.


Finally, WAF might argue that, even if the court employs a substantial performance standard, Dunn did not substantially perform.  He missed the last two days of the ten-week period.  He endangered fellow employees by exposing them to his contagious disease.  Some people discussed the factors set out in R2K section 241 for finding a material breach. 


3.  Waiver, Modification, Excuse of Condition.  (100 points)  If the court rules that perfect attendance is a true condition of Dunn receiving the bonus, then Dunn might argue that the condition was waived by WAF, modified by the parties, or excused.


Waiver.  Dunn might argue first that WAF’s nurse waived the condition of perfect attendance.  After the nurse took Dunn’s temperature, she told him to see a doctor immediately.  Then, in response to an express statement by Dunn that he was afraid that he would lose his bonus if he left work to see a doctor, she told him not to worry about it.  The nurse’s language is reminiscent of the language used by McKittrick in Embry v. Hargadine, McKittrick Dry Goods Co., when McKittrick told Embry not to worry about his contract being renewed.  The court construed McKittrick’s statement as assent to the contract renewal, when viewed by a reasonable person.  Dunn could argue that it was reasonable for him to believe that the nurse was telling him that he would not lose his bonus if he left work immediately to see a doctor.  


The nurse then told Dunn that he had to leave because he could infect other employees.  Thus, she was not only waiving the condition, she was preventing Dunn from fulfilling the condition.  The general rule is that one party cannot insist on performance of a condition if the first party prevented the second party from fulfilling the condition.


WAF might argue first that the nurse did not say in so many words that Dunn would still receive the bonus if he left work to see a doctor.  But WAF’s primary argument here would be that the nurse did not have the authority to waive the condition of perfect attendance.  Did the nurse have actual authority (express or implied) to waive the condition?  A principal creates actual authority by communicating to his or her agent that the agent has authority.  WAF can argue that nobody ever expressed to the nurse that she had the authority to waive any conditions of the bonus program.   Furthermore, WAF never did anything to give the nurse the reasonable impression that she was authorized to waive the condition.


Dunn might argue that the nurse had apparent authority to act for WAF in this situation.  A principal creates apparent authority by communicating to a third party, either directly or indirectly, that the principal’s agent has the authority to act for the principal.  Here WAF created the impression that the nurse could make decisions about who could work and who could not, and had authority to protect the health of an employee and fellow employees.  It was reasonable for Dunn to believe that the health of the workers was more important to WAF than strict compliance with a bonus program and thus that the nurse could override the bonus requirements in the interests of the health of employees.


WAF could argue that, especially given Dunn’s long association with WAF and knowledge about its bonus programs, it was not reasonable for Dunn to assume that the nurse could act for the company on bonus matters.  She is responsible only for medical treatment; it is unlikely that she even knows the terms of Dunn’s bonus program.   


Dunn might attempt to argue that Stone, WAF’s owner, himself waived the bonus condition when he told Dunn that Dunn could lie down for a while on the job.  Dunn might also try to argue that Stone waived the condition of perfect attendance when he awarded a bonus to another employee after telling Dunn that if Stone made an exception for Dunn, he would have to make an exception for everyone.  As WAF’s owner, there is no question that Stone had the authority to act for WAF.


WAF would respond that neither of these actions by Stone amounts to a communication to Dunn that Stone was waiving the condition of perfect attendance and that Dunn would get his bonus.  It was not reasonable for Dunn to believe that Stone intended to grant Dunn his bonus even if he failed to comply with the conditions precedent to WAF’s duty to pay the bonus.


Finally, WAF might possibly argue that the condition of perfect attendance was not waivable by WAF because it was the consideration for the bonus, and consideration cannot be waived—as we learned in Clark v. West.   WAF will argue that Dunn’s work was consideration for his salary, but perfect attendance was part of the consideration for the bonus.  Perfect attendance was what WAF was seeking to achieve through its bonus program.  Dunn might respond that, just as in Clark v. West, the condition was a means to an end, and not the end itself.  WAF ultimately wanted its work done expeditiously and well; perfect attendance is a means to achieve that ultimate goal.


Modification.  Dunn might argue that both parties agreed to modify the terms of the bonus program, and that this modification was supported by consideration.  Dunn agreed to leave the job site so that he would not infect the other employees in exchange for WAF’s agreement not to disqualify Dunn for a bonus because of his leaving.  Both parties received a benefit, and the court should enforce the modification.  WAF will argue that it never made any agreement of this sort with Dunn; WAF never promised to give Dunn his bonus if he left the premises.  Moreover, Dunn did not have the right to stay at work while sick, so he did not give anything in an exchange with WAF.


Excuse.  Perhaps Dunn’s best argument is that the court should excuse his failure to meet the condition of perfect attendance.  We discussed excuse from conditions in the J.N.A. Realty case.  R2K section 229 provides for excuse of conditions when otherwise there would be “disproportionate forfeiture.”  Here a failure to work for two days out of fifty because of illness results in a total loss of a $6,000 bonus when all other conditions were met.  Indeed, it was impracticable for Dunn to meet the condition, and thus his performance should be excused under R2K section 261 on supervening impracticability.   


Dunn could argue that it is against public policy to have sick employees (with contagious diseases) forced to work in order to earn a bonus.  Dunn could also argue that WAF violated its obligation of good faith when it granted a bonus to another employee who missed a day of work yet denied a bonus to Dunn.  If the real reason for WAF’s refusal to pay Dunn his bonus was that he would be working as a lawyer and not returning to WAF, then WAF was not being honest when it denied Dunn’s bonus.  Even a narrow view of the obligation of good faith requires honesty in fact, as explained by Judge Posner in the Original Great American Chocolate Chip Cookie Co. case.


WAF has numerous possible responses to these arguments by Dunn.  Disproportionate forfeiture is not involved here, since all that Dunn loses is a bonus beyond his regular salary.  In this case Dunn actually knew the rules.  In J.N.A. Realty, the tenant should have known the rules but actually did not know them.  WAF would note that there is an important difference between invoking impracticability to excuse a party from being liable for nonperformance, and invoking impracticability to excuse a condition.  In any event, impracticability does not apply when the parties foresaw the risk and allocated that risk in the contract.  Here the contract specifically stated that missing work time for any reason, including illness, would disqualify the employee from the bonus.  WAF is not seeking to hold Dunn liable for his leaving work.  Nobody was forcing Dunn to work.  Any argument that WAF denied the bonus simply because Dunn would not be continuing to work at WAF is complete speculation, without any evidence to support it.  

4.  Accord and Satisfaction.  (50 points)  WAF will argue that Dunn agreed that WAF does not owe him the bonus or any other money when he cashed his last paycheck.  WAF will argue that Dunn’s crossing out the language to this effect does not change the agreement.  Dunn knew that WAF was offering the final paycheck only on the condition that Dunn would agree that WAF did not owe him any more money. An offeree cannot unilaterally change an offer and then accept it.  The offeree knows or should know that the offeror does not intend to make an unconditional offer to the offeree.


Dunn will argue that he did not receive any consideration for his agreement not to seek any more money from WAF.  The check he cashed after endorsing it was his paycheck, and WAF indisputably owed that money to him.  The check had nothing to do with the bonus.  Payment of a liquidated debt (i.e., one that is undisputed or certain as to both validity and amount) cannot discharge another debt.  There was no compromise or settlement effected by the cashing of the paycheck.


Most people recognized that this situation is an example of the third hypothetical I used in class to explain the law of accord and satisfaction.  The example was that the creditor claims that the debtor owes her $100, the debtor claims that he owes only $50, the debtor sends a check for $50 with the full payment language on the back, and the creditor cashes the check.  Courts are divided in this situation.  Some courts say that there is a dispute about the total amount that the debtor owes the creditor, so there has been a partial payment of an unliquidated debt.  This is a compromise that should be enforced in the interest of supporting settlements.  This is the position taken by R2K section 74 unless the court finds that here are two separate claims involved.  Other courts reason that there is no consideration for the agreement not to seek further payment and no compromise.  The debtor paid only what the debtor clearly owed; he did not pay a penny as consideration for the agreement not to sue.


There are policy issues surrounding this division of the courts.  Some courts are more concerned about promoting compromise and settlement.  Others are more concerned about debtors (like insurance companies, as a common example) taking advantage of the exigent circumstances of their creditors.  They reason that refusing to enforce these so-called compromises will prevent duress and advantage taking.


Dunn has a pretty strong argument that there was no compromise here, and that WAF is taking advantage of his need for his paycheck.  He also has a decent argument that the salary and the bonus were simply two separate claims. 


5.  Remedies.  (30 points)  Dunn will argue most simply that the appropriate remedy here is the $6,000 bonus.  This amount would represent an expectation remedy.  The amount is certain, the loss was foreseeable, and there was no duty to mitigate in this situation.  


It is possible that the court would subtract from the $6,000 damages caused by Dunn’s failure to work the last two days of the bonus period.  But it will be very difficult for WAF to prove the amount of these damages.  (This is one reason why WAF argues that the undertaking to have perfect attendance was a condition and not a promise.)


Dunn may attempt to argue that if the court rules that he is not entitled to the bonus, he should be allowed to recover in restitution for the extra work he did beyond that expected in his employment contract.  Otherwise, WAF will be unjustly enriched.


WAF will argue that as a salaried employee Dunn did not do any extra work.  He was obligated to do what was necessary to get the work completed satisfactorily and on time.  There is no unjust enrichment.  In any event, the terms of the contract made it clear that there would be no recovery of the bonus unless all the conditions were met completely.  Dunn cannot switch to restitution when the contract language is clear.  This would be like allowing a lawyer who enters into a contingent fee arrangement with his client to recover in restitution after losing the case.

6.  General.  (100 points)  For each question, I reserved a quantity of points for the general quality of the answer.  This category mitigates to some extent the penalties to those who analyze and discuss well but who miss issues that I think are important.  On the other hand, it is more subjective and more subject to the vagaries of fatigue, perspective, etc.  For this category I use a "gestalt" method:  What is the general quality of the analysis and writing?  How thoughtful is the answer?  Does the form of the answer comply with the question being asked?  How consistent is the analysis?  Does the answer provide any new insights or approaches?  Does the answer take policy issues into account?  Are the arguments presented cogently?  Some instructors use only this method of grading, but I do not have enough confidence in my grading skills to use it as my sole method of grading.  I would be interested if you have any views on the fairest approach to grading essay questions.

Question II  (Sellers v. Beyer)

I based this question loosely on the facts of Rooney v. Slomowitz, 11 App. Div. 3d 864, 784 N.Y.S.2d 189 (2004).  I changed the facts significantly and added issues.

The contract here was for the sale of land, and thus the UCC does not apply.  The initial option contract was in writing and supported by consideration, and there does not appear to be any issue concerning the validity or enforceability of the option contract.

1.  Building Access Road:  Promise or Condition or Both?  (30 points)  The first set of issues relates to the term in the contract that, if Beyer exercised his option to buy (which he did), he would build an access road, satisfactory to Sellers, to land retained by Sellers.  Was this term a promise by Beyer, a condition of the sale, or a promissory condition (both a promise and a condition)?  What did the parties intend if the road was not built?  Did they intend for Beyer to pay damages or they intend for the purchase to be nullified?

Sellers might argue that the building of the road was a condition of the sale.  Since the condition had to be met within six months after the exchange of the land and purchase price, it appears that the condition might be a rare condition subsequent.  In other words, Beyer owns the land but the obligations of the parties are discharged if Beyer does not build the road.  On the other hand, Sellers might argue, and modern courts following the R2K might agree, that the building of the road was a condition precedent to the sale being final.  In either event, the sale is conditioned on the building of the road.

Sellers would argue that she never would have made the sale without the requirement of the access road.  Perhaps her argument would be strengthened if she had no other access to her property.  

Beyer might argue that the requirement to build the road was merely a promise.  Beyer will point out that there is a presumption in favor of promises; in cases of doubt, courts construe terms as promises in order to protect both parties. Beyer might argue that the access road was incidental to the main part of the contract, which was the sale of land for the considerable sum of $800,000.   The language in the contract was the language of promise in that it simply stated what Beyer was supposed to do; it did not explicitly make the transfer of the land contingent on the building of the access road.   Thus the parties intended that at most Beyer would have to pay a small damages award to Sellers if Beyer did not build the access road.  The parties certainly did not intend that the whole deal would be rescinded if the road were not built.

The court will look at the surrounding circumstances as it attempts to construe the intent of the parties.  Did Sellers have other means of access to her land?  Does the fact that Beyer had six months to build after paying the $800,000 and taking possession of the land suggest that the parties did not intend for the whole deal to be rescinded?  Does any other language in the contract throw any light on the parties’ intentions?
2.  Express Condition of Satisfaction.  (60 points)  If the court finds that the building of the road was intended as a condition, the issue arises about the standard to be applied to Sellers’s satisfaction with the access road.   The contract states that the road must be satisfactory to Sellers.  Should the court use an objective standard or a subjective standard to see what it required for this condition to be met? 

In Fursmidt, the court looked to the nature of the performance involved to determine whether to employ an objective or subjective standard of satisfaction.  If the performance involves “operative fitness, utility, or marketability,” then the standard is an objective one.  Would a reasonable person in the position of the party judging the performance be satisfied?  On the other hand, if the contract involved matters of “fancy, taste, sensibility, or judgment,” then the standard is subjective.  Was the party judging the performance honestly dissatisfied?

Sellers would argue that the building of the road should be a matter for her to judge subjectively.  The road leads to her property, and she is naturally concerned about the quality of the view from her property and the plants and bushes that line her property.  Both of these things involve aesthetic judgments.  What is important here is not the technical aspects of road construction, but rather the decision about where to place the road.  She will point out that Beyer hired an architect, not just a construction company, to design the road, thus recognizing that aesthetic judgments are involved.  If it is true that Sellers actually lives on the property, that would strengthen her argument about the importance of the aesthetics of the access road.  

Beyer will argue that the performance here involves a road, not a work of art.  Objective standards exist to judge the best place to locate the road.  The Greenport town council used objective environmental standards to judge the placement of the road.  Whether the road will damage plants and bushes is also an objective question that does not depend on personal aesthetics.  Moreover, the fact that the town council approved the road is good evidence that the placement of the road met objective standards.

Sellers will argue that even if the test is an objective one, she has good objective reasons to reject Beyer’s proposed location.  Perhaps she can get evidence from real estate agents about the impact of the road on the value of her land, or evidence from experts about the likelihood of damage to her plants and bushes.

Conversely, Beyer might argue that even if the test is subjective, the facts suggest that Sellers is not operating in good faith by rejecting the proposed location.  She is using dissatisfaction with the road as a pretext for trying to undo a land sale that she now regrets.  But Sellers has some good arguments that she is not acting in bad faith.  There is no reason why she would lie about her dissatisfaction.  The fact that she offered to give Beyer an additional six months to build the road belies any suggestion that she is using dissatisfaction as a pretext.  

Other information might be helpful in assessing Sellers’s good faith.  Did the price of land go up suddenly?  Did she get an offer from another buyer for more than $800,000?  In the absence of some information of this nature, it seems that it would be difficult for Beyer to show that Sellers was acting in bad faith.

3.  Changed Circumstances; Mistake; Excuse of Condition.  (60 points)  Beyer might argue that he should be excused from his duty to build the access road because of changed circumstances.  It was a basic assumption of the contract that Beyer would be able to construct the road in a manner that would be satisfactory to both Sellers and the town officials.  It has turned out that this assumption was erroneous.  It is not simply more difficult for Beyer to build the road; it is impossible.  The only location that the town will approve is not satisfactory to Sellers.  It would be illegal for Beyer to build the road where Sellers wants it.  What is Beyer supposed to do?  He hired an architect and spent $75,000 in attempting to build the road.  Certainly the parties would not have intended to put an obligation in the contract that was impossible to meet.  R2K section 261 should be applied to discharge Beyer’s duty to build the road.  

Another way to characterize Beyer’s argument here is in terms of mistake.  Both parties were operating under the mistaken assumption at the time they entered the contract that a location existed that was satisfactory to the town and to Sellers. That assumption proved to be incorrect, and R2K section 152 should make the obligation to build the road voidable.

Still another option for Beyer is to invoke R2K section 229 to excuse a condition to prevent forfeiture.  Beyer will argue that he will suffer “disproportionate forfeiture” if his failure to meet the condition destroys his right to the property.

Sellers can argue that Beyer has not shown that it is impossible to build a satisfactory road.  Town officials told Beyer that it was “unlikely” that the town would approve other plans.  “Unlikely” is a far cry from “impossible.”  Beyer has not explored all other possible options with the town.  Sellers gave him six additional months to come up with a suitable plan.  Instead of attempting to solve the problems using this additional time, Beyer made no further attempts after speaking privately with town officials and hearing them say that approval was unlikely.

Sellers might also argue that the situation that developed was not an unforeseeable one.  Beyer should have realized that the town officials and Sellers might not agree on a location for the road.  Beyer should have drafted an escape clause in the contract to deal with the possibility that the town would not approve Sellers’s preferred location.

Sellers might also take a completely different approach.  She might argue that performance of the condition did turn out to be impossible, or that the parties operated under a mistaken assumption when they formed the contract.  She would then argue that the entire contract should be voided.  She would not have made the agreement if it did not contain the provision about the access road.  Thus, the contract should stand or fall in its entirety.  The court should not rewrite the contract and enforce it without the provision for the access road.

Sellers’s last argument reveals a dilemma for Beyer.  He wants to argue impossibility or mistake for a contract that he wants to enforce.  His argument is that it is only one provision that is impossible or mistaken, and that provision should be removed from the contract.  That argument may be a difficult one for the court to accept.  So by arguing impossibility or mistake or both Beyer runs the risk of the court invalidating or excusing performance of the entire contract.  For this reason perhaps Beyer’s best argument may be the “excuse of a condition” argument as we studied it in J.N.A. Realty.  
4.  Modification (Extending Deadline for Building Road).  (50 points)  Beyer might argue that he has not breached or failed to meet the condition in the contract of building the access road because Sellers agreed to extend the time for performance by six months.  Sellers sued him on March 18, even though she had given him until August 4 to build the road.  Regardless of how any other issue is decided, he simply has not yet breached the clause in question.

Sellers has a few different possible responses.  First, she can argue that the oral modification is not enforceable under the Statute of Frauds.  The contract involves a sale of land and thus falls within the Statute.  If a contract is within the Statute, all modifications of the contract must also be evidenced by a writing.  Beyer might respond that the provision in question does not involve the sale of land but rather involves only a service, and thus falls outside of the Statute.  Alternatively, Beyer might argue that part performance takes the entire contract out of the Statute, or that Sellers is estopped from asserting the Statute of Frauds.   R2K section 139 applies the concept of promissory estoppel to prevent the Statute of Frauds from creating an injustice.

Sellers might argue next that the modification is unenforceable because it was not supported by consideration.  Since the UCC does not apply, the common law rule requiring consideration for modifications is in effect.  Sellers can argue that she received no consideration for her promise to extend the time to build the road.  Beyer has a few possible responses.  He might argue that Sellers did receive consideration in the form of increased likelihood that the contract would be preserved and the road would be built.  Or Beyer might argue that no consideration was necessary because of changed circumstances.  He might cite the Brian Construction case or R2K section 89. 

 Finally, Beyer might argue that Sellers’s extension of the deadline for the road was not a modification but rather a waiver of the original deadline, and waivers do not need consideration to be binding.  Sellers could respond that even if the court finds a waiver of the deadline, she retracted that waiver when it became obvious that Beyer would not comply even with the additional time.  Beyer may argue that he relied on the waiver, thus preventing a retraction by Sellers, by continuing to pay his architect and by meeting with town officials.  Sellers will claim that Beyer’s argument is a weak one, since he now admits that he could not satisfy her and the town even with additional time.  Even if she waived the deadline, Beyer was no longer planning alternative road locations when she retracted the waiver.  

5.  Breach Issues.  (40 points)  Beyer might argue that since Sellers extended the time for building the road, and since that extension was legally effective (see part 4 just above), Sellers breached the contract by suing him prior to the end of the extension period.  

Sellers could respond that she had a right to sue before the expiration of the extended time period, even if the extension is deemed to be enforceable, because Beyer repudiated the contract when he told her on March 11 that she had to agree to the first plan if she wanted any access road at all.  Sellers could cite Hochster v. de la Tour for the proposition that when one party anticipatorily breaches a contract, the other party can sue for breach immediately.  Because Beyer told her that she would not get her access road unless she agreed to plans that were not satisfactory, it was reasonable for her to conclude that Beyer was no longer willing to explore other options for the road, and thus to see his statement as an anticipatory repudiation.

Beyer will argue that his statement on March 11 was not an anticipatory repudiation.  He will say that he was merely relaying what the town officials had communicated to him.  He was not saying that he would not build the access road; he was merely expressing doubt about getting the road completed if Sellers did not reconsider her requirements for the road.  Beyer might argue further that if Sellers had any doubt about the position that Beyer was taking, Sellers should have demanded assurances from him that he would continue to attempt to find a solution to the location of the road.   Although the idea of a demand for assurances was introduced in the UCC, R2K section 251 applies the idea beyond contracts for the sale of goods.  

Sellers might respond that a demand for assurances is an option that she might have had, but it is not a requirement for bringing an action if the other party has already anticipatorily repudiated.

6.  Sellers’s Remedies.  (30 points)  Sellers has asked for specific performance of Beyer’s obligation to build the access road.  She will argue that the contract involves land, and land is unique under the law.  Thus there is a firm rule, with almost no exceptions, that money damages are inadequate, and that courts must enforce the equitable remedy of specific performance.

Beyer has some strong arguments against the ordering of specific performance.  He might argue that the performance in question is not the sale of land but rather the service of building a road.  Courts do not usually order specific performance of services contracts because of concerns about involuntary servitude and supervision problems.  But Beyer’s strongest argument against specific performance may be a practical one.  What would the court order Beyer to do?  Build the road as originally planned that Sellers does not want?  Build the road that the town officials will not approve because of environmental concerns?  Build the road in another location chosen by the court, a location that might not be acceptable to Sellers or the town or both?  It seems unlikely that the court would order specific performance, since to do so might well immerse the court in a messy process of selecting the location for the road.

Sellers has also asked for damages for breach of contract.  She might argue for expectation damages in the amount of the expected value of the access road to her.  This amount might be measured by the difference in value between the land with an appropriate access road and the value of the property as it is now without an access road.  It would be relevant to know whether or not there are other means of access that already exist to Sellers’s property.  Alternatively, she might ask for a cost-of-completion measure of expectation damages.  This amount might be measured by what it would cost Sellers to hire another builder to construct a satisfactory access road.  Another approach would be for Sellers to seek restitution damages in the amount that Beyer was enriched by not having to build the road.  Beyer might argue that none of these amounts should be recoverable, since Sellers cannot establish the amount of these damages to a reasonable degree of certainty.

Finally, Sellers seeks, in the alternative, rescission of the entire contract for the sale of the land, with Sellers returning $800,000 to Beyer and Beyer returning the land to Sellers.  (One question might be whether or not Sellers would also have to return the $10,000 for the option contract.) Sellers might argue that this is the only practical remedy available for Beyer’s breach, if the court is unwilling to order specific performance and unable to come up with a reasonably certain damages amount.  Moreover, if the court were to find that Beyer did not breach because performance was impossible, again rescission would be the appropriate remedy.

Beyer would argue that rescission would be completely unjust in these circumstances.  The main object of the contract was the sale of land; the access road was merely an incidental obligation that was not crucial to the exchange.  The parties never intended that the whole deal could be rescinded because of a disagreement about the location of the access road.  Ordering rescission would be a classic case of the tail wagging the dog.  He has paid a total of $810,000, has owned the land for a considerable period of time, and has relied extensively on the exchange.  Surely it is too late in the day to undo everything that has happened.

7.  Beyer’s Remedies.  (30 points)  Beyer is seeking a judicial declaration that he owns the land free of any claims by Sellers.  If the court excuses his performance of the obligation to build the road, the court might declare his ownership free of any obligations to Sellers.  When a court excuses performance of a contract or condition based on impossibility or other excuse doctrine, however, there are a few different options for remedies.  The court may simply invalidate the condition and let the losses lie where they fall, as in Chandler v. Webster.  That would mean here that Sellers does not get her road and Beyer does not get his damages for hiring an architect, etc.  Another option is for the court to excuse Beyer’s obligation to build the road but order Beyer to pay damages to Sellers.  Another option is for rescission and restitution, but this is a remedy sought by Sellers and not by Beyer.

Beyer is also seeking damages for breach of contract, including $75,000 that Beyer spent in architect’s fees and other expenses. If the court awards expectation damages, then he cannot recover the entire amount of his expenses because he would have had to spend at least some of the money if the contract had been performed.  Beyer might be able to recover some of this money if he convinces the court that he spent more than expected because of Sellers’s unreasonable demands for the access road.  Sellers would point out that Beyer’s savings in not having actually to build the road must be included in the calculations.  Beyer can seek reliance losses, but Sellers can limit reliance loss by the expectation measure, assuming that Sellers can prove the expectation amount.
8.  General.  (100 points)  See the description of the general category given for Question I above. 

Question III (Shaw v. White, Starr & Forrest (WSF))

I took the facts for this question from Schauer v. Mandarin Gems of California, Inc. (d/b/a/ Black, Starr & Frost), 125 Cal. App. 4th 949, 23 Cal. Rptr. 233 (2005).  The facts are very close to the actual facts, except that the appraiser in the actual case was not an employee of the defendant store.  “Ernest Darin” in the actual case was Darin Erstad.  Although the court does not mention Erstad’s occupation, I think he must be the professional baseball player.  Darin Erstad played outfield and first base for the California/Anaheim/ Los Angeles Angels from 1996 through 2006.  He now plays for the Chicago White Sox, although as of this writing he is on the disabled list with an ankle injury.

1.  Statute of Frauds.  (50 points)  Since the contract here involved the sale of a diamond ring, which is a good, the UCC applies to this transaction.  The UCC might not apply to the appraisal services, but the purchase money was for the ring.  I would expect almost all courts to apply the UCC in resolving this dispute, and the court in the actual case applied the UCC. 


Because the sale of the ring was for the price of $500 or more, section 2-201 (the UCC’s Statute of Frauds) would apply.  That provision requires that there be a writing “sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought.”  Here there was no written contract.  Darin did pay by check, and if WSF endorsed the check to cash it, it is possible that the endorsed check could satisfy the Statute.  Shaw might also argue that the subsequent written appraisal serves as a sufficient memorandum of the agreement, although it is not clear whether the appraisal indicated that WSF sold the ring to Darin.


Shaw, however, would point to the exceptions to the requirement of a writing set for in subsection (3) of 2-201.  The key exception here is 2-201(3)(c), which provides that a contract that does not satisfy the Statute (but which is valid in other respects) “is enforceable . . . with respect to goods for which payment has been made and accepted . . ..”   Thus, it seems very unlikely that the Statute of Frauds would prevent enforcement of the contract here.

2.  Shaw’s Right To Sue.  (70 points)  Shaw is the plaintiff in this case, but she was not a party to the original contract.  Thus there is an important issue about whether she has a right to sue.  This issue was the most important one in the actual case.  Shaw has two possible theories supporting her right to sue: she is a third party beneficiary of the contract between WSF and Darin, and she is the assignee of Darin’s rights under the contract.


Third Party Beneficiary.  Shaw will argue that she is an intended donee beneficiary of the contract between Darin and WSF.  Not only was she present with Darin when he purchased the ring, but she actually picked out the ring for Darin to buy.  It was clear not only to Darin but also to WSF’s salesperson that Darin was buying the ring for the purpose of giving it to Shaw.  It was not a situation like in Kelly Health Care where the contract was formed to benefit some undisclosed future person.  Darin entered into the contract to purchase the ring with a specific party in mind, as in Sisters of St. Joseph.   


WSF might respond that it never concerns itself with what a purchaser might do with his or her purchase; that is none of WSF’s business.  This is not a typical third party beneficiary case because Darin did not instruct WSF to deliver the ring to Shaw.  WSF delivered the ring to Darin, and he can do with it whatever he pleases.  It is possible that the salesperson thought that Shaw was helping Darin to pick out a ring for someone else.   


Shaw might argue that the modern view is that it is the intention of the promisee (here, Darin) that is most important.  R2K section 302(1)(b), identifying what used to be called a donee beneficiary as an intended beneficiary, requires only that “the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.”  WSF might respond that 302(1)(b) is still subject to the general requirement of 302(1) that “recognition of a right to performance in the beneficiary is appropriate to effect the intention of the parties . . ..” 


In the actual case, the trial court sustained defendant’s demurrer to the complaint, but the Court of Appeal of California held that the plaintiff had standing to sue as a third party beneficiary of the sales contract between the buyer and seller of the ring.


Assignee.  Shaw might also argue that she is the assignee of Darin’s rights under the contract with WSF by virtue of the property settlement in the divorce decree.  The divorce decree granted to Shaw “the exclusive, right, title, and possession” of the ring.  Her right to the ring carries with it any legal rights with respect to the ring.  She thus can assert any warranty or other rights that Darin initially had.


Shaw can argue that the assignment is both absolute and irrevocable.  Under UCC section 2-210, rights can be assigned “except where the assignment would materially change the duty of the other party.”  In this case it should not matter to WSF to whom its warranty or other obligations are owed.


WSF can respond that there is a difference between assignment of the ring and assignment of the rights to sue for breach of the contract to sell the ring.  This argument prevailed in the actual case.  The California appeals court reasoned that the plaintiff had exclusive ownership of the ring, but ownership of gifted property does not automatically carry with it the rights of the purchaser-donor.  A cause of action is itself personal property.  The divorce decree did not say anything about rights to sue.  Darin himself did not make any assignment of his right to sue.   I am not sure that all courts would agree, but many probably would.


WSF might argue that, just as in the Elvis Presley case, Shaw should have gone back to the divorce court once she learned that the property she received in the settlement was not worth what the parties and the court thought it was worth.  Shaw might respond that in this case, unlike in Presley, the divorce decree was final, and it was too late to change.  WSF might argue that the court could revise even a final decree if it was based on a factual error.

3.  Warranties.  (70 points)  In the actual case, the appeals court held that the plaintiff’s complaint stated a cause of action for breach of express warranty.  Shaw’s argument here is that WSF made an express warranty when the salesperson stated that the ring had a clarity rating of SI1, and the ring actually had a rating of only SI2.  The statement in the written appraisal about the clarity rating would not be the basis for an express warranty claim because it came after the sale and thus could not have induced the sale.  (Notice that, although the alleged express warranty was oral, there is no problem with the parol evidence rule because the contract was not in writing.)  UCC 2-313 is the section that deals with express warranties, and we studied the application of 2-313 in Royal Business Machines.  


Section 2-313 requires first that there be an “affirmation of fact or promise.”   Shaw will argue that the statement that the clarity rating is SI1 is about as clear a statement of fact as could exist.  But WSF might argue that rating of jewels is known to be an inexact science, and that the salesperson’s statement was merely an opinion.  WSF might also attempt to argue that the salesperson was not authorized to give clarity ratings; only a licensed gemologist could do that.  But it seems likely that WSF would lose the lack of authority argument.  The salesperson would seem to have at least apparent authority to make factual statements about the products he or she was selling. 


Section 2-313 also requires that the affirmation of fact must be one that “relates to the goods.”  Shaw seems to have an unanswerable argument that the clarity rating relates to the ring.  Finally, the affirmation of fact must become “part of the basis of the bargain.”  As we learned in Royal Business Machines, most courts view this language as a reliance requirement.  Shaw can argue that she and Darin relied on the statement about clarity in making their decision to purchase the ring.  WSF can argue that most consumers do not know anything about clarity ratings; it was the appearance of the ring that induced the sale.  Darin would have purchased the ring regardless of the clarity rating.  Shaw might reply that had she and Darin known the proper rating, they at least would not have paid as much as they did.  The difference in market value (apparently $23,000) would be good evidence to support Shaw’s argument. 


Although an express warranty claim seems to be the strongest claim for breach of warranty, Shaw might also argue that WSF breached the implied warranty of merchantability under UCC section 2-314.  The ring was not of the quality that would “pass without objection in the trade” for a SI1 diamond and was not “of fair average quality within the description.”


WSF might argue that it effectively disclaimed all warranties in its written appraisal.  The language explicitly disclaims “all responsibility and liability.”


Shaw has several good responses to this argument.  First, the disclaimer came too late to be effective.  A seller cannot make a disclaimer after the sale is made and the seller has taken the buyer’s money.  Second, the disclaimer relates in any event only to the appraisal.  Shaw is not suing based on the appraisal, but rather on the statement made at the time of sale.  Third, under UCC section 2-316(1) the language of the disclaimer is not effective to disclaim an express warranty.  Under 2-316(2), the language is not effective to disclaim the implied warranty of merchantability because it does not specifically mention merchantability.


WSF might argue that the parties modified the terms of the contract when WSF agreed to provide a free appraisal for Darin in exchange for his agreement not to sue WSF.  Moreover, the language in the disclaimer is clear enough to disclaim all implied warranties under UCC section 2-316(3) and all express warranties under section 2-316(1).  WSF might also argue that Darin could have and should have arranged for his own inspection of the ring if he really cared about the clarity rating, especially given the high price of the ring.  His failure to do so means that there is no implied warranty with regard to the clarity rating.  See UCC section 2-316(3)(b).


4.  Fraud; Misrepresentation; Mistake.  (40 points)  Shaw might argue that WSF’s salesperson committed fraud or at least made a misrepresentation when he or she told Shaw and Darin that the diamond had a clarity rating of SI1.  Although the UCC does not have any specific sections dealing with fraud and misrepresentation, section 1-103 explicitly provides that these common law doctrines shall supplement the specific provisions of the UCC.  In the unlikely event that Shaw can prove that the salesperson knew at the time of the statement that it was false, the claim would be for fraud.  As we learned in Halpert v. Rosenthal, even if the salesperson made an honest misrepresentation, the contract may be voidable if the misrepresentation was of a material fact.  Given the disparity between the values of diamonds with SI1 and SI2 ratings, it seems that Shaw would be able to establish materiality.


WSF will argue that the statement was not a misrepresentation of fact, but rather an expression of opinion.  As mentioned above in the discussion of express warranty, WSF will argue that appraisals are not facts but only subjective estimates of quality.  Buyers cannot recover for statements of opinion that turn out to be incorrect.


Shaw might point to R2K section 169 to argue that she and Darin were justified in relying on the salesperson’s statement even if it is characterized as an opinion.  Shaw can argue that section 169(b), justifying reliance on opinion if the other party “reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, judgment or objectivity with respect to the subject matter,” should apply here.


WSF might attempt a different kind of defense to Shaw’s claim of fraud or misrepresentation.  WSF might argue that a third party beneficiary can enforce a promise but cannot recover for fraud or rescind a contract based on misrepresentation.  Since reliance on the representation of fact is a prerequisite for fraud and misrepresentation, and since only the buyer relied, the beneficiary has no rights.  An assignee of all rights of the assignor could bring a claim for fraud or misrepresentation, but in the absence of an assignment a third party beneficiary cannot.  We did not discuss this argument in class, and very few people even hinted at this argument.  But this argument prevailed in the actual case.  The court found that the plaintiff could not maintain a fraud action.  I am not sure that all courts would agree, but the R2K provisions on third party beneficiaries talk about the beneficiary’s right to enforce performance of the contract, and not the beneficiary’s right to rescind the contract or recover damages for fraud.  


Shaw can also argue that the contract should be rescinded on the grounds of mutual mistake, although this claim also would not be allowed under the reasoning of the court in the previous paragraph.  Shaw could argue that both parties were mistaken about the true nature of the diamond ring.  Under the old common law approach, mutual mistakes could void contracts if they went to the substance or identity of the thing sold, not its value or attributes. Shaw would thus have to argue that a diamond with a SI1 rating is a different thing than one with a SI2 rating.  WSF has a strong response that these are quality ratings, and have nothing to do with the identity or substance of the ring.


Shaw might do better under the more modern, R2K approach to mistakes.  R2K focuses not on the substance/quality distinction but rather on whether there was a mistake as to a “basic assumption” that had a “material effect on the agreed exchange,” and on which party bears the risk of the mistake.  Shaw can argue that the mistake was basic and affected the sale, since the disparity in price was so great.  Moreover, since the seller has, or should have, more knowledge about diamond ratings, it should bear the risk of any mistake.     


5.  Revocation of Acceptance; Remedies.  (70 points)  As just discussed in part 4 above, the court in the actual case took the position that the plaintiff could not obtain any remedy other than damages for breach of contract or, in the appropriate case, specific performance. In the absence of an assignment from the promisee, the plaintiff could not obtain revocation or rescission of the contract or fraud damages or punitive damages.  I will discuss all possible remedies below, assuming either that other courts would not limit the remedies of third party beneficiaries in this way, or that the court would find that Shaw was a valid assignee of all of Darin’s rights.


 Shaw seeks rescission of the contract.  Under the UCC, she might characterize her position as seeking revocation of acceptance under UCC 2-608, which we discussed in connection with Ramirez v. Autosport.  Section 2-608 provides that the buyer may revoke his acceptance if the non-conformity of the good to the terms of the contract “substantially impairs its value” to the buyer.  Since the ring was worth less than half of the purchase price, Shaw has a good argument for substantial impairment.  But 2-608 requires that the buyer must revoke acceptance “within a reasonable time after the buyer discovers or should have discovered the ground for it.”  Here Shaw seeks to revoke acceptance about two years after the purchase.  WSF will argue that after two years it is much too late to revoke an acceptance.  Shaw will respond that she acted promptly after learning of the non-conformity, and that she had no reason to discover the problem any earlier.


Shaw also seeks rescission under a misrepresentation theory.  She will offer to return the ring in exchange for the $43,000 purchase price.  Some people argued that this would amount to a windfall for Shaw because she did not pay the $43,000 herself.  But Shaw received the ring as part of the marriage settlement, and the property settlement apparently assumed that Shaw was getting an item worth $43,000.  If she did not receive the ring, she might have received other property worth a similar amount.


UCC section 2-721 provides for the possibility for recovery of damages as well as rescission for misrepresentation or fraud.  Shaw may seek damages for breach of warranty. UCC section 2-714(2) provides: “The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.”  We know that the contract price was $43,000 and that several expert jewelers valued the ring at $20,000 about two years later.  Assuming that $43,000 was a fair price for the diamond ring with a SI1 rating, the court might take that price as a reasonable value of the ring if it had been as warranted. Assuming that diamond rings do not lose their value over time, the court might assume that the value of the ring as accepted was $20,000.  Both these values are issues of fact, and these numbers are not necessarily the ones the court would use.  But if they do use these numbers, Shaw would recover $23,000.  This amount, or course, would be an expectation recovery.


Shaw might also argue for consequential damages under UCC section 2-715.   These damages might include the cost of obtaining additional appraisals of the ring. 

6.  General.  (100 points)  See the description of the general category given for Question I above.


I hope that this memo has been useful to you, both to explain the exam and to provide some insight that might be helpful in future exams.  It is a long memo, and could be made much longer.  Obviously, I did not expect anyone to discuss all the points discussed in this memo.  If you would like to see some good exam books written by your classmates with the raw point totals for each issue, please let me know.


Please let me know if you have any suggestions for correcting or improving this memo, or for improving my general methods of exam writing and exam grading.  Please remember to return your exam when you have finished reviewing it.  Thank you again for a very enjoyable year.   I hope to see you in the classroom again, and to keep in touch with you as you pursue your careers.

