I) Enforcing Private Agreements
A) Damages for Breach of Contract
i) The Three Damage Interests Introduced
(1) Restitution

The purpose of the restitution interest measure of damages is to take back form the breaching party, usually the defendant, any benefit he has obtained from the contract.  

· We can think of this as restoring the defendant to his original position, making his wallet the same as it was before the contract

· This will include refunding any payments made to the defendant by the plaintiff

· Usually, of the three interests, restitution will be the smallest

(2) Reliance

The purpose of the reliance interest measure of damages is to give back to the performing party, usually the plaintiff, anything he has lost through his reliance on the contract

· We can think of this as restoring the plaintiff to his original position, making his wallet the same as it was before the contract
· This will include getting back any payments the plaintiff has made to the defendant.  If these payments represent the only loss by the plaintiff, the restitution and reliance interests will be the same amount
· Reliance will usually be greater than restitution because the plaintiff will have incurred costs in performing the contract that were not direct payments to the defendant.
· Essential vs. Incidental reliance is illustrated in Nurse v. Barns, but:
· Essential Reliance: This refers to any costs the plaintiff necessarily incurred in performing his side of the contract.  These costs will always be recoverable under the reliance interest
· Incidental Reliance: This refers to those costs which the plaintiff incurred that were not necessary to his performance of the contract, but which he incurred because he believed the defendant would perform.  These costs may not always be recoverable. 
(3) Expectation
The purpose of the expectation interest is to put the plaintiff in the position he expected to be in if the contract had been performed by both parties. 
· Given the illusive nature of what was “expected” this can be harder to calculate.  Especially if non-economic benefit was expected.

· We can think of this as putting the plaintiff in the position he was promised to be in, filling his wallet with the profit he would have made

· The expectation interest will usually be a larger amount than reliance because the plaintiff would not enter into a contract where he had to pay out more than he stood to gain

· The expectation interest will not refund a plaintiff for any costs paid to the defendant because the plaintiff expected to pay these costs in the performance of the contract 

ii) Calculating the Three Damage Interests
(1) Restitution

Restitution interest = Defendant Now – Defendant at Contract

(2) Reliance
Reliance interest = Plaintiff at Contract – Plaintiff Now

(3) Expectation
· The expectation interest can be calculated three ways

· Expectation = Gross Expectation – Expenses Saved

· Expectation =  Net Expectation + Actual Expenses

· Expectation = $ Plaintiff Expected — Plaintiff’s $ Now

· Or, in the case of sales contracts, two ways, depending on who breached

· Buyer’s Damages = Market Price – Unpaid Contract Price

· Seller’s Damages = Unpaid Contract Price – Market Price

iii) Damage Calculation Examples
Suppose the following:

· A agrees to sell B a copy of the Restatement

· The Restatement is to be delivered tomorrow

· The restatement has a market value of $15

· In return B agrees to pay $10, and provide a copy of his class notes

· The note have a market value of $1

· The notes cost $3 to photocopy

(1) B gives A the notes and the $10, but A does not deliver the Restatement.

Calculate damages for all three interests. 
(We assume the plaintiff started with $0, and the defendant started with the $15 Restatement value)

(a) Restitution 
$11= $26(payment, value of notes, & Restatement value)-$15(Restatement value)
(b) Reliance 

$13 = $0(where the plaintiff started) – (-$13)(after payment & cost of copying) 

(c) Expectation 
$15 = $15(expectation of Restatement value) - $0(no savings, fully performed)
Or

$15 = $2(Net=$15 benefit - $13 cost) + $13(payment & copying expenses)

Or

$15 = $2(Total $ plaintiff expected) – (-$13)(after payment & cost of copying)
(2) B gives A the notes, does not pay the $10, and A does not deliver

(a) Restitution 

$1= $16(value of notes, value of Restatement) - $15(Restatement value)
(b) Reliance 

$3 = $0(where the plaintiff started) – (-$3)(plaintiff after cost of copying) 

(c) Expectation 

$5 = $15(expectation of Restatement value) - $10(savings of payment)
Or

$5 = $2(Net=$15benefit - $13cost) + $3(copying expenses)

Or

$5 = $2(Total $ plaintiff expected) – (-$3)(after cost of copying)

(3) B does not copy or hand over the notes, and A does not deliver

(a) Restitution 

$0 = $15(value of Restatement) - $15(Restatement value)
(b) Reliance 

$0 = $0(where the plaintiff started) – (-$0)(plaintiff still at starting point) 

(c) Expectation 

$2 = $15(expectation of Restatement value) - $13(savings of payment and copy cost)
Or

$2 = $2(Net=$15benefit - $13cost) + $0(no expenses)

Or

$2 = $2(Total $ plaintiff expected) – (-$0)(still at starting point)

(4) B gives A the notes and the $10.  But, the market value of the Restatement is $9.   A does not give B the Restatement.
(a) Restitution

$11 = $20(value of the Restatement, value of notes, and fee) - $9(Restatement value)
(b) Reliance
$13 = $0(where the plaintiff started) – (-$13)(plaintiff after fee and notes copy)
(c) Expectation
$9 = $9(expectation of Restatement value) - $0(no savings, fully performed) 

Or

$9 = (-$4)(Net=$9benefit - $13cost) + $13(actual expenses)

Or

$9 = (-$4)(Total $ plaintiff expected) – (-$13)(total $ plaintiff has now)
(5) B copies the notes, but does not give them to A.  B does not give A the $10 and A does not perform.  The Restatement is worth $15 again.

(a) Restitution
$0 = $15(Restatement value) - $15(Restatement value)

(b) Reliance
$2 = $0(where plaintiff started) – (-$2)(Plaintiff spent $3, but now has $1 notes)

(c) Expectation
$4  = $15(expectation of Restatement value) - $11(didn’t pay fee+$1 notes)
Or

$4 = $2(Net=$15benefit - $13cost) + $2(cost of copying - $1notes gain)
Or

$4 = $2(Total $ plaintiff expected) – (-$2)($ plaintiff has after notes copy)
(6) B copies the notes and gives them to A.  B also makes a $5 down payment on the $10 fee.  A does not deliver the Restatement.

(a) Restitution
$6 = $21(Restatement value, $5 down payment, $1 notes) - $15(Restatement)
(b) Reliance
$8 = $0(where plaintiff started) – (-$8)($ plaintiff has now)
(c) Expectation
$10 = $15(expectation of Restatement value) - $5(save other half of $10 fee)
Or

$10 = $2(Net= $15benefit - $13cost) + $8($5 fee, $3 copy expenses)
Or

$10 = $2($ plaintiff expected) – (-$8)($ plaintiff has now)
(7) B does not copy the notes, does not give them to A.  B makes a $5 down payment towards the $10 fee.  A does not deliver.

(a) Restitution
$5 = $20(Restatement value, down payment) - $5(down payment)

(b) Reliance

$5 = $0(where plaintiff started) – (-$5)(where plaintiff is now)

(c) Expectation

$7 = $15(expectation of Restatement value) - $8(saved half fee and notes copy)

Or

$7 = $2(Net=$15benefit - $13cost) + $5(down payment expense)

Or

$7 = $2($ plaintiff expected) – (-$5)($ plaintiff has now)

(8) B copies the notes, but does not give them to A.  B makes a $5 down payment towards the $10 fee.  A does not deliver.  

(a) Restitution

$5 = $20(Restatement value, down payment) - $5(down payment)
(b) Reliance

$7 = $0(where plaintiff started) – (-$7)(plaintiff now, $8expenses+$1note gain)
(c) Expectation

$9 = $15(expectation of Restatement value) - $6($5savings and $1note gain)
Or

$9 = $2(Net=$15benefit - $13cost) + $7($8expenses - $1note gain)
Or

$9 = $2($ plaintiff expected) – (-$7)($ plaintiff has now with $1 note gain)
(9) Generalizing about Damage Calculations
	Problem


	1
	2
	3
	4
	5
	6
	7
	8

	Restitution
	$11
	$1
	$0
	$9
	$0
	$6
	$5
	$5

	Reliance
	$13
	$3
	$0
	$13
	$2
	$8
	$5
	$7

	Expectation
	$15
	$5
	$2
	$11
	$4
	$10
	$7
	$9


· Restitution ≤ Reliance

· When less –> less by actual $2 copy cost

· When equal –> notes not copied (as in #’s 3 & 7)

· Expectation > Reliance

***Except when contract is losing for plaintiff (as in #’s 4 & 8)***
· See Mistletoe Express v. Locke for real example

iv) Applying the Damage Interests
(1) The Expectation Interest
(a) Example:
Hawkins v. McGee
Here the New Hampshire Supreme Court ruled that a patient’s damages after a poorly performed operation should be limited to the difference in value between the boy’s hand as the doctor guaranteed to make it and the value of his hand as it was when the contract was made.

(b) Rules:
     Because it puts the plaintiff in the position he or she contracted to be in, the 

         expectation interest is usually the calculation preferred by the Restatement    

         and UCC.


(c) Other Ways to Calculate Expectation
1. Contract Price/Market Price Differential- This method grants either the buyer or seller the profit they would have made in the form of the difference between the contracted price and the market price.  When the contract price is lower than the eventual market price it works in the seller’s favor, vice versa when the price is higher.  
Example: Tongish v. Thomas






In a case where a seller breached a contract and then resold the goods for a market price that was higher than the contract price, the Kansas Supreme Court ruled that the buyer was entitled to damages in the amount of the difference between the contract price and the market price at the time the buyer became aware of the seller’s breach.

Rule:
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2. Cost of Completion- This method of calculation supposes that damages should be equal to the amount it will cost the injured party to have the remainder of the contract performed by a new third party contractor.
Example: Groves v. John Wunder Co.

Here the Minnesota Supreme Court held that a plaintiff who had contracted for improvements to his land was entitled to cost of completion damages when the contractor breached.  

3. Diminution in Value- This method of calculation subtracts the value of the property at the time of contract from what the value would have been had the contract been fully performed.
Example: Peevyhouse v. Garland Coal Mining Co.

Here the Oklahoma Supreme Court ruled that when the cost of completion is grossly disproportionate to the diminution in value, the plaintiff is only entitled to damages calculated according to the diminution in value.

Rule:

· (a) above represents the diminution in value approach

· (b) above represents the cost of completion approach
· Including subjective value in the probable loss makes (b) better
(2) Three Limitations on Expectation Damages
(a) Remoteness or Foreseeability of Harm
(i)             Example: Hadley v. Baxendale
Here, an English court ruled that a plaintiff, who had contracted with a shipping company to send his broken mill shaft to be repaired, could not recover damages for lost profits and stoppage of business because the shipping company did not know that business was stopped while they had were delivering the mill shaft.

(ii) Example: Posner’s Himalayan photos hypothetical
Posner responds to the following hypothetical: 

· A professional photographer spends thousands of dollars on a helicopter ride through the Himalayas.  He has the photos developed at Joe Schmo’s Development Co.  Joe botches the job and the photos are ruined.  Is the photographer entitled to recover the full cost of his photos—the cost of the trip and all—or just what Joe charged for development?

· Posner (paraphrasing): Where a risk of loss is known by only one party, the loss should be borne by that party because they could most efficiently have avoided the loss.

· The logic is that it would have cost the photographer nothing to tell Joe Schmo about the irreplaceable nature of his photographs and that would have saved a bundle.
(iii) Rule:  

· “a probable result of” has been interpreted differently by various courts.

· Usually it means more likely than not or 51% chance and up

(iv) Theory:
We are not concerned that the plaintiff may not recover because it was the plaintiff’s error not to make sure the defendant had all the necessary information.
(b) Certainty of Harm

(i)            Example: Chicago Coliseum Club v. Dempsey
The Illinois Court of Appeals ruled that the Coliseum Club could not recover damages for lost profits resulting from Dempsey’s repudiation of a contract to participate in a prize fight because those profits were dependent on too many circumstances to make them determinable with any certainty.

· Chicago Coliseum’s claim to lost profits was the first of four different damages claims.

(ii) Rule:


(iii) Theory:

There are other ways for a plaintiff to recover damages besides the expectation measure.  With other options available (such as reliance, see below) we cannot justify asking the jury to guesstimate damages based on speculative expectation testimony.

(iv) Reliance When Stock is “Laid In”

1. Example: Nurse v. Barns
In this old English case the court ruled that a tenant, who had leased a mill, could recover damages for the “loss of stock laid in” to pay for the £500 of materials he had stored at the mill in incidental reliance on his contract with the lessor.

· Nurse was decided long before the rule stated below, but could
probably be reconciled with it if it was assumed the tenant would have recovered the £500 through his use of the mill.
(v)             Reliance When Expectation is Too Uncertain

2. Example: Chicago Coliseum Club v. Dempsey
Chicago Coliseum presented three claims besides the one for lost profits, with the Illinois Court of Appeals ruling as follows:

a. The court held that expenses incurred prior to a contract’s formation are not recoverable.

b. The court held that expenses incurred after notice of the breach are not recoverable.
c. The court held that expenses incurred between contract signing and notice of breach are recoverable.
· The court’s first finding above is in conflict with Anglia.
3. Example: Anglia Television Ltd. v. Reed
A British court ruled that a plaintiff could recover damages for costs incurred before the execution of a contract provided the expenditure would reasonably be in the contemplation of both parties when forming the contract.

· At odds with part of the ruling in Chicago Coliseum.
4. Example: Mistletoe Express Service v. Locke
The Texas Court of Appeals held that a plaintiff could recover based on her reliance interest because the defendant did not sustain the burden of proving that she would have lost money had the contract been fully performed.

· Illustrates how expectation can be a limitation on reliance, if the

defendant can prove the expected loss to a reasonable certainty.

· Defendant must prove that contract is a losing one if the

damages are to be limited by that loss.
5. Rule:

(c) Avoidability of Harm
(i)             Example: Rockingham County v. Luten Bridge Co.
Here the Fourth Circuit Court of Appeals ruled that once a party receives notice of the other party’s breach they cannot recover damages for expenses and work performed after receipt of the notice.  
(ii) Example: Shirley Maclaine Parker v. Twentieth Century Fox Corp.
The California Supreme Court ruled that for a discharged actor’s rejection of alternative work to be considered a failure to avoid damages, the alternate work must be substantially similar, or not of a different or inferior kind compared to the original employment.  

· The court stated the general rule for a wrongfully discharged employee’s right to recovery as follows:

· “[T]he amount of salary agreed upon for the period of service, less the amount which the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment….However, before projected earnings from other employment … can be applied in mitigation, the employer must show that the other employment was comparable….”
(iii) Example: Neri v. Retail Marine Corp.
The New York Supreme Court ruled that a retail dealer of boats was entitled to lost profits when a buyer repudiated his agreement to buy a boat even though the retailer was able to sell the boat originally contracted for to another buyer.
· Settling Neri  required reference to the UCC, specifically:


· “[P]rovisions of this Article other than subsection (1)” here refers to:
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· In reference to “due credit for payments or proceeds of resale,” the court states “[T]he situation is different with dealers having an unlimited supply of standard priced goods.”  
· By unlimited the court means more supply than demand.
(iv) Rule: 

· This limit used to be known as the “Duty to Mitigate” but was renamed because it is not really a duty in the sense most commonly used in law.
(v)             Theory:
The court in Rockingham County had the best reasoning.  That opinion pointed out that it is unethical not to avoid piling up damages, and also inefficient.  A party injured by a breached contract has a remedy at court that will allow them to recoup their lost expenses and their projected profits.  It is extremely inefficient then, for such a party to continue doing work that will be of no benefit to the breaching party and will take time away from another project that would bring in new revenue.  
(vi) Practice Problems:
1. A buyer and seller contract at a price of $500 for a bushel of apples.  Consider where:

a. The market price at delivery is $600 and the seller breaches

i. Expectation = Market Price – Contract Price

ii. $100 = $600 -- $500

b. The prices are the same and the buyer breaches

i. Expectation = Contract Price – Market Price

ii. -$100 (0) = $500 -- $600

c. The market price at delivery is $400 and the seller breaches

i. Expectation = Market Price – Contract Price

ii. -$100 = $400 -- $500

d. Same prices, but the buyer breaches

i. Expectation = Contract Price – Market Price

ii. $100 = $500 -- $400

e. Market price is $600, buyer makes $50 down payment, seller breaches

i. Expectation = Market Price – Unpaid Contract Price

ii. $150 = $600 -- $450
f. Same prices and down payment, buyer breaches

i. Expectation = Unpaid Contract Price – Market Price

ii. -$150 = $450 -- $600
*** Seller’s advantage when market drops price below contract price***
       Buyer’s advantage when market raises price above contract price

(3) Contracting Around Default Damages Rules
(a) Express Limitations on Consequential & Incidental Damages
(i)             Example: Lotus 1-2-3 Licensing Agreement
The book gives an example of a software company’s contract limiting their liability to restitution of the licensing fee, in part:

In no event will Lotus be liable for direct, indirect, special, incidental, or consequential damages arising out of the use of or inability to use the program or documentation…  In no case shall Lotus’ liability exceed the amount of the license fee.  
(ii) Rules:

· Clause need only be reasonable in light of either the anticipated or actual amount of harm
· Third requirement, that of inconvenience, Pettit says most courts don’t really apply

· Note that damages could be liquidated at zero
(b) Liquidated Damages vs. Penalty Clauses
(i)             Example: Kemble v. Farren
An old English court ruled that a stipulated damages clause was an unenforceable penalty because it was drafted so broadly that it would be applicable to any breach of the contract, regardless of the resulting damage from the breach

· The contract had what is known as a “blunderbuss” clause

· The court judged the clause only from the perspective of the time contract without considering the actual damage that arose from the breach.
(ii) Example: Wassenaar v. Towne Hotel
The Supreme Court of Wisconsin ruled that a stipulated damages clause was enforceable unless the defendant could prove that the plaintiff suffered no actual damages or that the clause provides for damages disproportionately greater than the actual damages.

· At odds with Kemble because it evaluates from the perspective of the present, actual damages and from the time of contract.
· Effectively established a three part test:
1. Parties cannot intend for clause to be a penalty
2. Damages must be of an uncertain nature, making it unlikely that they could be recovered in court.
3. The damages stipulated must be reasonable in light of the anticipated damages and the actual damages
· Notice the tension between requirements 2 and 3, requiring the damages to be uncertain but forecastable.
(iii) Rule:

· Different from Wassenaar in that the clause needs only be reasonable in light of the actual damages or the anticipated damages.
· The party attacking the clause has the burden of proof.
B) Other Remedies and Causes of Action
i) Specific Performance
(1) Contracts for Land
(a) Example: Loveless v. Diehl
The Supreme Court of Arkansas ruled that specific performance was due to an injured buyer in a real estate contract even though expectation damages were easily calculable.

· Court ruled for specific performance because of fear that otherwise real estate contracts would be disincentivized 
· Specific performance always available for real estate, but usually only where damages hard to calculate
· Similar to Tongish in that:
1. A resale contract hindered the buyer’s claim
2. Court decides between general & specific rule
3. Unjust enrichment of the seller possible
4. Majority sides with specific rule because of policy 
(2) Contracts for Goods
(a) Example: Cumbest v. Harris
In a secured transaction involving a stereo system the Supreme Court of Mississippi ruled that the debtor was entitled to specific performance of the buyback clause because the stereo, having been partially built by the owner and acquired over a fifteen year period, had unique value and would be difficult to replace.  

· Specific performance not usually available in sales of goods

· Court cites three common law exceptions:

1. Where there is no adequate remedy at law;

2. Where the specific articles or property are of peculiar, sentimental or unique value; and, 

3. Where due to scarcity the chattel is not readily obtainable.

· Uniform Commercial Code also applies

(b) Common Law Rules
1. Money damages are the presumed form of relief:
“The only universal consequence of a legally binding promise is that the law makes the promisor pay damages if the promise event does not come to pass.”  O.W. Holmes
2. The presumption for money damages can be rebutted by proving the available money damages(as limited by the default rules) would be inadequate
3. Damages likely to be inadequate when the subject of the contract is unique
4. Real property is presumed to be unique
5. Specific performance is presumed in real property contracts
6. Other goods must be shown to be unique
(c) Statutory Rule:

· The UCC provides a more liberal exception to the general rule for money damages than the common law does.

(3) Personal Services
(a) Affirmative Enforcement
(i)             Example: Clark v. Johnston
On a writ of habeas corpus from a black indentured servant who wished to breach her contract, the Indiana Supreme Court ruled that it would be unconstitutional involuntary servitude to compel or allow the master to compel specific performance of the indenture. 

· The court considered whether service that is involuntary in fact might be voluntary under the law where there is a contract for such service.

· Finding that specific performance of personal service contracts would be disadvantageous to both parties, and unconstitutional to boot, they ruled not to enforce

· The court also held that Johnston, the obligee of the contract was not entitled to enforce the contract if the court wouldn’t.
(b) Negative Enforcement
(i)             Example: Lumley v. Wagner
An English court ruled that specific performance of an agreement not to perform at other theaters could be enforced when the agreement is explicit.

· Important distinction between affirmative and negative enforcement.

Affirmative: Forcing a person to perform the service they contracted to perform.

Negative: Disallowing a person from performing for one party the service they contracted to perform for another.

· The court ruled that negative covenants could be inferred, but only enforced when explicit
(ii) Example: ABC v. Wolf
The NY Court of Appeals ruled that negative enforcement must be based on an explicit negative covenant if enforcement is requested for a period outside the term of the contract.  

· Even where there is an explicit negative covenant covering the period after the contract’s expiration, courts will regard such covenants with great scrutiny and are not compelled to enforce them.
· Opinion contains a comprehensive treatment of the common law in this area.

(c) Common Law Rules:
1. Specific Performance not available for affirmative enforcement of personal service contracts

2. Where the services are unique negative enforcement can be granted by an injunction preventing the performer from performing their services for another employer

3. Negative covenants can be implied in contracts for purposes of negative enforcement

4. When the contract term has expired the negative covenant must be explicit in the contract and must explicitly cover the post-contract period, or there must be a serious threat of unfair competition or other tortious behavior by the performer

5. Even where such an explicit post-contract negative covenant exists, courts will examine it to ensure it is not unreasonable in time, space or scope

6. The common term for such a covenant is an anti-competitive agreement, or covenant not to compete
ii) Restitution
(1) Damage Interest
(a) Breach by Defendant
(i)             Example: Bush v. Canfield
In a case where the plaintiff buyer made a down payment on what would have been a losing contract, the buyer was awarded restitution rather than expectation damages to prevent the defendant seller’s unjust enrichment.  
· The dissent reasons that only a portion of the down payment should be returned because the plaintiff’s loss is the result of a speculative contract and not the defendant’s breach.

· Majority holds that expectation is not necessarily a limit on restitution damages.

(ii) Rules: 


(2) Causes of Action
None of the below are actual contract claims.  They are claims in Restitution or quantum meruit, distinct from the restitution measure of damages in contract remedies.  Thus, the rules and limitations on damages do not apply.
(a) Breach by Plaintiff
(i)             Example: Britton v. Turner
The Superior Court of Judicature of New Hampshire ruled that a laborer who contracted to work for a year, but only worked for nine and a half months was owed compensation for the time he did work less the damages his employer suffered as a result of his breach.
· The court goes against the prevailing logic of the time
· They draw an analogy to contracts for goods or building where the purchaser is expected to return or pay for whatever portion of the goods was delivered before the breach.

· The court provides that recovery for a portion of work can be contracted around.

(ii) Example: Vines v. Orchard Hills, Inc.
In a dispute over a contract that provided for a buyers’ down payment to serve as liquidated damages in the event of a breach, the Connecticut Supreme Court ruled the buyers could not recover the down payment because they failed to show that the seller’s damages were disproportionately smaller than the liquidated damages. 
· The court first asked whether breaching plaintiffs could recover down payments and found they could
· The plaintiffs did not recover because they failed to meet the burden of proving the liquidated damages clause invalid.

· The trial court reasoned that the condo’s increase in value between breach and trial covered any damages to the sellers, but the Supreme Court said damages should be considered at time of breach only.

(iii) Rule:

(b) Implied in Law (Quasi) Contracts
(i)             Example: Cotnam v. Wisdom 
The Supreme Court of Arkansas ruled that two surgeons called on to perform emergency surgery on an accident victim were entitled to recover fees from the victim’s estate even though their services did not save his life.

· Despite the lack of an express contract or any facts that would imply one the contract was implied by law 

· A contract implied by law is, essentially, a legal fiction

· Justified by the unjust enrichment of one party by the benefit of another party’s goods or services.
· Here the court ruled that even though the victim died, he still received the benefit of valuable professional services

(c) Implied in Fact Contracts
(i)             Example: Martin v. Little, Brown, &Co.- The Superior Court of Pennsylvania ruled that no contract existed between a law student who offered to provide materials proving plagiarism of a publisher’s book and the publisher who accepted the materials.

· Contract could have been implied in fact if the service was one the publisher should have expected to pay for or if communications contemplated payment

· Nothing in the parties’ communications suggests either intended for service to be paid for

· Remedy would have been hard to quantify if contract

C) Remedies Reviewed
i) Sullivan v. O’Connor:
A former Harvard Law contracts professor, writing for the Massachusetts SJC, evaluated the merits and extent of all three damage interests in light of a case where a woman sued her plastic surgeon seeking to recover damages after her nose job did not go as the doctor promised. 
· Also examined the policy implications of enforcing contracts doctors make with patients

· The chart below shows what the court reasoned Sullivan could recover, theoretically, without considering the default rules

· Remember: “Expectation’s too big, Restitution’s too small, Reliiiiiiiiance!”  

	Expense
	Restitution
	Expectation 
	Reliance

	Out of Pocket expenses
	Some
	No
	Yes

	Doctor’s fees
	Yes
	Only portion for third operation
	Yes

	Hospital fees
	No
	Ditto
	Yes

	Pain & Suffering for first two operations
	No
	No
	Yes

	Pain & Suffering for third operation
	No
	Yes
	Yes

	Differential value between nose promised and nose delivered
	No
	Yes
	Yes

	Differential value between nose delivered and original nose
	No
	Yes, included in above
	No

	Lost wages
	No
	Only amount lost because nose not as promised
	Only amount lost because nose worse than original

	Psychological damages
	No
	Ditto
	Ditto


II) Mutual Assent
A) Objective Theory of Assent
i) Misunderstanding
(1) Example: Embry v. Hargadine, McKittrick Dry Goods Co.
The St. Louis Court of Appeals (MO) ruled that a company president who did not intend for his statement to an employ to be a contract renewal was nonetheless bound to fulfill the obligation because a reasonable person in the employee’s position would have understood the statement as a contract renewal.

· Court distinguishes objective standard from subjective one:

· Objective: Evaluate whether parties’ actions and words (written or spoken) manifest an intention to contract, regardless of what the parties’ actual intent may be.  

· Subjective: Determine if there was a “meeting of the minds,” that is did the parties intend to be bound.

· Also established limiting principle on objective standard; if the plaintiff is found to have subjectively known the other party did not intend to contract, regardless of what a reasonable person would think, a contract is not formed.  

(2) Rule:

(3) Problem:
Should evidence of the party’s actual intent be admissible?  For example, a memo sent by McKittrick to the board of directors stating that he told Embry that Embry’s contract was not going to be renewed, or Zehmer’s statement to his wife in the case below.
· Some jurisdictions will admit the evidence under the theory that a party’s expressions will tend to reflect their actual intent.

ii) Contract in Jest
(1) Example: Lucy v. Zehmer
A man and his wife who signed a written agreement to sell their property but claimed afterwards that it was a drunken joke were order by the Virginia Supreme Court to perform the contract because the buyer’s belief in their seriousness was a reasonable belief.
· The court first ruled that Zehmer was not too drunk to understand the consequences of his actions, and thus his intoxication was irrelevant
· The court did a poor job evaluating whether Lucy actually believed that Zehmer intended to contract (contract fails if Lucy doesn’t believe so!)

(2) Rules: 
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B) What is an Offer
i) Preliminary Negotiations
(1) Example: Nebraska Seed Co. v. Harsh
The Supreme Court of Nebraska ruled that a letter sent to prospective buyers by a farmer which stated an approximate quantity was for sale at a certain price was only an invitation to bid and not a binding offer.

· Ultimately the contract fails because the letter was sent to multiple prospective buyers, much like an advertisement, and obviously could not be binding because if multiple “offerees” accepted the farmer wouldn’t be able to fulfill the demand.
· Court reasons whole context of offer should be evaluated under objective standard, including but not limited to:
· The language of the correspondence
· Past dealings between the parties
· Who the correspondence is addressed to
· General industry practices
· The UCC would apply if decided today and decision would be same except indefiniteness of quantity would probably be fatal
(2) UCC Rules: 

· UCC §2-305, 308-310 expressly provide that the price, delivery place, delivery time, and time of payment may be left open contract still good.

(3) Example: Leonard v. Pepsico
The Southern District of New York granted summary judgment against a plaintiff seeking to recover a Harrier jet he claimed Pepsico made a binding offer to supply in a television commercial for their Pepsi Stuff promotion.

· The court’s ruling was based on a finding that a reasonable person would not have believed Pepsi’s commercial was making a serious offer.
· But, a strong argument could have been made that the plaintiff did not subjectively believe Pepsi made a serious offer based on the fact that plaintiff retained counsel before even submitting his order form.
· Applying reasonable person standard creates broader ruling that would apply to any claims arising from same advertisement, so better for Pepsi.
(4) Restatement Rules: 


· General statement of the objective theory of assent

· First, objective reasonableness part of objective theory

· Second, party’s subjective knowledge part of objective theory

· Allows for advertisements to be offers if specific enough terms provided
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· Not as liberal as UCC §2-204, but still less strict than common law

ii) Written Memorials
(1) Example: Empro Manufacturing Co. v. Ball-Co. Manufacturing, Inc.
In a case where one business had signed a letter of intent to purchase the assets of another business, but the letter of intent contained language making it subject to a later asset purchase agreement, Judge Easterbrook of the 7th Circuit ruled the letter of intent was not binding on the parties.

· The buying party had included terms in the letter whereby it could back out and recover money deposited

· Accordingly, seller was able to back out because the contract was not intended to be one sided; both sides had equal right to back out
(2) Rule:
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iii) Revoking an Offer
(1) Example: Dickinson v. Dodds
Even though a seller had agreed to hold open an offer to his buyer the seller was free to revoke the offer at any time without directly notifying the buyer so long as the buyer was indirectly aware that the seller’s intention to sell to him had changed.  
· The old English court deciding this case used the subjective, “meeting of the minds” test, but the result would be the same under the objective test because the plaintiff had subjective knowledge (second part of objective test), that the seller no longer intended to sell to him.

· The agreement to hold the offer open was no good because it was a “nudum pactum,” an agreement without consideration.

(2) Rules:
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· These rules operate in the interest of only having one live offer on the table at a time to prevent confusion as to which offer was accepted
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· This is known as the Dickinson-Dobbs provision

· Restatement (Second) §42 provides for direct communication of revocation

C) What is an Acceptance
i) Master of the Offer
The offeror is the master of the offer and may specify how acceptance is made
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· If offeror provides for acceptance by promise: basic trap snaps shut
· If offeror provides for acceptance by performance: Restatement 45 

· If offeror doesn’t specify: Restatement 32, offeree’s choice and Restatement 62 if offeree chooses unilateral

ii) Mirror Image Rule
(1) Ardente v. Horan- In a case where a real estate buyer sent his acceptance with a letter requesting that certain fixtures and furniture be included with the house the Supreme Court of Rhode Island ruled that the purported acceptance was actually a counter offer.

· The court did not address it, but it could have also been argued that the seller’s sending of the contract did not constitute an offer because the contract was unsigned when sent to the buyer.

· Court used objective standard to evaluate the language in the letter accompanying the acceptance.  
· Because letter requested confirmation letter sounded as if acceptance depended on inclusion of new terms.

(2) Rule:


· Different from the common law rule because if acceptance requested change under common law the contract was invalidated unless the offeree explicitly conveyed that acceptance did not depend on the change being accepted.

· Under the Restatement the assumption is the opposite; acceptance does not depend on the requested terms unless the language makes it seem that way.  

iii) Mailbox Rule
(1) Rule:

· Note that an offeror can contract around the mailbox rule

· Mailbox rule because binding on offeror when offeree puts letter in the mailbox

(2) Theory:

· One or the other of the parties is going to be left hanging while a letter or other correspondence is in transmission.

· Better that the offeror be the one hanging so that he can rely on the contract and begin performance.

· There is an incentive for early performance under contracts

(3) Option Contracts: 

· Acceptance is binding upon receipt by the offeror for option contracts.
· The logic is different for option contracts.

· Because it is an option contract the offeror cannot revoke the offer while in transmission so the offeree is already able to rely on the contract.
· No additional incentive is needed for early performance.

iv) Acceptance by Performance
(1) Unilateral Contracts
· A unilateral contract is one that invites acceptance by performance instead of acceptance by a promise to perform

· At common law acceptance is only binding once the offeree completes performance

· Under a unilateral contract the offeror is liable to the offeree for a failure to perform, but the offeree cannot be liable to the offeror for failing to perform.
(2) Carlill v. Carbolic Smoke Ball Co.- An English court ruled that an advertisement that took particular care to convey the sincerity of an offer was a valid offer for a unilateral contract and could be accepted by performance without the provision of notice to the offeror.  
· Because Carbolic specifically guaranteed its sincerity in the advertisement it was more than “mere puff” and was a binding offer
· The court also ruled that under a unilateral contract the offeree is not required to notify the offeror that performance is begun

· The Restatement codified the court’s rule on notice, but added an exception as subsection (2).
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(3) Petterson v. Pattberg- A mortgage holder promised to accept early payment of the mortgage balance up until a certain date, but the NY Court of Appeals upheld the mortgage holder’s right to revoke the offer up until the time when payment was tendered.
· Expresses the rule that when acceptance is by performance an offer may be revoked up until the performance is completed

· A dissenter reasoned that the offer was for a bilateral contract

· The majority is probably influenced by inadmissible evidence that the offeree knew the offer was revoked before tendering or promising to tender payment of the mortgage.
(4) Davis v. Jacob​y- In construing an informal agreement between family members the California Supreme Court ruled that where there is vagueness as to whether an offer is one for a unilateral contract or a bilateral one, the presumption should be for a bilateral contract.
· If contract had been unilateral acceptance would have been too late because offeror died before performance was complete
· The Restatement (First) and the Williston treatise supported the court’s bilateral presumption argument as did some of the correspondence. 
· Presumption argument is based on the idea that both parties are better protected by a bilateral agreement

· Correspondence also suggests offeror didn’t intend to bind offeree if offeree unable to perform, so Pettit thinks decision was result oriented
· No bilateral presumption under new Restatement; offeror chooses: 

· If the offeree chooses to accept by performance than:
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· Beginning performance constitutes acceptance, and offer is no longer revocable

· BUT, beginning performance does not create an option as in Restatement §45, the offeree cannot walk away without liability once offeree begins
(5) Brackenbury v. Hodgkin- Construing a promise between family members as a unilateral contract the Maine SJC moved away from the traditional rule that acceptance is not binding until performance is complete, ruling that beginning performance bound the offeror in a situation where performance necessarily occurred over a protracted period.  

· Pettit thinks it’s a little shady that the court is enforcing a fairly informal promise among family members

· Restatement creates option contract once offeree begins performance:


· Beginning performance or tendering performance creates an option contract and the offeror can no longer revoke the offer.

· Even after beginning performance and until completing performance, the offeree can walk away without liability to the offeror

· The offeree would even be able to collect off-contract restitution damages for partial performance 

· Offeror is not bound to perform until offeree’s performance completed

v) Acceptance by Silence
(1) Hobbs v. Massasoit Whip Co.- Holmes, writing for the Mass. SJC, ruled that a buyer who had previously conveyed acceptance to the same seller by silence was bound to accept goods in this case because he had been silent as to his acceptance of them.
· The general rule is that silence cannot convey acceptance

· But in this case the parties’ past dealings had established a practice of conveying acceptance by silence

· Given the past dealings, Holmes was able to apply the objective theory to see that the seller would have thought the buyer’s silence was acceptance

(2) Rule:


· Subsection (1)c. would have applied to Hobbs
· a, b & c are all common law exceptions
· Subsection (2) would cover a situation like the hypothetical in class where an offeror sends unsolicited books to an offeree and the offeree marks in them before returning them to the offeror

(3) Unsolicited Goods Act:  
· Federal statute that says if a person receives unsolicited goods in the mail outside of a preexisting relationship the recipient may do whatever he or she pleases with them.

· Overrides the law of contracts and restitution where it is applicable.

· In particular it conflicts with Restatement §69(2) above.
D) E Commerce & Mutual Assent
The overriding theme is whether the old rules of contract law can be applied or whether new rules need to be developed for the digital age.

i) Caspi v. Microsoft Network- The Superior Court of New Jersey ruled that a plaintiff’s suit had to be dismissed because they had consented to a forum selection clause via an electronic “click through” type agreement.
· Plaintiffs better arguments were on theories of unconscionability and unequal bargaining power, but we’ll get to those later
· Because the plaintiffs had actually chosen to click “I Agree” rather than “I Do Not Agree” their mutual assent argument was pretty weak
· The court cited Carnival Cruise Lines v. Shute in upholding the clause
ii) Ticketmaster v. Tickets.com- The District Court for the Southern District of California rejected the plaintiff’s breach of contract argument because the agreement on which their claim was based was not in a place where users of the site were likely to view it and no manifestation of assent to it was required.
· Ticketmaster’s breach of contract claim was based on a clause in a site usage agreement prohibiting deep linking from other sites
· Their copyright infringement claim was not dismissed
· The motion to dismiss was granted with leave to give Ticketmaster an opportunity to prove that Tickets.com had actual knowledge of the agreement; the subjective part of the objective theory of assent
iii) Specht v. Netscape Communications Corp.- The 2nd Circuit affirmed the denial of a motion to dismiss on the grounds that plaintiffs consented to an arbitration clause in a license agreement because the agreement was a browse wrap type agreement that did not require the plaintiffs to view or consent to the terms.
· The court ruled that the UCC applies, but most courts would probably disagree
· Buying or getting software isn’t really buying a good so much as it is buying a license to use a good
· Would be a closer question if bought in a store instead of just downloaded, but many courts would still not consider it a sale of goods under the UCC
· The court goes through the various types of license agreements
· Shrink wrap agreements, as on CDs and other media packages, which have been determined to be valid
· Click wrap agreements, as on downloaded or installed software, which have been determined valid
· Browse wrap agreements, as on downloaded or installed software, which are of indeterminate validity as yet
· The court rules browse wrap agreements are not valid because the user does not have to view the agreement and does not have to manifest assent in any way.
iv) Problem:
· Every time Loyola Law Professor Lawrence Solum installs software on his computer he sends a letter to the licensing company stating that despite his assenting via the click wrap agreement he does not intend to accept the terms.
· Effectively, Prof. Solum’s letter is a counteroffer
· It is not valid because his acceptance has already made the trap snaps shut
v) UCITA:

vi) UETA
vii) 
III) Discerning the Agreement
A) Interpreting the Meaning of Terms
i) Ambiguous Terms
(1) Example: Raffles v. Wichelhaus- In a case where the buyer thought the goods were coming in on one ship, but the seller thought the goods were coming on another ship of the same name, an old English court ruled that there was no meeting of the minds and thus no contract.
· Court’s decision based on subjective theory of assent 
· Holmes famously reasoned that the case was decided objectively because the two parties effectively said different things though the name each used was the same name
· Famous hypo: How would case be decided if seller had not delivered?
· Half say misunderstanding doesn’t matter, recover for breach
· Half say no contract because no mutual assent, so no breach
(2) Rules:
· Which ship doesn’t matter if delivery specified “ex-ship”.  
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ii) Vague Terms
(1) Example: Frigaliment Importing Co. v. BNS International Sales Corp.- Where a buyer and seller could not reach agreement over what was the meaning of the word chicken as used in their contract the Southern District of New York, Friendly writing, ruled that the defendant’s version was most supported by the objective evidence.
· Decision for defendant because plaintiff didn’t carry burden of persuasion so defendant might not have been able to prove his definition either
· Court’s decision primarily based on evaluation of trade usage because no other evidence (course of dealings, performance) for court to evaluate
(2) Rule:
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· §2-208 establishes a hierarchy for evidence on vague terms:
1. Express terms
2. Course of performance 
3. Course of dealings
4. Trade usage
· More specific evidence (i.e.- terms, performance) controls more general
iii) Difference Between Vague and Ambiguous
(1) Vague= A word could be construed as including more or fewer things
· If a term fails for vagueness than the contract is unenforceable
(2) Ambiguous= A word could mean two completely different things
· If a term fails for ambiguity there is no contract at all
B) Filling Gaps in Terms
i) Agreements to Agree
(1) Example: Sun Printing & Publishing Assn. v. Remington Paper & Power Co.- Where two parties’ contract contained an agreement to agree to a later price Cardozo, writing for the NY Court of Appeals, ruled the contract was unenforceable if the parties failed to reach a later agreement.
· Cardozo refused the plaintiff’s argument that a reasonable term could be supplied by the court
· Unless the plaintiff could prove the term was unimportant to the agreement, than the contract was unenforceable
(2) Rule: 
· Restatement rule gives more authority than the UCC to import terms

· UCC narrower because:
· Requires parties subjectively intended to contract
· Requires reasonably certain basis for selecting remedy
ii) Illusory Promises
(1) Requirements Contracts
· A contract where a buyer agrees to buy and a seller agrees to sell all of the buyer’s requirements during a certain period.  
· The opposite is an output contract where a buyer agrees to buy and a seller agrees to sell all of the seller’s output during a certain period.  
(a) Example: New York Central Iron Works Co. v. US Radiator Co.- The NY Court of Appeals refused to limit a requirements contract based on the defendant’s course of dealings argument.
· Traditionally requirements contracts were illusory promises and unenforceable because the buyer didn’t promise to buy anything
· Court limits changes in requirements to good faith changes
(b) Example: Eastern Air Lines, Inc.  v. Gulf Oil Corp.- The Southern District Court of Florida applies the UCC in upholding the enforceability of a requirements contract despite the defendant’s argument that the contract was an illusory promise.
· Defendant’s stronger arguments were unconscionability, which we’ll get to later
· The defendant asserts that the contract should be unenforceable for indefiniteness and lack of mutuality
· Court applies UCC 2-306
(c) Rule:  

· Solves traditional problems with requirements (indefiniteness and lack of mutuality), by requiring good faith dealings
· Good faith dealings is probably inclusive of any legitimate business purpose, but exclusive of stockpiling or reselling the goods
(2) Exclusive Dealings
(a) Example: Wood v. Lucy, Lady Duff-Gordon- The Court of Appeals of New York, Cardozo writing, ruled that although a plaintiff had not explicitly agreed to make reasonable efforts on the defendant’s behalf, such a term could be implied by the court because the defendant’s agreement to exclusive dealings with the plaintiff implied such a term.
· Could seem inconsistent with Cardozo’s opinion in Sun Printing, but not because there multiple options as to what term to supply, here only one logical option—the parties couldn’t have meant something else
· Most modern courts would apply UCC §2-306 even though not a sale of goods contract because exclusive dealings in goods contract
C) Identifying the Terms of the Agreement
i) Form Contracts or Contracts of Adhesion
(1) Example: Carnival Cruise Lines v. Shute- The US Supreme Court enforced a forum selection clause in a form contract on the back of a cruise ticket purchased via a travel agent based on sound policy in allowing defendant to limit fora and lack of evidence of bad faith. 
· Overcomes presumption against forum selection based on precedent; says clause valid unless bad faith, (i.e.- select forum in Guam)
· Reasons precedent should apply here because defendant, plaintiff and court all have interest in defendant limiting fora where exposed to liability and thus saving time and money costs on litigation
· Dissent wants to distinguish based on unequal bargaining power
· Dissent points out problem with receiving the contract after payment with no opportunity to return for refund, but plaintiff conceded point
(2) Rule:

(3) Comment:
(a) Asserts that standardized agreements are essential to system of mass production and are beneficial to both parties in terms of costs saved
(b) Says that buyers are not intended to read the terms; that they put their faith in the fact that so many others are also assenting to the terms
(c) Besides good faith limitations (§205) the terms are also subject to rules about unconscionability and may be found to contravene public policy
ii) Which Terms were Agreed to; or Battle of the Forms 
(1) Example: Step-Saver Data Systems, Inc v. Wyse Technology- The 3rd Circuit applied UCC §2-207 and found that a software seller’s box-top license did not constitute a conditional acceptance and thus the disclaimer of warranty in it could not be enforced.  
· Court applies third test (see below) of conditional acceptance and finds that defendant’s conduct did not demonstrate unwillingness to proceed
(2) Traditional “Last Shot Rule”
(a) Mirror Image Rule
· Said that if an acceptance varied the terms of the offer at all than it was a counteroffer and not an acceptance; whole contract scrapped
(b) Exception
· Applied when the offeror went ahead with performance after receiving the acceptance that varied the terms 
· In that case, the offeror was supposed to have agreed to the new terms contained in the offeree’s acceptance and those terms became included in the contract
· Known as the Last Shot Rule because whoever fired the last shot in the “battle of the forms” got to have their terms govern the agreement
(3) Karl Llewellyn and the UCC
(a) Legal Realist Approach
· Karl and his legal realist friends thought that rules should reflect what is happening in reality
· Rules should serve the purposes people using them are trying to fulfill
(b) Uniform Commercial Code
· Karl was the principal draftsman of the UCC
· He thought the Last Shot Rule was contrary to his realist principles because it kept many contracts from being formed where the parties had clearly intended to form a contract
· So UCC §2-207(1) contradicts the Last Shot Rule and enforces maximum number of contracts
(4) UCC Rule: 


[image: image13]
(a) Where to apply:
· Must be at least one writing, almost always a form
· Mostly applies to two particular situations:
(i)             Oral agreement followed by one party sending a writing to confirm or fill out the terms.
(ii) Offer and acceptance by forms that don’t match.
(b) How to apply:
(i)             Subsection (1)
· Applies to contracts formed by offeree’s acceptance or confirmation not to those formed by performance
· If contract formed by performance go to subsection (3)
· That acceptance or confirmation contains different or additional terms than what the parties previously agreed to
· That writing operates as an acceptance
· This is the part that contradicts the last shot rule
· UNLESS the offeree expressly makes acceptance conditional on the offeror’s acceptance of those additional or different terms 
· Courts have developed three tests of conditional acceptance:
· If the terms materially alter the terms to the sole disadvantage of the offeror than conditional acceptance
· If certain key words or phrases are used to indicate conditionality than conditional acceptance
· If offeree demonstrates, by words and conduct, an unwillingness to proceed unless the terms are agreed to than it is a conditional acceptance
· Probably would be preferred by Llewellyn because gives narrowest meaning to exception
(ii) Subsection (2)
· Applies only when contract formed under subsection (1)
· Additional or different terms are treated as proposals for the offeror to accept or reject, but do not affect agreement
· UNLESS both parties are merchants, than proposals are part of the contract except when
· The offer was expressly limited to the terms of the offer
· The proposals materially alter the agreement
· Notice of rejection has already been given or is given within a reasonable time
(iii) Subsection (3)
· Applies when parties’ writings not sufficient to form the contract, but contract is formed by performance
· Terms of the agreement are whatever terms the parties’ writings are in agreement over plus the default rules
· Knock Out Rule: Where writings disagree, or terms not mentioned by both parties, those terms are knocked out and replaced by the default rules
(c) Critics Proposed New UCC §2-207
· Many courts have applied UCC §2-207(3) even where contract not formed by performance
· Find §2-207(3) preferable because critics say §2-207(1) is just as arbitrary as the common law approach
· Arbitrary because replaces Last Shot Rule with “First Shot Rule”
· So they proposed a revised UCC §2-207, but nobody adopted yet
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· Applies the Knock Out Rule no matter how contract formed
(5) Example: ProCD v. Zeidenberg- The 7th Circuit, Easterbrook writing, upheld a software license agreement where there was notice of the agreement on the outside of the box and the defendant purchaser had an opportunity to return the software after viewing the license terms.
· At least mentions fact that UCC might not govern software licenses
· But, moves on to apply UCC §2-204 for principle that offerors may specify the manner of acceptance
· Cites UCC §2-606 for principle that acceptance by failure to return for refund is a valid means of acceptance
· Does not use UCC §2-207 because he finds that it only applies to cases where more than one writing; probably not intent of UCC drafters
· Also argues economic policy supports allowing pay now terms later type deals; market, not courts, is consumer’s best protection
iii) Terms that Follow Later
(1) Example: Hill v. Gateway- Easterbrook and the 7th Circuit enforced a defendant’s arbitration clause contained in the terms that accompanied a new computer even though no notice of the terms was given to the plaintiffs prior to the purchase which was made over the phone.
· Plaintiffs tried to distinguish ProCD on three points:
· Argued ProCD limited to software; court replied by citing other industries with pay now terms later, i.e.-insurance, Carnival Cruise
· Argued ProCD limited to executory contracts; court replied no because case dealt with formation, not performance
· Argued ProCD required notice on box; court replies that notice on box would not serve the same function here and thus the notice of limited terms in Gateway’s advertisement would suffice as notice 
(2) Example: Klocek v. Gateway- In another case involving the sale of a Gateway computer over the phone, the District Court of Kansas ruled that UCC §2-207 should apply even though only one form was involved in the transaction, and thus the defendant’s terms did not govern the agreement.  
· The court, probably correctly, reasoned nothing in §2-207 prevents the rule from applying when only one written form
· Under the court’s analysis, the terms enclosed in the box were not a conditional acceptance under §2-207
· Thus, the terms were not included in the parties’ agreement and the defendant’s arbitration clause did not apply
IV) Written Manifestations of Assent
A) Interpreting a Writing—The Parol Evidence Rule
i) Scope of a Contract 
(1) Example: Thompson v. Libbey- The Supreme Court of Minnesota declined to admit parol evidence on the question of whether two parties to a sale of logs had intended for the logs to be covered by a warranty.
· Applied the older, more traditional parol evidence rule:
· Parol evidence is only admissible when the contract is incomplete on its face
· To determine completeness, the court may only look at the contract itself and may not consider the parol evidence submitted
· Silence on an issue does not imply incompleteness
(2) Example: Brown v. Oliver- The Supreme Court of Kansas allowed parol evidence on the question of whether a real estate contract had been intended to include the furnishings of a hotel.
· Established a newer version of the parol evidence rule:
· When a contract is completely silent on an issue the judge may evaluate parol evidence to determine the contract’s completeness
· If the parol evidence shows the contract to be incomplete, than the judge may allow the parol evidence to the jury 
· Jury determines what parol evidence objectively shows intended
(3)  Rules Compared:
(a) Integration
· The difference in the rules is how to determine level of integration
· Total Integration: When a writing is the final and complete expression of all the negotiations leading up to the writing
· Parol evidence not admissible for adding or contradicting terms
· Partial Integration: When a writing is the final expression of all the negotiations leading up to the writing, but is not complete
· Parol evidence admissible to add terms but not to contradict
(b) Theory & Purpose
· Thompson Rule: Rule is based on the primacy of written language and has the goals of preventing perjury or fraud, and encouraging writings.  Emphasizes ex ante policy over ex post fairness in particular cases.
· Is the First Restatement view
· Williston was the primary draftsman of the First Restatement
· Positivist approach: Rules have intrinsic force and should be applied strictly.
· Brown Rule: Rule is much more focused on the particular parties; goal is simply to objectively determine what they intended to agree to.
· Is the Second Restatement view
· Corbin was the primary draftsman of the Second Restatement
· Realist approach: Rules are made by people, to serve people; should be interpreted as consistent with people’s purposes.
(c) Commonalities
· Both rules only apply to evidence from prior to or contemporaneous to the execution of the contract
· Neither bars evidence from after execution of the agreement
· Both apply only when there is a written contract
· Both exclude prior/contemporaneous written as well as oral evidence
(d) Merger Clauses
· A merger clause is a term in a contract that states the contract is the final, complete agreement of the parties and all prior written and oral agreements or understandings are superseded by the contract.
· Thompson Rule: Under the Thompson Rule a merger clause would definitely bar the court from considering parol evidence
· Even if no merger clause in contract, the principle of the Thompson Rule is that a merger clause is implied in all contracts
· Brown Rule: A merger clause will not bar parol evidence, but if the disputed term of the contract is important a merger clause might help to show the term contradicts the parties’ intent.  
(e) Criticisms
· Many critics argue judges should evaluate all evidence and ask whether reasonable jurors could differ on what the parties objectively intended
· The US is the only major legal system with a parol evidence rule
· The CSIG (international equivalent of the UCC), does not have the rule
ii) Interpreting Terms of a Contract
(1) Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co.- Traynor, writing for the California Supreme Court, took an untraditional approach to the parol evidence rule in ruling for the admission of parol evidence to consider the possibility of interpreting a contractual term contrary to its clear meaning.
· The traditional rule is that parol evidence is not admitted to interpret a term unless the language of the term is ambiguous
· Traynor held that no matter how clear a contract seems on its face, the judge should admit parol evidence and consider whether it shows the contract to be reasonably susceptible to the interpretation advocated by the party introducing the evidence
· Traynor’s opinion contained a great deal of dicta on the imprecision of written language and judges’ archaic belief in the primacy of writings.  
(2) Trident Center v. Connecticut General Life Insurance Co.- The terms of a $56 million dollar loan agreement were grudgingly held subject to parol evidence under the anomalous Pacific Gas decision by the 9th Circuit, Kozinski writing.  
· Kozinski went to some length to express his disagreement with the Pacific Gas opinion but ruled that it must be applied
· Traynor argued his position would more accurately reflect parties’ objective intentions, Kozinski found that allowing parol evidence was more likely to subvert the parties’ original intentions
B) Mistakes in Integration
i) Reforming a Writing
(1) Example: Traveler’s Insurance Co. v. Bailey- A defendant arguing for enforcement of an annuity agreement that the defendant’s clerk mistakenly recorded as providing for more frequent payments than agreed on was rebuffed by the Vermont Supreme Court which reformed the writing to reflect what the parties actually agreed to.  
· Exception to parol rule because no dispute over what the writing should say—mistake is in writing the agreement down not mistake as to what agreement is
· Three requirements on party seeking reformation:

1. Must prove actual agreement beyond a reasonable doubt;

2. Must be a mistake as to putting in writing, not mistake as to what the actual agreement is; and

3. Opposing party must not have relied on incorrect writing.  
· Reformation highly unusual—essentially asking court to rewrite contract 
(2) Rule:
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· Less strict than Traveler’s because no heightened burden of proof
C) The Statute of Frauds
i) The Statute & Some Exceptions
(1) Example: Boone v. Coe- A plaintiff seeking damages for travel expenses in reliance on an oral one year lease agreement to begin as soon as the plaintiff could move to Texas was denied relief by the Kentucky Court of Appeals because the Statute of Frauds required a writing to enforce the agreement.
· All states have statutes of fraud that are derived from the original English version and designed to prevent advantage taking in some scenarios where faking contract particularly easy
· Required for various types of contracts; but for class only worry about requirement land one year provisions
· Contracts for transfer of land must be in writing
· Contracts that cannot possibly be performed within one year from the making of the contract
· Plaintiff could have argued for restitution if benefit conferred on defendant or for specific performance under Restatement §129
(2) Rules:
· Contracts for an interest in land:

· But, could be an exception when reliance:
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· The one-year provision:

Example: Riley v. Capital Airlines, Inc. 
(3) Example: Riley v. Capital Airlines, Inc.- An airplane fuel supplier sued an airline, alleging breach of an oral five year requirements contract and although the District Court found the contract within the statute of frauds it nonetheless granted reliance damages to the supplier.  
· The plaintiff argued for two exceptions to the Statute of Frauds:
1. Specially made goods- Because the supplier made a new batch of fuel for each transaction, the court finds that the exception cannot be used to enforce the executory portion of the contract.

2. Part performance- The court rules that the part performance exception only applies to cases in equity not cases at law.  
· Court’s decision to grant reliance is inconsistent with Boone, but probably consistent with modern Restatement §139 approach 
(4) Rules: 
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· Subsection (3)(a) is the specially made goods exception, but as in Riley, it wouldn’t cover goods not yet made or procured for the buyer
· Subsection (3)(c) is the part performance exception, but it only covers those goods that have already changed hands  

ii) Satisfying the Requirement of a Writing
(1) Example: Schwedes v. Romain- Plaintiffs who had accepted by telephone a written offer to purchase land were denied specific performance by the Supreme Court of Montana because the offer, signed only by one party, was not sufficient to meet the state’s Statute of Frauds writing requirement.  
· State’s version of Statute requires both parties’ signatures 

· Court also declined plaintiff’s part performance exception argument:

· Because the court reasoned that the only the performance of the party seeking enforcement was relevant—Minority approach

· And because the court reasoned that plaintiff’s obtaining financing was mere preparation rather than performance

· Pettit thinks most courts would have found for plaintiff—UCC §2-201 only requires one party’s signature and Restatement below broader too
(2) Rule:
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· §133 provides that the writing need not be a contract, it can be any writing that meets the above requirements
(3) Example: In re Real Networks- Interpreting the Federal Arbitration Act, which requires arbitration clauses be part of written agreements, the Northern District of Illinois rules that written does not exclude electronic agreements, allowing the court to dismiss a challenge to an arbitration clause in a software licensing agreement.  
· Not a statute of frauds case, but the definition of writing applies
iii) Satisfying the Requirement of a Signature
(1) Example: Parma Tile Mosaic & Marble v. Short- A general contractor who faxed his guarantee of a subcontractor’s order was successfully sued by the supplier in a New York trial court despite his Statute of Frauds defense.  
· The contractor’s mark at the top of the letterhead was considered sufficient by the court
· The court interpreted the signature requirement as an intent requirement and reasoned the contractor’s intent was clear 
(2) Rule: 

· Supersedes all state law to deal with electronic signature questions 

· Similar provisions are contained in the UETA, UCITA, and a proposed revision to the UCC

V) Multiparty Transactions
Pettit’s Handy Dandy Multiparty Chart System:


Promisor




Promisee








Third Party





(Either an assignee, delegate, or beneficiary)

A) Transferring Rights or Duties
i) Assignment of Contractual Rights
(1) Example: Kelly Health Care v. The Prudential Insurance Co.- Plaintiff health care provider suing as the assignee of a patient’s rights under an insurance agreement lost on summary judgment because the Supreme Court of Virginia interpreted the agreement between the patient and the plaintiff as an authorization rather than an assignment.  
· Common law requirements of an assignment:
1. Absolute- The transferor no longer has the right(s) assigned
2. Irrevocable- The transferee can’t lose the right(s) assigned
· The court reasons the documents offered by the plaintiff were a creation of agency and a power of attorney; both inabsolute and revocable
· A dissenter reasoned the patient’s intent to assign was clear and the court shouldn’t interpret the language so formalistically 
(2) Rule:         
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· Presumption is that a right is assignable 
ii) Delegation of Contractual Duties
(1) Example: Sally Beauty Co. v. Nexxus Products Co.- A defendant who cancelled an exclusive dealings contract upon its delegation to the plaintiff, the parent company of one of the defendant’s competitors, was not held liable for the breach by the 7th Circuit.  
· Professors Knapp and Crystal’s football analogy:
· Assignment like passing a football because the quarterback no longer has the ball, only the receiver has the ball
· Delegation like spreading a disease because the original person still has the disease as well as the newly infected person
· Trial holding based on rule that personal service contracts non-delegable
· Here, the court held, under UCC §2-210, that the defendant had a special interest in the original contractor performing the contract
· Posner dissented, citing examples of competitors that do cooperate and reasoning that defendant’s special interest should be a question of fact
(2) Rule: 
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· The ruling in Sally is based on the defendant’s substantial interest (per subsection (1)) in the original promisor performing the contract
· The second sentence of subsection (2) makes the UCC more strict than Restatement §317
· Posner cites subsection (5) in arguing that the defendant should not be so nervous about having a competitor perform the contractual duties
B) Agency 
i) Types of Authority
· Agency used to be taught as first year course, used to be considered more important than it is now
· An agent can only bind the principal if the agent has authority
· Three types of authority:
1. Express- The agent’s authority to do a particular thing derives from an express agreement between the agent and the principal
2. Implied- The agent’s authority is implied by circumstances of the agent/principal relationship that suggest the principal intended to grant the agent authority to do a particular thing
3. Apparent- Certain conduct by the principal makes the third party’s belief in the agent’s authority reasonable
· Really, the three types could be consolidated into two:
1. Actual- Including express and implied authority
2. Apparent- Distinct because the authority is more a legal fiction, but is justified by the third party’s reasonable reliance
(1) Example: NEET, Inc.  v. Silver Street Partnership- The Supreme Court of Vermont finds for a defendant who appealed from summary judgment in favor of the plaintiff, entered pursuant to a settlement agreement that the court finds the defendant’s lawyer had no authority to make.  
· The defendant gave the lawyer express authority to settle for $10,000
· The court found that authority to negotiate was implied as part of the lawyer’s duty, but no authority to bind the client at a certain amount
· No apparent authority because the defendant wasn’t at the negotiations
(2) Example: Sauber v. Northland Insurance Co.- A plaintiff who was told by the defendant’s phone operator that his insurance coverage was good won damages against the defendant in the Supreme Court of Minnesota when the defendant claimed the operator had no authority to make that representation.  
· The general rule is that if a company has a listed phone number, than whoever answers the phone has apparent authority
· Remember reasonableness caveat, calling in middle of night or accepted offer to buy whole company probably don’t create reasonable beliefs
· But, there must be a limit—janitor, burglar hypos
· Janitor arguable because he/she is an employee of company
· Burglar less so because no relationship with company
C) Third Party Beneficiaries
i) Intended Beneficiaries
(1) Example: Lawrence v. Fox- The Court of Appeals of New York allowed a third party creditor to sue a party based on the party’s promise to the debtor that the party would pay the debtor’s debt to the creditor.
· Major change in the law because no relationship between creditor and defendant party—previously suits only allowed where privity of contract
· Court’s formalist reasoning flawed; policy the only logical rationale
(2) Example: Seaver v. Ransom- A plaintiff’s suit against her uncle’s estate based on the uncle’s promise to his wife that he would grant possession of their house to the plaintiff upon his own death was allowed by the Court of Appeals of New York.
· Case is distinguishable from Lawrence because here the third party is a donee rather than creditor beneficiary
· Decisions after Lawrence limited recovery to four specific situations:
1. Creditor beneficiaries;
2. Promises for the benefit of the promisor’s child;
3. Public contracts; or
4. Where third party named specifically in contract.
· Court here strains to fit the plaintiff into family category; but really the court is returning to broader holding in Lawrence 
(3) Rule:

· Distinction between creditor and donee beneficiaries has no legal effect
· Under subsection (b), the intention must be specific to that beneficiary
ii) Unintended Beneficiaries
(1) Example: Sisters of St. Joseph v. Russell- A jury verdict in favor of a hospital as intended beneficiary of a settlement agreement between a patient and his insurance company is affirmed by the Supreme Court of Oregon.  
· The court evaluated various portions of the settlement agreement to determine whether the hospital was an intended beneficiary or not
· Language naming the hospital and specifying an amount were found to indicate intent by the parties to the contract
· Ordinarily the beneficiary would be able to allege the same defenses as the promisee, but here the court found the defenses barred by the settlement agreement
VI) The Doctrine of Consideration
A) The Bargain Theory
i) Gratuitous Promises
(1) Example: Hamer v. Sidway- In deciding whether an uncle’s promise to pay his nephew for abstaining from all that’s good in life (tobacco, liquor, and billiards), the Court of Appeals of New York ruled that detriment to a promisee can constitute consideration.
· Court reasons that either a benefit to the promisor or a legal detriment to the promisee is valid consideration
· But, hard to find a limit to the legal detriment argument
(2) Example: Fischer v. Union Trust Co.- A plaintiff suing over a warranty deed granted to her by her deceased father had a judgment in her favor reversed by the Supreme Court of Michigan because there was no consideration for the promises made in the deed.  
· Consideration is only a defense to the executory portion of a contract, so the transfer of the property is valid because the deed was executed, the problem is only a promise to pay off a mortgage 
· Court ruled that $1 given in exchange for deed was a joke, but it was probably an attempt to make the contract legal—nominal consideration
· The key is that the $1 did not  induce the delivery of the deed
(3) Rules: 
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· Relies on concept of mutual inducement
· Pettit’s two questions for testing mutual inducement:
1. Did the promisor’s promise induce the promisee’s performance
2. Did the promisee’s performance induce the promisor’s promise
· ALWAYS use Pettit’s questions to evaluate consideration questions
· Subsection (4) allows actions by or for third parties as valid consideration
· Nominal consideration won’t do the trick
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· Emphasis added to demonstrate that §81 does not contradict §71
· Point is that the promisor’s promise or the promisee’s performance need not be the whole motivation for the other—can be a part of inducement
ii) Past Consideration
(1) Example: Moore v. Elmer- A clairvoyant trying to sue the estate of a man who agreed to pay off her mortgage should her prediction of his impending death turn out to be correct was denied relief by the Mass. SJC.
· The man’s written agreement with the clairvoyant (a madam Sesemore), stated the promise was in consideration of sittings received
· Holmes writes to demonstrate that benefits already received by a promisor cannot possibly induce the promisor’s promise
· Would have been valid if promisor still owed plaintiff for past sittings or if future sittings given in exchange for the promise
iii) Moral Consideration
(1) Example: Mills v. Wyman- A father’s promise to compensate the defendant, who voluntarily cared for his son, was held to be unenforceable by the Mass. SJC because the promise was only a moral consideration.
· Previous moral obligations had been enforced where there was an underlying legal obligation, e.g. a bankrupt debtor who agrees to pay a debt that was discharged, people who pay debts incurred as infants after reaching majority
· No underlying legal obligation here so no enforcement
· Illustrates divergent views on law & morality:
· Law must be a system of rules even though the rules will sometimes create abhorrent results
· Rules have no intrinsic significance so when they create injustice exceptions should be created
(2) Example: Webb v. McGowin- A man who was severely injured saving the life of another man who then promised to pay him a weekly compensation for the rest of the savior’s life obtained damages for breach of contract and had the ruling affirmed by the Court of Appeals of Alabama.  
· Doesn’t pass the bargain theory test because the promise did not induce the performance
· Court rules that enforcement allowed when material benefit conferred on promisor and promisor subsequently makes his promise
· Can distinguish from Mills because promise begun and carried out for duration of saved man’s life and also because easier to assume man would have made the bargain if given the opportunity
(3) Example: Boothe v. Fitzpatrick- A defendant’s promise to pay for the past keeping of an escaped bull was enforced by the Vermont Supreme Court.
· Cited by the Webb court for its material benefit exception to moral consideration rule
(4) Rule: 
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· The illustrations to this section cite Mills, Webb, and Boothe as situations where enforcement would be warranted
B) Modification 
i) The Preexisting Duty Rule
(1) Example: Stilk v. Myrick- A group of seamen who negotiated increased wages after two of their colleagues deserted were denied the increased wages by an English court because no separate consideration existed to support the promise to increase the wages.
· Common law preexisting duty rule stated something like: doing or promising to do what you are already contractually obligated to do cannot be consideration for a modification to the contract
· Rule designed to prevent modification because of duress
(2) Example: Alaska Packers’ Assoc. v. Domenico- The 9th Circuit denied another group of fishermen the benefit of increased wages they negotiated after complaining that the nets they were using were defective.
· Even worse case for the plaintiffs because negotiations made in remote part of Alaska where boat captain had little recourse but to agree
(3) Example: Brian Construction & Development Co. v. Brighenti- A subcontractor was held liable to the general contractor by the Supreme Court of Connecticut pursuant to a contract modification made after the discovery of buried obstructions, the removal of which would place an increased burden on the subcontractor.  
· Atypical because promisee rather than promisor arguing against enforcement of a contract modification
· Court cites two different rationales:
· An exception to the preexisting duty rule is warranted when unforeseen circumstances make it equitable
· The preexisting duty rule doesn’t apply here because the modification is a second agreement for services not covered in the original contract
(4) Example: Wisconsin Knife Works v. National Metal Crafters- In ruling on a contract containing a no oral modifications, or n.o.m. clause, the 7th Circuit found that an attempted oral modification may nonetheless constitute a waiver if the party seeking the waiver detrimentally relied on the waiver.  
· The case is really a vehicle for understanding UCC §2-209
· At common law, n.o.m. clauses weren’t enforceable, but 2-209 provides specifically for their validity
· The section also provides that attempted modifications may be waivers—the problem is how to interpret so that all ineffective modifications don’t become waivers and defeat purpose of n.o.m. clauses
· Posner says those modifications that are detrimentally relied on should be interpreted as waivers
· Easterbrook, in dissent, says detrimental reliance only relevant to determining whether the rescission of a waiver is valid
(5) Rules:
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· Limits, but doesn’t totally destroy the preexisting duty rule
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· Totally does away with the preexisting duty rule
· Tension between subsections (2) and (4), see Wisc. Knife Works
ii) Preexisting Duty Rule and Debt Settlement
(1) Hypothetical Scenario 1
· A debtor owes a creditor $100
· The debtor thinks he owes the creditor $100
· The debtor provides the creditor a check for $50 that says by endorsing the check the creditor accepts it as full payment of the debt
· The creditor cashes the check and sues for the balance
· The creditor wins under the traditional rule that liquidated debt 


(that which is certain as to amount and undisputed), cannot be 


extinguished by partial payment. 
(2) Hypothetical Scenario 2
· The creditor thinks the debtor owes him $100
· The debtor thinks he owes the creditor $50
· The debtor provides the creditor a check for $75 that says by endorsing the check the creditor accepts it as full payment of the debt
· The creditor cashes the check and sues for the balance
· The debtor wins because the debt is not liquidated and each party 


receives consideration in the form of compromise.
(3) Hypothetical Scenario 3
· The creditor thinks the debtor owes him $100
· The debtor thinks he owes the creditor $50
· The debtor provides the creditor a check for $50 that says by endorsing the check the creditor accepts it as full payment of the debt
· The creditor cashes the check and sues for the balance
· The debtor probably wins because majority and Restatement 


jurisdictions treat the payment as settlement of an unliquidated 


debt.
· But, a strong minority of jurisdictions would say creditor wins 


because no compromise as to the unliquidated debt and thus no 


consideration.
C) Adequacy of Consideration 
i) Value of Consideration
(1) Example: Batsakis v. Demotsis- A Texas appeals court enforced a promise made during World War II between two Greeks whereby one sold the other a promise to pay $2000 USD for $25 worth of Greek drachmae payable immediately.  
· The defendant argued the obvious disparity in value made the $25 consideration insufficient to support the contract
· The court follows the traditional rule that adequacy of consideration is not evaluated by courts
ii) Validity of Legal Forbearance
(1) Example: Dyer v. National By-Products, Inc.- An employee who lost his foot in a workplace accident and agreed not to hold the employer liable in exchange for lifetime employment successfully appealed to the Iowa Supreme Court for reversal of summary judgment against him.
· Workers’ compensation laws precluded any legal claim the employee may have had against the employer—so the question is whether forbearance from an invalid claim is good consideration
· Court chooses subjective over the objective rule:
· Subjective approach allows as consideration when party agreeing to forbear has an actual belief in validity of the claim
· Objective approach would allow as consideration where party agreeing to forbear had reasonable belief in validity of claim
· Restatement uses subjective approach
VII) Intention to be Legally Bound
A) Formalities as Manifestations of Intent
i) Nominal Consideration
(1) Example: Schnell v. Nell- A man’s promise to pay three beneficiaries of his wife’s unenforceable will, although backed by moral and nominal consideration, was not enforced by the Supreme Court of Indiana.  
· The man’s written promise recited one cent received, his wife’s will, the love and affection of his wife, and the three beneficiaries forbearance from litigating against the estate as consideration for the promise
· Court uses objective approach to forbearance question—so it’s not worth anything because the will was invalid
· As to the one cent, the court rules that it is only nominal consideration—no good because it couldn’t have induced the promise—not because the court is judging the adequacy of the consideration
(2) Rule: 

· Comment (b) to §71 says nominal consideration no good
· But here, nominal or recited consideration okay for option contract
ii) Written Expressions of Intent
(1) Example: Thomas v. First National Bank of Scranton- A depositor’s suit against his bank for not stopping payment on a check as he requested was unsuccessful in the Pennsylvania Superior Court because the stop payment request the depositor filed contained a clause limiting the bank’s liability.  
· Request form signed by depositor said he “agreed to be legally bound”
· Thomas argued that there was no consideration for his releasing the bank from its common law liability to abide by his request
· Court’s ruling based on Uniform Written Obligations Act, which makes “agree to be legally bound” magic words so no consideration needed
· PA one of only a few states using the UWOA
B) Lack of Intent
i) Manifesting Lack of Intent
(1) Example: Ferrera v. A.C. Nielsen- An employee’s suit for wrongful termination based on alleged limitations in the employer’s employee handbook was dismissed by the Court of Appeals of Colorado because the  handbook expressly disclaimed interpretation as a binding contract.  
· Maybe doesn’t jive with bargain theory because handbook may have induced employee to work there and employee’s working there may have induced the promises made in the handbook

· But disclaimer supersedes consideration argument
(2) Rule: 

· Supports the result in Ferrera
VIII) The Doctrine of Promissory Estoppel
A) As Substitute for Consideration
i) Family Promises
(1) Example: Ricketts v. Scothorn- The promise of a grandfather to his granddaughter for $2000 was enforced by the Supreme Court of Nebraska despite lack of consideration because the grandfather’s intent was clearly established and the granddaughter relied on the promise.
· Court ruled there was no consideration because grandfather’s expectation that granddaughter wouldn’t work wasn’t enough without express promise by her not to work
· Court cites subscription cases where detrimental reliance allowed as a type of consideration, but reasons actually equitable estoppel cases
· Court applies elements of equitable estoppel loosely, and also different in that equitable estoppel usually only used as a defense rather than affirmative basis for plaintiff to enforce a promise
ii) Promises to Convey Land
(1) Example: Greiner v. Greiner- A mother’s promise to grant her son some land was enforced by the Supreme Court of Kansas despite the mother’s never executing the conveyance because the son moved onto the land and made improvements in reliance on the promise.  
· No bargained for consideration because promise induced by guilt over son’s disinheritance—not induced by plaintiff’s performance
· Court finds that defendant’s intent to grant the land was clear, but could argue not as clear as in Ricketts because oral rather than written promise
· But, stronger case for reliance because plaintiff moved and made improvements to the land
· No statute of frauds problem because of partial performance
(2) Rule:
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· Second Restatement version sets less demanding standard
iii) Charitable Subscriptions
(1) Example: Allegheny College v. National Chautaqua County Bank- A college, promised $5000 by the defendant’s testator, secured enforcement of the promise from the NY Court of Appeals because the defendant’s request that her name be placed on a scholarship was accepted by the college.
· Cardozo’s novel consideration theory probably dependent on college’s acceptance of partial payment at the time testator’s request was made
· Cardozo seems to consider promissory estoppel as alternative to breach rather than substitute for consideration
iv) Promises of a Pension
(1) Example: Feinberg v. Pfeiffer Co.- A longtime former employer’s judgment against her former employer was upheld by a Missouri appellate court on a promissory estoppel theory.  
· Employee’s service in the past not valid consideration and no promise by defendant to continue working or to retire at time of employer’s promise
· Defendant argued no reliance because defendant’s reason for no longer working was fact that she had cancer
· But court finds reliance because plaintiff didn’t have cancer at time she quit and quit in reliance on the pension 
v) Construction Bids
(1) Example: James Baird Co. v. Gimbel Bros., Inc.- The Second Circuit refused to hold a linoleum sub-contractor liable for the incorrect bid it offered a general contractor who relied on the estimate in submitting a bid for a large construction project.  
· Most of the analysis is devoted to whether a contract had actually been formed by acceptance of the offer through submission of the bid
· Hand writes for the majority and reasons that promissory estoppel is limited to the gratuitous promises context
· Says an offer isn’t meant to be a promise and can’t be reasonably relied upon
(2) Example: Drennan v. Star Paving Co.- Another sub-contractor who submitted an incorrect bid was held liable for the bid by the Supreme Court of California when the general contractor relied on the bid in winning a contract for a large construction project.  
· Court doesn’t like the bid as acceptance argument
· Enforces by construing bid as offer for unilateral contract under Restatement §45, which is accepted by beginning performance
· §45 cites acts of reliance under §90 as sufficient to constitute beginning performance
· Distinguish James Baird because offer insusceptible to construction as unilateral—language required acceptance by phone
· Reliance damages hard to calculate because hard to tell if general contractor’s bid would still be accepted if sub-contractor bid correct
(3) Rule:

· Takes the approach from Drennan 
· Section (1) is above, at p. 61
B) As Alternative to Breach of Contract
i) Franchise Agreements
(1) Example: Goodman v. Dicker- The DC Circuit held a distributor liable on both promissory and equitable estoppel grounds for its promises that a franchise applicant’s application had been accepted and that radios would soon be delivered.
· The equitable estoppel claim applied to the promise that the application was accepted and promissory estoppel applied to the radios promise
· Distributor defended on limited liability under terms of franchise, but court finds potential terms irrelevant under estoppel claim
· Damages issue complicated—court limits to reliance expenses and deducts trial judgment for anticipated profits on the radios
(2) Example: Hoffman v. Red Owl Stores, Inc.- A corporation was held liable by the Wisconsin Supreme Court for various promises made by its agent over the course of protracted negotiations regarding the purchase of a franchise by plaintiff who relied on the promises in selling his business.  
· Court explicit that promissory estoppel an alternative to breach of contract—parol evidence, statute of frauds, offer & acceptance rules all inapplicable
· Defendant probably could have argued agency/lack of authority
· Court limits damages to reliance, but mistakenly deducts profits from the plaintiff’s old business thinking those would be expectation
· Profits given up are reliance—profits from franchise store would be expectation and are off limits
(3) Rule: 

· Less demanding than Restatement First because reliance need not be of “definite and substantial character”
· Restatement Second adds “or a third person” which broadens scope to include cases like Hoffman
· Also new to say that remedy may be limited as justice requires—probably implying that damages should be limited to reliance rather than expectation
· Subsection (2) totally new
C) Limits
i) Promise
(1) Example: Blatt v. University of Southern California- A former law student’s promissory estoppel claim against the USC law school was denied by a California appellate court because the student’s reliance did not fit the court’s characterization of “definite and substantial” under the Restatement.
· Plaintiff claimed the law school said that if he was in the top ten percent of the class that he would be eligible for the Order of the Coif, even if he did not participate in the law review
· Defendant’s best argument is that all they promised was eligibility, and he was eligible though not actually elected
· Court reasons claim fails because claimed reliance—working really hard—not definitive or substantial enough
· Implies that some financial hardship required
(2) Example: Ypsilanti v. General Motors Corp.- A town that granted preferential tax treatment to a General Motors plant based on alleged promises of job creation and maintenance at the plant sues after the plant is relocated, but has their judgment reversed by a Michigan appellate court.  
· Town primarily relying on plant manager’s public statement that plant would remain open as long as demand for type of cars made there 
· Appellate court said not really a promise because:
· Required by statute, plant manager just saying what he needs to in order to get the tax help—seems like a bad reason
· Manager just stating a vague expectation, not making a promise
ii) Reasonable Reliance
(1) Example: Alden v. Presley- The Supreme Court of Tennessee rejects a promissory estoppel claim by the mother of Elvis’ last girlfriend because she was notified by the estate that the promise would not be kept in time that she could have not been harmed by her reliance.  
· Elvis promised to pay the plaintiff’s mortgage if she took on liability for it in divorce proceedings with her husband, but she was notified that the promise would not be honored in time to have the divorce court make an arrangement where she wouldn’t be liable for all the mortgage
· Court said that made her reliance unreasonable
· Two ways to read §90 such that reasonable reliance required:
· Only reasonable reliance would be reasonably expected; or
· No injustice if reliance unreasonable
IX) Performance
A) Implied Duty of Good Faith
i) Percentage Leases
(1) Example: Stop & Shop, Inc. v. Ganem- Where a lease provided that the lessor should receive a percentage of the lessee convenience store’s profits, the Mass. SJC held that there was no implied covenant preventing the store from closing or from building other stores nearby.
· The defense argued that the percentage implied that the store had to stay open and couldn’t open competing stores that would decrease profits
· But, lease also provided for a “substantial” base rent—so the case was distinguishable from a Lucy-Lady Duff type best efforts contract
· Court said lessee only limited by implied covenant of good faith, said lessor might prevail by showing a “spiteful intent”
· Compare to Posner’s definition of good faith in Great American Chocolate Chip Cookie: 
· Not what’s reasonable
· Not an altruistic duty
· Just duty not to take advantage of sequential performance; duty to avoid bad faith or dishonesty
· Okay to honestly profit maximize
(2) Rules: 
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· Old version 

· New version as of 2001, not sure how widely adopted
B) Implied & Express Warranties
i) Implied Warranties
(1) Example: Step-Saver Data Systems, Inc. v. Wyse Technology- The plaintiff’s challenge to the trial court’s instruction on the implied warranties of merchantability and fitness for a particular purpose were rejected by the US District Court, Eastern District of Pennsylvania.  
· As to merchantability, the defendant had substantial evidence of product testing and functionality that the plaintiff did not contradict—so the court affirmed the court’s not instructing on this warranty
· As to fitness, the instruction given mirrored the language of the statute and the jury found against the defendant anyway
(2) Rules: 




· UCC §2-217 provides the remedy for breaches of warranty, which is essentially an expectation measure: difference between value as delivered and value if as warranted plus incidental or consequential damages
ii) Express Warranties
(1) Example: Royal Business Machines, Inc. v. Lorraine Corp.- A company leasing office machines to businesses had their judgment against the manufacturer of the machines for breach of warranty evaluated and ultimately remanded by the 7th Circuit. 
· The court reads UCC §2-313(1)(a) as requiring three elements:
1. Affirmation of fact or promise;
2. That relates to the goods; and
3. That becomes part of the basis of the bargain.  
· Court distinguishes between warranties and statements of opinion where a seller asserts a vague fact which is based on no special knowledge of the seller’s and which the buyer might also have an opinion on as well
· The trial court found eight express warranties that were violated, but the appellate court only agrees as to half of them
· The court remands for consideration of the timing of the plaintiff’s knowledge regarding defects
· Plaintiff couldn’t claim warranty as part of basis of promise if already knew product defective
(2) Rule: 

iii) Express Disclaimers
(1) Example: Schneider v. Miller- The purchaser of a ’66 Impala’s suit against the used car dealer was rejected by an Ohio appellate court because the bill of sale and another document signed by the purchase said “as is”.  
· Under the UCC, “as is” operates as a disclaimer of warranties
· The merger clause in the bill of sale also would have operated as a bar to any implied warranties if no explicit disclaimer
(2) Rule: 

· Pettit thinks the buyer in Schneider could have argued that the circumstances indicated the seller had told him everything that was wrong with the car
· Also thinks maybe not a good rule because average buyer won’t know the significance of “as is” or “with all faults”  
X) Conditions 
A) Effect of a Condition
i) Conditions Precedent
· Condition Precedent = Something that must happen/not happen after 
formation of a contract but before an immediate duty of performance
· If the condition isn’t satisfied, than duty to perform doesn’t arise
· Burden on the party seeking enforcement to prove the condition has been satisfied
· Sometimes hard to distinguish from a promise
(1) Example: Inman v. Clyde Hall Drilling Co.- The requirement in a derrickman’s employment contract that he serve notice upon his employer within 30 days of any claim arising and must wait six months before filing suit was construed by the Alaska Supreme Court as a condition precedent, thereby making the plaintiff’s suit improper because filed without notice.  
· No problem of interpreting which type of condition because contract explicitly called a condition precedent
· Plaintiff argued that condition should be void on public policy grounds but court declined that argument
· Plaintiff also argued that filing suit should be construed as notice—but that argument rejected because contract also had mandatory waiting period after notice given before suit could be proper
(2) Rule: 

· Definition only includes conditions precedent
· Conditions subsequent not treated as conditions under the Restatement
ii) Conditions Subsequent
· Condition Subsequent = Something that must happen/not happen after a 
duty of performance has already arisen
· If condition not satisfied duty to perform discharged
· Burden on the party seeking discharge of performance to prove that the condition was not satisfied
(1) Example: Fursmidt v. Hotel Abbey Holding Corp.- A valet business that contracted for a three year lease in a hotel was unable to recover when the hotel terminated the lease early because the New York Appellate Division interpreted a satisfaction clause as a condition subsequent.  
· Primary question was whether satisfaction clause could be invoked on a showing of actual or objectively reasonable dissatisfaction
· Court found that it depended on what satisfaction related to:
· If satisfaction related to matter of operative fitness, utility or marketability, than need objective reasonableness
· If satisfaction related to matter of fancy, taste, sensibility or judgment, than only need actual dissatisfaction
· Categorization makes sense because objective standards of satisfaction available in the first category but not in the second
· Evidence of objective satisfaction could still be used to challenge a showing of actual dissatisfaction 
· Defendant counterclaimed for damages, but an unfulfilled condition only discharges performance—need something more to get damages 
B) When an Event is a Condition
· Four possible interpretations:
· Condition only– Fire in an insurance policy, or getting flu in Carlill, e.g.
· Promise only– Not plowing over in Howard, e.g.
· Neither– Setting a convenient time in Chirichella, e.g.
· Promissory Condition – In most bilateral contracts, each party’s performance is conditional upon the other party’s
i) Condition, Promise or Both
(1) Example: Howard v. Federal Crop Insurance Corp.- When the FCIC claimed that an insured farmer had not complied with a condition precedent in the insurance contract the farmer sued and successfully appealed to the 4th Circuit which determined the supposed condition was actually a promise.  
· The FCIC argued that a contract clause where the farmer agreed not to destroy evidence of the insured crop’s damage was a condition precedent
· Court rejected argument on several canons of construction
· Expressio unius – another clause was expressly labeled as a condition, but the clause relied on here was not
· Vagueness in contract construed against the drafter
· Presumption for not construing so as to cause forfeiture
· Presumption for a promise rather than a condition 
·  The court also looked to Restatement §261 and found more like promise
(2) Rule: 
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ii) Condition, Promise or Neither
(1) Example: Chirichella v. Erwin- In a real estate contract where the seller provided that the closing date was to coincide with the date construction was completed on their new home, the Court of Appeals of Maryland found neither a condition nor a promise and held the seller liable.  
· Actual language was “settlement to coincide with settlement of new home in Kettering, approx. Oct. ‘71”
· Defendant argued closing new home was condition precedent to the sale
· Court found against defendant because no express language of condition, but didn’t find a promise either
· Interpreted as setting a date within reasonable time from Oct. ‘71
C) Avoiding Conditions
i) Waiver & Estoppel
· Distinguish waiver from estoppel as follows:
· Waiver = One party’s intentional relinquishment of a right
· Requires proof of the waiving party’s intent
· At common law, waiver irrevocable—but UCC §2-209 different
· Unilateral 
· Estoppel = One party’s reliance justified because of other’s conduct
· Requires proof of the one party’s conduct and the other’s reliance
· Bilateral
(1) Example: Clark v. West- A famous contracts professor sued West (of Thomson-West Publishing), and successfully appealed to the Court of Appeals of New York on the basis that West waived a condition in Clark’s contract that if Clark did not stay sober his pay would be reduced.  
· The parties’ contract provided that Clark’s pay would be $4 per page greater if Clark stayed sober
· West argued sobriety was part of consideration and could not be waived
· Only conditions and promises can be waived, not consideration 
· Court said plaintiff alleged a waiver, remanded for factual determination 
ii) Excuse
(1) Example: J.N.A. Realty Corp. v. Cross Bay Chelsea, Inc.- A lessee who failed to give notice of its intent to renew within the contractually provided period nonetheless obtains a favorable judgment from the Court of Appeals of New York on the basis of excuse.  
· Defendants had $55,000 invested in the building that would be forfeited if renewal of the lease was not allowed
· Court must consider possible forfeiture by defendant and also possible harm to plaintiff who had relied on non-renewal
· Lower court’s exclusion of plaintiff’s evidence on re-rental negotiations therefore improper
· Lessee here probably has strong case under Restatement §229
(2) Rule:

XI) Breach
A) Constructive Conditions
i) Historically
(1) Example: Kingston v. Preston- An apprentice who was to provide security for the master’s transfer of the business to him was denied recovery at the King’s Bench because the court interpreted the apprentice’s provision of security as a condition upon which the master’s performance depended.  
· The language of the contract had no expressly conditional language
· But construction as a condition implied by court because court presumes parties did not intend for unsecured arrangement
· Essentially, court presumes one party’s performance is conditional upon the other party’s performance
(2) Rules: 
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ii) Modern Approach
(1) Example: Jacob & Youngs v. Kent- In a case where a subcontractor sued the architect of a project when the architect refused to pay the subcontractor due to its use of the wrong type of pipe, Cardozo wrote for the Court of Appeals of New York to affirm judgment in the plaintiff’s favor.  
· Cardozo analyzes in terms of conditions:
· Ordinarily presume one party’s performance according to terms of contract is condition of other party’s performance
· But, sometimes only a condition in case of substantial breach
· Decision whether a condition or not rests on two bases:
· Parties’ intentions – presume that parties intend what is reasonably unless expressly provide otherwise
· Justice – want to avoid unjust enrichment and forfeiture
· Result is doctrine of substantial performance; where breach is not willful, it does not excuse the other party unless substantial
· If willful breach, than other party excused
· Court also had to choose between diminution in value or cost of completion form of damages
· Under Groves, cost of completion unless unreasonable economic waste caused—so here diminution in value
· Under modern approach, cost of completion except where disproportionate to diminution in value—so here diminution again
B) Prospective Non-Performance
i) Anticipatory Repudiation 
· Anticipatory Repudiation = Statement or conduct by one party that 
demonstrates an unwillingness or inability to perform at the time 
performance is due
· Discharges the other party’s duty to perform
· Other party can sue immediately or later
(1) Example: Hochster v. De La Tour- A plaintiff that had contracted to be the defendant’s courier had recovery affirmed at the Queen’s Bench upon a suit initiated immediately upon the defendant’s repudiation of the contract even though the time for performance had yet to arrive.  
· Defendant argued that plaintiff can’t sue until the time for performance comes and goes—would help defendant because plaintiff had found a new contract and wouldn’t be able to perform at that time either
· Court says need to be able to sue before time for performance so that party can be free to mitigate damages
· Doesn’t necessarily have to work this way though, could let party go about mitigating without suing first



(2) Tender & Demand
· To recover the non-breaching party must prove a tender & a demand
· Tender = An offer and readiness to perform 
· Demand = A demand for the other party’s performance
(3) Rules: 
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ii) Adequate Assurance of Performance
(1) Example: Scott v. Crown- The Court of Appeals of Colorado, having to decide whether the buyer or seller was liable under a series of contracts for the sale of wheat, ultimately found for the buyer because the seller did not comply with the demand for assurances requirements of UCC §2-609.  
· The court found the seller’s learning of the buyer’s previous defaults constituted reasonable grounds for the seller demanding assurances
· Problem was form of the demand
· Demand wasn’t in writing—not in itself fatal, but if oral statement there must be a pattern of interaction demonstrating that the party understands a demand was made
· Wasn’t clear that other party understood a demand for assurances
· Also, can’t use demand to modify contract—here seller demanded up front payment before payment due under contract terms
(2) Rules:


[image: image33]
· Demanding assurances can be valuable because it might prevent damages and also excuses party from the duty to mitigate
· But, can be risky because court could later decide that no reasonable grounds for insecurity or didn’t follow requirements
iii) Material Breach
(1) Example: Lane Enterprises, Inc. v. L.B. Foster Co.- The Superior Court of Pennsylvania found that a party did not materially breach when, upon the other party’s speculation that it might not be able to comply with its obligations, it withheld a small portion of the payment due.
· The court found it unnecessary to determine whether UCC Article 2 applied because the Restatement has similar provisions (§251)
· First, the court found that withholding a small percentage of the total due under the contract was not a material breach
· Cited the factors given in Restatement §241, but didn’t really use it
· That allowed the defendant to take advantage of the demand for assurances process under Restatement §251
· Then the other party was in material breach because it didn’t respond to the demand for assurances
(2) Rule:

iv) Perfect Tender Rule; Cure & Rescission 
· At common law, a buyer could reject goods that did not meet the 
contractual specifications exactly 
· Applied to goods only because:
· Didn’t cause unjust enrichment problems; if goods rejected, must be returned to seller, but no way to return services
· Didn’t cause forfeiture problems; goods can be resold, but no way to resell services, so would be forfeited
· UCC limits the Perfect Tender Rule in several ways:
· Can contract around (§§2-718 and 2-719)
· Doctrine of Good Faith (§§1-201 and 1-304)
· Right to cure (§2-508)
· Revocation of acceptance (§2-608)
· Installment contract divisibility (§2-612)
(1) Example: Ramirez v. Autosport- A couple that traded in their van as part of a purchase agreement for a new van successfully sued for the value of the old van and had recovery affirmed by the Supreme Court of New Jersey upon a finding that the seller failed to cure an imperfect tender.  
· Court found that buyer had rejected the goods and given more than a reasonable time for seller to effect a cure
· Only damages available because plaintiffs’ van already resold
· Buyers entitled to sale price minus the seller’s costs laid in
· Not entitled to trade in value because that price contingent on sale
(2) Rules:
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· Essentially a perfect tender rule, BUT
· Remember subject to other provisions, notably see below
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· Subsection (1) limited to time frame originally given for performance
· And seller must notify buyer of intent to cover
· Subsection (2) gives extra time, but only applies when seller had reasonable grounds to believe performance would be acceptable
· Reasonable grounds might be providing an upgraded model or providing a lesser quantity with a money allowance
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· No perfect tender rule once acceptance given; then substantial performance type rule


· Again, no perfect tender rule, only substantial performance required
· Pettit said something about what happens if the contract is divisible, not real sure what that’s all about??????
(3) Example: Tipton v. Feitner- A seller that was to deliver a quantity of dressed hogs and later a quantity of live hogs did not deliver the live hogs because of non-payment for the dressed hogs, but still had recovery for the price of the dressed hogs affirmed by the Court of Appeals of New York.  
· Question was whether contract was whole or divisible into two parts
· If whole, than seller in breach for failure to deliver live hogs
· If divisible, than buyer in breach for non-payment
· Court finds that the contract was divisible because otherwise the seller is effectively extending credit to the buyer
· Presumption that parties don’t intend a credit arrangement unless they expressly provide for one
XII) Defenses
A) Deficiencies in Contractual Capacity
i) Incompetence
(1) Example: Faber v. Sweet Style Mfg. Corp.- A manic depressive that entered into a contract for the purchase of real estate while in a manic state successfully avoided liability on the contract in the Supreme Court of New York.
· The court declined to apply the traditional cognitive (capacity to understand the bargain), standard of incompetence, electing to use a looser ‘but for’ test
· First, the person claiming incompetence must demonstrate that the other party can be restored to the status quo
· Then the court tests the claimant’s competence by asking whether the party’s conduct demonstrates that the contract was entered into under the compulsion of a mental disease, but for which the contract would not have been formed
· The claimant’s own testimony, psychiatric testimony and the objective testimony of others all are relevant
· Psychiatric testimony is limited to the issue of whether there actually is a disease
· The objective evidence is the most important factor
· Had the status quo not been restorable than the court would have required the claimant to prove that the contract terms were unfair
· Faber probably out of luck under the Restatement approach
(2) Rules:
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· No analogous UCC provision—UCC leaves all capacity questions to state law

· (a) is the traditional cognitive standard
· (b) is mental compulsion standard, but requires other party’s knowledge
· (2) not an alternative to (1), but a limit to (1)
(3) Example: Ortelere v. Teachers’ Retirement Board of New York- The husband of a teacher that had opted for maximal lifetime benefits and no death benefits from her retirement obtained an order for a new trial from the Court of Appeals of New York.
· The court approved the looser test used in Faber, but they actually used the Restatement test which is somewhat stricter
· Here knowledge could be imputed to the school system because the teacher had taken medical leave and used staff psychiatrists
· Pettit says that both Faber and Ortelere are farther than most courts would go—many still use cognitive tests of competence
ii) Infancy
(1) Example: Webster Street Partnership, Ltd. v. Sheridan- Two minors that leased an apartment were sued by the landlord for unpaid rent, but the tenants were able to obtain a favorable judgment as well as damages from the Supreme Court of Nebraska.  
· The plaintiff argued for an exception to the usual rule that minors (infants) are not liable for contracts entered into
· Exception where contract is for a necessity
· Necessity defined according to the circumstances; here not a necessity because the boys’ parents would have provided shelter
· Emancipation only relevant if contract within necessity provision
· If minor not emancipated, than parents liable for contract
· If emancipated, than minor liable for itself
· Here court allows use of the defense on the counterclaim for damages (rent and deposit paid); using as a sword to undo completed transaction
· Some states only allow as a shield; can’t undo a completed transaction, so can’t recover damages for payments made
(2) Example: Shields v. Gross- The Court of Appeals of New York disallowed Brooke Shields’ reliance on the infancy doctrine to void consent given by Shields’ mother to a photographer, finding that the doctrine was abrogated by a statute providing for consent of minors in the modeling field.  
· Generally a contract by a guardian no different that minor’s own contract
· A NY privacy law provided that a person’s name or likeness could not be used without their consent, in the case of minors consent by a guardian
· The court found that by specifically providing a mechanism through which minors could contract the legislature abrogated the infancy doctrine as applied to those contracts
· A dissenter found no reason to presume the legislature intended this result
· To the contrary, he reasoned that the statute was designed for the protection of minors and others and shouldn’t be used against them
(3) Rule:
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· Generally more protective of minors than incompetents 
· No knowledge or status quo requirements
B) Improperly Obtained Assent
i) Misrepresentation 
(1) Example: Halpert v. Rosenthal- When a seller sued the buyer for failure to close on a real estate contract, the Supreme Court of Rhode Island allowed the buyer to avoid liability because of the seller’s innocent misrepresentation that the house was free of termites. 
· The court distinguishes between fraud and innocent misrepresentation:
· Fraud occurs when the party knows their representation is false
· Aggrieved party can obtain rescission and/or damages in a tort action for deceit
· Innocent misrepresentation is what happens when the party does not know their statement is false
· No damages available; only rescission
· The plaintiff attempted to rely on a merger clause to argue that the defendant’s evidence was inadmissible, but court disagreed
· Exception to parol evidence rule when misrepresentation alleged
· Theory is that shouldn’t rely on contract if validity of contract itself is challenged
(2) Rules: 
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(3) Example: Vokes v. Arthur Murray, Inc.- A widow that bought more than $31,000 worth of dance lessons from the defendant had her claim for damages equal to the amount of lessons not yet used reinstated by a Florida appellate court based on a misrepresentation theory.  
· The value of $31,000 would be approximately $202,000 today
· The defendant claimed that its representations to the defendant were not actionable because statements of opinion rather than fact
· The court found that the alleged statements were actionable because of the inequity of the bargaining power and knowledge as to the accuracy
(4) Rules:

ii) Duress
(1) Example: Austin Instrument v. Loral Corp.- The Court of Appeals of New York held a subcontractor liable for duress when it demanded increases in the contract price and threatened to stop delivery, which would have caused the contractor’s default on the primary contract.  
· Loral had a Navy contract with certain monthly deadlines and a subcontract with Austin to supply the parts needed on the Navy contract
· The court defines economic duress as a threat to withhold performance due under a contract coupled with the other party’s inability to obtain the same performance elsewhere
· Loral contacted its list of trusted suppliers, but none could meet its schedule on the Navy contract
· A dissenter reasoned that Loral shouldn’t be able to limit the inquiry to trusted suppliers
(2) Rules:

[image: image40]


[image: image41]
· Older common law version of duress required an unlawful threat
· Still, need more than just a threat to breach a contract
iii) Undue Influence
(1) Example: Odorizzi v. Bloomfield School District- A teacher, who claimed his resignation was coerced by two of his supervisors shortly after the teacher’s arrest on sodomy charges, had his claim for rescission based on undue influence reinstated by a California appellate court.  
· The plaintiff also duress, fraud, mistake, and menace as a basis for the rescission, but the court only reinstated the undue influence claim
· Undue influence essentially requires two things:
· Undue susceptibility of the victim; here met based on the plaintiff’s state after being arrested and held for 40 hours
· Excessive persuasion by the other party; here met based on a variety of objective factors used by the court
· If there is more of one element, there can be less of the other
(2) Rule:
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· When duress was defined narrowly, undue influence was a way to catch the cases that seemed to need a remedy

· Now that duress more inclusive, undue influence plays smaller role

· Often a fiduciary or family relationship involved so has more to do with trust, whereas duress has to do with fear
iv) Unconscionability 
· Prof. Leff distinguishes between procedural and substantive unconscionability
· Procedural has to do with the process of making the contract and the circumstances surrounding formation
· Substantive has to do with the actual content of the contract
(1) Example: Williams v. Walker-Thomas Furniture Co.- The DC Circuit, ruling in a case where a buyer alleged unconscionability based on a cross collateral security clause, decides to adopt a common law unconscionability rule and remands for a trial on whether unconscionability exists here.  
· The jurisdiction had no unconscionability rule, but the court elected to adopt one based on the recent adoption of the UCC
· UCC not binding authority because not in effect at time of contract at issue, but court said supported adoption of unconscionability 
· Dissenter reasoned that the court should be less inclined to adopt a broad new rule as a matter of common law
· Court defines as the absence of meaningful choice coupled with terms unreasonably favorable to one party
· Includes both substantive and procedural unconscionability 
(2) Rules:
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· The text and comment leave “unconscionable” undefined, but say that the principle is “one of the prevention of oppression and unfair surprise”
· The intention is to keep judges from bending other rules to obtain a result in accord with conscionability—so intentionally open ended

(3) Example: In re Real Networks- A US District Court, in addition to ruling that an electronic agreement constituted a writing for purposes of the Federal Arbitration Act, held that there was no unconscionability in a click through license agreement for downloadable software.  
· The defendant argued for procedural unconscionability based on the location of the arbitration clause in the agreement and the use of a pop up window at all, but the court accepted neither argument
· The defendant argued for substantive unconscionability based on the distance it would have to travel, the inability to litigate as a class and the cost of arbitration, but the court rejected all these arguments also
C) Mistakes of Present Existing Facts
i) Mutual Mistake
(1) Example: Sherwood v. Walker- The purchaser of a cow, who sued for specific performance when the seller refused to deliver upon discovering that the cow both parties had though barren was actually with calf, has a decision in its favor reversed by the Supreme Court of Michigan.    
· The majority opinion was based on the fact that neither party thought the cow could breed, but that they both thought it barren
· The dissenter seemed to think the plaintiff believed the cow might breed, a much more favorable case then for the plaintiff
· The court distinguished between which mistakes are actionable and not:
· Mutual mistakes as to a matter of substance, identity or the very nature of a thing are a defense
· Mutual mistakes as to a matter of quality, value or attribute are not a defense
· Here the decision is about how to allocate a windfall
· Often, decisions about how to allocate a detriment will fall under warranty because has to do with performance later
· But analysis the same if not under warranty
(2) Rule:


· Comment clarifies that facts at time of contract are the operable facts
· Doesn’t make the same distinction between quality, value/substance
(3) Example: Wood v. Boynton- A plaintiff, unsure of what type of stone she had, that sold a diamond to a jeweler who claimed not to know either, had a directed verdict against her affirmed by the Supreme Court of Wisconsin.  
· Plaintiff not able to make a misrepresentation or fraud claim because the jeweler made no statement as to what type of stone it was
· Court applies the same test as in Sherwood, but comes to a different result because it finds the mistake to be as to quality or value
· Really, better distinction from Sherwood is that the plaintiff here did not have a mistaken belief but conscious ignorance—she knew she didn’t know what type of stone she had
(4) Rule:
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· Subsection (b) deals with conscious ignorance
ii) Unilateral Mistake; Duty to Disclose
(1) Example: The Baseball Card Problem- A twelve year old avid baseball card collector that purchased for $12.00 a baseball card from a store that displayed the card with a price of 1200/ was sued by the owner when it turned out that the clerk should have charged the kid $1200.00.  The case was settled before trial.  
· The kid’s best chance is probably to argue that the store owner should be made to bear the risk under Restatement §154(c) 
· The store owner has multiple arguments:
· Under Restatement §153(b) the kid had reason to know a mistake
· Under Restatement §157 the shop owner’s fault shouldn’t prevent recovery—this is the answer to the kid’s §154 argument
· Under Restatement §§160 & 161 that the kid should have disclosed his knowledge as to the card’s value
(2) Rules: 


· §153(b) effectively prevents one party from taking advantage of the other’s mistake
· Reasonable person test of whether party should have known a mistake
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D) Changed Circumstances
i) Impossibility & Impracticability 
(1) Example: Paradine v. Jane- An old English trial court ruled that a lessee could not defend an action for unpaid rent based on the invasion of the leased property by a foreign army.
· The court distinguished between those obligations that a contracting party takes upon themselves and those imposed by law
· When obligation contracted for, party is bound to fulfill the obligation regardless of intervening events
· Theory is that the party could have/should have protected itself in the contract
· In modern contracts, usually a force majeure clause providing for excuse of performance in the event of war, revolution, etc.
· When obligation imposed by law, intervening events excuse performance of the obligation
(2) Example: Taylor v. Caldwell- A plaintiff that contracted for the use of the Surrey Gardens and Music Hall in London was denied relief at the King’s Bench because the court found that the destruction of the building by a fire excused the building owner from his duty to perform.
· The court cited personal services and special goods contracts cases for the proposition that when the substance of a contract ceases to exist, the obligor party is excused from performance
· Theory is that contract has an implied condition that the substance of the contract will continue to exist
· Distinction from Paradine is that here performance was impossible
· Could also distinguish because here a license rather than a lease and so property doctrine of present possessory interests is inapplicable
· Pettit thinks court is construing according to parties’ intent
(3) Example: CNA & American Casualty v. Phoenix- The insurer of two movies which actor River Phoenix was bound to act in was denied recovery against the actor’s estate by a Florida appellate court on a finding that the actor’s duty to perform was excused by his death.  
· Generally an estate is liable for the decedent’s contracts except where the decedent was to perform pursuant to a personal service contract
· The insurer argued for an exception to the usual rule where the decedent had caused their own death
· The court declined to adopt an exception, preferring the simplicity of an absolute rule
(4) Rules:
· Impracticability not easy; must alter the essential nature of performance
· Market collapse not sufficient of itself
· Contingencies such as war, embargo, local crop failure, unforeseen shutdown of major sources of supply all enough
· Event must be contrary to both parties’ basic assumptions
· Need not be a conscious assumption
· Parties can’t be responsible for occurrence/non-occurrence


(5) Example: Eastern Air Lines v. Gulf Oil Corp.- The obligee of a requirements contract was able to recover against the obligor in US District Court despite the obligor’s attempted defense of impracticability due to the OPEC oil embargo.  
· The court interpreted UCC §2-615 as requiring unforeseeability 
· Defense unsuccessful because the defendant was unable to establish its actual costs, without added profits from transfer pricing
ii) Frustration of Purposes
(1) Example: Krell v. Henry- The owner of a London apartment, rented for the purpose of viewing the coronation of the king, sued for the balance of the contract price but was denied recovery at the King’s Bench because the king took ill and therefore canceled the coronation ceremonies.    
· Apartment advertised for the express purpose of viewing the coronation
· Evidence of purpose allowed despite parol evidence rule because not offered to contradict the terms of the contract
· As to the defendant’s counterclaim for the deposit:
· Majority rule is for return of deposit on restitution theory
· Minority would allow plaintiff to deduct actual expenses
· Third possibility is for loss to lie where it falls; nothing due back
(2) Example: Lloyd v. Murphy- A landlord who leased commercial space to a tenant for the limited purpose of operating a new car dealership had recovery in its favor affirmed by the California Supreme Court, Traynor writing, even though government regulation of the car industry during World War II limited the tenant’s business.  
· Traynor applied a two part test:
· Contingency must have been unforeseeable
· Not the case here because war imminent and tenant an experienced member of the industry
· Value of the contract purpose must be nearly destroyed
· Not the case here because tenant still making money selling new cars in other locations and could be using lot for other purposes
(3) Rule:
E) Allocation of Risk
i) Long Term Contracts
(1) Example: Aluminum Company of America v. Essex Group, Inc.- A District Court judge in the Western District of Pennsylvania reformed a long term contract for aluminum smelting after finding that performance was impracticable due to the OPEC oil embargo.
· Court finds that foreseeability is not dispositive under UCC §2-615
· Illustrates the relational theory of contract that where a contact establishes an complex relationship between parties courts should construe the contract and the usual doctrines less strictly   
Uniform Commercial Code


	§1-106 Remedies to be Liberally Administered





(1) The remedies provided by this Act shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed by neither consequential or special nor penal damages may be had except as specifically provided in this Act or by other rule of law…





Restatement (Second) of Contracts


§ 347 Measure of Damages in General





Subject to the limitations in §§350-353, the injured party has a right to damages based on his expectation interest as measured by


the loss in the value to him of the other party’s performance caused by its failure or deficiency; plus,


 any other loss, including incidental or consequential loss, caused by the breach; less,


any cost or other loss that he has avoided by not having to perform.























Restatement of Contracts (Second)


	§348 Alternatives to Loss in Value of Performance


(2) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on 


	(a) the diminution in the market price of the property caused by the breach, or


	(b) the reasonable cost of completing performance or of remedying the defects if that cost		 is not clearly disproportionate to the probable loss of value to him…





Restatement (Second) of Contracts


	§349 Damages Based on Reliance Interest





As an alternative to the measure of damages stated in §347, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.





Restatement (Second) of Contracts


	§351 Unforeseeability and Related Limitations on Damages





Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.


Loss may be foreseeable as a probable result of a breach because it follows from the breach


In the ordinary course of events, or


As a result of special circumstances, beyond the ordinary course of events, the party in breach had reason to know.





Restatement (Second) of Contracts


	§352 Uncertainty as a Limitation on Damages





Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.





Restatement (Second) of Contracts


	§350 Avoidability as a Limitation on Damages





Except as stated in Subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.


The injured party is not precluded from recovery by the rule stated in Subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.





Uniform Commercial Code


	§2-718 Liquidation of Limitation of Damages; Deposits





Where the seller justifiably withholds delivery of goods because of the buyer’s breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds


the amount to which the seller is entitled by virtue of terms liquidating the seller’s damages in accordance with subsection (1), or


in the absence of such terms, 20% of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller.


The buyer’s right to restitution under subsection (2) is subject to offset to the extent that the seller establishes 


a right to recover damages under the provisions of this Article other than subsection (1), and…





Uniform Commercial Code


	§2-708 Seller’s Damages for Non-Acceptance or Repudiation





(1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer’s breach.


(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.








Uniform Commercial Code


	§2-713 Buyer’s Damages for Non-Delivery or Repudiation





(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715), but less expenses saved in consequence of the seller’s breach.





Uniform Commercial Code


          §2-719 Contractual Modification or Limitation of Remedy





Subject to the provisions of subsections (2) and (3) of this Section and of the preceding section on liquidation and limitation of damages,


The agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and,


Resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.


Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act.


Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.





Restatement (Second) of Contracts


	§356 Liquidated Damages and Penalties





Damages for breach by either party may be liquidated in the agreement by only at an amount that is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on ground of public policy as a penalty.


A term in a bond providing for an amount of money as a penalty for non-occurrence of the condition of the bond is unenforceable on grounds of public policy to the extent that the amount exceeds the loss caused by such non-occurrence.  





Uniform Commercial Code


	§2-716 Buyer’s Right to Specific Performance or Replevin





Specific performance may be ordered where the goods are unique or in other proper circumstances.


The judgment (decree) for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just


The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing of if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.








Restatement (Second) of Contracts


	§371 Measure of Restitution Interest





If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either


the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position; or,


the extent to which the other party’s property has been increased in value or his other interests advanced.





	§373 Restitution When Other Party is in Breach





Subject to the rule stated in Subsection (2), on a breach by nonperformance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.


The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.











Restatement (Second) of Contracts


	§374 Restitution in Favor of Party in Breach





Subject to the rule stated in Subsection (2), if a party justifiably refuses to perform on the ground that his remaining duties of performance have been discharged by the other party’s breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.


To the extent that, under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.





Restatement (Second) of Contracts


	§17 Requirement of a Bargain





Except as stated in Subsection (2), the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.


Whether or not there is a bargain a contract may be formed under special rules applicable to formal contracts or under the rules stated in §§82-94.


Comment…


c. “Meeting of the minds.”  


The element of agreement is sometimes referred to as a “meeting of the minds.”  The parties to most contracts give actual as well as apparent assent, but it is clear that a mental reservation of a party to a bargain does not impair the obligation he purports to undertake. The phrase used here, therefore, is “manifestation of mutual assent,” as in the definition of “agreement” in §3. 





Restatement (Second) of Contracts


	§18 Manifestation of Mutual Assent


Manifestation of mutual assent to an exchange requires that each party either make a promise or begin or render a performance.  





Restatement (Second) of Contracts


	§19 Conduct as Manifestation of Assent


The manifestation of assent may be made wholly or partly by written or spoken words or by other acts or by failure to act.


The conduct of a party is not effective as a manifestation of his assent unless he intends to engage in the conduct and knows or has reason to know the other party may infer from his conduct that he assents.


The conduct of a party may manifest assent even though he does not in fact assent.  In such cases a resulting contract may be voidable because of fraud, duress, mistake, or other invalidating clause.  





Uniform Commercial Code


	§2-204 Formation in General


A contract for sale of goods may be made in any manner sufficient to show agreement including conduct by both parties which recognizes the existence of such a contract.  


An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.


Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.  





Uniform Commercial Code


	§2-206 Offer and Acceptance in Formation of Contract


Unless otherwise unambiguously indicated by the language or circumstances


An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances


An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.


Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance. 





Restatement (Second) of Contracts


	§22 Mode of Assent: Offer & Acceptance


The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other party or parties.


A manifestation of mutual assent may be made even thought neither offer nor acceptance can be identified and even though the moment of the formation cannot be determined. 





Restatement (Second) of Contracts


	§24 Offer Defined


An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.  





Restatement (Second) of Contracts


	§26 Preliminary Negotiations


A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.  





Restatement (Second) of Contracts


	§29 To Whom an Offer is Addressed


The manifested intention of the offeror determines the person or persons in whom is created a power of acceptance.


An offer may create a power of acceptance in a specified person or in one or more of a specified group or class of persons, acting separately or together, or in anyone or everyone who makes a specified promise or renders a specific performance.  





Restatement (Second) of Contracts


	§33 Certainty


Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.


The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.


The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.  





Restatement (Second) of Contracts


	§27 Existence of Contract Where Written Memorial is Contemplated


Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.  





Restatement (Second) of Contracts


	§35 The Offeree’s Power of Acceptance


An offer gives to the offeree a continuing power to complete the manifestation of mutual assent by acceptance of the offer.


A contract cannot be created by acceptance of an offer after the power of acceptance has been terminated in one of the ways listed in §36.





Restatement (Second) of Contracts


	§36 Methods of Termination of the Power of Acceptance


An offeree’s power of acceptance may be terminated by


Rejection or counter-offer by the offeree;


Lapse of time;


Revocation by the offeror; or,


Death or incapacity of the offeror or offeree


In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer. 





Restatement (Second) of Contracts


	§43 Indirect Communication of Revocation


An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.  





Restatement (Second) of Contracts


§61 Acceptance Which Requests Change of Terms





An acceptance which requests a change or addition to the terms of the offer is not thereby invalidated unless the acceptance is made to depend on an assent to the changed or added terms.





 





Restatement (Second) of Contracts


	§63 Time When Acceptance Takes Effect





Unless the offeror provides otherwise,


an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offere’s possession, without regard to whether it ever reaches the offeror; but


an acceptance under an option contract is not operative until received by the offeror.  





Restatement (Second) of Contracts


	§54 Acceptance by Performance; Necessity of Notification to Offeror


Where an offerer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such a notification.


If an offeree who accepts by rendering a performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless


The offeree exercises reasonable diligence to notify the offeror of acceptance, or


The offeror learns of the performance within a reasonable time, or


The offer indicates the notification of acceptance is not required.





Restatement (Second) of Contracts


	§32 Invitation of Promise or Performance


In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeror chooses





Restatement (Second) of Contracts


	§30 Form of Acceptance Invited





An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance.


Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.  





Restatement (Second) of Contracts


	§45  Option Contract Created by Part Performance or Tender


Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.


The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.  





Restatement (Second) of Contracts


	§62 Effective of Performance by Offeree Where Offer Invites 	Either Performance or Promise


Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance by performance.


Such an acceptance operates as a promise to render complete performance.





Restatement (Second) of Contracts


	§69 Acceptance by Silence or Exercise of Dominion


Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:


Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.


Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.


Where because of previous dealings or otherwise it is reasonable that the offeree should notify the offeror if he does not intend to accept.


An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror it is an acceptance only if ratified by him.





Uniform Computer Information Transactions Act


	§112 Manifesting Assent; Opportunity to Review


A person manifests assent to a record or term if the person, acting with knowledge of, or after having an opportunity to review the record or term or a copy of it:


authenticates the record or term with intent to adopt or accept it; or


intentionally engages in conduct or makes statements with reason to know that the other party or its electronic agent may infer from the conduct or statement that the person assents to the record or term.


An electronic agent manifests assent to a record or term if, after having an opportunity to review it, the electronic agent:


authenticates the record or term; or


engages in operations that in the circumstances indicate acceptance of the record or term.


If this or other law requires assent to a specific term, a manifestation of assent must relate specifically to the term.


Conduct or operations manifesting assent may be porved in any manner, including a showing that a person or an electronic agent obtained or used the information or informational rights and that a procedure existed by which a person or an electronic agent must have engaged in the conduct or operations in order to do so.  Proof of compliance with subsection (a)(2) is sufficient if there is conduct that assents and subsequent conduct that reaffirms assent by electronic means.


With respect to an opportunity to review, the following rules apply:


A person has an opportunity to review a record or term only if it is made available in a manner that ought to cal it to the attention of a reasonable person and permit review.


An electronic agent has an opportunity to review a record or term only if it is made available in a manner that would enable a reasonably configured electronic agent to react to the record or term.


If a record or term is available for review only after a person becomes obligated to pay or begins its performance, the person has an opportunity to review only if it has a right to a return if it rejects the record.  However, a right to a return is not required if:


The record proposes a modification of contract or provides particulars of performanceunder Section 305; or


The primary performance is other than delivery or acceptance of a copy, the agreement is not a mass-market transaction, and the parties at the time of contracting had reason to know that a record or term would be presented after performance, us, or access to the information began.


The right to a return under paragraph (3) may arise by law or by agreement.


The effect of provisions of this section may be modified by an agreement setting out standards applicable to future transactions between the parties.


Providers of online services, network access, and telecommunications services, or the operators of facilities thereof, do not manifest assent to a contractual relationship simply by their provision of those services to other parties, including, without limitation, transmission, routing or providing connections, linking, caching, hosting, information locations tools, or storage of materials, at the request or initiation of a person other than the service provider.





Uniform Electronic Transactions Act (1999)


	§14 Automated Transactions


In an automated transaction the following rules apply:


A contract may be formed by the interaction of electronic agents of the parties, even if no individual was aware of or reviewed the electronic agents’ actions or the resulting terms and agreements.


A contract may be formed by the interaction of an electronic and an individual, acting on the individual’s own behalf or for another person, including by an interaction in which the individual performs actions that the individual is free to refuse to perform and which the individual knows or has reason to know will cause the electronic agent to complete the transaction or performance.


The terms of the contract are determined by the substantive law applicable to it.








Uniform Commercial Code


	§2-322 Delivery “Ex-Ship”


Unless otherwise agreed a term for delivery of goods “ex-ship” (which means from the carrying vessel), or in equivalent language is not restricted to a particular ship and requires delivery from a ship which has reached a place at the named prot of destination where goods of the kind are usually discharged.


Under such a term unless otherwise agreed:


The seller must discharge all liens arising out of the carriage and furnish the buyer with a direction which puts the carrier under a duty to deliver the goods; and


The risk of loss does not pass to the buyer until the goods leave the ship’s tackle or are otherwise properly unloaded.  





Restatement (Second) of Contracts


	§201 Whose Meaning Prevails


Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning.


Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made


That party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or


That party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.


Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.





Uniform Commercial Code


	§2-208 Course of Performance or Practical Construction


Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement.


The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever possible as consistent with each other; but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealing and usage of trade.


Subject to the provisions of the next section on modification and waiver, such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance.





Restatement (Second) of Contracts


	§204 Supplying an Omitted Essential Term





When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court.





Uniform Commercial Code


	§2-204 Formation in General


A contract for sale of goods may be made in any manner sufficient to show agreement including conduct by both parties which recognizes the existence of such a contract.  


An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.


Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.  





Uniform Commercial Code


	§2-306 Output, Requirements, and Exclusive Dealings


A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.


A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes, unless otherwise agreed, an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.   





Restatement (Second) of Contracts


	§211 Standardized Agreements


Except as stated in Subsection (3), where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing.  


Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.


Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement. 





Uniform Commercial Code


	§2-207 Additional Terms in Acceptance or Confirmation


A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.


The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:


The offer expressly limits acceptance to the terms of the offer;


They materially alter it; or


Notification of objection to them has already been given or is given within a reasonable time after notice of them is received.


Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.  





Uniform Commercial Code (Proposed Revision, 2002)


	§2-207 Terms of Contract; Effect of Confirmation


If (i) conduct by both parties recognizes the existence of a contract although their records do not otherwise establish a contract, (ii) a contract is formed by an offer and acceptance, or (iii) a contract formed in any manner is confirmed by a record that contains terms additional to or different from those in the contract being confirmed, the terms of the contract, subject to Section 2-202, are:


terms that appear in the records of both parties;


terms, whether in a record or not, to which both parties agree; and


terms supplied or incorporated under any provision of this Act.  





Restatement (Second) of Contracts


	§155 When Mistake of Both Parties as to Written Expression Justifies 	Reformation


Where a writing that evidences or embodies an agreement in whole or in part fails to express the agreement because of a mistake of both parties as to the contents or effect of the writing, the court may at the request of a party reform the writing to express the agreement, except to the extent that rights of third parties such as good faith purchasers for value will be unfairly affected.  





Restatement (Second) of Contracts


	§125 Contract to Transfer, Buy, or Pay for an Interest in Land


A promise to transfer to any person any interest in land is within the Statute of Frauds.


A promise to buy any interest in land is within the Statute of Frauds irrespective of the person to whom the transfer is to be made.


When a transfer of an interest in land has been made, a promise to pay the price, if originally within the Statute of Frauds, ceases to be within it unless the promised price is itself in whole or in part an interest in land.


Statutes in most states except from the land contract and one-year provision s of the Statute of Frauds short-term leases and contracts to lease usually for a term not longer than one year.  





Restatement (Second) of Contracts


	§129 Action in Reliance; Specific Performance


A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the Statute of Frauds if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement. 





Restatement (Second) of Contracts


	§130 Contract not to be Performed within a Year


Where any promise in a contract cannot be fully performed within a year from the time the contract is made, all promises in the contract are within the Statute of Frauds until one party to the contract completes his performance.


When one party to a contract has completed his performance, the one-year provision of the Statute does not prevent enforcement of the promises of other parties.  





Restatement (Second) of Contracts


	§139 Enforcement by Virtue of Action in Reliance


A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only be enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.  


In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant… 





Uniform Commercial Code


	§2-201 Formal Requirements; Statute of Frauds


Except as otherwise provided in this Section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon by the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.  


Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.  


A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable


If the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or


If the party against whom enforcement is sought admits in his pleading, testimony, or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or


With respect to goods for which payment has been made and accepted or which have been received and accepted.  





Restatement (Second) of Contracts 


	§131 General Requisites of a Memorandum


Unless additional requirements are prescribed by the particular statute, a contract within the Statute of Frauds is enforceable if it is evidence by any writing, signed by or on behalf of the party to be charged, which


Reasonably identifies the subject matter of the contract,


Is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and


States with reasonable certainty the essential terms of the unperformed promises in the contract.





Federal E-Sign Act


	§101 General Validity


In general- Notwithstanding any statute, regulation , or other rule of law (other than this title and title II), with respect to any transaction in or affecting interstate or foreign commerce


a signature, contract, or other record relating to such transaction may not be denied legal effect, validity, or enforceability solely because it is in electronic form; and


a contract relating to such transaction may not be denied legal effect, validity, or enforceability solely because an electronic signature or electronic record was used in its formation.  











Restatement (Second) of Contracts


	§317 Assignment of a Right


An assignment of a right is a manifestation of the assignor’s intention to transfer it by virtue of which the assignor’s right to performance by the obligor is extinguished in whole or in part and the assignee acquires a right to such performance.


A contractual right can be assigned unless


The substitution of a right of the assignee for the right of the assignor would materially change the duty of the obligor, or materially increase the burden or risk imposed on him by his contract, or materially impair his chance of obtaining return performance, or materially reduce its value to him, or


The assignment is forbidden by statute or is otherwise inoperative on grounds of public policy, or


Assignment is validly precluded by contract. 





Uniform Commercial Code


	§2-210 Delegation of Performance; Assignment of Rights


A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract.  No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.


Unless otherwise agreed all rights of either seller or buyer can be assigned except where the assignment would materially change the udty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance.  A right to damages for breach of the whole contract or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement otherwise….


The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and may without prejudice to his rights against the assignor demand assurances from the assignee.  





Restatement (Second) of Contracts


	§302 Intended and Incidental Beneficiaries


Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either


The performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or


The circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.


An incidental beneficiary is a beneficiary who is not an intended beneficiary.





Restatement (Second) of Contracts


	§71 Requirement of Exchange; Types of Exchange


To constitute consideration, a performance or a return promise must be bargained for.


A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.


The performance may consist of 


An act other than a promise, or


A forbearance, or


The creation, modification, or destruction of a legal relation


The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.  





Restatement (Second) of Contracts


	§81 Consideration as Motive or Inducing Cause


The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.


The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.  





Restatement (Second) of Contracts


	§86 Promise for Benefit Conferred


A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.


A promise is not binding under Subsection (1)


If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or


To the extent that its value is disproportionate to the benefit. 





Restatement (Second) of Contracts


	§89 Modification of Executory Contract


A promise modifying a duty under a contract not fully performed on either side is binding


If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or


To the extent provided by statute; or


To the extent that justice requires enforcement in view of material change of position in reliance on the promise.  





Uniform Commercial Code


	§2-209 Modification, Rescission, and Waiver


An agreement modifying a contract within this Article needs no consideration to be binding.


A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.


The requirements of the statute of frauds section of this Article must be satisfied if the contract as modified is within its provisions


Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver


A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver. 





Restatement (Second) of Contracts


	§87 Option Contract


An offer is binding as an option if it


Is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time…





Restatement (Second) of Contracts


	§21 Intention to be Legally Bound


Neither real nor apparent intention that a promise be legally binding is essential to the formation of a contract, but a manifestation of intentions that a promise shall not affect legal relations may prevent the formation of a contract.  





Restatement (First) of Contracts


	§90 Promise Reasonably Inducing Definite and Substantial Action


A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance, is binding if injustice can be avoided only be enforcement of the promise.  





Restatement (Second) of Contracts


	§87 Option Contract


(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.  





Restatement (Second) of Contracts


	§90 Promise Reasonably Inducing Action or Forbearance


A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.  


A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.  








Restatement (Second) of Contracts


	§205 Duty of Good Faith and Fair Dealing


Every contract imposes upon each party a duty of good faith and fair dealing in its performance and enforcement.





Uniform Commercial Code


	§1-203 Obligation of Good Faith


Every contract or duty within this Act imposes an obligation of good faith in its performance and enforcement.  





Uniform Commercial Code


	§1-201 General Definitions


(19) “Good faith,” means honesty in fact in the conduct or transaction concerned.  





Uniform Commercial Code


	§1-201 General Definitions 


(20) “Good faith,” except as otherwise provided in Article 5, means honesty in fact and the observance of reasonable commercial standards of fair dealing. 





Uniform Commercial Code


	§2-314 Implied Warranty: Merchantability; Usage of Trade


Unless excluded or modified a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.  Under this Section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.  


Goods to be merchantable must be at least such as


Pass without objection in the trade under the contract description;


In the case of fungible goods, are of fair average quality within the description;


Are fit for the ordinary purposes for which such goods are used;


Run, within the variations permitted by the agreement, of even, kind, quality and quantity within each unit and among all units involved;


Are adequately contained, packaged, and labeled as the agreement may require; and,


Conform to the promises or affirmations of fact made on the container or label if any.


Unless excluded or modified other implied warranties may arise from course of dealing or usage of trade.  





Uniform Commercial Code


	§2-315 Implied Warranty: Fitness for Particular Purpose


Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under next section an implied warranty that the goods shall be fit for such purpose.  





Uniform Commercial Code


	§2-313 Express Warranties by Affirmation, Promise, Description, Sample


Express warranties by the seller are created as follows: 


Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the description.


Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.


Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.


It is not necessary to the creation of an express warranty that the seller use words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.  





Uniform Commercial Code


	§2-316 Exclusion or Modification of Warranties


Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence, negation or limitation is inoperative to the extent that such construction is unreasonable.


Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous.  Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “There are no warranties which extend beyond the description on the face hereof.”


Notwithstanding subsection (2)


Unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like “as is,” “with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty; and


When the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there s no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and


An implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.


Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation or limitation of damages and on contractual modification of remedy.  





Restatement (Second) of Contracts


	§224 Condition Defined


A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due





Restatement (Second) of Contracts


	§261 Interpretation of Doubtful Words as Promise or Condition 





Where it is doubtful whether words create a promise or an express condition , they are interpreted as creating a promise; but the same words may sometimes mean that one party promises a performance and that the other party’s promise is conditional on that performance.  





Restatement (Second) of Contracts


	§229 Excuse of a Condition to Avoid Forfeiture


To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.  





Restatement (Second) of Contracts


	§234 Order of Performances


Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary.


Where only a part of one party’s performance is due at one time under Subsection (1), if the other party’s performance can be so apportioned that there is a comparable part that can also be rendered at that time, it is due at that time, unless the language or the circumstances indicate the contrary.  





Restatement (Second) of Contracts


	§238 Effect on Other Party’s Duties of a Failure to Offer Performance


Where all or part of the performances to be exchanged under an exchange of promises are due simultaneously, it is a condition of each party’s duties to render such performance that the other party either render or, with manifested present ability to do so, offer performance of his part of the simultaneous exchange.  





Uniform Commercial Code


	§2-610 Anticipatory Repudiation 


When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may


For a commercially reasonable time await performance by the repudiating party; or


Resort to any remedy for breach, even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and


In either case suspend his own performance or proceed in accordance with the provision s of this Article on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods.  





Uniform Commercial Code


	§2-611 Retraction of Anticipatory Repudiation 


Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.


Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article.  


Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.  





Uniform Commercial Code 


	§2-609 Right to Adequate Assurance of Performance


A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.  When reasonably grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.  


Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.


Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance. 


After receipt of a justified demand, failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.  m





Restatement (Second) of Contracts


	§251 When a Failure to Give Assurance May be Treated as a Repudiation


Where reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach, the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.


The obligee may treat as a repudiation the obligor’s failure to provide within a reasonable time such assurances of due performance as is adequate in the circumstances of the particular case.  





Restatement (Second) of Contracts


§241 Circumstances Significant in Determining Whether a Failure is Material


In determining whether a failure to render or to offer performance is material, the following circumstances are significant :


The extent to which the injured party will be deprived o the benefit which he reasonably expected;


The extent to which the injured party can be adequately compensated for that part of the benefit of which he will be deprived;


The extent to which the party failing to perform or to offer to perform will suffer forfeiture;


The likelihood that the party failing to perform or offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;


The extent to which the behavior of the party failing to perform or offer to perform comports with standards of good faith and fair dealing.  





Uniform Commercial Code


	§2-508 Cure by Seller of Improper Tender or Delivery; Replacement


Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.


Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.  





Uniform Commercial Code


	§2-601 Buyer’s Rights on Improper Delivery


Subject to the provisions of this Article on breach in installment contracts and unless otherwise agreed under the section son contractual limitations of remedy, if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may:


Reject the whole;


Accept the whole; or


Accept any commercial unit or units and reject the rest.  





Uniform Commercial Code


	§2-608 Revocation of Acceptance in Whole or in Part


The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it


On the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or


Without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances.


Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects.  It is not effective until the buyer notifies the seller of it.  


A buyer who so revokes has the same rights and duties with regard to the goods as if he had rejected them





Uniform Commercial Code


	§2-612 “Installment Contract”; Breach


An “installment contract” is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause “each delivery is a separate contract” or its equivalent.


The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment. 


Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole.  But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments.   





Restatement (Second) of Contracts


	§12 Capacity to Contract


No one can be bound by contract who has not legal capacity to incur at least voidable contractual duties.  Capacity to contract may be partial an its existence in respect of a particular transaction may depend upon the nature of the transaction or upon other circumstances.  


A natural person who manifests assent to a transaction has full legal capacity to incur contractual duties thereby unless he is


Under guardianship;


An infant;


Mentally ill or defective; or


Intoxicated.





Restatement (Second) of Contracts


	§15 Mental Illness or Defect


A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect


He is unable to understand in a reasonable manner the nature and consequences of the transaction, or


He is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.


Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust.  In such a case a court may grant relief as justice requires.  





Restatement (Second) of Contracts


	§14 Infants


Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s eighteenth birthday.  





Restatement (Second) of Contracts


	§159 Misrepresentation Defined


A misrepresentation is an assertion that is not in accord with the facts.





Restatement (Second) of Contracts


	§162 When a Misrepresentation is Fraudulent or Material


A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker


Knows or believes that the assertion is not in accord with the facts;


Does not have the confidence that he states or implies in the truth of the assertion; or


Knows that he does not have the basis that he states or implies for the assertion.


A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.  





Restatement (Second) of Contracts


	§164 When a Misrepresentation Makes a Contract Voidable


If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.


If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the contract is voidable by the recipient, unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction. 





Restatement (Second) of Contracts


	§168 Reliance on Assertions of Opinion


An assertion is one of opinion if it expresses only a belief, without certainty, as to the existence of a fact or expresses only a judgment as to quality, value, authenticity, or similar matters.


If it is reasonable to do so, the recipient of an assertion of a person’s opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret it as an assertion.


That the facts known to that person are not incompatible with his opinion; or


That he knows facts sufficient to justify him in forming it.





Restatement (Second) of Contracts


	§175 When Duress by Threat Makes a Contract Voidable


If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.


If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.  





Restatement (Second) of Contracts


	§176 When a Threat is Improper


a threat is improper if


what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property;


what is threatened is a criminal prosecution;


what is threatened is the use of civil process and the threat is made in bad faith; or


the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient.


A threat is improper if the resulting exchange is not on fair terms, and 


The threatened act would harm the recipient and would not significantly benefit the party making the threat;


The effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat; or


What is threatened is otherwise a use of power for illegitimate ends. 





Restatement (Second) of Contracts


	§177 When Undue Influence Makes a Contract Voidable


Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare.  


If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.


If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction. 





Uniform Commercial Code


	§2-302 Unconscionable Contract or Clause


If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.  


When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.  





Restatement (Second) of Contracts


	§208 Unconscionable Contract or Term


If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.  





Restatement (Second) of Contracts


	§151 Mistake Defined


A mistake is a belief that is not in accord with the facts.





Restatement (Second) of Contracts


	§152 When Mistake of Both Parties Makes a Contract Voidable


Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in §154.


In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.  





Restatement (Second) of Contracts


	§154 When a Party Bears the Risk of a Mistake


A party bears the risk of a mistake when 


The risk is allocated to him by agreement of the parties;


He is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient; or


The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.  





Restatement (Second) of Contracts


	§153 When Mistake of One Party Makes a Contract Voidable


Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in §154, and 


The effect of the mistake is such that enforcement of the contract would be unconscionable; or


The other party had reason to know of the mistake or his fault caused the mistake.  





Restatement (Second) of Contracts


	§160 When Action is Equivalent to an Assertion (Concealment)


Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist. 





Restatement (Second) of Contracts


	§161 When Non-Disclosure is Equivalent to an Assertion


A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:


Where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.


Where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.


Where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.


Where the other person is entitled to know the fact because of a relation of trust and confidence between them.  





Restatement (Second) of Contracts


	§261 Discharge by Supervening Impracticability


Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate to the contrary.  





Restatement (Second) of Contracts


	§262 Death or Incapacity of Person Necessary for Performance


If the existence of a particular person is necessary for the performance of a duty, his death or such incapacity as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.  





Uniform Commercial Code


	§2-615 Excuse by Failure of Presupposed Conditions 


Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:


Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.


Where the causes mentioned in paragraph (a) affect only a part of the seller’s capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may so allocate in any manner which is fair and reasonable.


The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota made available for the buyer.  





Restatement (Second) of Contracts


	§265 Discharge by Supervening Frustration


Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.  





Uniform Commercial Code


	§2-718 Liquidation or Limitation of Damages


(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or non-feasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty…
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