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Boy named Hawkins burns right hand when it comes in contact w/ electrical wire.

Young. 9 years since accident, father still needed for consent.

Considerably amount of scar tissue formed on hand.

Doctor spends approx 3 years trying to convince father/patient to allow operation to allow graft of skin.

Opportunity to experiment

McGee’s office, 3 days hospital, few more days work, “I will guarantee to make the hand a hundred percent perfect hand.”

Assumpsit – DEFINE

Breech of contract and negligence charged. Latter was dismissed w/ no rejections.

Judge submitted to jury whether or not there was a contract.

1. What was said

2. Does that constitute a contract?

3. If contract, damages. 

Verdict for plaintiff. ($3000, not in case). Defense objects, judge agrees, offer to keep verdict if plaintiff will accept $500 verdict. No. New trial. Hawkins appeals.

Supreme Court found that instructions to the jury were erroneous (Pain and suffering should not have been included in damages. Should be value of perfect hand less value of current hand). New Trial.

Purposes of contract damages:

· Restitution – attempt to put defendant in position before contract (in this case, Dr’s fee)

· Reliance – attempt to put promisee in position would have been had contract not be entered into. (any loss, whether or not it benefits defendant)

· Expectation – attempt to put promisee in position would have been in had promisor fulfilled promise.

Pain and suffering iff suffering was significantly above and beyond that expected as part of the contract.
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Hawkins SC verdict seems like expression of expectation. Trial court seems like reliance.

Minimum expectation should be equivalent to what he has invested, to include fee to McGee. Lost wages. Possibly pain and suffering. Hospital expenses (over and above expected hospital time). 

Restatement of contracts. Written by ALI, state what the law is, and what a “better” form of law is/might be.

Contract damages in general are awarded to protect promisee’s expectations.

Why should courts protect expectation interests?
See Perspectives, 3-22. (Fuller and Purdue)

Nurse v. Barnes

Lessee agrees to lease iron mill for 10£ for 6 months, and its value was found to be 20£ per year. Lessee bought raw materials in anticipation of getting the iron mills, and is found to suffer 500£ in way of a loss.

Could Nurse recover the 10£ under:

  Restitution - 
YES, unfair to enrich the promisor for breaking the contract.

  Reliance -
YES, to put Promisee back to where he was before contract.

  Expectation - YES, had contract been performed, could have resold to break even.

Could Nurse recover for lost stock:

  Restitution - 
NO, money did not go to Promisor

  Reliance - 
YES, in order to bring back to had contract not been.

  Expectation - YES, iff make assumption that he could recover at least that amount by selling finished product.

Lost opportunity is a reliance principle.

Essential Reliance

Loss involved in entering into a contract (in NvB 10£). What promisee needs to spend to fulfill its part of the contract.

Incidental Reliance


Everything else.

The Problem Pp 69

Restitution - $11

Reliance - $14

expectation
9/7/07

Clarification in Nurse v. Barnes:

Under what theory could the lessee get his 10£ back? Restitution and Reliance is pretty obvious. With expectation had it been performed, he would have gotten 10£ worth of rental value (not cost of rental, but value of what was promised and not delivered, which happens to be the same.. 

Expectation Formulae:


Gross Expectation – Expenses Saved


Net Expectation (profit) + Actual Expenses


Where should I have been – Where am I now

Exercises (pg 69):


B promises to deliver A restatement in exchange for A’s notes and $10.


Restatement worth $15


Notes worth $1


Costs $3 to copy notes.


If A gives B copy of notes and prepays the $10, how much under: 

(1)



Restitution – B now has $10 plus the $1 worth of notes.



Reliance – A is missing $13 from wallet, and still has original of notes.



Expectation – A expected $15 worth of restatement and to spend $13 to get notes copy to B. Spent the $13, so expects $15 in compensation.


(2)


What if did not pay up front?



Restitution – B now has $1 worth of notes



Reliance – A spent $3 on copying



Expectation – A expected a $2 ‘profit’ (see above)


(3)


What if did not pay up front, and did not photocopy notes?



Restitution – B has $0 worth of anything



Reliance – A has invested $0 in the contract

Expectation – A expected $15 worth of restatement and has invested $0, but would have had to spend $13 to complete


(4)



Same as 1, but value of restatement was $9



Restitution – See #1



Reliance – See #1



Expectation – expected $9 worth of restatement and has invested $13


(5)


Same as 1, have made copy, but not delivered copy or $10 to B.



Restitution – B is no better off than before



Reliance – A has invested $3 into copies, but now has $1 worth of notes that can sell.

Expectation – A expected $15 in restatement and has saved the $10 fee and has $1 worth of notes.



(6)



(Not in book) Assume paid only $5 of the $10



Restitution – B has gained $5 plus value of notes.



Reliance – A has spent $5 plus cost of photocopying

Expectation – Expected to spend $13 to get $15 worth of restatement, so $2 profit. Add to reliance.


(7)




Contract is same as 1, paid B $5, but A has not copied notes.


Restitution – B gained $5



Reliance – A spent $5



Expectation – Expected $2 profit, and spent $5.


(5)



Contract same, $5 down payment, copied but did not deliver notes.



Restitution – B gained $5



Reliance – A spent $5, spent $3 on copy, but has $1 worth of notes.



Expectation – Expected $2 profit. Add restitution.

	
	1
	2
	3
	4
	5
	6
	7
	8

	Restitution
	$11
	$1
	$0
	$11
	$0
	$6
	$5
	$5

	Reliance
	$13
	$3
	$0
	$13
	$2
	$8
	$5
	$7

	Expectation
	$15
	$5
	$2
	$9
	$4
	$10
	$7
	$9


Note that in 3 and 7 the $2 difference between Restitution and Reliance – due to sunk cost in copying.
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What law applies in Tongish v. Thomas? UCC (Uniform Commercial Code) drafted over many years starting in the 1950s as a model state statue under guidance of ALI and National Conference of Commissioners on Uniform State Laws. Over the years the UCC has been enacted by every state with some local variations (most in Louisiana). KSA in this case stands for Kansas Statutes Annotated. Primary interest is in Article 2 (Transactions in goods) and Article 1 (general article)

Tongish’s argument for Article 1 is essentially to cite Fuller and Purdue, which is expectation damages specific to this Plaintiff. Article 2 is punishing Tongish, not putting Coop where they would be.

Coop’s argument for Article 2 is that Article 2 is more specific and therefore must control. Furthermore, damages by Article 1 unfairly enriches Tongish for breech of contract. (also an expectation argument)

NOTE: Coop disabled itself from realizing benefits of change of market price.
Article 2:

Apples. Contract price is $80. Market Price is $100. Sells elsewhere.

Expectation - $20

Reliance - $0

Restitution - $20

This case brings up the point that we may want to discourage breech an efficient markets. 

When you enter into a contract to buy something, do you ‘own’ it at that point? Generally, no. You do not have a property right, you have a contract right.

Groves v. Wunder

Note that the Plaintiff is not the entity who entered into the contract.

Damages in the amount of ~$15,000 (~12k difference in value + interest)

Damages are difference in value between when contract was made and now. That’s not reliance, restitution or expectation. Supreme court mischaracterized form of reward. Trial court delivered expectation value.

The $12k awarded was too much, as the land has some worth. Trial judge found that the land was worth $0 as delivered.

SC reversed TC, and sent back for new trial. Proper measure of damages according to SC is cost to fulfill contract.\

$12,260 – diminished value - expectation

$60,000 – cost of completion. - expectation

WHY ARE BOTH EXPECTATION? Question of cost or value.

Majority suggests that diminished value may be more appropriate for tort cases, but not for contracts. 

What do the cases we’ve seen do in terms of cost of completion v. diminished value?

Hawkins – diminished value – cost of completion wasn’t an option in this case.

Nurse v. Barnes – very different question

Tongish v. Thomas – 

Take the Apples example: A agrees to sell B 1u of apples for $80. At time of breech market value is $100. Completion cost = diminished value = $20.

If you have a well fungible market for the goods in question, cost of completion is same as diminished value.

ALI Contracts restatement states that cost of performance is best award, if in so doing there is no unreasonable economic waste. On 916 the Minn SC states that economic waste is when a physical structure must be torn down.

By awarding diminished value to Groves, you risk a situation where there is efficient breach, which is to say that after the expenses involved in the court’s decision the contract breaker still stands to profit from the breach. 

Specific Performance

Wunder promised to level the land, so court won’t charge them any money, but will force them to complete the contract.


In actual case there was a settlement for about $55k. 

Talking about the decision of the majority in Groves v. Wunder Posner suggests that the verdict was incorrect. Groves did not pursue specific fulfillment, and more tellingly did not use the money to level the land. 

Efficient breach – should break contract if you can protect the interests of the other side and still make money.
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115-120

Efficient Breech – If the party breeching can pay the other party s.t. the non-breeching party is as well off as had the breech been performed, then breech is a good thing.

If an action that A takes make no one worse off and someone better off, that action should be taken.

In Peevyhouse, court awarded diminished value whereas where in Groves court awarded cost of completion. In this case difference between diminished value and cost of complete was about 100x whereas in Groves it was about 5x.

In Groves, court said that disproportion between diminished and completion is not the issue. Unreasonable economic waste is the knocking down of buildings.

In Peevyhouse, court says that restoring the land was incidental to the contract..

In both Groves and Peevyhouse, both cases involved the removing of something from the ground, and the incidental smoothing over afterwards. 

Groves was planning to sell the land. Peevyhouse seems to plan to live on the property, so there is some subjective value to consider.

Jury awarded $5,000, which seems like a compromise. 

Comparing Contracts Restatements I and II (921 and 924 respectively)


I Presumes cost of completion.

II makes it clear that disproportion btw cost and value can be basis for awarding diminished value, and leaves with (a) or (b).

Should the court consider the impact on neighbors?

The current dispute is between A and B, not the community, which defines the scope of what is under consideration here.

Background material on Peevyhouse may be informative. There is a suggestion that corruption in the SC or OK affected the decision in the favor of the mining company.

Hadley v. Baxendale
Important that the stoppage of the mill was communicated. D was told that there was a sense of immediacy. On pg. 86 is a ‘fact’ that P told D that mill was stopped and part was important. On 89 has that only information was that shaft had to be taken. 

Case is very important because it outlines principles of damages:

1. Damages arising naturally according to the usual course of things

2. Damages reasonably in the contemplation of both parties.

Also notes that if P has special circumstances as to why they want contract to be performed, in order to recover must tell D.

Applying these rules, victim will not be put in as good a place as had contract been performed.
9/18/07

Hadley v. Baxendale

1. Arising naturally according to the usual course of things

2. Reasonably in the contemplation of both parties.

Suppose a photographer is hired to shoot the Himalayas, and the cost of development is in the cost of the film bought. Goes at great expense (hires plane, etc.), sends film to manufacturer to be developed. Should photographer recover cost of film, or all expenses?

Posner asked to compare the incentive effects of allowing full v. partial recovery. Limiting to cost of film should induce photographer to take simple but effective measures to prevent future happenings. When one party is aware of risk, he must assume it unless he things that the other party can more efficiently assume the risk, at what point the risk must be communicated.

All that was communicated was that the shaft was from a mill, and that Ps were millers of that mill.

Court states that the millshaft being necessary to the operation of the mill does not arise naturally from the facts stated.

Jury should have been informed that they may not reward lost profits.

Case is significant in that it is viewed as a control device on juries. Hadley limitation now called the forseeability rule.

· Forseeability is to be determined at the time of the making of the contract, and is unaffected by later events. Apply this to Posner’s question above.
· Level of probability required (certainty)

· “probable result”

· Forseeability by party in breech.

Dempsey

· P argued that D owes based on:

1. Lost net profit of $1,600,000

· Could be collected under Hadley

· Court limits recovery if there is not reasonable certainty as to the profits, despite the estimate provided by P’s expert witness.

· Does it make sense to set some floor i.e. $1mil

2. Expenses prior to signing of contract

· Restitution, Reliance or Expectation? 

3. Expenses to restrain D from engaging in other fights.

4. Expenses after signing of agreement and prior to July 10, 1926.

Anglia v. Reed


Relates back to point 2 above. “It is because of his breach that the expenditure has been wasted.”
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Still in Round 2 of Dempsey

Court says that you cannot get reliance expenditures from before a contract was signed.

Hypo: Plan to sell fresh strawberries at a July 4 parade. Plan is to rent a truck ($200), pick up 500 boxes of strawberries ($500). Pay up front for strawberries, then enter into contract for truck, making both groups aware of plan. If had known that trucking company would not deliver - had he not ‘run into’ the trucking company he would have used another. Is it fair to use expenses prior to contract?

Is it fair to never give pre-contractual (lost opportunity) reliance?

Is there a way to say that both Dempsey and Anglia were right? Anglia court says that you can get pre-contractual expenses, but cannot get both lost profit and wasted expenditure.


Dempsey:



Gross Expected Recepits. 
3mil



Total Expenses: 

1.4mil



Profit:



1.6mil



Expenses at breach (assume)
0.5mil

Under expectation: $2.1mil. Notice that this runs counter to the Anglia statement above.
Round 3 - Expenses in IN enjoining Dempsey from fighting anyone else.

Can be argued that it is covered under expectation, as it wouldn’t have to be spent had the contract not been broken. In search of specific performance. Not piling up damages – trying to minimize. Did get a court injunction, didn’t foresee that D would disregard court order. Court says that anything done after breach was done at P’s own risk.

Does it make sense to put into all contracts the damages to be awarded in the event of breach, and anything not in contract is not recoverable? On the one hand, it forces people to outline what is in their expectation at time of contract. On the other hand it overly complicates otherwise simple contracts.

Dempsey is saying that the only damages that can be recovered are those from the signing of the contract to the breach.

Round 4 – Expenses after signing of agreement, but before breach.

Expenses are for Weisberg – and court ruled that Coliseum didn’t collect b/c Weisberg was paid out of proceeds.

Coliseum does get their $10 back, plus various expenses in interest of performance of the contract (essential reliance). (last para on 110)


Not all courts are so doctrinaire – some courts will approve each of the different groups of 

Dempsey and Anglia are different in that Dempsey says “never” and Anglia says “sometimes”. As there is only one heavyweight champion, could argue that Coliseum took the larger risk, but also could argue that Dempsey has knowledge of greater expenses that will be lost. Also, Dempsey expenses had been incurred after negotiations had already begun.
Winston Cigarette Mach. Co – 115

Strong statement for stare decisis. More important that this be done than to try to achieve justice in a particular case.

Mistletoe Express – 120


Locke is seeking reliance, instead of the usual expectation.


Jury found for P in the amount of $19,400


In response to P’s reliance claim, D says there isn’t sufficient evidence to support these damages. Also, D notes that these damages put P in a better position than had D performed.

1. Forseeability

2. Certainty
9/21/07

Locke - 120

Trial court (jury)

$3000 ramp (3500-300)

1000 dirt work

9750 still on loan

3000 vehicles (9000-6000)

2650 loan interest

Loan isn’t part of reliance. Interest could be included, but loan amount cannot (however expenditures can be).

Prejudgment interest is calculated as when its clear what someone owes, to when the judgment is entered.

We don’t know what’s included in the start-up expenses, and we don’t know her income/expenses during the contract.

Why is the case in the book? Principle is Restatement 2nd Section 349. New principle is that breaching party can subtract expectation loss from reliance if that party can prove the loss to a reasonable degree of certainty. In short, if D can prove loss, expectation acts as a limit on reliance recovery. Notice the shifting of burden of proof. Burden of proving lost profit is on P, but the burden of proving loss is on D.

Attorney’s Fees – Are they recoverable?


Restitution – No.

Reliance & Expectation – Recoverable as they wouldn’t have to have been spent had D not breached.

In fact, for many reasons, the general rule in the US is that the prevailing party does not get attorney’s fees. However, if they put in the contract that the prevailing party will get attorney’s fees, they are usually recoverable.

Rockingham County v. Luten Bridge Co. – 124

Evidence to stop was ruled inadmissible by trial judge. Trial court’s directed verdict is reversed on appeal. Issue is technically whether or not the jury instruction was correct, based on mitigation of damages doctrine. Luten could argue that it was being instructed by a member of the board to continue work, and who are they to know who is in charge? 

If you can’t tell which group is in control, you could go to a judge and get a court order. The issue here is that Luten wasn’t sure if stopping would put them in breach, showing the risks imposed by the duty to mitigate.

The general idea is that when the other side breaches you can’t pile up damages by continuing your own performance. 

Certainty, Forseeability, Avoidability – Exceptions to expectation damages 
Appellate court found that P is entitled to costs up until resolution was passed ($1,900). Assuming the expected a $3000 profit, they get $4,900 (expectation = expected profit plus costs) Note that we are taking expectation at time of breach, not time of completion of bridge. 

Additional information:


Political issue surrounding the bridge 
9/25/07

Parker
Claiming breach of contract. 

· Money owed under contract (specific performance)

· Damages from Breach (expectation)

· Fox said she gets nothing, as she was offered another position, “Big Country, Big Man” but not title role.

Majority raised points that alternative work must not be different or inferior, and if so there is no need to take it. 

· One was a musical one was a dramatic western

· The musical could showcase dancing, etc but not so in western

· One is title role, one is not

· One is LA one is Australia

· Original contract had approval rights for director and screenplay

Dissent suggested that difference was a factual issue for jury to decide.

Majority’s test is seeing if alternative work was different or inferior, but dissent’s test is to see if P acted reasonably in turning down alternative position.

Why not insist that if she were suddenly free and was able to do, say, commercials would she not have to do the commercials.

The court is protective of people’s careers. What if Pettit was fired, but could get 2x the salary at a downtown firm? What if he could get the same salary teaching at a much lower ranked school?

Could argue that due to footnote 56, P does not need to mitigate damages as D’s sole obligation was to pay compensation. So she fulfilled her part of the contract, and D did not break the contract by not making the movie, but by not paying her. Fox could say that yes, the compensation is guaranteed, but she still has to act.

See general rule top of 130. Court will deduct any earnings from positions sought.

Nari – 140

Nari ordered the boat, so they say it isn’t fair to let Nari out of the contract.

Will discuss excuse doctrine later in the course.

Nari sues Marine for restitution, and Marine counter-claims for $4,250 – likely in hopes of a judgment giving them rights to said cash.
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Nari
Retail Marine’s Claimed Damages:

$2,579 – lost profit

$674 - incidental losses

$1,250 – Atty’s fees

TOTAL: $4,503

Trial Court awarded $500 to D, so supposed to return all of deposit less $500

Governed by the UCC, which has force of law if it is adopted by the applicable jurisdiction.

Try to find section that is most specific to fact situation, where there was a breach by a buyer after making a down payment (§2-718)

§2-718 (Pp 145)

(1) Liquidated damages clause, not (not applicable)

(2) Damages are equal to:

(a) amount from (1)

(b) less of %20 of total performance or $500.

Problem according to Appellate Court is that they stopped reading and didn’t go on to (3)

(3) Buyer’s restitution under (2) subject to offset

(a) Seller’s right to recover other than in (1) as outlined in Article 2.

(b) Other benefits received. (None.)

(4) Seller has received payment in goods.

§2-708 (Pp 145)

(1) damages for buyer’s non-acceptance is difference btw. market price and unpaid contract price plus incidental expenses and less expenses saved. $12,587.40 - $8,337.40 + $674 = $4924 but this can’t be right b/c the higher the down payment, the more damages to seller with this interpretation. Instead subtract market price from unpaid contract price.

If buyer breaches, resulting economic losses:

	(1) No Payment or Delivery
	(2) $50 down payment, no delivery.

	K Price
	Market Price
	Buyer’s Damages
	Seller’s Damages

	$500
	$600
	(1) $100,           (2) $150
	(1) -$100 ($0), (2) -$150 ($0)

	$500
	$400
	(1) -$100 ($0), (2) -$50 ($0)
	(1) $100,           (2) 150


For (1), Buyer’s damages = market price – K price, seller’s = K price – market price.

For (2), buyer’s damages = market - unpaid K price ($450), seller’s = unpaid K – market.

Point being that in order to avoid overcompensating seller, must take into account down payment.

(2) If measure in (1) does not protect seller’s expectation interest, then damages are profit (including reasonable overhead) + incidentals – payments for sale. This is the case usually when they seller has an abundant supply of the product (supply exceeds demand). (“But for your breach, I would have sold two cars rather than one. Thus I’m not as well off as had the contract been performed.”)

Bottom line per D owes $4,250 to P, but P owes $3253 to D, so in net D owes $997 to P.

Is there a way in 2-718 that is ‘better’?
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Nari
$2,579 lost profit

+$674 incidentals

=$3,253

$4250 deposit

-$3,253 seller’s damages

= $997 returned to buyer.

Under §2-718(2), buyer gets $4,250-$500=$3,750.

Under §2-718(3) would suggest that offset should be applied to §2-718(2)’s result, but the court says that it is a situation of one or the other. If seller has absolutely no damages, still gets to keep $500 of buyer’s down payment, likely justified as compensating seller for lost time, etc. So is the $500 a minimum, or should it be factored into the total? Policy would suggest that it be a minimum as otherwise the $500 is a penalty.

This case is the first serious exercise in statutory construction in this class

Limitations on Expectation Damages

1. Forseeability – damges not reasonably foreseeable by the breaching party are not recoverable

2. Certainty – if breaching party cannot prove amount of damages to a reasonable degree of certainty, cannot recover

3. Duty to Mitigate – if non-breaching party could have avoided damages, cannot recover those damages

4. Can’t Recover Att’ys fees

5. Limit to Diminished Value

6. Can’t recover punitive damages

7. can’t recover for mental distress caused by breach.

One of these things is not like the other. 

?5 – puts you in same position as had contract been performed, so satisfies expectation.

6 – punitive damages go beyond expectation rather than limiting it.
Contracting Around Default Rules of Damages

Kemble
There is a rule nisi, wherein ruling is tentative/provisional s.t. other party must show cause else it become absolute.

According to the court, parties can stipulate damages in a contract, but they are limited to being non-punitive.

· If uncertainty as to damages, contracting damages avoids costly litigation.

· Stipulation in this contract had a “blunderbuss” clause, so same penalty if never shows up or 2 min late on one night. Therefore court rules clause was not to estimate actual damages.

Breach was significant, but court is concerned when determining whether or not to enforce the clause with what could happen, not what did happen.

*** Why not enforce penalty clauses if both parties agree to them?

a) Even if agreed to, should refuse to enforce it as they discourage efficient breach

b) Should refuse as we are concerned about unequal bargaining power.

c) Should refuse as private parties take role of public/judiciary by determining remediation.

d) Should refuse as the whole theory of contract remedies is compensation, not punishment.

e) Refuse as try to avoid incentives for one party to benefit from another’s breach.

f) It is offensive to use power of the state to impose that harsh a punishment

g) People tend to be overconfident about their own ability to perform. 

Some argue that we should never enforce these clauses, as if they are good court will award same and if bad court will throw out.

Wassenaar

10/2/07

Although Pepsico appears to have brought suit first, Leonard also sued and so court referrs to Leonard as P.

Wassenaar
Kembel is more of traditional view, this is more modern view.

Begins with single test for enforceability about stipulated damages clause: Whether the clause is reasonable given all of the circumstances.

Factors:

1. Did parties intend for damages or for a penalty? Normally they don’t even look at this, as it is hard to intuit an answer, and parties’ intent is not really considered unless that court thought parties intended it to be a penalty.

2. Is the injury caused by breach one that is hard to estimate?

3. Are stipulated damages a reasonable forecast of harm caused by breach. 

Do 2 & 3 rather contradict each other? In some sense, yes, as you have to have a reasonable estimate of damages are not easily estimated. “The greater the difficulty of estimating or proving damages, the more likely the stipulated damages will appear reasonable.” (154)

How does the Wassenaar approach differ from that in Kemble?


W examines both the time of breach and time of contract, whereas K only looks at factors at time of contract formation (rejection of hindsight).

The UCC (see 2-718(1) on 145) uses employs both foresight and hindsight. “anticipated or actual harm”

Restatement (Pp. 159, §356) largely tracks the language in the UCC.

Under the UCC and the restatement, clause can be enforceable if reasonable at time of contract or if it turns out to be reasonable. Wassenaar seems to set it up as two chances to lose – if it was OK at the time but turns out poorly courts are likely to rule it unenforceable.

Burden of proof in applying the analysis? (See 153, third para.) Party who does not want the clause enforced has burden of proving that contract does not satisfy the above test(s). The presumption is that parties want agreed-upon terms to be enforced, so the party looking to invalidate the clause has burden.

Intermediate court ruled that b/c this contract related only to wages, etc., clause is invalid as damages are easy to estimate.

Wis. SC found that there are other non-material damages (ie. Reputation, etc.) that must be protected, thus contract enforceable as it likely took all into account. If employer could prove that there were no damages whatsoever to P, clause would have been unenforceable. D claimed to have tried, but court would not admit it. D’s lawyer screwed up by not getting a summary of what would be proved had it been admitted to the trial record.

SC asked parties to brief issue of relationship btw rules of judging stipulated damages clauses and duty to mitigate.

· Salary. Should evidence of salary have been admitted? Probably, to help D show that stipulated damages clause is unreasonable. (158)

· Once you have determined that clause is reasonable, there is no duty to mitigate and no subtraction for later actual earnings.

If contract had stipulated that in event of Emp’s breach, P would get $50, P would challenge due to under-compensation.

Lake River – 159

Would expect Posner to say that we don’t want to enforce penalty clauses, as they are inefficient.

Notes in first full para on 160 that most breaches will be in times of economic hardship, and so creates unnecessary risk to investors and other creditors. This is a bad argument.

Makes an efficient breach argument in 2nd full para on 160 makes efficient breach argument, but comes out in favor of enforcing clauses b/c parties are able to take into account the risks before signing the contracts. Thus refusal to enforce is “at best paternalistic.”

Ultimately (top of 161) he applies Illinois law, and thus non-reasonable damages are unenforceable per the traditional (Kemble) approach.

What if, at time of contract, there is no way of knowing even a good estimate of size of damages, but you know that at time of breach you will know? Clause can be used if difficulty in estimating at time of breach, and seem reasonable 

10/3/07

Poser makes argument against specific damages clauses, but then makes a point that actors are in best position to estimate damages. He then goes on to note that he has to apply IL law, which follows Kemble approach. Although UCC, etc. have been influential in moving some courts to accepting more specific damages issues.

Efficient Breach – breaking a contract with another when you can give another enough that they are indifferent to the breach, and still make money yourself. Exceptions are opportunistic breach – when contract breaker abuses (ie takes money from) the non-breaker. If breaker makes profit from investing other’s money, other must get all of it back. 

Friedman is not satisfied by distinction between efficient and opportunistic breach. Is it a moral or economic argument? The former needs to be flushed out, and the latter doesn’t seem to work. Friedman notes that efficient breach does not reduce transaction costs. 

EB – Money isn’t a good substitute for performance. The point, however, is to make promisee indifferent to amount of money paid and contract fulfillment. Why stop at efficient breach, but stop before getting to efficient theft? This does not consider the cost to public psyche/safety. 

Friedman argues that through dispute of determining correct figure/litigation you actually increase transaction costs. Also assumes that courts award full expectation protecting expected value.

F - Purpose of a remedy is to vindicate a right, not to replace it. We’re not selling indulgences, we’re saying “what you’re doing is wrong.”

P – Not policy of law to require adherence to contracts, but to force each party to either fulfill or pay damages.

To what extent do we want to view contract rights as property rights? Holmsian view (legal economics) is that they are not the same. When you have a contract for something, you do not own it. Friedman refuses to acknowledge the distinction. If you promise to perform, you have no right not to. The fact that theft is a crime and contract breaking is not may suggest society’s agreement with Posner.

F – efficient breach harms institution of contracts. 

P – why will people not enter into contracts if the know that if the don’t get performance they’ll be made whole?

F – doesn’t happen in practice. Why should seller reap windfall of higher sale amount?

P – Selling twice results in increased transaction costs. 

F – undervalues transaction costs to determine size of proper compensation.

Other Remedies and Causes of Action
Loveless v. Diehl

Speculation that Loveless refused to sell as intent was to sell it for Diehls’ use.

Trial awards Diehls specific performance and damages. 

Both sides appeal.

Most general rule about when a victim of breach can get specific performance ->  When the legal remedy is inadequate.

When seller breaches contract for land, general rule is for equitable damages (specific performance), and as land is presumed to be unique legal remedies will be inadequate.

Original Ruling


Diehls get $1k, minus what Lovelesses get for milking machine.

Diehls were going to sell the land for $1k profit, so $1k was their expectation interest, so the reason for the property rule does not apply in this case.

Rehearing


Diehls get specific performance, largely due to precedence. 

Debate in this case is similar to Tongish as there is an issue of standard rule v. compensating this particular Plaintiff (who was disabled from realizing market price).
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Only possible exception where breaching seller can argue for damages rather than specific performance in the case of property is when there is an existing resale contract where the seller will be reselling (at a profit).

Loveless (184)
Cannot get equity if damages aren’t able to be determined, but in this case the damages were easily found. 

Argument that Loveless is unjustly enriched by improvements made by the Diehls.

Plaintiffs asked for damages in the alternative, which supports the court’s decision for financial damages.


Generally, however, courts don’t hold request for damages in alternative against moving party.

What if court orders specific performance, and seller refuses to sell the land?


Held in contempt of court. (Jail time/fine, typically per day.)

What if court orders damages and D refuses to pay?


Sherriff seizes property and auctions it off. Typically no threat of jail.

Cumbest (189)

Stereo Equipment constructed by P. 

Sold to D as a collateral-backed (secured) loan.

Most general rule as to when you can get specific performance: When there is no adequate relief at law.
Court cites UCC §2-716 where (1) allows specific performance if goods are unique or under “other proper circumstances.” (197)

Some modern commentators have argued for a presumption of specific performance (SP). (Perspectives 59-69)

Posner (P) is in favor of presumption of money damages, and Schwartz (S) is for presumption of SP.

P argues that SP produces inefficiencies in the form of additional transaction costs, court has to monitor, etc. – remember Groves v. Wunder.

S argues that (1) in many cases damages are undercompensatory, (2) promisees have economic incentive to sue for damages when damages will be fully compensatory and, (3) promisees possess better information than the courts as to what constitutes adequate compensation. Furthermore, S argues that assumption that it is easier for buyer to cover than for seller to cover is often erroneous. Where there are liberty interests at stake, we do not want to default to SP.
Specific Performance

· Sale of land

· Sale of goods

· $$ damages presumptive form of relief for breach of contracts

· Can be rebutted by showing that $$ damages would be inadequate.

· Can be done by showing that subject of contract is unique (land/buildings/homes/etc. presumed to be unique)

· Good presumed non-unique, but may be shown to be unique (truly unique, or buyer may be unable to find those goods elsewhere on market w/ reasonable effort and expense).

· Contracts for personal services cannot be enforced w/ SP.

Mary Clark (199)

· Indentured servant for G.W. Johnson for 20 years starting October 24 1816.

· Petitioned Circuit Court, obtained writ of habeas corpus (order to bring a person into court, often to secure someone’s [temporary] release).

· Brought into court, and she is ordered to complete her service.

Argument:

· She doesn’t want to work for Johnston anymore, and Indiana constitution prohibits involuntary servitude.

· Should her service, although now involuntary, should be considered to be voluntary as she voluntarily agreed to do it?

· Agreements for indenture entered into outside of the state of Indiana are invalid inside the state of Indiana (Indiana was a free state, and so law tried to prohibit slaves coming in and free persons leaving to become slaves). This does not apply.

· Negros have equal right to contract.

· Given that this is a valid contract, can we use specific performance in its breach? Court rules that SP is degrading and humiliating enough that is akin to slavery.

· Exception: Apprenticeship (children serving as apprentices, doesn’t apply)

· Exception: Military folks (soldiers and sailors, doesn’t apply)

· Johnston argues he is not asking for specific performance, but to be left alone (arguably same thing). Court argues it would be bad policy to allow people to enforce their own contracts. (If the combined power of the state can’t force her, a private individual cannot either.)

Hypo: What if all facts are same, except in contract Mary Clark agreed to specific performance if she breached? Would not allow SP. Certain things that you cannot agree to. Selling yourself into slavery is one of them.

What, if anything, is significance of how she signed the agreement? She was essentially sold into indentured servitude, and signed name w/ an “X”, and thus was likely illiterate and so could not likely comprehend the agreement she was signing.

Contract itself is not illegal, and so does not suggest that Johnston is unable to seek $$ damages.

Would court issue judgment for money damages against Mary Clark? IF were to award damages, would likely be expectation damages, which in this case would likely be whatever costs to find another person to do same work, and difference between their pay rates. If the court were to have to choose whether or not to order damages, it would be a test of the court’s opinion of the original contract.

Lumley (203)

Lumley sought order to restrain her from signing anywhere else during the contract period, knowing that SP would not be enforceable.

Impractical to enforce SP, as no objective standard to judge her (forced) performance.

*not in material* Some argue about assent – not assenting to say “I’m going to perform or go to jail.”

Injunction was granted. Would they have granted the injunction if it had been the original contract w/o the negative clause? At end of opinion it says “If I had only to deal with the affirmative covenant… I should not have granted any injunction.” (207)

Injunctions like this sometimes called “negative specific performance”.

Barnett seems to disagree w/ Farnsworth (study guide, 203) who suggests that this case’s injunction is an indirect way to get specific performance. There is an extra damage to P if D works for the competition (worse than if she doesn’t work at all).
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ABC v. Wolf (supplementary materials)


[image: image1]
CBS’ lawyers drafted deal to circumvent ABC contract. ABC did not know about D’s contract w/ CBS when they offered him employ from March-May of 1980. 

ABC sought Specific Enforcement of right of first refusal, and injunction against employment by CBS. 

When D entered into contract w/ CBS on Feb 4, could no longer negotiate in good faith w/ P. 

Right of first refusal; was it breached by agreement w/ CBS on Feb 4?

· Trial – No.

· Appellate Court – Yes.

· Ct. of Appeals – No. Right of first refusal only applied to period of March 5 to June 3, 1980.

Dissent says that it is essentially splitting hairs in that it may be true to the letter but violates the spirit of the contract.

Part III of the opinion states fairly clearly the law in this area.

1. Courts will not usually affirmatively order SP of personal services contracts

2. Courts are cautious in negatively enforcement – only to prevent harmful competition w/ the employer (protect against loss of trade secrets, or sometime if loss is a special gain by competitor[only during time of contract]). However, once contract has ended, court will only enjoin if there is a non-compete covenant, and even here covenant may be unenforceable if court finds it too broad in territory or too long in time.

Court applies these principles in Part IV. At this point, contract is over. There is no non-compete covenant. Dissent argues that there was an express covenant not to compete (90 right of first refusal). Therefore, dissent says D should be enjoined from working for CBS for 90 days.

Majority does note, however, that ABC can seek money damages against D.

Note that no way to truly satisfy certainty rule for expectation damages. Reliance damages could be costs to locate a new sportscaster or Wolf’s pay from February 4 onward.
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Bush was an action “on the case”, which was an old form of pleading that preceded modern contract and tort law.

This is for sale of goods, and so would be under the UCC §2. (See Pg 85)

Market price – unpaid contact price 

$11,000 – ($14,000-$5,000) = $2,000 (expectation damages)

Reliance – Restatement 2nd of Contracts §349 (pg. 117)

$5,000 - $3,000 (amount that would have been lost) + interest

Dissent’s argument makes a distinction between a contract having been rescinded and an open contract (like this), then damages for breach of contract are determined by expectation. The $3,000 loss was not due to seller’s breach; it was due to buyer’s bad bet. Also notes that if P wanted restitution, should have brought a suit for recision rather than breach of contract.

Restitution is not limited by expectation, and so buyer could be essentially overcompensated for seller’s breach. It attempts to prevent unjust enrichment of the breaching party, which trumps the idea that we never want to put the victim in a better position than had the contract been performed.

Restitution will be greater than expectation when P has entered into a losing contract. 

Note Restatement 2nd §373 on 242. Injured party cannot collect restitution if they have performed completely and all that remains from the breaching party is monetary payment.

Britton – 243

Breaching party is P in this case. (Also Nari and Mary Clark)

D in this case argues that P did not fulfill contract, and therefore D should not have to pay. 

Court argues that P’s breach amounts to a windfall for D. Furthermore, it does not encourage breach. Also, the more work P does before breaching, the worse off P is were we to insist on complete performance for payment, which creates incentives for employer to attempt to get employee to breach.

This is currently the majority position, however some courts would deny even today.

How to measure recovery:
P sought $100, but as he worked 9.5 months at $10/month he is entitled to $95. Jury should be trying to determine value of the work, not contract price. 

Trial judge told jury to award as much as the labor performed was reasonably worth.
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Britton (243)

Worker ultimately allowed to recover after his breach. See Restatement 2nd §371 (p. 242) which states that restitution measured by either:

1. Reasonable value to other party

2. Added value to other’s property. 

What if jury awarded $150? 2nd para on 246, court notes that in estimating value of work done, contract price cannot be exceeded. What if the worker had been the victim? Verdict of $150 might be ok, as restitution would exceed expectation (see Bush). What if jury came back with $100, which would be consistent w/ restitution. In noting that a breaching party cannot collect more than the contract price, is the court saying that Britton cannot collect more than $120, or is the cap a prorated $95? Court also makes it clear that if the contract had specified that B cannot collect, that would be enforced.

Vines (247)

Liquidated damages clause is a blunderbuss clause. 

D claims:

1. Demurrer should have been sustained

2. Liquidated damages clause should have been enforced.

3. Evidence as to current market value of condo should have been omitted.

Court’s response:

1. Can a breaching party recover in court for value of the benefit conferred? Contract law is there to provide remedies for breach, which is largely expectation. Ultimately determines that a party not breaching willfully (ie non-opportunistically)  has right to recover moneys that unjustly enrich seller.

2. Notes that keeping 10% is common and can be reasonable thing to do. If, however, breaching party can show that there are no damages whatsoever, liquidated damages clause will not be enforced. Note that in CT the proponent of a liquidated damages clause has the burden (Vines), but in WI it is on the opposing party (Wassenar).

3. Correct.
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Restitution:

Cotnam (251) – Is this a contract case? It is somewhere between contracts and torts as the contract is implied by law. No actual contract as decedent was unconscious the entire time. 

Group of Quasi-Contracts:

Implied in Law Contract

Constructive Contract

Quasi-Contract

Quantum Meruit

Restitution

Claim “Off the Contract”.

Entitled to restitution to prevent unjust enrichment to D. D’s counter argument was that there was no benefit conferred to decedent, and court ruled that Ps need not show benefit, but that valuable services were rendered. Ps provided decedent with increased opportunity to live, and therefore are entitled to the “customary price”. 

Instruction 2 told the jury to consider the ability to pay of the person operated upon. There is evidence that Doctors adjust fee based on ability to pay. This is not proper in this case, as no actual contract was contemplated and thus the parties were unable to consider pricing and thus value of services to a rich v. poor man is constant.

Decedent was unmarried and therefore his estate was not going to immediate family. Jury was allowed to consider this, and court rules that this is irrelevant for same reasons as above.

This is not really a contracts case – it is a fictional contracts case in restitution. 

Hypos:

Assume Pettit lives in a leafy suburb, and is always the last person to rake up his yard, and a volunteer takes it upon himself to rake up the yard. This person is a mere volunteer or officious intermeddler, and thus does not receive payment.

Pettit’s yard is mess, and you offer him to rake leaves. He agrees, you rake the leaves, and then tell him it will cost $100. Implied in fact contract, as it is fair to assume that an agreement was intended and worker expected to be paid.

You being raking Pettit’s lawn, and he comes home when you’re ½ way done, sees you, and goes into the house without saying anything. When done, you demand your $100. Most courts would consider Pettit’s absence of response as acquiescing to work.

Martin
Claim is brought pro se – on one’s own behalf. 

No suggestion of payment in any correspondence. 

Implied in fact – can look to the actions of the parties to see that a contract was there.

Implied in law – imaginary contract giving P a claim of restitution to prevent unjust enrichment of D.

Implied in law can only recover restitution, whereas implied in fact can have same remedies as in any other contract.

P is unable to show an implied in fact contract, and court rules him as a mere volunteer and thus does not have an implied in law contract.

P could argue that in inviting him to send the book D entered into a contract in fact. D could argue that leaf-raking can be distinguished as it is usually done for pay whereas this situation does not imply payment.
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Restitution

Rather than looking at the victim, look at the contract-breaker and take away the gain that they received from breaching.

Sullivan (AC 14)

1. Court considers whether courts should enforce agreements between patients and doctors in which doctors promise certain results. Recognizes that doctor’s can’t realistically promise outcomes and some patients will interpret things as a contract that were not. Would also incentivize doctors to practice defensive medicine. Also, if there are no enforcements of this kind patients will succumb to the “enticements of charlatans”. Thus the court takes a middle ground.

2. Assuming that court will enforce, what should remedy be? SP isn’t possible in this case, furthermore it is a personal services case. Therefore we move to money damages. 

All claims that Sullivan can make:

1. Out of pocket expenses ($622)

a. Doctor’s Fees – Rest., Rel.
b. Hospital Fees - Rel.
2. Difference between nose promised and nose delivered. (gross expectation) – Exp.
3. Difference between nose before and nose delivered. - Rel., Exp.
4. Pain and suffering

a. Operation 1 & 2 - Rel.
b. Operation 3 - Rel., Exp.
5. Lost Income (none in this case)- Rel. (but excluding expected income gain due to new nose), Exp.
6. Psychological Harm / Mental Distress - Rel., Exp.
7. Inoperable Nose (can’t be improved) - Rel., Exp.
8. Difference between nose before operation and nose promised. Exp. (included in 2)
9. Additional fee for third operation – Rest., Rel., Exp.
Restitution – Expectation - Reliance
Court goes through Fuller & Purdue analysis and determines that P should not get restitution, as it is too meager. On the other hand, expectancy may be too much. 

Focus on last paragraph on Pp 22, and look for logical inconsistency.
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Judge makes many moves toward Reliance, but ultimately wavers from it somewhat. Ultimately he determines that reliance and expectation are the same, and thus the award can be sustained w/o having to determine the correct 

D alleges wrong instructions to jury on issue of damages.

Judge instructed jury that P was to recover (15):

1. Out-of-pocket expenses incident to the operations

2. Damages for disfigurement – any change of appearance for the worse

3. Pain and suffering in the third operation.

#1 doesn’t seem to work under expectation. 

There is a flaw in court’s generally good opinion, it is the inconsistent treatment of out-of-pocket expenses and pain and suffering in the first two operations.

Pain and suffering in operations 1 & 2 is conceptually the same as out of pocket expenses for 1 & 2. D has asked to limit P’s recovery to out of pocket expenses, and therefore that is not being considered by the appellate court. Rules that P is not confined to out of pocket expenses, and therefore court is only considering #s 2 & 3 above.

Note that malpractice is a tort, and therefore reliance is the remedy. 

End of Remedies.

Mutual Assent
Embry (276)

Dry goods are textiles. 

Jury instruction that they must find contract if believed P’s story and that P began work believing that he had a contract. Jury must decide whose side of the story is true or closest to the truth. Trial court asks jury to determine the parties intent, rather than actions.

How do we decide when a contract is formed? Do we use a subjective test or an objective test? Subjective would be when both sides intended to enter into a contract (a meeting of the minds – thinking the same thing at the same time).  Objective would be whether a reasonable person in P’s position would believe that D intended to form a contract.

Subjective test is tougher for a jury/judge to execute. Furthermore, a subjective test makes is very hard to rely on a contract as someone can always state a different intent later. In this case, D did not intend a contract, and therefore it is in that sense unfair to punish D for P’s interpretation. It is unfair to hold D liable for an obligation that they did not voluntarily assume.

Court says that we can tell by what they did, and therefore we use an objective test. (This court rejects the subjective test.) We look at D’s words and conduct, not try to figure out what was in the inner recesses of his mind. Do we look at D’s conduct from the position of a reasonable person, or a reasonable person in P’s position? Most courts use the latter approach.

If a reasonable person in P’s position though and P believed that there was a rehiring, then D is liable.

If P believes a contract to be made, and D apparently reneges the next day, once the contract is formed, it is binding.

Court has to apply test to the facts of the case. For this purpose, take the facts as P stated them, as court has to determine if a reasonable jury could have found for P. Assuming that P’s story was true, court rules that there was a contract as a matter of law.
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Exam will be two hours. Counts for 20% of the grade.

Embry and objective theory of contract formation:


Holding was something like this: Regardless of employer’s actual intention, if a reasonable person in the position of P would think that, and relied on the belief that, D was intending to renew the contract, then the contract was legally formed.

Assuming conversation was as P said, court says it was unambiguous, however a reasonable person could conclude that contract was not formed. 

Problem top of 281

· Evidence that McKittrick did not intend to be bound, however it is also self-serving in that McKittrick may have written it in response to having screwed up.

· According to Lucy, however, it is irrelevant in that this information was not communicated to Embry.

· Some courts take it as evidence because “anyone with that state of mind was less likely to have appeared to Embry as Embry described.”

· Pettit feels that as a judge it should be kept out as the jury is likely to misuse it.

Lucy (282)


Court found Ps not intoxicated to extent of being unable to execute a contract.

1. Intoxication can prevent formation of a contract

2. Test is if parties are unable to comprehend the consequences of action.

Evidence

1. Lawyer conceded D wasn’t too drunk.

2. D was able to recall too much detail to have been too drunk

3. Wife suggested D drive P home.

Other defense was that it was a joke, not a genuine business transaction.

1. Under discussion for 40+ minutes

2. Contract has provision for examination of title

3. Wife signed.

4. No suggestion that it was a joke

Does this court use the same two-part test used in Embry? If Lucy believed that Zehmer was joking it would not be binding. Second full para on 288 states explicitly that court finds that Lucy believed contract was serious.

Conversation with wife parallels problem on 281 (see above). Not relevant as Lucy was not privy to its substance. See first full para on 289.

Note evidence after the fact (conversation btw. D-wife and P), which is not relevant to 

Nebraska Seed Co. v. Harsh (291)

D sends letter and sample of millet saying that he has 1,800 bushels, and wants $2.25 per hundredweight, f.o.b (free on board) Lowell, NE (i.e. buyer has obligation and risk to pick up at Lowell, NE). NE seed sends telegram and letter restating telegram saying that they accept the terms.
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Neb. Seed (291)

$900 request is likely either contract-market differential or contract-cover differential.

Would Neb. Seed Co. have reasonably believed, and did they actually believe, that Harsh intended to make an offer? 

What if exact same letter word for word came from Harsh came in response to a request for offers from Neb. Seed Co.? Possible that result could be different. Not just the language that controls or how complete the terms are, but also look at past dealings of parties, to how many people the communication is addressed and industry practice.

Under UCC (303-05), it seems that a contract is easier to create, but a court would likely not change the result.

Leonard (294)

Fact that P had a lawyer suggests that he did not believe that D intended contract.

Court cites Lucy noting that just because D thought it was a joke doesn’t make it an invalid contract.

If representing P, best arguments:

· No distinction between jet and other items in commercial

· Ad said “Offer not available in all areas.” 

Court discusses ads as offers, largely due to quantity concerns. 

Distinguished from Lefkowitz (see 298), as L explicitly stated quantity, cost, etc. and thereby was “sufficiently definite” to constitute an offer. Reason being that the definite language eliminates the reason(s) that ads are not usually an offer.

Could compromise by protecting reliance interest and thus paying for legal fees etc.

In deceptive advertising, what standard should be applied? If they are preying on the most gullible/vulnerable people, should we make them stop or force only to protect reasonable people?
11/6/07

Empro (306)

Court uses an objective theory of contract formation.

If not a contract then why bother with a letter of intent? 

Why is this not a contract? “subject to a definitive agreement” twice. P made it clear that it was not yet bound at this point via multiple escape routes. D required clarifications indicating that they were not bound either.

2d rest. §27 (p. 309) makes it clear that even though letter of intent is subject to another agreement, the letter of intent can be binding, but that the test is unchanged.

P’s final request is for ‘reliance expenditures’, which court dismisses as being expenses associated with pre-contract expenses.

Dickinson (314)

We don’t know what Allan knows about P, but if it had been conveyed to Allan and he didn’t know about P, Allan would keep the land and P would get damages.

Lower court rules that parties can revoke offers, but have to tell offeree that it is being revoked. Not done in this case, therefore offer binding.

D is arguing that offer was revoked, as P was informed by a friend that D was selling property to Allan, and therefore could not have reasonably believed that offer was still valid.
Dickinson v. Dodds

Did not discuss promise to keep offer open until Friday at 9am. Court mentions this at 317, but answer is that there was no consideration for promise to keep offer open. Notice UCC § 2-205 p. 321.

A few basic rules:

1. The offeree’s rejection terminates the offeree’s power of acceptance. 

a. This allows offeror to find another for the same terms.

b. Offeror should not have to revoke after a rejection.

2. A counteroffer, like a rejection, terminates the offeree’s power of acceptance.

a. A counteroffer is essentially a rejection and a new offer.

b. Argument for only having one live offer at a time, e.g. if communication of acceptance of both counteroffer and original offer cross in the mail.

c. A counteroffer can be phased that offeree does not reject, but would certainly accept for more, offer is still in place as reason for rule is not there, and thus offer still live.

3. A mere inquiry does not terminate the offeree’s power of acceptance.

4. An offeror can always renew an offer after it has been rejected.

Can an acceptance after a rejection, but before a revocation, conclude the offer if the offeror has told offeree that rejection will not terminate the offer? YES.

If A offers something to B and says the offer will be open for 20 days. After 10 days, B rejects, but after 15 reconsiders and accepts. Rejection terminates offeree’s power of acceptance, as there is no statement that rejection will not terminate the offer.

Ardente (322)

P sends signed draft agreement and down payment to D with letter asking D to confirm that certain items are included in the deal. Ds refuse to include items, return agreement and check. Buyer sues seller for SP, as that is the presumed relief for property. D is granted SJ, P appeals. Original ruling affirmed. 

Was the buyer’s letter a counteroffer or an acceptance with inquiry?

Is it clear that sellers sent offer to buyer? No. D requires investigation of a title, which suggests that it is a request for an offer, and so not clear. Trial judge in better position to determine if offer, so reviewed deferentially.

Court applied objective standard to determine whether agreement was accepting even if conditions were not met. Is it reasonable for parties in the position of Ds to agree that P intended to be bound if the items were not included in the transaction? The court said “No.” Not a clear and unequivocal acceptance with a mere inquiry.

Illustrates the mirror image rule, which says that the acceptance has to be on the same terms of the offer, and no counteroffer of alteration of the terms is an acceptance. An acceptance must be a simple “Yes!” There is, in modern courts, some movement away from the mirror image rule.

Rest. 2d. changes emphasis, but it is consistent with the four rules outlined above.

Two questions that arise:

1. Is there a contract at all?

2. If there is a contract, what are its terms?

Mailbox Rule Not as important as it used to be, as contracts by exchange of letter are much less common presently than they used to be.

** Notes:

1. At common law, offeror is master of the offer, meaning that offeror can specify manner and medium of acceptance.

Should an acceptance be effective if dispatched by the offeree, or received by the offeror? 

There are a few arguments in favor of having it effective upon receipt:

1. All other communications such as offers are effective on receipt. Unfair to offeror, as offeror can be bound without knowing that. 

2. One (supposedly) has a right to recall mail. 

Arguments for it being effective on send, offeree does not know if/when they become bound. Most persuasive is that most of the time, it is in the interest of both parties to get performing/relying early on, and as soon as offeree sends contract, they can start performing and relying on contract.

Rest. 2d §63 widens to be the deposited acceptance rule, whereby contract is formed as soon as acceptance is out of possession offeror receives, regardless of if offeror receives it.

Mailbox rule is only a default rule, and offeror can negate it by stating that offer will not be accepted until receipt, etc.

Carlill (329)


Case of unilateral contract rather than bilateral contract.

Bilateral contract is one where both sides make a promise, and unilateral is on there acceptance results from performance. (328)
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1. Carbolic put an ad in newspaper that 100£ would be given to anyone who used it 3x daily for 2 weeks, and then became sick.

2 opinions, In second opinion, judge focuses on difference btw offer and contract. 

2. Argument that ad was a mere puff. If so, however, why put 1000£ in the bank to show that they are sincere?

3. Offer not made to anyone in particular. Often said that “an offer to everybody is an offer to no one.” Court says that it wasn’t to the world, but only to people who actually buy the smokeball, use as directed, and contract one of the listed diseases.

4. Argument that there cannot be acceptance without notification. Court responds that for this kind of agreement, notice can come at same time of performance. This notice was not too late because offer was continuing, non-revoked offer.

5. Court says that whoever makes the offer can decide how they want notice, and the phrasing of the ad dispensed with notice requirement. This is because contract is unilateral

Rest. 2d §54 (p. 342) – when offer for unilateral contracts, no notice is necessary for acceptance. 

Carbolic could limit liability by requiring notice acceptance. 

Note that Carbolic’s commitment does not hinge on a commitment by P. This is a unilateral contract, where only one party is legally obligated. If P didn’t use as directed, she wouldn’t get the $$, but cannot be sued for breach.

Leonard v. Pepsico 

Different from smokeball, as Pepsi offer was obviously a joke, and acceptance was hinged on terms and conditions in order form and thus was not a unilateral contract, and this wasn’t a prove-me-wrong offer.

It seems that this may not, however, be a bilateral contract. Judge says that ad is not a reward offer at all. 

Petterson (348)

Widow sues for $780 (plus interest), which is expectation. P won in previous two courts. Offer for unilateral contract as acceptance is indicated by performance. 

Unilateral has no liability if second party fails to uphold their end of the contract.

There is no debate as to it being a unilateral contract. The debate is over what constitutes acceptance.

Majority says D revoked offer before P performed.

Concept of tender – An offer to perform.

According to Majority, the tender of money came after the revocation.

What if door had been open, and P had tried to hand money to D prior to revocation? As far as Kellog (writing the opinion) is concerned, it still wouldn’t constitute acceptance. Kellog would require an actual transfer of money. How can acceptance be contingent upon action by the offeror? D agreed to accept, but did so without consideration, and therefore is not bound to it.

We have previously discussed efficient breach, 

Could the contract in Lucy be characterized as a nudum pactum and unilateral contact, thus allowing.
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Unilatteral contract


Offer accepted through performance as opposed to

Bilateral contract


Offer accepted through promise

Davis (AC24)

Trial Court found that Davises fully performed, however if contract was unilateral the power of acceptance was revoked when Whitehead died.

App. Ct. disagrees, stating that the contract was bilateral, and therefore offer was accepted and contract could survive the death of the contracting party.


Five arguments to convince us that this should be considered an offer for bilateral contracts.

1. Presumption that contracts are bilateral.

2. Whitehead, as master of the offer, could designate it as bilateral or unilateral. Surrounding circumstances (close relationship, desire to perform past his death, etc.) suggest that he wanted a promise.

3. Looked to language of Apr. 12 offer letter, which asks that they respond ASAP, so Whitehead is seeking assurance that they are coming.

4. Whitehead contemplated bilateral contract, as performance must continue past his death if he dies before wife, at which point he must rely on promise.

5. Whitehead took his own life after receiving the acceptance letter, thus acquiescing to it being acceptance.

What if on Apr. 17, 3 days after letter of acceptance, Ps were to renege and stay in Canada. No court would rule for the estate. Also, will leaving everything to the nephews was written in Feb., just before the exchange began.

Mutuality of remedy – Neither theory is in good repute today.

Negative – Since I couldn’t get SP against you, you shouldn’t be able to get SP against me. As this was a case involving personal services, there is an argument that P should not be able to get SP as Ds would not have been able to get SP. Court ignores argument, however, as Ps’ performance is fully rendered.


Affirmative – Action for the price – If buyer of land breaches, seller should be able to get SP as buyer would have been able to get SP if seller breached.

Rest. 2d, unlike Rest 1st, in case of doubt form of acceptance is determined by offeree (at time of acceptance).



Brackenbury (

Do I think that letter sent by mother was a legal offer
11/13/07

Sec 45

Statue book p. 207

In offer for true unilateral contract, option contract (sec. 25 – irrevocable offer) is created upon statrt of performance.

Offeror’s duty of performance is conditional on completion.

A few sections of rest. 2d.

Sec 45 – statute book p. 207 – sec 32 (casebook p. 348) – sec 62 (statute book p. 211)

Offeror is the master of the offer, and can determine if contract is accepted only or either by contract or performance, or may be unclear. If calls for performance only (true unilateral contract), sec 45 controls, saying that beginning of or tender of performance prevents offeror from revoking offer. Offeree is not bound, but if no completion, loses what was promised. If offer only accepted by returned promise (bilateral), neither party is bound until offeree returns promise. If offeror doesn’t make manner of acceptance clear, sec 32, offeree may choose. Sec 62 – In all cases of offeree choice, either explicit or by operation of sec 32, if accepts by promise, upon promise both parties are bound, but where accepts by performance, a beginning of performance prevents offeror from revoking, but offeree is also bound to complete performance.

Brackenbury info from another casebook. Mother’s brother - conditions had gotten unbearable, but Brackenbury was throwing food at mother, etc. After court case, relations stayed sour and mother died about 5 years later.

Hobbs (353)

Hypo: Publisher sends books to you, with note saying that you should return w/i 7 days if you don’t accept. As you don’t know the publisher, they cannot create an obligation to respond.

Judge was a civil war hero, lawyer in Mass, renowned author, and as a judge a champion of the objective creation of contracts. Due to previous relation between companies, silence indicated an acceptance. If litigated today, would be covered under Rest. 2d sec 69(1)(c)

11/14/07

Electronic Commerce
Caspi (355) – Claim that M$ committed consumer fraud by moving them to more expensive plans. 


Ruling dismissing case due to forum selection clause is affirmed.


Did Ps assent to forum selection clause as a matter of law?


Members had to explicitly agree.

Ps could make a number of arguments, to be learned in 2nd semester, s.a. unequal bargaining power, adhesion contract, unconscionability.

Is it reasonable for M$ to believe that Ps intended to be bound by forum selection clause? Assumes reasonable for M$ to believe that people who do this read and understand the agreement.


Ticketmaster (357)


Sues Tickets for (1) copyright infringement and (2) breach of contract.


For (2), motion to dismiss was granted, 

Terms & Conditions section was linked to from bottom of screen, rather than requiring explicit acceptance. Therefore not reasonable for TM to believe that Tickets agreed to terms and conditions.

Arguments either way, e.g. Tickets had an agreement, and so should have known that TM would have an agreement.

Specht (359)


Netscape’s product transmitted information back to Netscape


Licensing agreement requires arbitration, which brings up questions of fairness. 


Did Ps agree to arbitration clause, and if so, how was assent accomplished?

· Shrink-wrap licenses

Purchase of something before aware of terms and conditions, buy physical item, and assent to agreement by opening the package.

· Click-wrap

As in Caspi, where explicit assent is required to use/install.
· Browse-wrap

No affirmative assent required, See Ticketmaster.
Specht II (366)

Frame in traditional language – not persuaded that a reasonable person would have known about the arbitration clause.
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Problem on p. 368

Writes to let manufacturer know that by clicking Accept he does not in fact agree.

Arguably, trap snaps shut when he clicks “I Accept,” and letter seems to propose an acceptance by silence, which will not work unless there is some pre-existing relationship suggesting that silence constitutes an acceptance.

According to Gilmore (380) Delivery Ex ship, unless otherwise agreed, is not restricted to a particular ship. 

Raffles (378)

Court rules that due to a somewhat tedious technicality, no meeting of the minds, and thus no contact.

In what sense is the decision here consistent w/ objective theory of contract formation? According to Rest. 2d. Sec 201 (391), no contract, as neither party knew or should have known that the other was thinking of the particular ship that they were. Arguably they are both in breach, which is to say that there is no reason to choose one interpretation over the other.

What if both parties knew that there were two ships named Peerless sailing from Bombay to Liverpool, but neither bothered to clarify? There is no basis for choosing one over the other, and so, no contract.

What if seller had not shipped cotton on either peerless, and buyer sued seller for breach. All other facts are the same. There is still no reason for either party to know what the other was thinking. However, seller acted in bad-faith, and so even under seller’s interpretation, there was a breach. 
11/16/07

Breach of contract as goods (supposedly) did not confirm to contractual terms. 

Frigailiment (397) – applies objective theory of contract formation. Burden of persuasion was on P, and as there is no particularly persuasive argument, complaint dismissed.

What if all facts the same, but buyer sues seller for rejecting the goods? Still, no particular. 

Ambiguity is when a term may be applied to two entirely different things, and is more likely to be a winning argument than ‘vagueness.’ 

NY law controls agreement.

Looking back at this and Raffles (Peerless), in Raffles the court says there was no contract, but here there is a contract that in this case is unenforceable. 
UCC (392) provides ways of reconciling (in order of control):

1. Express Terms

Language of words in K.

2. Course of Performance

How have the parties been interpreting it in this particular K?

3. Course of dealing

History of deals between the parties

4. Usage of trade

Industry standards.

The more specific, the more controlling.

Sun Printing (404)

Transition from question of assent to interpretation of terms.

Sues for cover-contract differential or market-contract differential.
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Sun Printing (404)
Cardozo (majority) says there are two gaps to be filled:

1. Price to be paid

2. Length of time that price will govern

(Price was fixed for first 3 months, then have to renegotiate 15days prior to current term to agree on new price and length of term thereof)

Cardozo terms is a “mere agreement to agree.”

Dissent
Obviously there is a contract, as they performed for first four months. It would be simple to set price on a month by month basis. Seller just wants out b/c price of paper went up. Contract was drafted on seller’s standard form. Also, we construe ambiguities against the drafter. It seems, then, that this is a pretext to allow them to get out of the contract.

Could argue that dissenting opinion support Cardozo, as it offers more than one way to determine time period, and Cardozo says that it is not the court’s place to determine that.

UCC (p. 303)

2-204, both parties intend for contract to come into existence, but 2-204(3) only keeps enforceable if indefinite if there is a reasonable basis for remedy.

Rest. Of Contracts (p. 409)

34(1) – terms may be reasonably certain even if allows later selection of terms.

(2) partial performance may establish a contract as enforceable.

204 – court to impose reasonable terms in case of ambiguity.

NY Central Iron Works (411)

Looking at past needs of buyer is called “course of dealing”

Market price went up, so contract price was advantageous to buyer, and disadvantageous to seller.

D argues mutual mistake in not limiting amount to previous years

Also argues that such limit is implied term.

This is a “Requirements Contract” – one under which the buyer agrees to buy, and the seller agrees to sell, all of the buyer’s requirements/needs for the particular item. (bilateral)

A related contract that we don’t discuss here is an “output contract” where the buyer agrees to buy, and the seller agrees to sell, all of the seller’s output of a particular item. (bilateral)

Under common law these arguments have problems w/ enforceability, and buyer’s promise is illusory. If Pettit agrees to sell me his hornet for $500 unless he changes his mind and I agree, not enforceable if either of us breach, as he can get out. Buyer’s promise is illusory as they are not promising to buy anything. There is no mutuality of obligation. 

Indefiniteness argument – not enough there to fashion a remedy. If it becomes favorable to buyer, they can order as much as they want, and there is no way for the court to know what the required amount will be. 

1. Is there a contract to begin with?

2. What constitutes a breach thereof?

Possible reasons for buyer to order so much pipe:

1. If can get cheaper than resellers, can resell and undercut the competition or the actual supplier. 

2. Could stockpile in anticipation of end of contract.

The former would be OK according to this court, but not the latter. Creating a competitive advantage for yourself through advantageous contracts is capitalism, baby!

Good-faith and fair dealings are to be upheld. Undercutting the supplier, however is NOT good-faith. P cannot use contract for purposes of speculation.

Eastern Airlines (413)

This contract is of fungible goods, and so equitable relief may not be applicable as damages would be adequate. However, Eastern could not enter into a new contract, as this was during the oil embargo, and so an injunction was appropriate, as damage to company would be irreparable, and there will be difficulty in proving damages amount.

Gulf agrees to temporary injunction.

Court uses UCC Sec. 2-306(1)

Under UCC a requirements contract is not too indefinite as long as parties act in good faith. 

D’s arguments:

1. No binding contract

2. Void for want to mutuality.

Good faith meets these arguments, as a good faith buyer will order only what they need, and is obligated to continue their business as per usual. Cannot go out of business to avoid this contract (but can do so for other reasons).

Under the UCC, cannot prevail under argument that requirements contract is unenforceable from the beginning.
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Wood v. Lucy, Lady Duff-Gordon (416)

D claims illusory promise (e.g. I promise to sell you my hornet for $500 unless I change my mind).

P promised to give her half the profits, but never promised to generate any profits. ½ of nothing is nothing.

Cardozo focuses on fact that it is exclusive dealing contract, and there is an implied promise.

Also, D would not give up exclusive rights unless she was reasonably expecting something in return. 

Is this consistent w/ Sun printing? Arguably, yes, as the gaps in Sun are rather wide. 

The UCC would (usually) apply, despite it is his services being contracted for. Argument is that legislature must have intended as 2-306 is in there.

UCC sec. 2-306(2) might apply. (423)

Cardozo says Wood needs to use “reasonable efforts”, UCC says “best efforts”, but this is reconciled per Comment 5.

Carnival Cruise Lines (424)

(426) Actual intent in conceding notice was to say that there were three pages of fine print, which clients could be expected to read. Bad Lawyering.

Everyone agrees that clause was not negotiated, and thus it was an adhesion contract. 

Arguably most of the contracts that we enter into are adhesion contracts, and there are good reasons that we want standardized contracts.

Next they visit a statue.

Interpreting the clause as disallowing forced arbitration, limitations on negligence, etc., but Fla is a jurisdiction with courts.

Dissent argues that clause violates statute as the majorities interpretation effectively deprives Ps of their day in court.

Both sides cite a previous case, The Bremen, in which the SC upheld the forum selection clause. Majority cites stating that forum selections are not particularly scrutinized. Dissent cites as that case was between two large corporate entities. Reasons for that ruling 

Question re: ticket – Do we see something in the ticket that is far more troubling than the forum selection clause? Also, how would this case come out under Rest. 2d Sec. 211
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Carnival (424)

Clause 4 on the ticket (431) is problematic, as statute (428-29) makes it unlawful to insert a provision to relieve D of liability for negligence. Supreme Court does not look at this section, as they are presently deciding the preliminary matter of where a case can be brought.

What if this case were decided under Rest (2d) §211 (it wouldn’t be, but what if)?

Under subsection (3), clause is enforceable unless Ps would not have gone had they known about the clause.

Step-Saver (439)

Step-Saver puts together hardware and software packages for legal and medical offices. Developed and marketed a multi-user system 

Order placed over phone. SS called TSL, and ordered 20 units. It was shipped to SS along w/ an invoice, and SS would pay along w/ a purchase order. Neither of these documents mention the box-top license.

Court 

Remedy is to return defective disk, but there is not other remedy. 

SS sues TSL for breach of warranties, and also intentional misrepresentations.

Trial judge directs a verdict for TSL, and dismissed them from case due to terms of box top license.

SS appeals.

Does the UCC apply? Yes, court applies 2-207. However, here there is a sale of a license, which may or may not be a good. For UCC to apply, thing in question has to be tangible, and a license is non-tangible. We don’t look to the box-top license in order to see what is sold. Argument is that UCC applies, as P was receiving a physical disk/box/etc.

UCC changes, through 2-207, the mirror-image rule. However, if just a license, copyright law provides almost the same things as the UCC in this dispute.

Which section of the UCC to apply? 2-207, 2-202 or 2-209. Court uses 2-207. Determine which section to use by applying the one most specific to our facts. It’s hard to say that there is no contract here, as they have already been performing. 2-207 determines which of a set of competing terms controls.
In common law, under the doctrine, offeror is master of the offer, and offeree’s acceptance must be identical to offer. If any changes/additions, not an acceptance but a counter-offer. 

If Pettit offers to sell Hornet for $500, you accept agreeing to pay $250 now and $250 upon inspection, that was a counteroffer. If he says nothing but gives you the car and takes the $250, that is an acceptance by performance.

Karl Llewellyn – leader of the legal realist movement in 1920s-1940s.

Primary drafter of article 2 of the UCC. He was not a fan of the last-shot rule. He felt that the law should conform to business, not vice-verse. Felt that offeree should have a choice – to accept terms or refuse the deal – but should not be able to change the deal and accept at the same time. Often called the battle of the forms, as each party has its own pre-printed form. What if offer is on one form and acceptance is on another, with important differences, but parties continue to perform?

Back to SS – Judge asks when contract was formed.

SS – claims formed with oral agreement over the phone for TSL to ship.

TSL – claims contract did not exist until SS opened package after seeing box-top license, and that SS argument no good as w/o incorporating the box-top agreement contract is not sufficiently defined at that point. Judge shoots this down as apart from box-top license both sides had agreed on goods, quantity and price. Only things left unresolved are sale v. license and warranty. If parties don’t say anything about warranties, UCC has a default rule. 

Is box-top license an acceptance or counter-offer?

TSL – operates as counter-offer, as 

How does court go about analyzing if box-top license was counter-offer or acceptance? Are we in the “unless” clause of 2-207(1)
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Step-Saver UCC 2-207 differs from mirror image rule in that an acceptance can be made even though it states additional terms unless acceptance is expressly conditioned on assent to new terms.

Does Box-Top license constitute a conditional acceptance?

1. If acceptance is conditional if offeree sends acceptance that states terms that only favor offeree. Idea is why propose changes to your advantage if you aren’t going to insist on them? Problem here is that the broader the unless clause is, the smaller than change from common law. Thus almost any form will favor you, and thus is a counter-offer. Often, the deal is more important than the terms.

2. Conditional if certain words are used. “This acceptance is expressly conditional on…” Wouldn’t work for Karl Llewellyn as this language is in boiler plate forms.

3. Conditional acceptance hinges on actions. If you halt deal until changes agreed upon, then acceptance is conditional. (2-207(1))

TSL claims conditional under third condition as language said opening box indicates acceptance and there is a refund right. TSL’s actions indicate a desire to complete deal despite terms as:

· TSL told SS president that terms did not apply

· SS bought intending to resell.

· TSL tried to get SS to sign agreement to terms, and SS refused.

Court finds that TSL accepted SS’s terms, but wants to add terms. Look to 2-207(2) to see if they become part of the deal. Box-top terms materially alter contact by negating warranty, and thus terms do not become part of the contract.

TSL claims that deciding against them will have adverse effects on software industry. 

2-207 Review – Must involve sale of goods, and there must be a writing. Applies to offer & acceptance where both have forms (that battle) where both parties start performing and have to determine which form controls. Other situation is when parties make oral agreement, and either or both send written confirmation that adds/changes terms. Apples generally to standardized (usually pre-printed) forms.

Does not require that you have two merchants, although you often will.

(1) Was there a definite and seasonable expression of acceptance (of something)? If so, operates as acceptance unless acceptance is expressly made conditional on assent to new terms.

(2) If contract under (1), terms added in second form are incorporated if both parties are merchants unless: (*Note second terms not part of deal if not both merchants.)

(a) Offer expressly limits acceptance to terms of offer.

(b) Materially alters terms.

(c) Notification of objection to them has been given.

(3) Knock-out rule. If no contract under (1), (offeree demands terms, offeror refuses to agree, both start performing). Take two forms, everything that agrees stays, anything in only one form is knocked out, and use UCC default rules to fill gaps.

Transforms law from last-shot principal to first-shot principal. First form will control unless within the unless clause. Many courts skip over 2-207(1) and use (3) when it was not intended to be used.

ProCD (451)

Completion among vendors, not judicial review protects consumers.

Favor of D might help him today, but prices will go up, and thus hurting society as a whole.
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Hill (457) Easterbrook discusses the practicalities of sales as such. To make this binding as the district judge suggests would require Gateway to read all terms over the phone, upsetting customers and increasing the costs to everyone.

Could, however, have operator tell customer that Gateway will insist on customer agreeing to terms and conditions as part of the deal.

Easterbrook essentially extends the common law duty to read. 

Klocek (461) In ProCD and Hill Easterbrook said 2-207 did not apply. Judge in this opinion says that 2-207 applies. 7th Cir. assumes Gateway is the offeror, but usually the buyer is the offeror. As the offeree, Gateways’ terms are either an expression of acceptance, or a written confirmation. As an acceptance, it is conditional (counter-offer) only if the acceptance is expressly conditional upon terms’ acceptance.

We have a contract under 2-207(1), so we move to 2-207(2) to see if terms are incorporated into the contract. 

In terms of statutory construction, 2-207 seems to be more applicable to this situation. In terms of policy, 2-207 doesn’t have the best result.
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Written manifestations of Assent (Writings)

Parol Evidence Rule

Thompson (468) Requesting purchase money, which is expectation if he doesn’t have the logs.
D says he didn’t accept logs as they didn’t meet agreed upon quality standards. 

Issue: Should the buyer have been able to tell the story of warranty at the trial?

Holding: Parol evidence cannot be admitted to add an item to a written agreement.

Remember that contracts terms have a subjective twist: We won’t use an objective standard to enforce a contract that neither party agreed to.

1. Writings more reliable than memory

2. Memory can be faulty

3. Worried about fraud and perjury

Parol evidence can be used when agreement is incomplete on its face to add to agreement. To determine completeness, look at the writing itself, and see if it appears to be complete on the face of it. “You can’t consider parol evidence on the question of whether the writing is complete.”
Rule as interpreted in Thompson forbids adding by terms parol evidence when writing is silent, as well as using it to vary/contradict the terms of the writing. Old Parol Evidence Rule.
Brown v. Oliver (469)

D argues that should follow parol evidence rule, and look solely to the writing for terms of contract.
P argues using parol evidence to disambiguate contract, which applies only to the hotel, whereas verbal agreement applied to something different, ie the furniture.
Quotes Dean Wigmore (contemporary evidence authority) who is primarily concerned with determining intent of the parties.

1. Whether a particular subject of negotiation is embodied in the writing.

2. Intent must be sought in the conduct and language of the parties as well as surrounding circumstances.

3. If item is not mentioned in contract, then it was likely not intended to be included.
Wigmore says that court cannot determine if contract is complete on its fact unless judge listens to parol evidence. Note that judge is responsible for determining if claimed negotiations would be effective, and jury determines if negotiation took place.
These cases exemplify two different approaches to parol evidence rule. If to promote certain external policies, apply Thompson, as willing to tolerate results inconsistent w/ intent of parties in specific cases. The other approach is that parol evidence rule is a device used to determine what parties ultimately intended, which would apply Brown approach. 
Thompson approach tracks Rest. (1st) Contracts; formalist view, Samuel Williston @ Harvard.

Brown approach tracks Rest. (2d)  Contracts; realist view, Arthur Corbin @ Yale

Clear that parol evidence applies only to prior or contemporaneous evidence (to the formation of K). Does not bar evidence of oral agreements/modifications subsequent to the writing.
Parol evidence rule applies only when there is a writing. If oral agreement, up to jury to decide if previous oral agreements apply

Despite the name, parol evidence rule applies to prior written as well as oral evidence.

Triple misnomer

1. Applies to written and oral

2. Not really an evidence rule

3. Not really a rule, but a series of doctrines w/ exceptions.

Some formulations of the rule use the concept of integration, which is a final expression in writing of one or more terms of the agreement. (issue of finality)

A total integration means that the writing is not only final, but complete.

A partial integration is final, but not complete.

If you have a total integration, cannot contradict or add to it w/ parol evidence.

If you have a partial integration, you cannot contradict it, but you can add terms that do not contradict/vary the writing.

Traditional approach looks first at the writing.

1. Does it say that it is a complete integration? 

2. Even if there is no merger clause, if writing appears to be complete, writing controls.

This is a control device over juries, and the fear that they will undervalue the import of writing.
New approach says judge should look at everything, and decide if it should go to the jury. 

“If you write at all, write it all.” Drafting advice to protect clients.
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About exam – will be 2 hrs, similar to previous exams, 2 1-hr essay questions. Completely open book, can bring commercial outlines, calculator, etc. Checklist method of grading – what would judges/lawyers be concerned about with this story? Talk about most important thing first – doesn’t have to be chronological. Recognize arguments on both sides. Conclusions are less important than the arguments. Exams that score poorly and the ones that are short and conclusive. How does UCC apply if mixed goods and services? Don’t necessarily need to cite cases, but can be a quick way to leverage concepts. Determine if UCC applies. Will give points for outlining if time crunch.
Parol evidence rule is perhaps the most important rule in consumer law. Words of salespeople are not binding – cannot even testify to what you were told, as everything is in the contract. 
Pacific Gas & Electric (474)

Here the question as to Parol Evidence is as to modifying terms rather than adding terms. General rule says that when language is unambiguous, no need to admit parol evidence. When ambiguities, can seek parol evidence to help clarify. D would argue that based on past dealings, through conduct and discussions, it is clear that intent is not to include damages. 
Court argues that words do not have any inherent meaning, and thus their meaning is influenced by our experiences, perspective, etc. As such, circumstances surrounding contract must be considered. Will not use objective theory to impose a contract that neither party intended (note subjective part 2 of acceptance), so allow in parol evidence to determine that parties were in agreement. Extrinsic evidence admissible if language of contract is “fairly susceptible of either one of the two interpretations contended for.” (476)

Trident Center (477)

Trident argues that contract is ambiguous, as it does not allow prepayment, but if forced to repay get 10% now. Judge refuses to buy argument, as recalling loan is a right of lender, not of borrower. Kozinski says that decision on Pacific Gas is ridiculous, but binding, so case remanded. 
Could phrase the debate as either an attempt for courts to put into effect what parties agreed to being able to set rules of law to be follows into future to avoid fraud, etc.

CISG (483) is international contract law, which is similar to UCC, but has important differences. CISG eliminates parol evidence rule, but able to put in a merger clause. Also difference as to attorney’s fees.
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Reformation – Travelers v. Bailey (487) – Court ordered re-writing of the K.
In short, as the court is not willing to make Travelers suffer so greatly for a small negligent mistake. 

Different from Peerless or Chicken cases, as here there was an agreement, it was just transcribed incorrectly. 

Here there is a complete writing, trying to be changed. How does that work with the parol evidence rule? It must be an exception, but must be kept necessarily narrow. Argument is that its not just that the writing doesn’t reflect the true agreement, but it fails to say what they wanted it to say. It is a mistake in integration/expression (typographical/clerical errors) rather than simply not showing the agreement accurately.
Requires:

1. P must prove what true agreement was beyond a reasonable doubt.

2. Party opposing reformation must not have relied to his/her detriment on the mistaken writing.

What about rescission (K is voided, and D gets all his $$ back). Unlikely, as a) D had life insurance for 30 years, although he did not die, and b) the error should not void either party’s obligations.

Result does not appear to be in opposition to the objective theory of K formation, as neither party believed that they were entering into the agreement as stated in the writing. Will not use objective theory to enforce a K that neither party intended.

This a very narrow exception. Before using, be sure that requirements are met, and examine ex ante implications.

Statute of Frauds

Boone v. Coe (491)

Why did it take 55 days to get there, and 4 days to get back? It cost a lot more to get back, so likely charge for return transportation was a train.
Likely argued for reliance damages b/c of inability to prove expectation, and b/c statute of statute of frauds. Original statute was established by parliament in 1677. Every state has its own statute of frauds, s.t. certain kinds of Ks are not enforceable unless they are in writing. Many oral Ks are enforceable, but certain kinds of Ks require a writing in order to be enforceable. Statute prohibits claims in expectation and reliance. Court says that to allow reliance recovery would be essentially enforcing a K that is unenforceable, and thereby going against the statute of frauds. Court notes two exceptions – 1) quantum meruit (restitution) and 2) if suing estate of someone who passed. Can have a claim in restitution w/o there actually being a K. Also policy reason that we might say “yes” to restitution and “no” to expectation/reliance – namely that A may, knowing that K is unenforceable, take advantage of B. In essence, not allowing restitution could allow fraud in the other direction. Also, could argue that receiving a benefit is evidence that there was a K. Which provision(s) of the statute of frauds was violated by the agreement (which required that there was a writing)? 
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Boone cont. – According to statute on 493, likely does not violate section 6 as K is exactly 1 year in length, and not more than one year. Likely does violate 7, as K was not to be performed within one year of its formation.

Study question on p. 491 – Lawsuits contesting the statute of frauds will skew our perceptions of said statute as only the most sympathetic cases (e.g. where the (likely) losing party is morally in the right), and fails to show all of the unsympathetic (e.g. fraudulent) cases that were not brought due to said statute.

Capital Airlines (495) 

Goods that are made specifically for another and are unsellable to others are recoverable b/c:

1. Evidences that a K did in fact exist

2. Large loss for P otherwise.

Can plausibly make an unjust enrichment argument, as D benefited from equipment with costs to be spread over five years, and only one year of said costs was paid.
Could argue that the result unjustly enriched P, as he made profits on the part-performance and equipment, which is assumedly not factored into the result.

Schwedes (500) – 
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This case is here to help us better understand the nature of an oral contract under the statute of frauds, as conveyance of an interest in land has to be in writing. In this case, there was a signed offer but only an oral acceptance.
To discuss the requirement of a writing under the statute of frauds, and how that requirement can be satisfied.

UCC would not apply as land is not a good. Under UCC (2-202 (1), p. 498) the writing must be signed by the person against whom enforcement is sought. Via expression unis could argue that only D had to sign, but D would argue that the writing in question is not sufficient to indicate that a K had been made between the parties.
Under Rest. 2d (Sec. 131 on p. 505) allows for written/signed offers to bind the offeror.

NOTE: K does not have to be in writing, there just has to be a writing sufficient to evidence a K. May consist of a diary, minutes from a meeting, etc.

There was no part-performance, only preparation to perform, and note that (at least in their jurisdiction) P must have done part performance (rather than D) to save the K.

Promissory Estoppel - prevents one party from withdrawing a promise made to a second party if the latter has reasonably relied on that promise and acted upon it.

Not required that the commitment of the Schwedes be in writing, and so most modern courts would disagree with this result.
Ds’ lawyer should have informed the Schwedes that he cannot give them advice, and so rather than telling them that they didn’t have to come or pay, particularly if he knew very well that his clients are negotiating w/ another buyer. 

If lawyer knew that Ds were negotiating elsewhere, he violated 4.1 of professional code, and my be in violation (fraud) of 1.2 (d)
Assuming he didn’t know, he seems fine other than 4.1 (a), but if he then found out he may be in trouble under 4.1 (b), but may be prevented from disclosing under 1.6, and thus his best option may be to withdraw under 1.16.

Leonard (504) – TV commercial is not a writing, and therefore statute of frauds is a separate reason for denying the claim.

Realnetworks (511) (what kind of writing is necessary to satisfy the statute of frauds)
Primarily concerned with an arbitration clause. Claim was for privacy infringement (See Specht v. Netscape), suing individually and as a class action.
This case is about what constitutes writing, and therefore is important as it relates to statute of frauds. P first argues that it isn’t writing, but the court rejects that argument after consulting dictionaries from when the Federal Arbitration Act was implemented.
Parma Tile (514) (what is necessary for signature)

Essentially, does an unsigned fax sent on company letterhead satisfy they signature requirement? In this case, it is sufficient as current technology shouldn’t get them out of their obligation as the intent of the statute of frauds (to ensure that the writing came from X).
Old version of Article 1, sec. 1-201 if the UCC (p. 13 of statute book) defines “signed” as “any symbol executed or adopted by a party with present intention to authenticate a writing.” And the comment notes that authenticated may be printed, stamped, written, or by thumbprint or letterhead.

E-SIGN Act – electronic signatures are just as good as pen and paper.
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Multi-Party Transactions (assignment and delegation, agency, third-party beneficiaries)

Can have either a power of attorney or an agency relationship, neither of which is an assignment as they are revocable. Kelly also argues that it is a third party beneficiary, which is rejected.
· To be a valid assignment a transfer must be:

· Absolute (assignor no longer has the right; can assign a portion, but as to that portion, can have no rights.)

· Transfer must be irrevocable.

Agency relationship could be revoked by Green. If Green paid Kelly, Green could be reimbursed by Prudential. Furthermore, Prudential has no obligation directly to Kelly, and therefore Kelly cannot recover against Prudential.

Also, viewed as assignment, Green would have no rights against Prudential, which is problematic as Green could be bound (responsible for the ‘remainder’) of an agreement between Prudential and Kelly.
Rest. 2d Section 317(2)

Public policy s.t. personal injury claims are not assignable. You can, in your original K, also preclude assignment.

UCC 2-210 (p. 535) (2) similar to Rest 317 but allows for assignment of right to receive money even if K says otherwise. If all that is left is payment, the recipient doesn’t really matter.
Delegation

Major difference between assignment and delegation – assignor loses rights, where as delegator does not rid themselves of a duty. 

Sally Beauty (531)

Delegation of personal services duties are not delegable (I don’t want my scalpel handing Pettit the scalpel, etc.). Ct. of App. doesn’t buy the trial court’s argument about it being personal services. It doesn’t seem that the UCC applies, as the distribution of products is a services (selling agents) rather than simply a sale of goods. Could argue that it is, rather, a wholesaler (e.g. Best and then Sally buy products and then resell them. Similar to Lady Duff-Gordon, as UCC put in a section for exclusive dealings Ks in goods.
Relevant UCC provision is 2-210(1) (p. 235), which states that something is delegable unless a party has a substantial interest in having his original promisor. Could argue that Sally is the original promisor, or that they don’t have an interest that Best sell the product, only that someone sell the product. 
Majority says that there is a conflict of interest, as the parties are direct competitors, and Nexxus shouldn’t have to have a direct competitor distribute its products. Posner, in a dissent, argues that It would actually be detrimental to Sally not to distribute the products well. In fact, it is not unusual for businesses to make deals like the one resulting. It just doesn’t make economic sense for Sally not to put forth good faith-efforts.
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Agency
Agency is a fiduciary (trusted person) relationship which results from the manifestation of consent by one person to another that the other shall act on his behalf and subject to his control, and consent by the other so to act.

Agent can bind a principal to a K only if the agent has the authority to do so.

Silver Street – Did SS’s attorney have authority to bind SS to a settlement agreement. Ethical dimension as well, as exceeding your authority can be an ethical violation which may subject you to censure or perhaps loss of license.
Authority


Express Authority

Explicitly communicated permission for agent to bind principal.


Implied Authority

Actual authority circumstantially proven from the facts and circumstances attending the transaction in question.

Apparent Authority

No authority given to agent, but principal may be held if a third party could reasonably think that principal meant to be bound.
Express and implied authority are both actual authority and are thus binding. The focus in these is whether the principal gave the agent authority. 
Court here makes a distinction between argument that lawyer is acting in client’s best interest and therefore had implied authority, which is the distinction between having authority to negotiate and having authority to bind his client.

Court in this case ultimately finds that NEET could not reasonably rely solely on SS’s lawyer. They would have to confirm it with SS.

Sauber (541)

Concerned with the apparent authority of the woman who answered the phone. Define it as “the power of an apparent agent to affect the legal relations of an apparent principal with respect to a third person by acts done in accordance with such principal’s manifestations of consent to such third person that such agent shall act as his agent.” (544)

Presumption of apparent authority when a place of business installs a phone, advertises a phone number, and invites the public to use it. The company can, however, show that there was no reasonable expectation of agency.
The question here is what Sauber knew, and what it was reasonable for him to think. Thus, the contact has to be initiated by the principal, so a burglar could not bind Northland.

"Identification of a particular person who answers the phone is not essential. In order for the conversation to be admissible all that is necessary to show is that the place of business was called and that someone at that place answered and purported to act for the business establishment… It is incumbent on the defendant to produce evidence to rebut the presumption” such as by showing that D was not acting in good faith or had reason to believe the employee had no authority."
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Third-party beneficiaries

Holly owes Lawrence money. 
Fox is promisor. Borrowed $300 from Holly, promises to pay Lawrence the next day. Evidence that Fox promised to pay Lawrence, and Holly agreed was testimony of a bystander. 
1. No valid K. Evidentiary problem to be addressed elsewhere.
2. Agreement between fox and Holly, even if sufficiently proved, was void for want of consideration. 

Will be discussed in next section.

3. No privity of K. Essentially, Lawrence had nothing to do w/ Fox’s promise. Fox didn’t make any promise to Fox, nor did Lawrence provide any consideration to Fox. No contractual relationship, and therefore no basis for recovery. 
Court looks are precedent, Farley v. Cleveland, where Cleveland bought hay from Moon, and promises to pay owed amount to Farley, and Farley is allowed to sue Cleveland. This is distinguished, however, as there were two promises made, s.t. Cleveland promised Farley the payment. Therefore Lawrence v. Fox is the leading case. Two theories as to why Lawrence can recover: (1) trust and, (2) agency. Agency theory is the one that gets two votes, where it is looked at as if Holly was Lawrence’s agent for purposes of receiving the monies from Fox. Works doctrinally, but a total fiction, as Lawrence doesn’t seem to be aware that the promise ever occurred. Trust theory suggests that a trust was created by Lawrence in Holly and was transferred to Fox, but it is a total fiction, and doesn’t work as money is fungible. Also an argument that Holly could forgive Fox’s promise, which weighs against a right being created in Lawrence.
Top of (M39), Judge doesn’t buy this argument b/c Holly didn’t destroy the K, and he isn’t sure that it could be destroyed. Dissent, however, feels it clearly could have been destroyed.

Allows for enforcement of a promise made to one other than the person seeking performance.

Seaver (557)

It has at this point become well established that a 
In Lawrence, Lawrence was a creditor beneficiary, which is to say that Holly owed him money. In this case, no creditor/debtor relationship. In this case, there is a donee/donor relationship. This extension can be tenuous as, ignoring consideration for the time being, it doesn’t have the same efficiency perks that Lawrence had.
Gift promises are generally unenforceable if not supported by consideration.
Court says that this could be allowed by analogy to a bequest by a parent to a child. Niece is asking for the $6,000, not SP, as a) Judge Beman didn’t promise her the house, and (2) the house is likely in the hands of the ASPCA. Cannot go the trust route, as Beman did not receive any property to be held in trust. 
In some jurisdictions, only donee beneficiaries can sue, as there is other legal recourse to a creditor. 

Under Rest. 2d Sec. 302, both creditor and donee beneficiaries can recover.

Parties must intend that that beneficiary receive the performance.

An incidental beneficiary (see Rest 2d 302 (2) on 560) is, e.g., a life insurance company where A is repaying B by buying B a policy.
B contracts to by a new car for A manufactured by C. C is an incidental beneficiary even though the only way for B to fulfill his promise to A is to pay C.

A contracts to erect a building for C, and B contracts with A to supply the requisite lumber. 
The quick question is “Did the promisee intend to benefit the beneficiary by entering into this K?”
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Sisters of St. Jos. of Peace
Ct. App. says that if Russell is not liable, then Aetna not liable. There wasn’t proof that all of the services were necessary for Russell’s treatment, which seems to have been error on the part of the hospital’s lawyer. 
Or. S.C. agrees that Aetna does have to pay. This is largely here to show the difference between intended and incidental beneficiaries, and also to discuss what defenses can be raised against said beneficiary.

Hospital is an intended beneficiary, which is determined by examining the agreement. In short, agreement states that Aetna will cover alleged bills up until signing. Aetna agrees to pay listed medical providers, which includes Sacred Heart. Also, agreement distinguishes between past and future expenses. 
Steps to determine beneficiary status (intended/incidental)

1. Language of K.

2. Circumstances surrounding the making thereof.

a. Seriousness of injury

b. Saved Russell’s life

c. Aetna must have known potential liability

Agreement shows that Hospital is an intended beneficiary.

Distinguished from Kelly as here Hospital is explicitly included in the agreement between the parties, whereas in Kelly it was a boilerplate K. This is b/c here the services were provided before the agreement was made.
Aetna’s other argument is that it cannot be liable unless Russell is. While under Rest 2d sec. 309 (566) this is generally true, the court notes that the K explicitly bars that defense.
End of Part II:
Part I: Enforcing Private Agreements / Remedies

Part II: Mutual Assent

Part III: Enforceability

Perspectives 185-

Article by Morris Cohen.

In short, there are a number of competing rationales, none of which fully explains our approach to contracts. Each just tells part of the story. 
1. Intuitionist / Moral argument – Sanctity of promises – Can’t be complete, however, as there are a lot of promises that are societally unenforceable. We don’t enforce all promises, and no one seems to really want that.
2. Will Theory – Ks represent people’s subjective intents, or a meeting of the minds. This doesn’t hold, however, as we cannot know one’s subjective intent, and thus the law allows for Ks to be formed where there is no meeting of the mind. Litigation, it is noted (190), “usually reveals that absence of genuine agreement between the parties ab initio.”
3. Injurious Reliance Theory – Not what we do.

4. Equivalent Theory – The issue here is that the parties themselves must determine what is fair, and it doesn’t explain the enforcement of fully executory Ks.

5. Formalism – Formal acts (consideration, signing, hand shaking, etc.) create a bright-line boundary for what is and is not intended to be binding. 

6. Distribution of Risk / Wager Theory – Law & Economics approach to K. Either I perform or I pay you. Also to deal with situation when circumstances change btw time of formation and time of performance. It has to do with allocation of risk regarding an uncertain future, and decisions as to which Ks should be enforced. 
Hamer v. Sidway (608)

Jan 31, 1854 – 2nd Born.

Mar 20, 1869 – Uncle (Sr.) promised to pay him $5,000 if he refrained from drinking, smoking, etc.

Jan 31, 1875 – Writes to uncle saying that he’s been a good little boy and wants his money.

Feb, 6 1875 – Sr. writes and requests that 2nd leave money w/ Sr. earning interest until 2nd is better prepared to handle the cash.

Jan 29, 1887 – Sr. passes.

Severe mesne assignments (debt assigned to intermediary people). 
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Hamer cont. 

P is Lindsay Hamer who was assigned the debt by someone, ultimately by 2nd. Could also argue that this falls under statute of frauds, as promise was oral, and was not completed within one year. Court discusses this, but characterizes the letter reaffirming the promise as a waiver of the defense of the statute, as the writing is sufficient. Note that according to Rest. 2d Sec. 130 (p. 494) the statute does not prevent enforcement when one party has completed performance. 
Promise to give a give is not enforceable, as there is no consideration. This has nothing to do with furthering commerce. Once the gift is given, however, you can’t use lack of consideration to give it back. 

Court focuses here on detriment to the 2nd, not benefit to Sr.. Court ignores that the ‘detriment’ to 2nd was actually a benefit for him; the focus is that 2nd gave up legal rights.
Can make gift promises (conditional gift). “If you go to the store down the block, I will buy you a coat.” There is not enough in the way of consideration. 2nd was not liable to Sr. in the event of breach, which is not fatal b/c of unilateral K. This case is borderline between gift and bargain. Ask, what are we trying to accomplish with consideration? 
Fischer (AC 41) – Father gives deed to incompetent daughter, who gives him a dollar for consideration, that she got from her brother. Court doesn’t seem to be concerned whether there was consideration for conveying land. Gift promises are not enforceable, but gift of the land had been completed. Court is concerned with consideration for the father’s promise to pay for the outstanding mortgages. No statute of frauds problem, as we are talking about retiring a debt on land, no conveyance of an interest in said land. Also, we have a writing. 
Circuit court found for P on directed verdict. Claimed consideration for promise to pay off the mortgage was $1, which the court says is really a joke, and not consideration. It doesn’t seem that this is funny, and was likely an attempt to make it legal and binding, which is nominal consideration, or a mere pretense of consideration, which is not sufficient consideration (see comment a, p. 618). 
Ideas here are not just the legal detriment, but also requirement of a bargain. Primary motive of father doesn’t have to be to get $1, but it has to be a motive. 
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Consideration – What it is, and why it is required. 

· We want consideration in the ordinary sense of the word: People should think about consequences of promise.

· Nominal consideration is an attempt to make it legal, but is non-binding.

· From Hamer v. Sidway we find that there would have to be benefit to the promisor or detriment to the promisee.

· Modern theory is the bargain theory, see Rest. 2d §71 on 617, idea is one of ‘mutual inducement.’ Must induce the performance, and the performance must induce the promise. If bilateral, each promise must induce the other. Psychic satisfaction is not good enough.
Moore v. Elmer (619)

· First, seems like a wager, which will not be enforced.

· Also, no consideration. Sometimes we hear of recited consideration (K says “in consideration of…”), which is at play here, except that the sittings likely induced Elmer’s promise, but Elmer’s promise likely did not induce the performance. (K seems to be made after sittings.)
· Thus, past consideration is no consideration under the bargain theory.
Mills (620)
Under Rest. 2d 617(4) fact that performance went to son doesn’t preclude this from being a bargain. Mills’ services induced Wyman’s promise, but said promise did not induce said services, as services were performed before promise was made (past consideration). Mills makes an argument that promise should be enforceable b/c there was an underlying moral obligation to keep it. Court holds that that is all well and good, but that a moral obligation is only valid if it derives from some other obligation, s.a.:
1. If there is a debt, and creditor, barred by statute of limitations, obtains promise of payment.

2. Services for care of minor child. (Can’t enforce K against minor, but parents have obligation to pay for promises to pay for infant’s care.)
3. Bankrupt person reaffirms discharged debt.

Infancy is the odd one here, as there was no legally enforceable promise at the outset. 

Why should morality and law be separated?

Webb v. McGowan (629)
Note that this was an action for unpaid payments up to time of suit, rather than SP or some such.

Statute of frauds doesn’t apply as 1) K could have been performed in under a year if Webb had died, and there was no conveyance of land or sale of goods worthier $500 or more.
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Webb cont. 

Under the bargain theory, there was no consideration, because while Webb’s actions induced McGowan’s promise, McGowan’s promise did not induce Webb to perform.

Under the bargain theory, past consideration (as in this case) is no consideration.

Distinguished from Mills v. Wyman as here the benefit was directly to the promisor, and in this case the promisor paid until death. 
Court notes that McGowan’s promise to pay creates a K implied by law, as McGowan is presumed to retroactively assent to a K. Similar rationale as in Cotnam v. Wisdom.

Is this an appropriate case for restitution? It seems that McGowan was obviously benefited, and Webb suffered grievous injury in performing the services. The promise in this case helps us put a value on the unjust enrichment, but Webb’s services were not normally sold by Webb, so the doctors in Cotnam were more likely to have expected payment for their services.
Rest. Restitution Sec. 112 – A person who without mistake, coercion or request has conferred a benefit is not entitled to restitution (officious intermeddler), except when the actions are necessary for the safety of the benefited party.
Note that Ala Supreme Court denies cert. and explicitly agrees with App. Ct.’s reasoning.

Holding is the principle of law or precedential statement or value of a case.
Rest 2d sec 86 (633-34)
Promise made in recognition of benefit previously received, binding to extent necessaty to serve justice. Not binding if (a) given as a gift of for other reasons the promisor has not been unjustly enriched, or (b) disproportionate to benefit received. 

Note, if no promise was made, don’t use sec. 86, go right to restitution.

Pre-existing (Legal) Duty Rule
Stilk v. Myrick (634)

Sailor unable to recover additional pay promised by captain (not under duress) due to lack of consideration.
Alaska Packers’ (636)

Sailor/Fishermen lose because they gave no consideration for the increased wage.
Pre-existing duty rule: Doing or promising to do what you are already legally obligated to do under K, cannot be consideration for a modification of said K.
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Note that although if you pay more it is unrecoverable, if you agree to accept less, you can still sue. Pre-existing duty rule has potential to invalidate perfectly valid contractual modification. It’s also not an effective tool to prevent coercion, as a party can structure things to make it appear as if there is consideration.
If not using consideration to determine formation, can use doctrines s.a. duress, fraud, good-faith, etc. These can all undo completed transactions, whereas pre-existing duty cannot.
If we enter into a K to buy Hornet, both can decide to rip it up. Then can create new contract. Revocation and novation, is a complete end-run around pre-existing duty rule. However, in order for this to work, there has to be a moment in time where both parties can walk away. If not, then it is nothing more than a modification.
UCC 2-209(1) & Rest. 2d 89 reflect modern ideas re: enforcement of modification.

Credit and Debtor say that D owes C as indicated. D sends C check as indicated stating that endorsement constitutes agreement to accept amount in full payment of all claims. C sues D for remainder, who wins? 

	Creditor
	Debtor
	Check
	Winner

	$100
	$100
	$50
	P-Creditor (no consideration for reduced amount)

	$100
	$50
	$75
	D-Debtor (compromise; P accepting $25 more than D thinks he owes as consideration). Were C to cross out disclaimer, D would still win, as as Offeror D is master of the K.

	$100
	$50
	$50
	Some say P-Creditor, as there is no compromise, but other say that there is a compromise, as creditor agreed to take the amount that D owed. Unliquidated debt.


Brian Construction (644)

Contractor having excavation done to build post office in Bristol, CT. Sub-contractor finds lots of unanticipated underground rubble, and refuses to continue, and super cites agreement to do everything requisite and necessary. General agrees to pay costs of removing rubble, plus 10%. Sub argues that second K was not a legitimate K as it was not authorized by the higher ups, but as GC wasn’t authorized to make that agreement, GC may not (be able to) pay. 
Under pre-existing duty rule, D is liable under either K1 or K2. Argument is that in certain circumstances (s.a. unforeseen circumstances) it becomes fair to enforce modification agreed to by both parties, which operate as an exception to the pre-existing duty rule. Also, if something is clearly beyond the scope of the original K s.t. one party has a new benefit and the other had a new detriment, there is sufficient consideration, and so the pre-existing duty rule does not apply. 
UCC 2-209 (1) does away with the pre-existing duty rule, but you do need good-faith. Some state statutes require the modification to be in writing. Can make some good-faith modifications unenforceable, and can make some 
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Wis. Knife Works (AC 44)

Actual K did not have set dates for delivery, D’s acknowledgement of POs included delivery dates. Delivery was late, and Wis Knife works may have been able to sue, but didn’t and later sent more POs.
No Oral Modification (NOM) Clause prevents modification and fraudulent claims, and acts as a control devise over your own people. Common law did not enforce NOM clauses because it was seen as a limitation on the freedom of K. Today, people consider the right to bind oneself into the future is more important, and so NOM clauses are supported.
Sale of goods, so UCC applies. 2-209 (2) (p. 855)

Unsigned modifications are void unless both parties sign, ‘except’ regarding merchants, which is likely to prevent overarching form contracts. As 2-209(2) applies, trail judge should have instructed jury that it needed a signature to be modified. Posner notes, however, that because of 2-209(4) there is harmless error that would not require remand. 
2-209(4) says that an attempt at modification can count as a waiver, but if all such modifications are waivers, then 2-209(2) has no meaning. Poser says that to distinguish the scope, (4) only applies if the other party has relied on the purported modification. (5) says that waivers exist only where there is reliance, and can be retracted unless there is reliance, so waivers can never be retracted. Posner says that (4) is limited to attempted modifications, whereas (5) covers all waivers. Posner feels that his result gives effect to the NOM clause, but also prevents other party from being hurt by relying on others’ modifications. 
Easterbrook :
Starts out by saying that reliance is not required. First, there is nothing said about reliance. Second, waiver doesn’t require reliance. Finally, look at 2-209: Posner tried to save 2-209(5) by saying that it had a broader domain than (4). Easterbrook says that they have the same domain. “Waiver” means “waiver.” In fact, 5 is a qualification of 4. You have a waiver in 4, and certain of them can be retracted as per 5. 4 and 5 work together to draw a distinction between the executory and completed portions of the K. Oral waiver could effect executory portion even w/o reliance, but until there is reliance, it can be waived. May also be wise to treat oral waiver with suspicion, but to focus on performance suggesting waiver (e.g. continually accepting late deliveries). 
3 characterizations:

1. No modification of delivery terms, and thus breach

2. There was a waiver, but it was retracted by filing suit. Here, P cannot collect for damages before revocation, so both parties walk away.
3. No effective modification that made new dates, so [lost what was said]
Easterbrook says that Jury rejected Wis. Knife Works’ view of the events, and thus both parties simply walk away. $30k for D was a separate thing and has nothing to do with the analysis. 
Posner and Easterbrook would disagree when:

· Waiver of executed portion, but no reliance. P says ineffective, E says waiver effective.

Easterbrook:

2 – Modification must be in writing

4 – Attempted mod. May act as a waiver.

5 – Waiver can be retracted unless there has been reliance.
Waiver – Intentional Relinquishment of a Known Right

Batsakis (AC 55)

According to parol evidence might seem not able to argue that received anything other than $2k. Under the common law, however, you can offer evidence that the facts differ from what was stated in the writing, but cannot offer evidence that the agreement was different. 
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This case talks about three concepts:
1. Want of consideration – K was never valid because there was an absence of consideration from the start. Here, even by her own story, D received something to support her promise to pay.
2. Inadequacy of consideration – Court doesn’t care if it was a bad bargain (e.g. one side’s consideration is worth a lot more than the other’s). Mere inadequacy of consideration will not void a contract. Not up to the courts to put values on things; that is up to the parties.
3. Failure of consideration – Breach. Consideration was never delivered. Here, according to her own testimony, P delivered what was promised.
Given the arguably abusive situation here, the presence of consideration shouldn’t be the only thing considered by the court.

Dyer (655)

Not within the statute of frauds as anything measured by the life of a person is not covered.

Dyer (supposedly) forbore litigation re: his injury in exchange for lifetime employ. 

D argues that P never promised to work for them for life, and thus there was no consideration as by not suing them he didn’t give them anything as he had no cause of action. 
Lower Ct. gave Ds SJ, as no consideration as a matter of law. Court thus determines when agreeing not to sue is consideration for a promise. 
Policy concerns:

1. Fear of extortion, but if both parties think there is a bargain, why not enforce?

2. Want to promote settlement/compromise. It makes everyone’s life easier, and there is less litigation (yay lazy courts).
D says that you have to have a legitimate claim (both parties see it as potentially valid at time bargain is formed) in order to have consideration – Objective test.
Subjective test is met as long as the forbearing party believes that there is a chance of winning. Could be better than objective as good-faith prevents abuse of the potential claimant.
Rest 2d. (p. 657) allows forbearance of claim to be consideration if either the subjective or objective test is met. 

Court here says that good faith is good enough, and so allows it to be consideration.

Fuller on consideration (Perspectives 199)

Four functions of formalities:

1. Evidentiary Function – Proof of consideration evidences that a promise existed.
2. Cautionary Function – Forces parties to consider before acting.
3. Channeling Function – Provides an easy way to make a promise legally binding.
Formalities are useful when:
1. Comparatively important transactions

2. When circumstances do not provide adequate assurances (e.g. sale of car v. sale on NYSE floor)

Substantive bases for enforcing Ks:

1. Private Autonomy – Fuller is not a fan of the will theory

2. Protecting Reliance – Reliance may support autonomy, and provide an independent basis for achieving the same result, or may conflict w/ autonomy.

3. Preventing Unjust Enrichment – Same as reliance but doubled, because where in reliance, one loses from equilibrium, with unjust enrichment the other also unjustly gains from equilibrium, and the court must equalize between the parties.
1. Gratuitous promises w/ no reliance

2. Half completed exchange

3. wholly executory exchanged

4. ancillary transactions

5. unbargained for reliance

6. nominal consideration

7. Moral obligation – Using simple arithmetic, says rather than seeing it as 0+0=0, we should see as ½ (what one should do) + ½ (what one agrees they should, and promises to do) = 1 (being legally bound)
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Channeling effect: Provides a way to make it legal. Also helps in diagnosis, as court can find the selection of a particular channel shows that something was intended to be legally bound.
Ch 10: Intention to be legally bound.

Under common law, promises under seal gradually became less common. Most states have either eliminated or reduced the impact of a seal. Rest 2d recognizes the seal in sec. 95. 
Schnell (672)

Justifications for enforcing the promise:

1. Wife’s wishes support a claim of moral obligation, which fails under the bargain theory.

2. 1¢ received as consideration, void under bargain theory as it is obviously nominal consideration, and court says that it isn’t consideration at all because it is not part of any inducement for his giving the promise.
3. Signatures all sealed. Court says that this is not consideration under the bargain theory.
4. Court suggests that P gave up right to sue in exchange for K, but court takes objective approach to analysis of forbearance of claim, and finds the original claim was groundless, so forbearing not consideration.

Thomas (688)

If Thomas got something from the payee or somehow his liability to them is reduced, then it is in a better position than had the K been performed.
I customer w/ a checking account has a right to stop payment, as the check is an order on the bank to pay a specific amount, and the order can be revoked as long as it has not been paid out. Normally the funds would have to be returned to your account by the bank. If you got some benefit from the payee, bank likely could not collect from you or the payee. 
In this case, there was a clause excusing the bank from liability if the check is paid through mistake. P argues that it is inoperative as there was no consideration for the form, as he is giving up right to collect from mistaken payment by bank, and is getting nothing for it. The other side says that PA had enacted the Uniform Written Obligations Act, and so in stating your intention to be legally bound, freedom to contract overrides common law principles. The potential problem with this, is that a line will be added to pre-printed forms and consumers will give up their rights without reading said forms.
Ferrera (693)

P seeks to give legal effect to the proscribed procedures in the employee handbook. Under bargain theory, it is conceivable that Ferrera used information in the handbook in decided to take/maintain her position. Neodata likely didn’t bargain, however. Court refuses to enforce b/c handbook had a clause stating the right to discharge employees was expressly reserved, and there was a clear and prominent disclaimer that handbook was not a contract.
Evenson (694)

Disclaimer here did not protect the company because of behavior inside the company suggesting that they regarded the procedures as mandatory. In some sense, this is a view that their later conduct waived their rights to deviate from the stated procedures.
Eiland (696)

Student denied medical degree, as it is made clear in handbook, student has no rights.

2/20/08

Barnett’s A Consent Theory of Contract (Persp. 233)
Barnett says that contract duties are based on a promise and some other factor extraneous to the factor, which for Barnett is consent, or a manifest intent to be bound and/or alienate rights. This is different from the will theory, as it is an objective theory. Contractual obligation should be viewed within the real of rights, noting that property law deals with initial acquisition of entitlements in real and chattel resources, tort law deals with the protection of and proper limit on resource use, and contract law deals with transfers of rights between rights-holders. 
Consent is the moral component of contract law. It is a freedom based idea, but there is a distinction between freedom to contract (if rights-holders consent to transfer rights, they should be able to do so and have it enforced) and freedom from contract (preventing people from being forced to transfer their rights without their consent).
He distinguishes between a formal contract (e.g. something under seal, stating intention to be legally bound, nominal/recital of consideration) and informal contracts (indirect evidence of intention to be bound; e.g. bargains).
Should be a defense to enforcing a K when circumstances deprive manifestation of consent of its moral, and thus legal, significance. Three general categories of defenses: (1) duress, fraud, etc., (2) inability to consent; e.g. intoxication, and (3) mistake, impractibility and frustration.

Braucher’s The Regulatory Role of Contract Law (Persp. 245)
Criticizes Barnett as viewing consent as being express, conscious, and individually controlled in a very binary fashion. She notes that consent is a K is less about consenting to what you are getting and consenting to a change in position. It is not an individual choice, but rather a social construct, and so some external arbiter must determine what does and does not constitute consent. Contract law has to make decisions about consent not just about the fringe cases, but about every one. Criticizes Barnett’s view of where rights come from: rights are not derived from entitlements, which are unequally distributed. Why should what your ancestors owned give rise to a moral basis for property rights? If there are uneven distributions, these seemingly neutral rules perpetuate this inequality in the name of freedom. How is that moral, and why should entitlements be founded strictly in history? Also Barnett’s libertarian conception of freedom (p. 251) as he focuses on negative liberty, or that one can do whatever they want as long as they don’t hurt others, whereas she advocates positive liberty, where there are minimal conditions s.t. people can make choices (allowing people to do what they want to do, not just being left alone by government). 
Consent theory also favors security of transactions over validity of consent. (Barnett presumes that there is consent, and enforces unless there is some compelling reason not to.) 

Finally there is a discussion of limits on ability to consent to oppression. One cannot sell themselves into slavery. The sum total of one’s freedom would be dramatically reduced by such an act. She discusses contracts for surrogate mothers, as their judgment is often manipulated into feeling that they are giving a gift, whereas the parents view her as merely providing a service. If what we are truly concerned about is the freedom of the surrogate mother, you shouldn’t enforce the K after birth against her will. 
To Brian Bartlett: “I’m not saying what you were saying was wrong. I’m just saying that it was unhelpful.” ~Pettit, 2/20/08

Promissory Estoppel

Ricketts (701)

No consideration under the bargain theory. Grandfather appeared to give the money regardless of whether or not she gave up her job. A note given in expectation of consideration but not binding it, is not sufficient for bargain consideration.
2/25/08

Court uses what they call “equitable estoppel” where one party relies on the statement of another, and thus makes the promise enforceable. Court suggests that having intentionally influenced P to leave work binds the promise, as this reliance was in the contemplation of the promisor. 
Equitable estoppel (estoppel in pais) is where one is estopped by a statement of existing fact.

Promissory estoppel is where one is estopped by a promise that they made. 

Two arguments about how to compensate for promissory estoppel. First, expectation is the natural amount. Second, as reliance is the crux of forming promissory estoppel, it should be the natural form of recovery. 

Greiner (706)
Mother tries to evict son, and he demands a deed conveying to him the land. Court finds that Maggie (P-mother) promised to give Frank the land. On the one hand you could find that Maggie intended to be bound to convey, but on the other there was a formality (executing a deed) that could be used to bind, which she refused to do. 
Could argue this is stronger than in Ricketts b/c here Frank moved, moved buildings onto the land, improved it, and we want to prevent unjust enrichment of the mother by letting her keep the improvements that Frank made. On the other hand in Ricketts there was a written promise, and here there was a refusal to complete the formality. It doesn’t seem that there was a bargain here, as the prospect of Frank coming to the land was not why P promised Frank the land. 
Note that formalities may substantiate binding, as would acquiescence of the promisor to the promisee’s reliance. Court does not mention statute of frauds, even though it was an oral agreement for land, because D had partially performed. 

Allegheny (709)

Pledge given in consideration of decedent’s interest in Christian Education. Not legal consideration. However it seems that the court ‘invents’ consideration in a donation setting. 
2/26/07

Here we have a unilateral K, as the return promise was the immortalization of her name in the form of a scholarship fund. As such, implied promise derived from Allegheny’s acceptance of the $1k. 
It seems that Cardozo might have decided it differently had D not given the gift before she died. He might have ruled the same way, but would have had to write the opinion differently. Cardozo seems to view promissory estoppel as being part of consideration, and so the modern concept of consideration as shaped by promissory estoppel allows the consideration in this case. Note that promissory estoppel doesn’t develop in NY rapidly, which is likely due to the fast and loose approach to consideration. 
Feinberg (716)

Promise was induced by her 37 years of faithful service, but said service did not induce promise. 
2/27/08

Gimbel’s legal argument is that he revoked the offer before it was accepted. Could have, but did not, argue that they didn’t make an offer, as it was sent to 20-30 GCs, likely because they used the terms “offering” and “absolutely guaranteed.”
P argues that in acting on the bid, they accepted the offer, which is prior to D’s revocation. Judge Hand, however, didn’t buy that argument as the GC didn’t intend to be obligated to the sub upon submission of the bid.
Hand’s view of the appropriateness of promissory estoppel in cases like this is that it has no relation to offer and acceptance. He says that it applies to gift promises. Offeree cannot reasonably rely before accepting. Offeror is making no commitment unless and until his offer is accepted. 

In the future, P could have entered into options Ks with subs.

Drennan (725)

According to Judge Traynor, there is no bilateral K formed as there is no evidence that D offered to make bid irrevocable, nor is there evidence that the use of D’s bid was an acceptance. Further, there was no option K. 
Argument is that in unilateral Ks when there is partial performance, the offeror cannot revoke. The reliance, then, is enough to make the offer non-revocable, as D not only expected but wanted P to use his bid. 
Can promises carry implied promises not to revoke? It looks like their approach is in interpretation of promissory estoppel. Are there factual differences between these cases? No indication of how many GCs the Star Paving’s bid was sent to. Also, in Star Paving, the GC wasn’t aware of the mistake until after bid had been accepted, thus Baird could have withdrawn its bid. In Baird there was also clear indication that the K was not to form until after award of construction K to Baird, putting Baird on notice that it was revocable until then. Traynor also notes in Drennan that implication of revocability would have made offer revocable. Also, in Drennan the GC had to list the name of the subs by law. 
Basically this case finds that an offer can have promissory content, and thus can be the basis of promissory estoppel, which view has been adopted by the Restatement.

It seems that the award here was expectation, as it serves to put P in the position they would have been in had D performed. Could argue that GC wouldn’t have gotten the K had D not screwed up. Other option is that they had gotten the K despite using the next lowest paving bid. Reliance could equal expectation if you assume that a change in cost to the GC in the single percentage range won’t change their profit. 

3/3/08

Goodman (730)

D was local distributor who promised Ps that they would qualify, and informed them that they had qualified for a franchise to sell Emerson Radios. Application for franchise was denied, and so P sued. No K, but P granted award.

Equitable estoppel regards statements as to existing facts/past, and promissory estoppel relates to future (promised) events.

Court affirms ruling below, and adjust remedy to exclude expected profit (reliance, not expectation).

This is not a contract claim, and is closer to a quasi contract. We could also use restitution here, although it doesn’t seem that the Defendants were enriched in any way. 

Special verdict, series of specific qs answered by jury.

Promise to grant was conditional. Who deal depended on satisfactory 

Rest 2d 526(c) (742)

Fraud or misrepresentation allows for reliance w/o promissory estoppel.

Rest 1d 90 and Rest 2d 90 – in 2d the reliance doesn’t have to be of definite or substantial character, and allows for damage to third person (Ms. Hoffman). Also add subsection 2 s.t. charitable subscription or marriage settlement does not require reliance.
Note that loss of profit from trial store is not really expectation (as the profits from the new Red Owl store would be), however it arguably isn’t really reliance as the trial store wouldn’t have been bought if the promise weren’t made.
Laura’s Notes

Goodman v. Dicker, pp. 730

D were local distributors of Emerson Radio, and they contacted P to encourage them to purchase an Emerson franchise.  Distributors told P that if they applied, their application would be accepted and they would get a franchise.  They would get an initial delivery of 30-40 radios.  P did not receive radios or franchise.

P sues.  Trial court ruled in favor of Dicker (P), saying no contract but was estopped by promissory estoppel.  They got $1500 ($1150 for what they spent, $350 for loss of profits).  D appeals.  They say there was no binding promises, and they are not estopped because there was no promissory estoppel.  They saying that if the franchise had been granted, it could have been revoked immediately.  And P understood that from the beginning, there was no fixed terms.  

Court responds that that is not the issue.  It’s more about P’s reliance on D telling them that franchise would be granted.  Appellate court agrees with trial court.

Equitable estoppel (misrepresentation of something already happened) or promissory (something that is supposed to happen)?  Timing is the distinction.  Statement of existing fact (I renewed your contract) is equitable.  Promissory is you make a promise (I will renew your contract), so future facts.  

Here, D said that the franchise HAD been granted, so is this equitable?  Yes, D said that franchise HAD been accepted (pp. 731).  The franchise WOULD be granted.  Mixture of both promissory and equitable.  “Would” is future/promissory language.  “Had” is equitable language.

Appellate preserves plaintiff’s win, but they adjust remedy.  They reduce to $1150, and do not give them the $350 in lost profits.  The $1150 is reliance, and the $350 is expectation.  The court doesn’t grant expectation damages because the doctrine they are relying on is reliance.  They seem to be saying that expectation isn’t appropriate in this kind of case.  Is that appropriate?  

Franchise at will, it could be terminated the second after it’s granted.  This is the argument for NOT getting the $1150.  P took the risk, knowing that the promise could be kept and then terminated immediately.  Would they get the $350 if the promise had been kept?  It assumes that they sold the radios.  They did promise 30-40 radios, but they didn’t allow any length of time for the franchise, so argument that it should be flipped.  

They are in a losing contract until they get more radios, which is why here the reliance is higher than expectation.  P basically says that they understand that D could terminate the contract, but they don’t think that they will, given that P is selling the radios.  They think that in the long run it will be profitable for them.  So, they will get more radios to sell and make a profit. 

If the court had awarded the full $1500, is that overcompensating?  Yes, it would put them in a better position than if contract had been performed.  The $1150 is essential (not incidental), as it is necessary for P to perform their part of the deal.  Some courts have allowed a presumption of $0 profits (recoup expenses).  The verdict here could be consistent with that.  

This case is an example of using promissory estoppel for something other than a contract claim.  If it’s not a contract claim, what is it?  Quasi contracts (actions brought by breaching parties, contracts brought by unconscious people, etc).  This is restitution.  It’s a measure of damages or a free-standing theory.  It’s not a contract claim at all, but rather a free standing claim.  Promissory estoppel claim here may also be a free standing claim, more akin to tort than contract theory.  

If it is tort theory, then we don’t have to deal with illusory promise argument (that it could be revoked), don’t have to give expectation damages (and indeed we shouldn’t).  

Hoffman v. Red Owl Stores, Inc., pp. 732

Hoffmans wanted a RO franchise.  They sold their bakery, they bought and sold a practice grocery store, they moved, and they rented property.  They didn’t get the franchise though.  RO kept upping the amount that the P needed to get it, even though they had initially agreed to $18,000.

P sues.  Jury ruled for P, special verdict.  Series of specific questions to be answered by the jury.  After the jury/court answered the questions, P moved for judgment on the verdict and D moved to change the answers to Q3-6.  Judge enters order that new trial be had on sole issue of damages (Q7).  Only on one particular thing – sale of practice grocery store.  

D appeals.  P cross-appeal.  Why is this case here?  Does this case advance the case of promissory estoppel beyond where it was in Drennan?  Where we started in Rickets, idea was that promissory estoppel could take the place of consideration.  You didn’t need consideration because of promissory estoppel.  So, started on consideration grounds and Hand said it should stay there.  Traynor said though in Drennan that there doesn’t need to be acceptance.  

Red Owl says there doesn’t need to be consideration, acceptance or even an offer.  It talks about the nature of promissory estoppel (pp. 739).  It says “it would be a mistake to regard an action grounded on promissory estoppel as the equivalent of a breach of contract action.”  On pp. 740, “this is not a breach of contract action.”  The court is explicitly saying that this is something other than a contract action.  What follows form this?  Don’t need consideration, or acceptance, or an offer – these are all contract ideas.  SOF, parol evidence rules, contract damages rules – none of these apply. 

Appellate Court affirms what the trial court did.  They allow all recovery but there must be a new trial on the sale of the grocery store.  

Is this fraud?  Make a promise or statement, knowing its false or you’re not going to keep it when made.  Probably not fraud.  Problem is that Lukowitz wasn’t making the final decision.  He was misrepresenting his authority though.  §526 (c), pp. 742.  Lukowitz knew that he didn’t have the authority to say that $18,000 was enough.  He wasn’t calling the shots. 

Was reliance by Hoffmans on these promises reasonable?  Yes, if they believed that Lukowitz had the authority.  They had no way of knowing otherwise.  This is apparent authority (as opposed to actual authority).  Lukowitz says though to not tell the “front office” about bringing in his father in law.  This should have raised some flags that Lukowitz wasn’t in the front office/in charge.  But this came relatively late in the game.  

Compare Restatement 2d, § 90 and First Restatement, §90:

Took out language of a “definite and substantial” character in 2d.  Added the language “or a third person.”  This is relevant to our case, with respect to a bakery building, they said that half of it was Mrs. Hoffman’s.  Subsection (2), “charitable subscription is binding under (1) regardless of reliance.”

Damages:  Court says they can get the difference btw sale price and fair market value price, but they can’t get lost profits (from tourist season).   Loss profits from sale of practice store.  Is this instance of lost profit expectation?  Could be reliance.  Expectation profits would be those from the Red Owl store.  The lost profits from this sale is more like reliance (if anything).  They wouldn’t have sold store, but for the promise, but then again they wouldn’t have even bought the store but for the promise.

This case is the high water mark for promissory estoppel.  From “Death of a Contract” 1974 book --- “contracts are dead.”  Said that students shouldn’t even study contracts in law school.  Generated a lot of interest.  

In 1980s, pendulum started swinging the other way.  Away from death of contract to more formalism and adherence to formal contract study.  In mid 1990s, overwhelming majority of promissory estoppel claims are unsuccessful, and that is true today.  It’s considered a last resort effort.  It’s not a good strategic move to use it, unless you have nothing else.  

Moved a long way from Rickets.  

3/4/08

Blatt (752) “Agents” for student organization told P that if he were in the top 10% of his class he would be eligible for membership.
P tried to argue unilateral K, but there was no consideration for the org. (all benefit of P’s standing went to P). 

Also there is argument that courts shouldn’t be involved in academic honors. 

Promissory estoppel can be considered to be more like K law (substitute for consideration) or more like tort (hurting others with one’s words). Here, judge seems to think that estoppel is more like K law, noting that it can work in place of consideration. 
The court seems to emphasize that P’s reliance was not of a definite and substantial character (which requirement was removed from Rest. 2d).

Court says that either USC didn’t make a promise, or if they did it was one of eligibility. 

There is a lot of flexibility/ambiguity in the rule of avoiding injustice. 
Ypsilanti (758) 
GM seeks multiple tax abatements, all claiming (as required by statute) that the abatements will add or prevent reduction of jobs. Town seeks injunction preventing GM from pulling out until end of abatement. 
Circuit judge felts that promissory estoppel was available here, as it avoided injustice for the town. He said GM promised that they would continue to run if there was favorable market demand for the cars made at this plant. As there was favorable demand for the cars, they had to keep the Ypsilanti factory open. 
Appeals court (767) reverses, noting that mere fact that corporation solicits tax abatement cannot be evidence of a promise as the purpose of an abatement by definition is to encourage companies to locate there. Also, court notes that statute allowing abatements requires corporation to represent that there will be job creation/retention. Appellate court criticizes some of the evidence that trial court used to find a promise, such as statements of the state tax commission which is not D’s statements. Also, the plant manager’s speech, in which the hopes for future employ are outlines, was qualified by favorable market demand. Further, people in the town expressed concern that GM wasn’t promising to say and the town moved ahead anyhow. 
Alden (772)

Elvis provided attorney for g/f’s mother to get divorced, and said that he would pay off remaining mortgage. Husband and wife jointly owned house, and husband’s portion of the equity was determined to be worth approximately $5k. Wife pays the husband and is no longer liable under the mortgage. 
When Elvis died, the estate refused to pay and her (Elvis provided) lawyer had to remove himself due to conflict of interest. Eventually wife gets divorced, and sues estate to pay for mortgage.
Trial court denies recovery, appeals court reverses, and SC of Tenn. reinstates trial court’s finding. The SC finds that although there was reliance, it was unreasonable as P failed to disclose the estate’s refusal to pay for the mortgage before the court allowed her to take on the obligation. 
Section 90 doesn’t say that reliance must be reasonable, but that promisor should reasonably expect reliance. 

3/17/08
Part IV: Performance and Breech

Ganem p. 806

S&S leased land from Ganem w/ min. rent of $22k/year + 1.25% of gross sales above a ~$1.27mil if sales of this and another store exceeded $3mil per year plus real estate taxes. S&S opened other nearby stores, and tried to close store and continue paying min rents. Lessor threatened to sue, and S&S seeks declaratory judgment, and lessor counterclaims for breach and seeks reformation of K to force S&S to keep store open. 
Trial Ct. found lease did not require S&S to use premises for any particular purpose. Lease said nothing about that at all. 

As the base rent is significant, it seems to be the basis for the K, not the percentage, and so the percentage isn’t mandatory. In order to force S&S to continue, lessor would have to have reason to believe that it was obligated to continue operation, or that S&S’ actions were spiteful, etc. 
Food Fair (809)

Here they explicitly talk about the obligation of good faith. 

Rest 2d and UCC impose an obligation of good faith in every K. (p. 812)

Posner talks about good faith requirements, and basically equates it to being honest. 

Rest 2d. requires “more than honesty” and includes evasion of spirit of bargain, lack of diligence, willful rendering of imperfect performance, abuse of power to specify terms, etc. 

Only responsible for old article 1 of UCC 1.201.19 (p. 798)

(p. 812) UCC 1-203

2-103(1)(b) (p. 812) – special requirement for merchants. 

Step Saver take II (814)

Warranties.

“A promise that certain facts are true.”

An implied warranty a warranty implied in law, and apply unless explicitly disclaimed by the manufacturer.

Seller has to know that buyer is relying on statements, and buyer has to so rely. Say you go to Home Depot and buy shingles, which are fine. Relying on their “you can do it, we can help” ads, you go in and ask them to help, and they give you shingles for a pitched roof, not a flat roof as you specified, you have a breach of warranty of fitness. 
In Step Saver, the Wise terminals didn’t work for two particular programs, which is a warranty of fitness problem, as 

Be familiar w/ UCC 2-314 and 2-315 (817)
This is a fitness case, and there is no evidence that compatibility with those programs was a requirement for purchase. 

Step-Saver appeals b/c judge instructed jury re: implied warranty of fitness (which jury found was not violated). Appellate court says instruction was proper.

Has step saver prevailed, remedy is difference between value of good at time and place accepted, and value had the performed as warranted. (expectation)
3/18/08

Royal Business Machines (818)

Copy machines bought from RBM caught fire, and Booher sued for fraud/breach of warranty. RBM counterclaimed to collect the $$ owed.

UCC applies because it was a sale of goods.

8 Alleged express warranties, def. thereof taken from UCC 2-313:

(a) Affirmation of fact or promise

(b) that relates to goods

(c) that becomes part of the basis of the bargain between the parties

Must establish all three. If not warranty, could be mere opinion or puffery. 

Fact v. Opinion:

i. “This car gets great gas mileage.” Opinion

ii. “This car get X mpg in city and X mpg highway.” Fact

Court proceeds to eliminate the alleged express warranties by calling many of them puffery, s.a. nums. 1 & 2. Also, affirmation of fact must relate to goods sold, so eliminates 3 & cost of supplies, 6.

What is left is [part of 4], 5, 7, & 8. 

As for basis of the bargain requirement, it is basically a reliance argument, where the P has the burden of proof. If the buyer knows the statement is untrue, it can’t be the basis of the bargain, and buyer’s expanding knowledge based on prior dealings is relevant.

Warranties and disclaimer thereof.

Schneider (832)

Car sold “as is” and was found to be very rusty.

Tries to return car, and dealer refuses.

UCC does apply to consumer transactions unless displaced by a statute. (See. 2-102 on 78)
Implied warranty of merchantability in every K. The car was not merchantable, but they contracted around it by selling the car as is.

See UCC 2-316(2) (p. 836)

Best argument for warranty is when buyer was told that there was a rust problem in the trunk (express warranty?). Per UCC 2-316(1) if you can’t reconcile a statement w/ the disclaimer, the statement wins. 
Fraud would only be applicable here if the seller knew the underside was rusted. 

“Failure of essential purpose” comes from 2-719(2). (p. 147)

Unconscionability and mistake could also be possible other arguments.

3/19/08
Inman (840)

Written 1-year employment K. P fired after 4 months, and sues. P failed to give 30days written notice of suit and failed to wait 6mo to file suit as per his K, and D moves for SJ. Trial court found for D on SJ. Court says notification clause is undisclosed, but seems to be to allow company a window to rectify the situation. Could also be to preclude employees from suing. 
Court talks about freedom of K. It notes that there is nothing to suggest that P did not understand the agreement. If a clause can be abused, it should be fixed by the legislature. Inman argues that filing suit constituted notice. The court rebukes this by saying that if that is the case, he still failed to wait 6months before filing suit. As such, notice cannot be fulfilled by filing suit per the K. 
Condition precedent – something that must happen or not happen after formation of a K before there is a duty of immediate performance. (P has burden of proof)
Condition subsequent – something that happens after duty arises that discharges that duty (D has burden of proof).
Inman argues that this is not a true condition precedent, as D offered no defense, which waives his burden of proof. Court says that P has duty as it is stated as a condition precedent, and thus D does not have to even raise it. 
Note that rest 2d. eliminates the term “condition subsequent” and uses “discharge of duty” in its place within the rest.

P also raises argument of anticipatory breech – that D breeched the K, and thus cannot rely on the K. Court says that this only holds if employer had stated that they weren’t going to provide by the K. Also, provision of K makes no sense under this argument, as the referenced provision would be inoperative if this is true. 
Smoke ball problem (844).

When was the K formed in this case:

1) When smokeball purchased

2) When she used it

3) When she caught the flu

Likely formed when she purchased the smokeball, because Carbolic only wanted her purchase money. The company did not have a duty of immediate performance once they took her money – when she notified them of getting the flu. This shows difference between time of K formation and time of duty of immediate performance. Thus catching flu, etc. are conditions precedent as they proceed the duty of immediate performance. 
Fursmidt (AC 60)

P entered into agreement to pay D $325/mo in exchange for ability to work in D’s basement for 3 years according to D’s definition of adequate services. After 8 months, D notified P to leave, and was replaced by someone else paying less. 
At trial P wins, and D-hotel appeals asserting that court erred in instructing the jury using an objective standard. Jury was told to determine if services were reasonable. 

Express condition of satisfaction – K says that one party must be satisfied w/ performance of other before 1st party has duty to perform.  
Court makes distinction between two categories of satisfaction: (1) “operative fitness, utility or marketability” (objective (reasonableness) standard) and (2) “fancy, taste, sensibility, or judgement” (subjective standard). 

Note that court can find that D was feigning dissatisfaction. Here it seems that they are genuinely dissatisfied, as the new provider paid D less $$. 

Could analyze by asking if hotel was acting if good faith – Hotel was honest. Quality of service is relevant, as it can speak to D’s dissatisfaction. That’s not to say, however, that D could be dissatisfied despite objectively good service. Note that if you want to be cynical, jury may be unable to make a truly subjective test despite the instruction to the jury. 
Distinction seems to be based on the fact that you can’t establish a reasonableness standard for someone’s fancy/taste/etc..
Court determines that it is more like fancy/taste, as the purpose of the K is for D to get good will from its patrons. It wants an image; service with a smile. 
The hotel also counterclaimed for damages, but said that honest dissatisfaction by D doesn’t necessarily mean that they can recover damages, as that is likely based on objective damages. This may be related to a concern regarding unjust enrichment/forfeiture. This is, of course, tied to restitution. 
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Howard (845)
P is tobacco farmer whose crops are damages due to rain in excess of $35k, insured by Fed. Crop Ins. Corp.. Dist. Ct. finds condition precedent s.t. P wasn’t allowed to plow the land, and grants SJ. P plowed the crops under to allow for new planting, and D argues that it is unable to ascertain damages accurately if it cannot see the damaged crops. P argues that there are two clauses where one explicitly mentions condition precedent, but the one that tells them not to plow omits that language, so not a condition precedent, but a mere promise. If that’s the case, farmers can still bring claim, might just be less a bit. Possible that D had to spend more $$ to inspect, which would be recoverable. 
Ultimately we’re trying to figure out the intention of the parties in forming the K. 

Also, note that there were legitimate reasons for plowing things under. This court finds that term was a promise, not a condition precedent, as (a) the law abhors a forfeiture, (b) the law construes contracts against the insurance company (more bargaining power; also the drafter), (c) presumption of promise over condition precedent. 
Chirichella (849)

D (Chirichella) contracted to sell their house to P for $39k. Contract was standard form with blank for date of closing. Parties wrote in “Coincide with 6” s.t. D could move into their new home smoothly. D never delivered home, and P sues for SP. Trial court grants SP, and Ct. of Appeals affirms. 
D argues that settlement on new house is a condition precedent for the K to sell to P. P argues successfully that it is neither a condition precedent or a promise, but a term fixing a reasonable time of performance. 
Term in a K can be:
1. A condition only (e.g. Carbolic Smoke ball P getting flu; fire in a homeowners ins. policy)

2. A promise only (e.g. promise not to plow under crops in Howard)

3. Neither a condition precedent nor a promise (e.g. Chirichella)

4. Both a condition precedent and a promise, “promissory condition” (e.g. K to buy Hornet for $500. If A doesn’t deliver, B doesn’t have to.) – Presumed case if simultaneous exchange.
Ways to avoid harshness of conditions:

1. Waiver

2. Estoppell

3. Excuse

Clark (852)

Clark is writing a treatise on Corporations and was to be paid $2/page if he drank and $6/page if he totally abstained from drinking. D pays him the $2/page, but despite promising to pay the full $6 despite his drinking, P sues for the additional $4/page. 
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Clark cont. 

Is Clark saying that the additional $4 was not a condition precedent? No. He is saying that is was a condition, but that West waived it. Waiver is constituted in that West knew about non-observance and not only accepted but sold book, and repeatedly said that Clark would receive the full $6. West argues that the extra cash was consideration and you can’t waive consideration. This is true insofar as you can’t waive yourself into a gift promise. Also if you promise to do something for $2k, then agree to do it for $1.5k, you can still get the $2k.
Court says that abstinence was not a goal in and of itself – it was a means to the end of good books – and therefore was not consideration. It was a mere condition, and therefore waivable. 

Waiver:


Express – voluntary or intentional relinquishment of a known (constructively or otherwise) right


Implied - 

Estoppell – Precluded from asserting a right because of acts or conduct.

Generally, distinguished from Waiver in that Estoppell requires reliance. Thus, waiver can be accomplished unilaterally. 

Modification – Formation of a new K, and generally requires consideration (note that UCC is an exception). Also requires mutual agreement.
The less material the disputed term, the more likely the court will find waiver. Note that the court emphasizes reliance which seems out of place. Also, court says the D could sue on P’s promise, but also says that it’s waived and thus cannot be sued upon. The easiest way to make sense of this is to say that it was a promissory condition, and the condition was waived but not the promise. Also, could argue that this amounts to a penalty clause and is therefore unenforceable.
JNA (856)

JNA Realty owned some land (building) in NY, and leased it to two tenants for a 10-year term commencing 1964. There was a paragraph requiring notification of renewal. They sold the restaurant to a corp. and then sold it to Cross Bay Chelsea after getting modification from JNA that they will have the option to renew for an additional 24 year (rather than the original 10). At this point there was about 5.5 years left on the original lease, and the option expires beforehand. JNA sends letters reminding CBC to pay taxes, etc., but none to remind them about the option. A month and a half before the original lease expires, JNA says that they assume that because of failure to exercise option, they will be out at end of original lease. 

JNA sues to evict CBC. CBC argues that the consequences are so disproportionate to the error that they should get equitable relief. The court looks to see if this would be the kind of forfeiture that normally would invoke equitable relief. Normally it wouldn’t, but here there is so much at stake that it calls for equity. Evidence as to JNA’s loss was not allowed at trial, and so any prejudice to JNA has not been examined. 
Dissent – there is no difference between making the mistake on negligence or in bad faith here. There is not excusable fault but carelessness, and so equity should not be available. This should be a legal, not a moral, decision and so CBC should forfeit. 
Note that Rest. 2d. allows the court to forgive a “disproportionate forfeiture,” which is loose language but would likely involve a weighing of the two sides’ losses. 
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Kingston (864)

Merchant (Preston) contracts to sell Apprentice (Kingston) his facilities. K provides that P will work for merchant for a period, after which P will turn over the business and a third party (D’s nephew or otherwise). For 250lb/mo until value of stock down to 4000lb he will turn over the business and all inventory at end of period.

D refuses to give up business as he needs security to guarantee that he will get his monthly payment. 

Lord Mansfield states three kinds of covenants in Ks:

1. Mutual and independent (Promise)

2. Conditions and dependent, performance depends on prior performance of another (Conditions precedent)

3. Mutual conditions to be performed at same time (Conditions Concurrent)

Plaintiff should and would, at and before sealing and delivery of deeds, cause and procure sufficient security to be given to the Defendant. (paraphrased). Says “at and before”, but still talking about what P has to do. To make it a condition, talk about the consequences re D, s.a. w/o this, D doesn’t have to perform. 

Looking at the meaning of the transaction, seems to be a condition precedent, as essence of the agreement was that D did not have to trust the personal security of P. Thus security was a requirement to his giving up the business.
Idea here is that doesn’t want to rely on young guys credit. Collateral is to avoid lawsuit, so forcing turnover of business on promise to pay isn’t intent – security was a condition of turning over the business. 
This is called a constructive condition as the court reads it into the K. Justified as being what the parties intended. 

Rest 2d. (in statute book)

Sec 234 (statute p. 268) – where all are or part of an exchange can be rendered simultaneously, they must be rendered simultaneously unless explicitly stated otherwise. 

Sec 238 (statute p. 269) – When performances are to be simultaneously exchanged, each is a concurrent condition. 

Howard says presumption of promise not condition, but when we are talking about exchange of performance, presumption switches when simultaneous exchange of performances. 

Conditions:

· Express conditions

· Implied in fact – statements/actions clearly demonstrate intent

· Constructive (implied in law)


· Conditions precedent

· Conditions concurrent

In terms of time as related to other party’s duty to perform.

· Conditions subsequent

Could argue that this is a simultaneous exchange of security (business for adequate security). Wouldn’t seem to change the result. 
Jacobs (867)

P K’ed to build property for D for ~$77k, and after completed and D moved in D complained that P failed to follow specified manufacturing plant. When D discovers that pipe is of wrong manufacture, P looked at about 900ft. of the pipe and decided it wasn’t worth pursuing after being directed to replace the pipe. They asked for certificate of completion (to allow payment), which was denied. 

P sues for final payment of ~$3,500. Trial court found for D and excluded evidence that pipes used were of similar quality, appearance, market value and cost. Appellate division reversed and granted new trial. NY Ct. of appeals affirms Appellate decision. 

Case seems to be here to determine what is substantial performance and what actually constitutes breach. An omission like this can be made up for with damages rather than simply performance. It’s a promise v. condition kind of case. 
Two possiblities:

· Independent promise – have to pay damages, but other party has to perform

· Condition – Do not have to perform. 

· Some things are conditions if the departure from them is substantive, but promises if departure is insignificant. (CARDOZO ADDS THIS) Supposedly this group comes from justice and the parties’ intent, which are interrelated. “Intention not otherwise revealed may be presumed to hold in contemplation the reasonable and probable.” (869, top) Thus, the court assumes that parties intend just results unless otherwise stated. 
Cardozo says that P would not have agreed to repair trivial defects at all costs, and D would not have been willing to pay for that assurance. Why not say “whatever the K says, you have to do it exactly?” In a case like this, it’s harsh, oppressive, and counter to restitution (would result in unjust enrichment). If the breach was willful things might be different. Dissent disagrees with nature of the breach, claiming that it was either intentional or grossly negligently.
P could also argue that specification was a standard, not a requirement, and thus P fully performed. Dissent doesn’t buy this notion. Dissent essentially argues that P was at best negligent, and therefore should not be able to recover. As substantial performance is related to good faith, there was no substantial performance. Also, as only 40-50% of the pipe was as specified, it isn’t “substantial.” 
According to Cardozo, if the K clearly stated that if any work not exactly to specification was done, D does not have to pay then P wouldn’t be able to recover (including restitution). 
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Jacob cont. (872)

The language in the K still talks about the obligation of P. If you want it to be a condition, you have to talk about D’s performance: If you don’t perform, I won’t pay.
Remedies

1. Expectation – Cost of completion or diminished value (as in this case).

a. We give cost of completion unless to do so would result in unreasonable economic waste (Groves). Easy case as in Groves tearing down a house is economic waste, so only get diminished value. Note that the modern view uses a gross disproportion test rather than wrecking physical structure. 

Hochster  (876)

P was a courier, less a messenger but one who accompanies a traveler and takes care of hotel accommodations, luggage, etc. 

P contracted to accompany D starting June 1, 1852 for three months. On May 11 D wrote that he has changed his mind and will not be using P’s services and refuses to pay under the K. P sues on May 22 (before K supposed to start). P finds comparable employ elsewhere starting July 4 (contracted on between May 22 and June 1). D’s lawyer argues that no breach possible before K commences. Jury finds for P. D gets a Rule Nisi (tentative order; as opposed to a rule absolute) for nonsuit. 
In this appellate court, P wins again. Viewed as doctrinal case on anticipatory repudiation (a statement or other manifestation that such party will not or cannot perform his/her K duty when it arises; anticipatory to the duty of performance). D starts argument by stating that one cannot breach before K begins. Court says that this can be, but cannot be universally true. This case is somewhat problematic b/c as of June 1 P couldn’t perform either. 
First, court rebukes anticipatory breach impossibility argument – As soon as one breaches promise to marry or promise to lease suit is allowed before start of K. Court notes that it isn’t fair to force P to prep for a contract that he knows D is going to breach as it is wasteful and expensive. 
1. Is the aggrieved party’s (P’s) duty to perform immediately discharged upon notification of D’s intent to breach? Yes, as it speaks to mitigation.

2. Can the aggrieved party sue for breach immediately? Yes.

3. Can the aggrieved party ignore the repudiation and await performance? Yes, under both CL and UCC.

Standard rules of K stipulate that P must allege and prove tender of P’s performance and demand of D’s performance. Thus P had to show the $$ or ability to perform. Tender – an offer combined with a readiness to do what is offered – putting your performance forward. Why require tender? Suppose there is a K for sale of Hornet for $500. Before date, car is sold to someone else for more $$. When I show up to pay, I don’t have cash – in order to put the other party in breach you must show you were ready able and willing. Demand is request that someone else perform. “Here is your $500, I demand that you deliver the Hornet.” Why require this – prevents unnecessary litigation (e.g. forgot to show up and perform). Note that law does not require a useless act, so if clear that, say, car is totaled, don’t have to demand performance. If you hear from a 3rd party that car was totaled, if you buy another car you might be in breach. If you don’t you’re out a car and possibly failed to mitigate. 
Scott (885)

Scott (P) sold wheat to Crown (D). P got information that D didn’t always pay bills, and so refused to deliver w/o payment. Ks provided that payment would be $2k up front and remainder w/i one month of final delivery. P delivered all wheat under 1st K and before $$ was due performance on 2d K became due. P got word that D was unreliable from banker and Dept. of Agriculture. D’s driver came for grain under 2d K and P refuses to deliver until “we settle this matter.”
D finds out and notifies P by letter that P is in breach and D is not. P makes attempts to contact D by phone and doesn’t answer/return calls. On March 23 P sends letter and in early April demands payment at time of delivery. D replies and says that P must perform or D will be forced to cover. D eventually cancels the Ks. P sues D b/c D didn’t pay for performed K. D counterclaims that he lost money b/c unable to cover. 

In trial court, D’s counterclaim is dismissed. UCC applies as it is a sale of goods. According to UCC, can demand assurances when you have reason to believe that they will not perform. 
Court finds P had reasonable grounds for insecurity. However, their demand for assurance did not meet requirements of 2-609 (888) – not in writing, and although sometimes oral demands suffice, this was not such a case (e.g. prior relationship). Also oral demand was not clear that it was a demand for assurance. 
Lawyer’s letter seemed to be a demand to modify the K. Also, it is not clear that this is a demand for assurance, and the timing was off as it was sent after P’s failure to perform. Assurance demand cannot require other party to do more than they were required to under the K. Result is that D wins, as court determines that not only did D fail to repudiate, but P was in fact in breach. Now D can recover for both…
Can demand assurances from other party if you have reasonable grounds. If you don’t get assurances you can suspend performance and eventually consider the other party to have repudiated and thus be in breach. 
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Chapter on Breach

Lane (894)

Spring of ’92 Foster agreed to sell to Hammond Const. steel bridge components for Ohio DOT (ODOT) Foster to supply in two stages, and contracted w/ Lane to have lane clean and coat steel components as required in two stages. Work was to meet standards of ODOT. Lane did work on stage 1, but there was residue remaining and ODOT claimed had to be zero residue and Land disagreed and said they can’t meet that requirement. Hammond hires another sub to do the field repairs on stage 1, and cost charged to Lane. After deduction, Foster still owed Land over $7k. Foster then demanded assurances that Lane would complete stage 2, and would not pay until it had assurances. Lane says they won’t talk about stage 2 until they get paid for stage 1. Foster, per its obligations, hires another to do stage 2 work, at a price some $40k+ more than Lane K price. Foster sues Lane for breach, and Lane sues Foster for same. Trial Ct. finds for Lane, reversed on appeal. 
UCC does not apply as it is a K for services. According to Footnote 7 (897) it doesn’t matter if they apply UCC as the law is the same either way. 
First issue: Was Foster’s withholding of the $7k a material breach? This is important because if it is a material breach, under Rest. 2d than non-breaching party is discharged from the K. Only a material breach discharges the other party’s duty to perform. If breach is material, then performance is not substantial. 
Materiality determined by Rest. 2d Sec. 241 on 898. Rather than applying the factors, Court focuses on the K in its totality. Amount that Lane was deprived was only 5% of their total expectation. Also, uncontradicted that Foster planned to pay after he got assurances. Thus not material breach. 

Next, was Foster’s requesting assurance was appropriate. This is appropriate when there are reasonable grounds for insecurity with respect to performance. Did Foster have reasonable grounds to think that Lane wasn’t going to perform? Given the previous difficulties with stage 1, it seems that there was reason for doubt. 
As Foster had a right to demand assurances, Lane’s failure to provide assurances constitutes material breach. 

As a general matter, you don’t want your client to pay money and have to recover it from someone else. Risk of self-help, however, put you in position of breach, which is bad.

Kemp (901)

Signed K for endorsements of Reebok, which included that he only wear Reebok gear while practicing or playing, and he wouldn’t disparage the name brand. He did an interview with local paper and said that his favorite shoes growing up were Nikes. And arguably disparaged Reebok. 

Given that he was obligated to wear Reebok exclusively, his comments about today’s shoes must be regarding Reebok. 

Ramirez (930)

Ramirez went to buy a van, traded in their old one, and after much attempt to get the new van and numerous defects P tries to get their old van back. D sells tradein to innocent 3rd party, and oddly transfers title to Ps w/o Ps knowledge. Ds made profit of about $635 (by their calculation) on the used van. 
UCC does apply as it is a sale of goods. UCC applies on any transaction in goods regardless of who the parties are. 

Standard of performance for a sale of goods is perfect tender – Under CL, any defect no matter how trivial removes duty to perform. This is b/c in the past sale of goods was an intimate transaction w/ handmade products. Arguably this is different from the contractual requirelment for substantial performance as tender takes place at time of payment, and there’s no concern about unjust enrichment. Also, there’s no risk of forfeiture by the other party. 
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Ramirez (cont.) UCC 2-601 (p. 909) embodies perfect tender rule. There are a number of things that mitigate the harshness of the perfect tender rule. 
Limitations:

· It is a default rule – “unless otherwise agreed.”
· Good Faith – Buyer found to have rejected due to price fluctuation not flaw. 
· Right to cure (2-508) Note that 2-508(1) used if time for seller’s performance under K has not yet passed, and 2-508(2) if it has passed. Under (2) seller has a “reasonable time” to cure if reasonably thought that tender would be acceptable w/ or w/o money allowance (e.g. sell 100 bushels of wheat, but end up delivering and charging for only 99).
· Revocation of acceptance (2-608, p. 911) – After acceptance of buyer, can revoke acceptance only if non-conformity substantially impacts value to buyer. 
· Installment Ks (Statute book 85-86) – divisibility (we are responsible for this) – A K which requires or authorizes the delivery of goods in separate lots. Buyer may refuse to accept any installment where value is substantially impaired. Also, where nonconformity or default re: one or more installment substantially impairs the whole K, the whole K is breached. 
Cancelation – Doesn’t want to be bound by K anymore. (2-106, p. 909)
Restitution – Court talks about restitution, but defines it as our definition of reliance not restitution.

Ps ask for their van back, but it was sold to an innocent purchaser, so they want money. Trial court awards fair market value of the van. D said that value was $3,200, and they made $1,159.62 of improvements and sold for $4,995. P & D also established in their K what the value was - $4,700 (trade-in). D would argue that trade-in value was conditional on the sale of the new van, and so doesn’t represent the true value of the van. 
If you were to K to mow Pettit’s lawn and install shrubs and you did a great job w/ the lawn but a crappy one w/ the shrubs, the court would likely divide the K into the two parts, and have you get paid for the mowing. 

Next: Whether K is divisible or entire. 

Tipton (AC64)

Tipton sells dressed (killed/cleaned) hogs at 7 cents/lb and live hogs en route to NYC for 5 cents. Dressed hogs to be delivered immediately, and live hogs upon arrival. Dressed hogs delivered on same day, but D didn’t pay. Live hogs arrived but P sold them elsewhere. Tipton sues for payment for dressed hogs. 

Under UCC 2-201(3)(c) K is enforceable with respect to goods that have been delivered and accepted. Remainder of K is unenforceable as it is oral and executory. 
If we view this as an entire K, then P would have to deliver all hogs before D would have a duty to pay. If it is divisible (which the court holds it is), the buyer has to pay for each delivery, but can recover damages for non-delivered portion.
Could also look at this as an installment K. 
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Part V

Defenses to Contractual Obligation

-> Lack of Contractual Capacity

Faber (AC 67)

During manic phase of manic-depression, P began behaving erratically and entering into uncharacteristically grandiose business transactions. P decides to put in a drug store, brings brother-in-law as lawyer to closing, D drew up P&S agreement, they negotiate over terms. P’s lawyer withdraws after P claims to have the $$ all taken care of, P signs K, pays deposit, and makes significant efforts (e.g. drives to Albany to get state approval), and he is ultimately hospitalized b/c he tried to buy a gun. 
P sues to rescind the K, and D countersues for SP. This is arguably not a situation where they can sue for SP, as all seller wants is $$, which is the ultimate fungible good. However, as P could get SP against D, D can also against P (mutuality of remedy; in disrepute today). 

A K may be voided on grounds of incapacity if: (burden of proof on incompetent person; once shown incompetent, burden switches)
1. How easy is it to restore the aggrieved party to the status quo? If can be restored, K can generally be rescinded. Otherwise, K cannot be rescinded unless either:

a. D knew of incompetence

b. K is not fair and reasonable.

2. If possible to restore to status quo, was P incompetent? 

a. Did P understand what he was doing? Yes. (this would fail the traditional test)

b. Court asks if but for mental illness he would have entered into the K. (compulsion of mental disease or disorder; new test).

i. Not too much weight on P’s testimony as illness and self-interest could affect testimony.

ii. Rely primarily on testimony of experts, but value diminished due to conflicting testimony of various doctors.

1. We get a diagnosis (is there mental illness; if so, which)

2. What are the general manifestations of this illness.

iii. Look at the behavior of the individual. (PRIMARY FOCUS ON THIS PRONG)
D loses expectation (profit). Could say not fair to them b/c of this, but court doesn’t really care as long as they can be restored to the status quo ante. There is a policy to protect mental incompetents and their families against their actions. Also, there is a question of whether an incompetent can truly assent, thereby making the K unenforceable.
How would this case come out under Rest. 2d 15 (951)?

(1) (a) could say P unable to understand in a reasonable manner the consequences of actions.

(1) (b) where P is unable to act in a reasonable manner, however the other party didn’t have reason to know of his condition.
(2) seems to simply restrict (1).
Going back to the brother-in-law, he accompanied P to the closing, but leaves in objection to the K. 

When client’s ability to make decisions is impaired, lawyer shall as much as possible maintain normal relationship with client. 

Lawyer may withdraw if may be accomplished if not harmful to client. Upon termination, will take steps reasonable to protect interests of client. 

Lawyer shall not reveal information except as authorized. 

10/8/08

Mental Incompetence as a Defense

Ortelere (942)

Recently deceased teacher had breakdown and retired. Diagnosed as suffering from a psychosis. Elected to have retirement benefits paid w/o option meaning higher monthly payments until death, and nothing thereafter. Account after withdrawl totaled about $62k. After asking intelligent questions re: options, elected higher payment. Trial judge set aside election, appeals reversed, and now in SC.
If she dies w/ the option, there’s no chance of losing it all, so the additional $$ seems to be incentive to let them get have no option.

This court says that there should be relief iff the other party (school board) knew about the mental defect, which they did. Assuming that she wrote the letter, it is clear that after receiving her diagnosis she didn’t have a long life expectancy, and so this seems irrational. The board knew that she took a leave for med. reasons, and had he interviewed by a school shrink.
Should the option exist? It is harsh, but is it dishonest? There were no significant harms to the board, says the Court, and so it should be reversed. Of course, these payments are all calculated on actuarial tables, and so necessarily there will be winners and losers. If there are only winners, they system fails.
Infancy Doctrine
Webster Street (951)

Age of majority 19. A 18 and 17y/o rent an apt. $250/mo, plus $20/mo for utilities during winter plus deposit of $150. 
Ds sign K, pay $500 ($150 deposit, $100 rent for remainder of Sept., $250 for Oct.). Don’t pay rent for Nov., and move out on Nov. 12 after being asked to leave. P demanded ~$630.

In trial court P wins. District Ct. changes award to cover only the first 12 days of Nov. and cleanup, less deposit, so P owes Ds about $3.25. P appeals. 

It seems CL is more protective of minors than the mentally ill – Upon rescission, don’t have to return adult to status quo, and state of knowledge of adult isn’t (usually) relevant.
Rules:

1. Infant does not have the capacity to bind himself absolutely by K.

a. Contracts for necessaries are enforceable based on quasi-K. E.g. food, clothing and shelter.

i. IF don’t have a guardian who will willingly supply same.

ii. Emancipation is irrelevant if not a necessary. If unemancipated, parents are responsible to pay for necessaries.
In this case shelter was not a necessary as the kids had somewhere to go home to. SC gives them back the entire $500. Minor must give back everything that they got, but if unable to, still gets all monies paid. 
This area is particularly subject to local variation. Under old CL, transactions w/ minor were void, now they are voidable by the minor only.
Promises that are unavoidable:

1. Promise to support the minor’s child.

2. Bail Bond, etc.

Minor can disaffirm either (1) before reaching majority or (2) within a reasonable time after.

Minor can ratify K only after reaching age of majority.

Sometimes there is a sword/shield distinction s.t. can undue purchase on credit, but not for cash price, or may have to return undamaged to get $$ back. 

UCC leaves all questions of capacity to other state law. 
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Shields (958)

As 10yo obtained several modeling jobs with D, one of which was posing nude in a bath tub. When she is ~16, she tries to buy back the negatives, and D refuses. Then she brings a lawsuit seeking compensatory and punitive damages and an injunction against further use of photographs. Court granted preliminary injunction. P loses, but D consents not to use the photos in pornographic publications. Appellate Ct. grants perm. injunction against almost any use. 
NY passed a statute barring use of someone’s picture/name for profit w/o their consent. As it is against CL, court construes is strictly. Dissenter places more weight on societal interest, and so says intent is to protect minors, not to eliminate their right to disaffirm. If the legislature didn’t want the normal disaffirmance rule to apply, they would have said so. Dissent seems to dislike P’s mother. Also note that dissent was same dissenter in Ortelere, and argues that here it was a bad deal and in Ortelere it was a good choice given their financial circumstances. 
Rest 2d. 14 (963)


Unless statute says otherwise, Ks voidable until day before 18th B-Day. 


This is because law disregards fractions of a day. 
Obtaining Assent by Improper Means

Halpert (966)

P contracted to sell home to D, who paid deposit. D consistently asked if there were termites, and was always reassured that it wasn’t. D ended up doing termite inspection, and found termites. D refused to purchase, and P sues for SP or damages. By the time of trial house was sold to someone else for about $30% less, and P seeks recovery of difference (expectation). D counterclaims for deposit, P moves for directed verdict, judge reserves decision and denies verdict until jury verdict for D. P appeals on issue of error in failure to direct verdict on counterclaim. 
Issue: Whether an innocent misrepresentation warrants a claim for rescission.
Difference between fraud and misrepresentation is essentially intent/knowledge. 

Misrepresentation: “manifestation . . . that amounts to an assertion not in accordance with the facts” (968)
Remedies:


Fraud: Rescission or Affirm and sue for damages.


Misrepresentation: Rescission (and restitution). 

Misrepresentation provides a defense and allows for rescission when buyer relies on it, at which point it is material representation. This is when it is regarding a fact likely to affect the conduct of a reasonable man regarding the transaction. 

Ultimately rescission is allowed. This seems to fly in the face of caveat emptor (let the buyer beware), but the buyer need only beware of that which is not represented to them. Under CL there is no duty to disclose, but under modern rules there seems to be fraud through silence. 

Note that there is a fraud/misrepresentation exception to the parole evidence rule. Here, the Court says that given that there is no reason not to extend the exception to innocent material misrepresentations. 

Court says that misrepresentation and fraud are different doctrines. 

Vokes (975)

P, a 51yo widow spent fucktons of money to reinvigorate her life at a dance studio, D. P spends over $31k over 14 Ks and over 2,000 hours of dance time. Despite the fact that P wasn’t getting any better, Ds kept complimenting her, and she didn’t develop her abilities. (claim dismissed, so accept all facts as true on appeal) Paid for ability to go on a number of trips at her own expense, and D was well aware that she wasn’t progressing. Wants Court to declare Ks void and return $$ for unused hours. 
D argues there is no misrepresentation of fact – it’s mere opinion. Court responds by saying that typically this is the case, but there are exceptions:
· Fiduciary relationship

· Artiface/trick

· Not at arms length (e.g. dealing w/ own child etc.)

· Not an equal opportunity to know the truth. 
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Vokes Con’t. 

Court says that if she can prove the facts she can get to a jury, and likely get back the monies paid for unused services. 
Under the rest. sec. 168, statement of opinion, if reasonable, can be interpreted as an assertion, or if facts known to person are not incompatible with opinion.
Could also try as defense:

· Unconscionability

· Good Faith (lack of)

Austin Instrument (988)

D, Loral, awarded K to make radar sets. P subcontracted to supply about ½ of the precision components. Most were delivered as required. D got another K for same radar sets. P made a bid to supply all parts, and refused to deliver on 1st K until D agreed to award 2d K and raise price on all parts for 1st K. D unable to cover K, so agree to P’s demands. After 2d K is complete, and then refuses to pay as “agreed.” P sues for remainder of payment, and D countersues for originally agreed prices for K1.
Trial Ct. found for P. Appeals find for P (divided court). SC finds for D (divided court).

Court of Appeals applies theory of economic duress, a wrongful threat precluding the exercise of free will, where “immediate possession of needful goods is threatened” and ordinary remedy for breach is inadequate.
Pre-existing duty rule: In order to change agreement, you need to supply additional consideration. Doing what you’ve already K’d to do cannot be consideration. However, this is a sale of goods, and so subject to the UCC, which does not require consideration for modification (2-209(1)).
Cannot use lack of consideration to undue a completed transaction. Duress, however, can undo a completed transaction.

Majority’s characterization of facts seems reprehensible. Dissent characterizes facts in a much nicer light, stating that there were factual issues, and so not appropriate to reverse. 
Loral could have:

· Demanded assurance of performance

· Asked Navy for extension, however they are obligated to Navy and have a delicate relationship.

· Sued immediately, however may have been wiser to wait until all deliveries were made.
Threat to breach is improper if it involves breach of good-faith.

Duress if it leave victim w/ no reasonable alternative but to go along w/ the threat.

Odorizzi (996; 1964) – OUTLINES DIFFERENT DEFENSES IN CASE
Elementary school teacher arrested and held overnight on suspicion of homosexual activity, and was up for over 40 hours. Shortly thereafter his principal and superintendent come and request him to resign. If he doesn’t, they will suspend, dismiss, and publicize it. Charges are dropped. He reapplies for the teaching position which is refused. 
He then seeks to have court rescind his resignation. Trial court dismisses. Court reverses on “undue influence” consisting of (1) weakness of victim and (2) power, thereby overpowering the will without convincing the judgment. 

List of factors (p.1000):

(1) Unusual or inappropriate time

(2) Consummated in unusual place

(3) Demand that it be finished at once

(4) Extreme emphasis on untoward consequences of delay

(5) Use of multiple persuaders

(6) Absence of third-party advisor to victim

(7) Statements that no time to consult financial/legal advisors.
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Odorizzi (996; Con’t)

Would Vokes be a good case for undue influence. The rest. suggests no, whereas this case suggests yes. 

Duress originally only encompassed threats of unlawful/violent action. It then expanded to economic duress (e.g. blacksmith refusing to release horse w/o additional pay) and now improper threats. Not many undue influence cases, but primarily in law of wills. Undue influence is usually not coercion, but unfair advantage-taking, and often a fiduciary or family relationship is involved s.t. dominant party is in a position of trust. 
Unconscionability
Williams (1010) 

D purchased a number of household items from P, a retailer in DC. Payments made in installment K that purported to be a lease but was really an installment sale. D’s last purchase was a ridiculously expensive stereo, and shortly thereafter defaults on payments. Store sues to recover stereo and all goods not fully paid for per the K.
Trial and App. Ct. find for P, and Ct. of App. remands upon finding error. Courts below had assumed that they could not refuse to enforce a K because of unconscionability. This ability is derived from UCC (persuasive as not enacting at time of K formation). Enacting UCC supports argument that power existed before. Of course, if it was already in effect it shouldn’t need to be enacted. Also derived from some caselaw. 
Unconscionability is the absence of a meaningful choice by one party, K terms that are unreasonably favorable to other party. 

Statute book p. 1016, “b”, says that UCC drafters say unconscionability is oppression and unfair surprise. 

Was this unreasonably favorable to seller? On the one hand it seems rather harsh, on the other she is a credit risk (on welfare) and depreciation is immediate and substantial, so must collect all items sold in order to compensate them for unpaid amounts. Of course, there is no limit on the amount of items that they can repossess, and the “lease” seems to be relying on future purchases to be collateral.

Absence of meaningful choice and unreasonably favorable terms – Case suggests we need both, but isn’t conclusive. 

Unconscionability is an affirmative defense only, and D has burden of proof, and must prove underlying facts.
Can be viewed as the ultimate leasing weapon. Judges don’t have to enforce (clauses in) Ks that go against their conscience. Highly controversial, as many feel judges should follow law, not what they feel is right. Because so undefined, parties can almost always assert it, but courts are very cautious to use it. Usually used in a consumer context. DOCTRINE OF LAST RESORT and often will undercut other arguments. 
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Real Networks (1023; revisited)

First time we looked @ this, wanted to know if license agreement constitutes a writing in Fed. Arbitration act, which it did.

Issue here is whether arbitration clause is unconscionable:

1. Procedurally – 
a. Ps argue that agreement was full of fine print, and that clause was buried therein (lack of fair notice). Court notes that it’s not in smaller print, and is the last thing to be said, designated under “miscellaneous.” 
b. Ps also argue that difficult to read, on a small pop-up, and couldn’t be printed. Court says that they had all day to read it, and it could be copied off and printed, so be quiet. 

2. Substantially – Ps argue:
a. Arbitration is in WA, and so inconvenient. Not a good argument under Carnival Cruise lines. This Court say that Real is a national company, and any place they choose will be inconvenient to some. Thus any arbitration clause would be unenforceable under this argument.

b. Arbitration does not provide for class action lawsuits. Thus, people bringing lawsuit would be seeking such small amounts individually that it effectively deprives them of their day in court. Court says that precedent kills this. 
i. Court notes that even a clause prohibiting class-wide arbitration would not be unconscionable.

c. Costs are prohibitive. No real discussion, but counter to precedent.

Failure of a Basic Assumption
Sherwood (1029)

P contracts to buy Rose the 2d of Aberlone, price set and sale confirmed by letter. When he arrived to get cow, D’s agent refused as cow, previously thought to be barren, seemed to be with calf. P tendered $80, which was refused. (1420lb wt. – 50lbs shrinkage)*$0.055/lb = $75.35. P sues for replevin (superior title claim). 
Would this be a good case for SP? UCC would apply. If it had to be that cow, SP would be a possibility, but likely going to be given only $$. Could argue if bought for breeding purposes, that she is unique. If bought for beef, fungible.

Passing of title is focus in case b/c this is a replevin action. Majority and dissent agree that title did pass to P. We are talking about mistake because mistake can undo a completed transaction.
Could argue that there is a factual dispute. It seems from the case that there is a dispute as to whether cow was purchased for breeding rather than beef. 

Consider three possibilities:

1. Both parties believed barren (majority).

2. Seller believed barren, buyer believed might breed (dissent).

3. Seller believed barren, seller knew “with calf” (Pettit made up).

Strongest to weakest for D (seller): 3, 1, 2.

Talked about mistake before in Raffles (peerless), Frigaliment (what is chicken?), and Travellers (mistake in integration; K didn’t reflect mutual agreement, thus reformed). These mistakes are different from earlier ones as under majority view both parties agreed, it’s just they were both wrong. Mistake in underlying assumption. K is formed, but mistake may excuse at least one party from performing. 
Court decides that this is a mistake as to substance/identity/nature as opposed to quality/attributes/value.

Dissent uses same test, but comes out the other way.

Majority argues that a cow for beef and a cow for breeding is substantially different. They are different animals. 

Dissent argues that ability to breed is an attribute and so should not be voided. No doubt about which animal was being sold, only a question as to value. 

If pregnant at time of agreement, but unbeknownst to both parties, then possibly better argument for mistake, as according to rest. it has to relate to existing facts. Of course, could argue that ability to breed is an existing fact. 

Notice that K will allocate a benefit rather than a loss. Should it be different if both parties thought it could breed, and it couldn’t? Warranty should play a role here, so if no warranty too bad for buyer. 

Wood (1040)

Jeweler agrees w/ P that stone might be a topaz, and D agrees to buy for $1. P decides to keep and leaves. Later decides that she needs the cash, so sells for $1. Later ascertained that stone is uncut diamond worth about $700. P tenders $1 plus $0.10 interest, and demands return. D refuses. P sues for possession. Trial judge directs jury to find for D. P appeals. 
SC says would be fraud if D knew it was a diamond, but as he didn’t know and no evidence was produced that he did know, no fraud here. Could also argue that he should have known as he is a jeweler, or that he innocently misrepresented that it was a topaz. However as he said it could have been a topaz, no dice for P. 
Mistake is next theory. Is this a weaker or stronger case for seller than Sherwood. Could argue, that this is a mistake in substance (diamond v. topaz), and D was in a better position to determine if a diamond. Also, ration between value and K price was very high (700:1 rather than ~80:800). On the other side, D didn’t know it was a diamond, and made no effort to force her into sale. Also, there is an argument of conscious ignorance – P didn’t know what it was, said so, and didn’t take the steps to find out. If you know you don’t know and still go ahead, you are apt to lose.
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Sherwood and Wood – allowed to undo sale when non-breeding cow found to be pregnant, and not allowed to rescind delivery of stone found to be diamond. Is the quality/substance distinction a good indicator as to quality? Rather arbitrary as to which category things fall into. Rest. 2d. reject this distinction in strong language (p. 1050). 
Drennan v. Starr Paving again (1055) – Was difference in bids so large that GC should have known sub was making a mistake? Given variability of bids, discrepancy wasn’t so great as to put GC on notice. 

Baseball Case (1059) – Valuable baseball card sold for $12 when price was $1200. 

Rest – 152 (mutual mistake) – 153 (unilateral mistake) says if salesclerk’s mistake has material effect, voidable if doesn’t bear risk of mistake (154, p. 1050; possibly allocated to seller as “reasonable” under (c)), and buyer had reason to know of mistake. Only real question is if it is reasonable to allocate risk to seller. 
As far as doctrine is concern, mistake, fraud, duress, etc. can undo completed transactions. Lack of consideration cannot undo a transaction. As a practical matter, it may matter. Often courts will “let the loss lie where it fell.” 
Changed Circumstances (previous section was mistake of existing facts)

Paradine (1061) Leased land, with rent to be paid about quarterly “at the usual feasts.” Lessee hasn’t paid for the last three years. Lessee says can’t pay rent as land was captured by enemy German prince, and so not responsible as cannot profit. Lessor demurred. 
Court says that in tort law, plea would be a good defense as unable to control circumstances. Also, as aliens aren’t subject to English law, (supposed) fact that it was Germans invading, Lessee can’t try to collect damages from said alien (in tort). However, as D contracted to pay rent, so made a duty for himself to pay, and thus D must do so as he could have contracted around it.
Force majeure (major problem) clause means that if there is a revolution, flood, fire, etc., lessee is protected. 

Lessee could also argue that Lessor did not perform their part of the bargain. Lessor would counter that he provided the right to use the property. 
Would it be impossible for lessee to pay rent? Case doesn’t say, as may have had alternative sources of income. 

Taylor (1064)

Agreement for managers to use concert hall for four performances for concerts and festivals for 100£ each. Before first performance, hall burned down due to no fault of either party. Concerts don’t take place, and managers sue for reliance. 
Owners have five defenses:

1. Traverse of agreement – formal denial of the charges

2. did allow use

3. Ps not ready and able to perform.

4. Exoneration before breach

5. General custom of trade in event of disaster agreement rescinded. 

Could have written into K that in event of fire K was rescinded. Other says they did this by saying “God’s will permitting.”

Issue: Did destruction of music hall relieve owners of obligation to provide music hall. Court says that K subject to implied condition that music hall would be there. Court bases this on their view of the intention of the parties.
Personal services K has implied condition of life of performer. If they die, no liability. In sale of chattel, same rule. Say K for sale of hornet, if hornet destroyed, K is rescinded. Here, impossible to provide music hall. In Paradyne, (assumedly) not impossible to pay rent. Also, make a distinction between a lease and a license. Here, it was a license as owner did not give up complete access.
What if a few hours before K formed, unbeknownst to both parties, music hall burned down? That would be a mistake as opposed to changed circumstances.
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Taylor (con’t)

When changes of circumstances after K formation excuse duty of performance. Court says nothing more at stake here than what parties intended. Others criticize saying that b/c parties didn’t think about it, that’s a meaningless inquiry. 
Another way to approach this would be to look at standard business dealings of their community/industry. Another approach borrows from tort, putting burden on least-cost-avoider. Would expect that building owner has fire ins., but it wouldn’t cover this loss. Licensor had better ability to control and insure for costs of event. 
What if agreement made 2 years before performance, and burning takes place right after signing. Not impossible for owners to perform as they can rebuild. Doesn’t make sense to build for licensor to have hall for four days. 

If owners liable to licensors here, liable to everyone else that has hired the hall.

CNA (1070)

Background rules:

· Most general: K obligation survives death of obligor – promisee can recover from estate.

· Exception: Obligation does not survive death if for personal services. 
Obligation here is to act, so personal services. Insurers are subrogated to claims of filmmaker, and agrue against personal services exception. They argue that he OD’ed on drugs, and so his voluntary action caused his death, and so it was his fault. 
Rest. 2d. 261 – says “without his fault” – Court is afraid of complicating analysis, so refuses to accept CNA's argument. 

Promisor is:

a) Not trying to excuse himself of his obligation – he’s dead.

b) Not able to argue against this – he’s dead.

Also, as drugs becoming more prevalent in industry, could have written prohibition thereof into K.

Most courts would agree that in the case of promisor’s death for personal services activity, promisee cannot recover. 

Eastern (1072) – Saw before re: lack of mutuality/requirements K.

Gulf supplying fuel to Eastern under requirements K. OPEC oil embargo caused shortages, driving up prices. K had a price-escalator in it, tied to domestic oil. Gulf threatened to stop delivery w/o increase price. Eastern sued, and got temp. injunction, ultimately getting SP.
Gulfs other defense is commercial impracticability under UCC 2-615.
Performance wasn’t impossible, and Gulf admits this. UCC doesn’t require strict impossibility, but “impracticability.” 
Judge refused Gulf’s “proof,” as oil passed between several subsidiaries, and each transfer included internal profits.

Even if they could show impracticability, embargo was foreseeable to Gulf. There is, however, no express forseeability requirement in 2-315. 
Comment 8 says that if contingency is sufficiently foreshadowed, it does not excuse breach. 

SP makes sense here as $$ inadequate. Oil in such short supply, Eastern would go bankrupt w/o it, and thus irreparable harm. 

Re: standard of impracticability:

· Performance has to be very impracticable.

· Losing money not enough

· Severe shortage of raw materials due to crop failure, war, embargo, etc. causing marked increase in cost of prevention of obtaining supplies, can void K. 

Krell (1077)

Agreement by exchange of letters to license rooms during two days to view King’s coronation ceremony. Price was 75£, 25£ paid in advance. Announced king ill, and ceremony will not be happening. P (owner) sues for remaining $$, and D counterclaims for deposit. 
K did not say anything about the coronation. The happening of the coronation was a basic assumption of the K. Not a question of adding to terms of K, but talking about purpose. Falls within the oral condition precedent (which we didn’t talk about) exception to parol evidence rule. 
Q for Ct. was “is D’s performance excused?” Start w/ Taylor v. Caldwell. This isn’t an impossibility case, as D could still pay the $$, so not really impossible or impracticable. Issue here is that purpose of K is moot, so value of K to D goes down. This is the doctrine of frustration of purpose. Frustration follows impossibility. 
Rest. 2d 265 (1087) – When w/o party’s fault purpose of K is substantially frustrated, duty is discharged unless K suggests otherwise.

Distinguish from hypo re: Cabbie engaged to take someone to a town at a suitably enhanced price for Derby day. If no Derby on that day, critics say could get out of price. Court says no excuse there as any cab company would have charged more on that day, so cab had no special qualifications. Basis for distinction seems a little tenuous, as could apply to any flat that you can view the coronation from.
2d. distinction: Lack of mutuality of obligation. Court says P could have refused to allow access as no coronation. 

Another famous hypo re: frustration deals w/ wedding dress: hires seamstress, pays downpayment, tragically, groom dies. What happens?
Also, D dropped counterclaim, but had Ct. considered what would have happened.

READ NOTE ON 1082.
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Exam will be similar to past exams. 3.5 hours. 3 questions. Completely open book. Should bring casebook, additional cases, statute book. Can bring calculator. Will cover entire course. Don’t forget to discuss remedies. Don’t create false issues. Don’t write outline for every answer – talk about what is important. Use problem-solving approach. Use competing arguments, discuss how I think it will come out. Be sure to set out the arguments on the page. More discussion, less answer. Don’t assume away issues. 
Crucially important to stick to time allocation. 

For most questions don’t need to cite specific sections. If, e.g. battle of forms, might want to cite 2-207, etc. 

-----

Krell con’t. If claim for deposit hadn’t been withdrawn, should D have been able to recover it? 
Three approaches:

1. Chandler v. Wester – $$ lies where it falls. Court will not assist either party. 

2. Fibrosa v. Fairbarn – Restitution (probably majority rule)

3. Frustrated Ks Act in England – Pays restitution – reliance cost. 

Lloyd (1083)

Lease of premises in Beverly Hills for 5 years for purpose of selling cars and operating gas station. A few months later, gov’t enacted restrictions on sales of new cars as US got involved in WWII. Lessee breaks lease due to restrictions, and owners re-rent to another. 

Procedurally, trial Ct. rewards unpaid rent minus new rent. Note that this was a full lease, which tends to shift burden to the lessee. 
There is an old rule s.t. frustration of purpose does not apply to leases. That, however, isn’t the law in CA. Despite being a crazy liberal, no frustration because:
1. lessee failed to show that circumstances (gov’t restriction) was unforeseeable, and

2. lessee failed to show that value of lease was destroyed.
Also, would open floodgates of litigation. This is different from Krell as:

1. In Krell, both parties were aware of the condition.
2. After change, value to Henry approached $0.

3. Both parties failed to allocate the risk. 

MacNeil argues that if you have a more relational setting, rather than looking at discrete rules and text, read K more like a constitution than a statute.
Alcoa (1091)

Very long-term K. Over 16-yr with option to renew. Sharply rising energy costs raise the cost of performance.

1. Does UCC apply? Services v. Goods

a. Does it matter?

2. Very sophisticated pricing term in K, with help of Alan Greenspan.

a. Should this prevent Ct. from changing terms?

3. When can rising costs alone be enough to invoke impracticability?

4. Was D in bad faith for reselling some of the aluminum?

5. What is the role of forseeability?
6. Most interesting and controversial: Remedy. 

a. Rewrite K (as if mistake in integration).

b. Judge says that either enforcement or refusing to enforce is unjust. Thus must rewrite. 
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