Outline – Contracts w/ M. Pettit– 2007-2008 – Matthew C. Berntsen

Checklist:

Recovery:
· Expectation

· Net Expectancy + Actual Expenses

· Gross Expectancy – Expenses Saved

· Reliance

· Limited by Expectation if expectation can be clearly shown. If unable to prove with certainty, burden is on D to prove what expenses were saved.
· Restitution

· Liquidated Damages

· Specific Performance

· Negative Injunction

Limitations on Recovery:
· Forseeability

· Failure to Mitigate

· Lack of Certainty

· Undue Waste

Contract Formation:
· Acceptance / Counteroffer

· Acceptance by Silence

· Acceptance by Performance

· Acceptance by Promise

· Bilateralization

· Rejection?

· Ambiguity / Vagueness

Contract Formation:
· Parol Evidence – Refers to terms of K only.
· Is writing sufficient?

· Reformation/Mistakes in Integration

· Statute of Frauds

· Sale of Land

· Cannot possibly be performed within one year

· Goods >$500

· Multi-Party Transactions

· Transferring Rights – Absolute & Irrevocable
· Agency

· Beneficiaries

· Consideration

· Promissory Estoppel

Performance and Breach:
· Implied Warranty of Good Faith Performance

· Conditions

· Prospective Nonperformance – Anticipatory Breach & Assurances 
Performance and Breach:

· Lack of Contractual Capacity
· Obtaining Assent by Improper Means

· Failure of a Basic Assumption

Definitions:

· Efficient Breach - a breach of contract that the breaching party considers desirable even when the legal and economic ramifications of such a breach are considered.

· Inapposite – not pertinent.

· Hundredweight – 100 pounds.

· Petito Principii – An assumption from the beginning – Circular Reasoning.
· Gloucester Assizes – Gloucester court
· Nolle Prosequi - An entry made on the record, by which the prosecutor or plaintiff declares that he will proceed no further.
· Rule Nisi – Tentative rule (will order new trial unless P can show why I shouldn’t.)

· Assumpsit – he has undertaken
· Wholly executory contract – a K where neither party has begun performance. K is nonetheless still binding.
· Replevin – action to recover good wrongly taken that cannot simply be taken back
· f.o.b (free on board) [Location] - buyer has obligation and risk to pick up at [Location]
· Nudum Pactum – “naked offer” – offer w/o compensation, so non-binding
· Pro Se – brought on one’s own behalf.
· Tender - A tender is an offer of performance by a party willing and able to perform.
· Requirements Contract -   Buyer agrees to buy, seller agrees to sell all of the buyers’ requirements.
· Output Contract - Buyer agrees to buy and seller agrees to sell all of what seller can sell.

· Integrated Contract - one or more writings constituting a final expression of one or more terms of an agreement.
· Completely integrated contract (‘total integration’) - an integrated agreement adopted by the parties as a full and exclusive statement of the terms of the agreement.  The parties are therefore prohibited from varying or supplementing the contractual terms through parol (extrinsic) evidence (i.e., writing is final and complete).
· Complete Integration - the fact or state of fully expressing the intent of the parties
· Partially Integrated Contract - an integrated agreement other than a completely integrated agreement.
· Partial Integration - the fact or state of not fully expressing the parties’ intent, so that the contract can be added to by parol (extrinsic) evidence. Final, but not complete agreement.
· Merger Clause - Says “this is a total integration”—i.e., this agreement is a final written expression of all terms of the agreement and it is complete and exclusive…Under Williston, if there is a merger clause, you can’t look at anything else. If there’s no merger clause, Williston checks to see if extrinsic evidence conflicts with the writings – if it does, then it’s not admissible.
· Quantum Meruit – Claim in restitution (Unjust Enrichment)
Enforcing Private Agreements
A. Damages

· Expectation – Attempt to put promisee in position would have been in had promisor fulfilled promise.
· Reliance – Attempt to put promisee in position would have been had contract not be entered into. (any loss, whether or not it benefits defendant)
· Restitution – Attempt to put defendant in position before contract. May be sought in absence of K.
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Expectation
Can be calculated three ways:

1. Net Expectancy + Actual Expenses
2. Gross Expectancy – Expenses Saved
3. Where am I now? (subtracted from) Where should I be?

Can argue against Expectation Damages by:

i. Damages were unforeseeable – Generally, D is only responsible for damages that could be reasonably foreseen when making the K. (See Hadley v. Baxendale)
ii.  P has failed to mitigate damages – D not responsible for damages accrued due to P’s failure to minimize damages once aware that D was in breach. (See Rockingham County v. Luten Bridge Co.)
Restatement 2d. § 350 – Losses are not recoverable if P could have avoided them without undue risk, burden, or humiliation.  
UCC §2.706 & 2.712 requires an aggravated seller or buyer to act reasonably, in good faith and within a reasonable time when making a substitute transaction.  
UCC §2.715 bars a buyer from obtaining consequential damages “which could not reasonably be prevented by cover or otherwise.”
§2.704(2) reflects the seller’s duty to mitigate in deciding whether to complete the manufacture of specially ordered goods.
§2.709 requires the seller to make reasonable attempts at resale before claiming the price of goods from the buyer.
iii. P unable to prove damages with reasonable certainty – Damages that are difficult/impossible to prove are unrecoverable. (e.g. expected income from a sporting event) (See Dempsey)
iv. Unfair Forfeiture – Waste – While technically correct, expectation damages give P a windfall, as the marginal benefit to P had D fully performed is outweighed by the award. (See Peevyhouse)
Reliance

Only more than expectation when P entered into a losing K. Typically greater than restitution.
**Note that if P would have lost $$ on the K, expectation acts as an upper limit for reliance.
U.C.C. §2-713.  Buyer’s Damages for Non-Delivery or Repudiation

(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715) but less expenses saved in consequence of the seller’s breach.

(2) Market price is to be determined as of the place for tender, or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

U.C.C. § 2-715.  Buyer’s Incidental and Consequential Damages

(1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commission in connection with effecting cover and any other reasonable expense incident to the delay or other breach.

(2) Consequential damages resulting from the seller’s breach include

(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

(b) injury to person or property proximately resulting from any breach of warranty.
Restatement (First) of Contracts – Note that this is covered by “clearly disproportionate” in Rest. 2d. §348)
§346.  If no waste, i.e. tearing and rebuilding at a cost that would be imprudent and unreasonable, is involved, then the cost of remedying the defect is the amount awarded as compensation for failure to render the promised performance.

§348.  Alternatives to Loss in Value of Performance . . .

(3)
If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on

(a)
the diminution in the market price of the property caused by the breach, or

(b)
the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss of value to him.

i. Essential Reliance –  Costs to P to fulfill his side of the obligation
ii. Incidental Reliance – All other costs to P (e.g. for stock to be milled in leased mill; See Nurse v. Barnes)
Restitution

Puts the promisor back in the position they were in before the promise.

· Can be awarded without a contract (e.g. accidentally deposit check into someone else’s account)
· Two types of restitution:
· On the contract: Used when P cannot get expectation or reliance
· Off the contract: Used for cases of unjust enrichment
· Elements of a claim of unjust enrichment (From Tongish)
· Benefit conferred by P to D

· D knows that benefit has been conferred

· D accepts or retains benefit s.t. it is inequitable to do so w/o payment of its value

Selected Cases

Hawkins v. McGee: Case of the hairy hand. Cannot recover for pain and suffering, as they were expected consequences of the intended operation.
Tongish v. Thomas: D contracted to sell sunflower seeds to P (P to resell for minimal profit), breeched and sold them to T for more $$. P able to recover difference between contracted and market price, despite damages being more than expectation, due to restitution under UCC § 2-713. Also, when two statutes are in conflict, use the specific one unless it is obvious that the legislature intended the other.
Groves: Unreasonable economic waste is destruction of buildings/property
Peevyhouse: Unreasonable economic waste is $29,000 expense for $300 benefit
Notes

	Posner’s Theory: Efficient Breach:  Groves was wrong – efficiency dictates the breach – sometimes we want contracts breached, since it’s better for all involved. If I break K, but pay you enough to keep you as well off as if I’d performed the contract correctly, and I can make $$$, then I should breach.  Example:  Cost of leveling sand = $60,000. Cost of land after leveling = $12,000.  So, if I pay $50,000, both sides win.  Note: This is actually what happened in Groves.


	Substantial Performance Doctrine:  The equitable rule that, if a good-faith attempt to perform does not precisely meet the terms of the agreement, the agreement will still be considered complete if the essential purpose of the contract is performed.  Court may allow for minimal damages for deviance.


B. Limitations on Damages

i. Forseeability of Damages
· To obtain expectation damages, harm must have been reasonably foreseeable at time of K formation. 

· Where the risk of harm is known to only one party, they will bear liability for it in the event of breach unless they disclose it to the other side.
Hadley v. Baxendale: Mill was stopped, P contracted D to transport broken crank shaft, and it was negligently delayed by D. P unable to collect for lost income or expenses as those losses were neither a) arising naturally from the usual course of such a failure (General Damages) or b) reasonably in contemplation of the parties when forming K (Consequential Damages).
Forseeability Test Factors:
i) Damages must be foreseeable at time of contract formation.

ii) What level of probability of the occurrence of loss is required?  Modern courts generally don’t say “more likely or not”; it is enough if they could happen.*

iii) Foreseeable by whom?  *Used to be contemplation by both parties; nowadays it must be foreseeable by the party in breach.*

iv) Are these rules objective or subjective? * If you actually know the special circumstances (even if a reasonable person wouldn’t have), you’re held to that knowledge.  AND you’re also held to what you should’ve reasonably known.*

ii. Inability to Prove Damages
· P unable to collect damages that are unable to be sufficiently proved.

Restatement (Second) of Contracts § 352… uncertainty as a limitation on damages

Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.
Dempsey: P unable to recover expected earnings from boxing match, as they are contingent on too many circumstances. 
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Anglia Television: P is entitled to damages incurred before K, provided that it was such as would be reasonably be in the contemplation of the parties as likely to be wasted if the K was broken. This is a minority approach, but courts may follow in sympathetic case.
Missletoe: Rest.2d. §349:  As an alternative to expectation interest, an injured party has a right to claim reliance interest in the case of a losing K, including any expenditures made in preparation for performance or in performance, less what they would’ve lost had the promise been made. BUT, it is D's responsibility to prove the amount of the loss with a reasonable certainty.

iii. Failure to Mitigate Damages
The non-breaching party has a duty to mitigate damages (to seek other buyers/sellers/employment/etc.).
Luten Bridge: P contracted to build a bridge for D. D breached, and informed P. D not liable for any construction costs accrued after P received notice of breach.

Shirley MacLaine: P contracted to act as lead in a song and dance movie in LA. D breached, but offered a secondary role in Australia. P had no duty to mitigate damages by accepting other role as it was both different and inferior.

Neri: P put down deposit for a boat, got sick, and sued D to recover deposit. There is some confusion over which UCC section to apply. In case of buyer’s breach, seller’s damages determined by 2-708, buyer’s restitution (recovery of deposit) by 2-718.
· U.C.C. §2-706.  Seller’s Resale including K for Resale.  1) Where the resale is made in good faith and in a commercially reasonable manner the seller can recover the difference b/w resale price and contract price, along with incidental damages allowed under §2-710, less any expenses saved in consequence of the buyer’s breach. 2)  resale must be reasonably identified as referring to the broken contract – but it’s not necessary that goods be in existence or that any of them have been identified to the contract before breach. 

· U.C.C. §2-708. Seller’s Damages for Non-Acceptance or Repudiation.  1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723),  measure of damages for non-acceptance/repudiation is difference between the market price at time and place for tender and the unpaid contract price together with any incidental damages, less any expenses saved in consequence of the buyer’s breach.   2)  if 1) is inadequate to put the seller in as good a position as performance would have done, then the measure of damages is the profit which seller would have made from full performance PLUS any incidental damages, due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.
Start w/ UCC § 2-718 (most specific), which isn’t sufficient, so under (3), look to other sections. § 2-708(2) says buyer’s damages = market - unpaid K price; seller’s = unpaid K – market. As sellers’ will often be negative, they wouldn’t usually recover under this. Then move on to (2) to get the actual reward. Note that 2-718(1) and (2) may be able to be applied concurrently (Restitution + $500)
· U.C.C. §2-710. Seller’s incidental damages include commercially reasonable charges, expenses or commissions incurred in stopping delivery; transport, care, custody after buyer’s breach, in connection with return or resale of the goods otherwise resulting from breach.

· U.C.C. §2-718. Liquidation/Limitation of Damages; Deposits (Talking about Buyer here):
1) (deals with liquidated damages clauses…not pertinent in Neri; See Liquidated Damages)

2) where seller justifiably withholds delivery of goods due to buyer’s breach, THE BUYER is entitled to restitution of any amount by which sum of his payment exceeds:  (a) amount to which seller’s entitled due to an enforceable liquidation clause in the contract. (b) when no liquidated damages clause, 20% of the value of the total performance or $500, whichever is smaller. 

3) but the buyer’s right to restitution under 2) is offset by: (a) seller’s establishing right to recover damages under the provisions of the Article other than subsection (1); (b) amount of value of any benefits received by buyer directly or indirectly by reason of contract 

C. Contracting around the Default Damages – Liquidated Damages
Parties may seek to stipulate damages by including a warranty or liquidated damages clause intended to be the sole remedy for breach.
Philosophically, there is a question whether the court should interfere with sophisticated actors’ contracts, as they are arguably in the best position to estimate their damages.

Liquidated Damages v. Punitive Damages
Reasonable liquidated damages are recoverable. Unreasonable or punitive damages are not.

Restatement (Second) of Contracts §355 – Punitive Damages

Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.

§356 Liquidated Damages and Penalties (Expressly Addresses Liquidated Damages) – 2 chances to win
(1) Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty. 
(2) A term in a bond providing for an amount of money as a penalty for non-occurrence of the condition of the bond is unforeseeable on grounds of public policy to the extent that the amount exceeds the loss caused by such non-occurrence.
U.C.C. § 2-718 Liquidation or Limitation of Damages; Deposits – 2 chances to win
(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty. 
Kemble v. Farren: D was a comedian for P and breached. Liquidated damages clause found to be overbroad as it would have forced D to pay damages had he been late, missed one performance, etc.
Wassenaar: P was fired despite contract. Court found that liquidated damages clause was valid, and therefore P had no duty to mitigate. Sets out factors to determine liquidated v. punitive damages:
1. Did parties intend for damages or for a penalty? Normally they don’t even look at this, as it is hard to intuit an answer, and parties’ intent is not really considered unless that court thought parties intended it to be a penalty.
2. Is the injury caused by breach one that is hard to estimate?

3. Are stipulated damages a reasonable forecast of harm caused by breach?
· 2 chances to lose
· Once liquidated damages clause kicks in, no duty to mitigate, and can recover full damages despite having been able to mitigate.

D. Specific Performance and Injunctions
SP awarded when monetary damages are inadequate, which is when the thing(s) in question are irreplaceable or unique. Land is presumed to be irreplaceable.
i. Monetary Damages Inadequate

ii. Thing(s) under discussion are unique

iii. Thing(s) under discussion cannot be (easily) replaced due to state of market

** Exception, breaching seller can argue against SP if buyer has another contract to resell land at a profit.
** Note – Courts will typically only grant injunctions when an emiployee’s work is unique and extraordinary.

U.C.C. §2-716.  Buyer’s Right to Specific Performance or Replevin

(1) Specific performance may be ordered where the goods are unique or in other proper circumstances.

(2) The judgment (decree) for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.

(3) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.
Land : SP is presumed form of remedy concerning land.
Loveless v. Diehl: Ps had contract w/ option to buy land after renting, and put significant $$ into land. When they tried to purchase, D breached. Ps given SP as land was unique.

Goods : Money damages presumed; SP allowed when three factors above are satisfied.

Cumbest v. Harris: P gave a unique and irreplaceable stereo system as collateral for secured loan, and D refused to accept payment and return it. Due to unique nature, P given SP and injunction to prevent D from selling/removing any of the equipment.
Personal Services : The courts will not generally grant SP for personal services, as it interferes with the servant’s freedoms.

The case of Mary Clark: Free black woman P ‘voluntarily’ bound herself to serve D for 20 years, and seeks to dissolve agreement. Court refuses to enforce contract, as it would essentially make P a slave.
Lumley v. Wagner: P contracted D to sing, and D breached to sing for the competition. Court refused to order SP, but gladly enjoined her from singing elsewhere. Generally, courts will not grant affirmative injunctions (SP) of personal services obligations, but will grant negative injunctions (preventing D from performing elsewhere).

ABC v. Wolf: P contracted to good faith negotiations and right of first refusal with D, and breached. Court refused to order SP as it would interfere with his livelihood, and refuses to negatively enjoin employee past contractual termination, with the exception of revealing trade secrets or other tortuous conduct.
E. Restitution

Restitution for Breach 

Restitution favorable if P entered into a losing K and seeks to recover down payment from breaching D.
Bush v. Canfield: P contracted to buy flower from D at fixed price and paid $5,000 deposit. Market price dropped, and D breached. Expectation would have been $2,000, but P allowed to collect full $5,000 to avoid unjust enrichment of D. Did not try to collect under reliance, as it is capped by expectation in the case of losing Ks.
Restitution for Breaching Party
Breaching party is able to recover K price less cost to D to complete work and D’s damages.

Britton v. Turner: P contracted to labor for D for a year and breached 2.5 months early. D refused to compensate P. P entitled to “reasonable worth” of services to employer, or quantum meruit (You get what you deserve), measured by total K price minus cost to D to complete K and any expenses incurred by D due to breach.

Vines v. Orchard Hill: P contracted to buy condo from D and paid deposit. P breached for good-faith reasons. Despite liquidated damages clause, P able to recover deposit via restitution, but must prove that there was no loss to D, or such losses were significantly less than damages clause. Different from Neri as there the seller was selling goods which they essentially had an infinite supply of (under UCC), and thus not unfair for them to profit twice from the sale of one boat as they could just have easily sold two. Here there are only a fixed number of condos.
Restitution and Quasi-Contact

Even if K does not exist between the parties, there can still be a restitution claim when:

1. One party has conferred benefit onto the other by rendering services.

2. Conferring party has reasonable expectation of compensation.

3. Benefits were conferred with express/implied request of the other person. 
4. Unjust enrichment would result if D was allowed to retain the benefits.
There are two kinds of implied Ks:

i) Implied in fact:  implied by some kind of implicit agreement (no one expresses it as such, but it really is a K);
ii) Implied in law:  when law says there should be some kind of payment for what was done (no K but courts don’t want unjust enrichment).  This is known as a “quasi-contract.” Only Restitution is available.
Cotnam v. Wisdom: Decedent, E, in car crash and knocked unconscious. Ps performed surgery in attempt to save E’s life, but E died. Ps allowed to recover b/c in situations like this there is a contract implied in law, and Ps should be paid for services conferred (prevents unjust enrichment), even if they did not end up saving E’s life.
Martin v. Little Brown: P notified D of plagiarism of their content, and volunteered to send them specific information. When he learned that D was suing the infringer, brought this suit for 1/3 of the damages acquired. P was an officious intermeddler – expecting payment for services volunteered, but not agreed to be paid for.

Generally, there is an implication of a promise to pay for valuable services rendered with the knowledge and approval of the recipient, in the absence of a showing to the contrary…a promise to pay the service is implied where one performs for another with the other’s knowledge, a useful service of a character that is usually charged for, and the latter expresses no dissent or avails himself of the service.  The person benefited must do something from which his promise to pay may be fairly inferred.
	Examples of Restitution when Δ is Unjustly Enriched

	Example 1: Π voluntarily rakes leaves at Δ’s house without ever talking to Δ about it. NO CONTRACT.

	Example 2: Π goes to Δ’s house and says, “Do you want your leaves raked?” Δ says “Sure.”  Δ is liable for compensating Δ under an “implied K” theory.

	Example 3: Π goes to Δ’s house while Δ isn’t there and starts to rake leaves.  Π shows up, notices Δ and continues to go into the house.  Π finishes and wants compensation.  Most courts will grant recovery to Π because Δ didn’t stop Π (Δ didn’t refuse Π ‘s service)!!


F. Review of Remedies

Sullivan v. O’Connor: D contracted to give P a “Betty Lamar” nose after two operations, botched the job, and after a third operation P was inoperably disfigured. As follows is a review of what would be included under different remedies:
Restitution – Expectation - Reliance
1. Out of pocket expenses ($622)

a. Doctor’s Fees – Rest., Rel.
b. Hospital Fees - Rel.
2. Difference between nose promised and nose delivered. (gross expectation) – Exp.
3. Difference between nose before and nose delivered. - Rel., Exp.
4. Pain and suffering

a. Operation 1 & 2 - Rel.
b. Operation 3 - Rel., Exp.
5. Lost Income (none in this case)- Rel. (but excluding expected income gain due to new nose), Exp.
6. Psychological Harm / Mental Distress - Rel., Exp.
7. Inoperable Nose (can’t be improved) - Rel., Exp.
8. Difference between nose before operation and nose promised. Exp. (included in 2)
9. Additional fee for third operation – Rest., Rel., Exp.
Mutual Assent
A few basic rules:

1. The offeree’s rejection terminates the offeree’s power of acceptance. 

a. This allows offeror to find another for the same terms.

b. Offeree should not have to revoke after a rejection.

2. A counteroffer, like a rejection, terminates the offeree’s power of acceptance.

a. A counteroffer is essentially a rejection and a new offer.

b. Argument for only having one live offer at a time, e.g. if communication of acceptance of both counteroffer and original offer cross in the mail.

c. A counteroffer can be phased that offeree does not reject, but would certainly accept for more, offer is still in place as reason for rule is not there, and thus offer still live.

3. A mere inquiry does not terminate the offeree’s power of acceptance.

4. An offeror can always renew an offer after it has been rejected.

Rest.2d. §17. Requirement of a Bargain.  

(1) Except as stated in subsection (2), the formation of a K requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration. (“Meeting of the Minds”)

(2) Whether or not there is a bargain, a K may be formed under special rules applicable to form contracts or under the rules stated in §§82-94.

Rest.2d. §18. Manifestation of Mutual Assent. Manifestation of mutual assent to an exchange requires that each party either (1) make a promise or (2) begin to render a performance.

Rest.2d. §22. Mode of Assent, Offer and Acceptance:  

(1) The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other party or parties.  

(2) A manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined.

Rest.2d. §24. Offer Defined:  An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain was invited and will conclude it. (REFLECTS OBJECTIVE THEORY OF K FORMATION).
Rest.2d. §36. Methods of Termination of the Power of Acceptance:  

(1) An offeree’s power of acceptance may be terminated by: (a) rejection or counter-offer by the offeree, or; (b) lapse of time, or; (c) revocation by the offeror, or; (d) death or incapacity of the offeror or offeree. 
(2) In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.

Rest.2d. §42. Revocation by Communication from Offeror Received by Offeree:  An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.

Rest.2d. §43. Indirect Communication of Revocation:  An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.  

A. Objective Theory of Assent

Intention is judge by outward expression, not internal intent/desire.

D deemed to have agreed to contract if:

a) A reasonable person would believe D intended to enter into the contract and

b) P in fact understood D’s actions as accepting contract.
Embry: P had employment contract about to expire. It was busy season and after getting no response from boss, demanded to have contract renewed or would quit on the spot. Boss told him not to worry and to get back to work. P allowed to collect, as a reasonable person would believe boss intended contract, and P acted on that belief.

Lucy v. Zehmer: D jokingly signed contract to sell land to P, and never told P that he was joking. Based on outward expression on intent, D entered into agreement, and therefore K is valid.
B. What is an Offer?

i. Preliminary Negotiations

Rest.2d. §26. Preliminary Negotiations:  A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent. 

Comment b (Advertising):  States that ads are ordinarily not understood as offers to sell.  Neither are catalogs or price lists.  For an advertisement to the general public to be an offer, there must ordinarily be some language of commitment or some invitation to take action without further communication.  
Rest.2d §29 To whom an offer is addressed. (1) The manifested intention of the offeror determines the person in whom is created a power of acceptance. (2) An offer may create a power of acceptance in a specified person or in one or more of a specified group or class of persons, acting separately or together, or in anyone or everyone who makes a specified promise or renders a specified performance

Rest.2d. §33. Certainty:  

(1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain. 

(2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy. 
(3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.
Comment C:  Reflects the principle that courts will endeavor to attach a substantially definite meaning to the bargain if the actions of the parties reflect an intent to enter into a K even though a term is missing or left to be agreed upon.
JOE’s NOTES FROM FARNSWORTH:

· “A proposal will not usually be interpreted  as an offer if such an interpretation would expose its maker to the risk of liability for performance far beyond the maker’s means.”
· The risk disappears if the proposal specifies a range or an upper limit and gives the recipient the power to make a selection within it.  Sometimes such an understanding can be based on usage, course of dealing, or a standard of reasonableness.  
· “The insertion into a proposal of a clause that reserves to its maker the power to close the deal is a compelling indication that the proposal is not an offer.”
U.C.C. §2-204. Formation in General:
(3) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.

(4) An agreement sufficient to constitute a K for sale may be found even though the moment of its making is undetermined.
(5) Even though one or more terms are left open, a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy.
UCC §2-205: Firm Offers: An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror

U.C.C. §2-308. Absence of Specified Place for Delivery: (Don’t have to specify place for delivery.)

Unless otherwise specified,

(a) the place for delivery of goods is the seller’s place of business or if he has none his residence; but
(b) in a contract for sale of identified goods which to the knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery; and

(c) documents of title may be delivered through customary banking channels.
U.C.C. §2-310. Open Time for Payment or Running of Credit . . .

Unless otherwise specified,

(a) Payment is due at the time and place at which the buyer is to receive goods even though the place of shipment is the place of delivery
. . . 
U.C.C. §2-305. Open Price Term: (Basically Means: Don’t have to specify a price upfront.)

(1) The parties if they so intend can conclude a contract for sale even though the price is not settled.  In such a case the price is a reasonable price at the time for delivery if

(a) nothing is said as to price; or

(b) the price is left to be agreed by the parties and they fail to agree; or
(c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.
(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as canceled or himself fix a reasonable price.
(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.

Nebraska Seed Co.: P sent letter and sample to D saying “I have about 1800 bu. or thereabouts of millet seed of which I am mailing you a sample…I want $2.25 per cwt. for this seed.” P immediately contacted D to inform him that they wanted seed, and D refused to deliver. Court ruled that due to lack of specificity and likelihood that it was sent to numerous parties, letter was an invitation for solicitation of offers, rather than an offer itself.
Leonard v. Pepsico: P saw an ad mentioning that harrier jet could be obtained for 1mil Pepsi points, and referred to P to catalog for specifics, which did not contain jet. P submitted required points, and D refused to deliver. P unable to collect as a) as a rule, advertisements are invitations for offers, b) a reasonable person would have realize that the ad was not serious and  c) the add was not specific; in fact it referred the viewer to a brochure.
ii. Written Memorial Contemplated

Restatement (Second) of Contracts §27. Existence of Contract Where Written Memorial Is Contemplation

Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations. 

Empro v. Ballco: P planning to buy D and sent letter of intent, which D returned signed with a request for additional terms. When negotiations failed, P sued. Letter of intent not binding as a) P left escape routes, so lack of mutuality of obligation, b) used “subject to a definitive agreement” twice, and c) letter not sufficiently specific to constitute a contract. See Rest. 2d. § 33.
iii. Revoking an Offer

K not formed if promisor revokes offer before accepted by offeree. Can revoke offer either explicitly or through behavior clearly inconsistent with offer.

RECOVATION BECOMES EFFECTIVE WHEN COMMUNICTED TO THE OFFEREE.   
· For direct revocation, the offeree must receive notice of revocation that clearly indicates on a reasonable interpretation that the offeror is no longer willing to enter into a K.
· Legal concept of receipt requires that the notice becomes available to the offeree so that if acting reasonably, the offeree would be aware of its contents.  
· Can also have indirect revocation if the offeror takes action clearly inconsistent with intent to enter into a K and the offeree obtains reliable information of such action.
Dickinson v. Dodds: D signed letter offering to sell property to P, and gave window to accept. P told by a friend that D had sold to someone else, and immediately notified D of acceptance of offer. Offer revoked because P was aware of conduct clearly inconsistent with revocation of offer before accepting.
**Note:

· D’s letter was an offer

· D was able to, and did, revoke before P accepted.
What is an Acceptance?

An acceptance is conduct that objectively indicates agreement to enter into K on  the terms of the offer.
i. Acceptance Varying Terms – Mirror Image Rule

Terms of acceptance must precisely mirror those of the offer. Changing terms constitutes refusal and counteroffer. The Offeror is entitled to know in clear terms whether offeree accepts his proposal.  Acceptance may not impose additional conditions on the offer, nor may it add limitations.  
Ardente v. Horan: D prepared contract to sell property to P, who signed and returned with check and request for confirmation that certain items were included in sale. D refused to agree to terms or to sign. P seeks SP. Letter of acceptance was conditional, and therefore was a counteroffer, so no K.

ii. Acceptance by Correspondence – Mailbox Rule

Traditionally, unless otherwise provided for, an acceptance is effective upon mailing.
Although acceptances are the only correspondence (e.g. offers) are effective upon receipt.

Typical reasoning for mailbox rule is that in the vast majority of the cases, the parties want to be bound sooner rather than later so that they (offeree) can begin performing without having to confirm receipt.

Rest.2d. §63. Time when Acceptance Takes Place:  (Dispatch Rule)

Unless offer provides otherwise:

1. An acceptance made in a manner and by medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of offeree’s possession, regardless of whether it reaches the offeror;

2. Option Ks are only valid when they get to the offeror.
iii. Acceptance by Performance – Unilateral Contract

Unilateral contracts are accepted by complete act of performance, whereas bilateral contracts are accepted by promise to perform. Thus, at time of acceptance, only promisor has an outstanding obligation.
Rest.2d. § 54: No notification is necessary to make such an acceptance effective unless written notification is required.
 
Restatement (Second) of Contracts, § 32—Invitation of Promise or Performance:

In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.
 

Rest.2d § 62
· Applies when the offer does not mandate acceptance by performance (Can either be accepted by promise or performance).  
· The commencement or tender of performance constitutes an implied promise to complete the performance within the time called for by the offer.  Therefore, the commencement or tender of performance is, in effect, an acceptance by promise creating a bilateral K.  (COMPARE WITH §45.)  
Rest.2d. §45. Option K Created by Part Performance or Tender:

· Only applies where the offer calls for performance as the exclusive mode of acceptance. 

(1) When acceptance is performance, an option contract is created when offeree tenders or begins performance or tenders a beginning to it.  

(2) The offertory’s duty of performance under such an Option is conditioned on offeree’s completion of performance.

· Comments to both §§ 62 and 45 emphasize that neither the performance nor the option arises merely when preparation for performance starts.  The actual performance must be begun or tendered. 

Rest.2d. §50.  Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise: 

(1) Acceptance of an offer is a manifestation of assent to the terms of that offer; 

(2) Acceptance by performance requires at least part of what the offer requested be performed, and includes acceptance by a performance which operates as a return promise; 

(3) Acceptance of a promise requires that the offeree complete every act essential to the making of the promise.

Carlil v. Carbolic Smoke Ball Co.: D placed an ad claiming to have $$ in the bank to pay people who used their product and got sick. P did so, and sued when D refused to pay. D argued that offer cannot be made to the world (court ruled just to the people that accepted), Ad was a “mere puff” (court ruled that mentioning $$ in bank indicates seriousness of offer), and P failed to give them notice (notice not required unless so specified).
An “offeror shows by his language and from the nature of the transaction that he does not expect and does not require notice of the acceptance apart from notice of the performance,” and is analogous to one who advertised a reward for a lost dog in which it cannot be expected that “one sit down and write a note saying they have accepted the proposal. You extract from the character of the transaction that notification is not required.” 

Petterson v. Pattberg: D offered to let P buy back mortgage at a savings, within a certain time period. P showed up with $$, but was informed that the mortgage had been sold. Because D revoked before tender, P cannot recover. There is some debate among these judges as to whether or not one can revoke after tender.

“The offeror may see the approach of the offeree and know that an acceptance is contemplated. If the offeror can say ‘I revoke’ before the offeree accepts, however brief the interval of time between the two acts, there is no escape from the conclusion that the offer is terminated.”
Davis v. Jacoby: Ps asked by uncle to come and take care of his finances and dying wife, and Ps would get the entire estate. After receiving notice that they were coming, uncle killed himself. Ps came and cared for aunt until she died, when they found out that they were not the beneficiaries of the will(s). P suing inheritors for estate. As offer would have died with offeror, contract must have been bilateral to survive death. Therefore, acceptance was letter confirming that they were coming, and Ps can recover. 
Brackenbury v. Hodgkin: D offered to leave P the house if P would come care for her. They fought, and D executed the property to son to evict P, who sued. Court ruled that contract was unilateral, can therefore get SP as an acceptor of a unilateral K has done her duty if she does all that she can do to perform, even if the offeror is unreasonably dissatisfied with her performance.
	Restatement (Second) and Unilateral/Bilateral Ks:

	Look at offer—OFFEROR controls:
	Corresponding Restatement:

	Performance Only
	§45 – the beginning of performance, tender of performance, or tender of beginning of performance, keeps offeror from revoking (but no obligation to offeree). Offeree is not bound, if it doesn’t complete; offeree simply loses what was promised.

	Promise Only
	Both parties have a legal obligation.

	Unclear
	If unclear—§32 creates a presumption.  Presumption is offeree choice (different from 1st Restatement)!  §32 states that “In case of doubt an offer is interpreted as inviting the offeree to accept either by promise to perform what the offer requests of by rendering the performance, as the offeree chooses.

	
	In all cases of offeree choice, ether explicitly state or presumed—then look @ §62: if chooses by promise, no problem; if chooses to accept by performance, just like §45, BUT once this is done, offeree is also bound!!


iv. Acceptance by Silence

Rest.2d. § 69. Acceptance by Silence (in pertinent part):  An offeree’s silence operates as acceptance where offeree takes benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.
Hobbs v. Massasoit Whip Co.: P had dealt w/ D before, and sent them skins to be made into whips. D didn’t respond, and skins were destroyed by time. P able to collect as prior relationship establishes that P wanted compensation for the skins, and therefore D is liable.
· If I don’t know who these people are, then I’m under no obligation to do something or else be deemed to have accepted the package.  Think of Pettit’s outlines coming to you in the mail from a total stranger. But if I start using the outlines, then CL and Restatement both say that I’m accepting the offer (although statutes have done away with that notion now).

· In general, an offeror cannot impose upon an offeree a K by offeree’s silence, unless there is a prior relationship, or the offeree benefits from the services knowing he should pay for them.  

· Unjust enrichment does not come into play here – offeror was a “mere volunteer.”

C. E-Commerce and Mutual Assent

Caspi v. Microsoft: Class action complaint→ breach of K, CL fraud, & consumer fraud b/c MSN had “rolled over” MSN membership into more expensive plans. D moved to dismiss complaint for lack of jurisdiction b/c of forum selection clause in MSN agreement. Clicking “I Agree” during install sufficient to indicate acceptance. Contract is binding regardless of whether or not P read it. Some courts would accept argument that didn’t agree – just wanted to install. Argue both sides.
Ticketmaster v. Tickets.com: D’s site directly linked to event pages on P’s site. P sues for, another other things, breach of terms of use. Terms not binding as D was not forced to expressly agree, and the small link at the bottom of the page can be easily overlooked/ignored, which suggests that P was willing to allow people to use site w/o accepting terms (browse-wrap license; see below).

Specht v. Netscape Communications: D trying to enforce arbitration clause for software installed by Ps. At bottom of download page was link to terms that Ps supposedly agreed to. Contract is not valid as this is essentially a browse-wrap license, and therefore Ps could easily have been unaware of D’s intent to enter into contract. 
Three types of e-commerce licenses:

1. Shrink-wrap – Assent indicated by opening shrink wrap and using product. Notice of assent seen through shrink-wrap.

2. Click-wrap – Assent expressly indicated by clicking “I Agree” or similar on install. (Caspi)
3. Browse-wrap – Terms and conditions governing browsing. As no affirmative action/assent required, a valid K is (almost always) not formed. (Ticketmaster)
D. Interpreting the Meaning of the Terms

	AMBIGUITY:  When two parties attach different meanings to a condition in a contract and one party didn’t have any reason to know of the other’s interpretation (Raffles). Ambiguity cases constitute one of the few real exceptions to the objective theory, because we look to see what each party was thinking, and how they interpreted the contract. Example:  If just $5620 is written.  Does this mean $5,620 or $56.20?  A single term is applied to two very different things. (In this case, it is unlikely that a P would win.)

	VAGUENESS:  When the parties knew the appropriate meaning, but just didn’t specify it in the contract (Frigaliment). Use of a general term, which isn’t specific enough! (It’s possible for a P to win, but still unlikely).


i. Ambiguous Terms
Rest.2d. §201: Whose Meaning Prevails.
(1) Where parties have attached the same meaning to a promise or agreement, it’s interpreted in accordance with that meaning.

(2) Where the parties have attached different meanings to a promise or agreement or term thereof, it’s interpreted in accordance with the meaning attached by one of them if at the time the agreement was made:

(a) that party didn’t know of any different meaning attached by the other, and the other knew of the meaning attached by the first party; or

(b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

(3)
Neither party is bound if neither of the above can be shown (a “stalemate”).
Raffles v. Wichelhaus: P contracted to sell cotton to D, to be shipped on the “Peerless.” D refused to accept, claiming that this cotton came on the Peerless that sailed on December, and D meant the one that sailed in October. Court voids contracts because no meeting of the minds (Subjective). Would have been the same result under objective theory (see Rest. 2d. §201).
ii. Vague Terms

U.C.C. §1-205. Course of Dealing and Usage of Trade:
(1) Course of dealing = a sequence of previous conduct between the parties—prior dealings (other Ks between the same two parties);
(2) Usage of trade = understanding in the industry (not exclusive to the parties);
(3) Course of performance = prior performance of that particular K (within one K);
(4) Express terms of K = the terms of the contract.
U.C.C. §2-208 (2).  Course of Performance or Practical Construction and U.C.C. § 1-205(4) (essentially defines the hierarchy of §1-205; listed in order of import):
(1) express terms control everything else;

(2) course of performance controls course of dealings and usage of trade;
(3) course of dealings; and
(4) usage of trade.
Frigaliment Importing Co. v. B.N.S. International Sales Corp.: “What is chicken?” Ultimately court determines that it is unclear what was originally meant by “chicken” but that the use of stewing chickens by D is consistent with the USDA language incorporated into the contract, and therefore fryers are allowed.
E. Filling Gaps in the Terms

1. When filling in gaps (supplying terms when K is silent vs. interpreting terms that were expressly manifested between the parties), there are 2 distinctions:

a. Implied in fact:  terms which parties actually, albeit implicitly, agree to.

b. Implied in law:  terms imposed on parties without their consent.

2. There are two kinds of judicially imposed gap-fillers:

a. Default Rules:  legal rules that the parties can avoid or vary by means of an express clause that differs from a term a court would otherwise supply by default.

b. Immutable rules:  rules that may not be varied by consent and will override any express clause to the contrary.

3. Two questions:

a. When is a manifestation of assent sufficient to justify concluding that a legally enforceable K exists?

b. How do you interpret the assent that has been manifested?

i. Agreements to Agree

U.C.C. §2-204. Formation in General:
(1) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.
(2) Possible to have K where moment of formation is unknown.
(3) Even though one or more terms are left open, a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy.
U.C.C. §2-309. Absence of Specific Time Provisions: Don’t have to specify a delivery time. (2) Where the K provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.

U.C.C. §2-305. Open Price Term: Don’t even have to specify a price upfront.
Rest. 2d. §34. Certainty and Choice of Terms; Effect of Performance on Reliance

(1) The terms of a contract may be reasonably certain even though it empowers one or both parties to make a selection of terms on the course of performance.

(2) Part performance under an agreement may remove uncertainty and establish that a contract enforceable as a bargain has been formed.

(3) Action in reliance on an agreement may make a contractual remedy appropriate even though uncertainty is not removed.

Rest. 2d. §204. Supplying an Omitted Essential Item: When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term that is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court.
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If a buyer promises to buy “all he needs” from a seller, then he does
not actually need any if he buys from another supplier.

Likewise, if a buyer promises to buy all a seller can output, the seller
does not actually output anything if is sells it all to another buyer.
Hence, modern courts require output or requirements contracts to be
exclusive between the parties: The buyer and seller cannot buy from
or sell to other merchants—at least not the particular good contract
for

(5) Good Faith Requirement:

a.

If a buyer simply chooses not to buy anything, then his promise was
not a promise at all—the seller was obligated o sell at the buyer’s
whim, but the buyer was not obligated to buy anything

If a seller simply chooses nat to produce anything, then his promise
was not a promise at all—the buyer was obligated to buy at the seller’s
wihim, but the seller was not obligated to actually make anything.
Hence, modern courts interpret a requirement of good faith and fair
dealings: A buyer must buy all that he actually needs from the
exclusive seller—he cannot shut down his business to avoid a loss; a
seller must make all that he actually can—he cannot stop production to
save money or to make more money in the future because of a rising
market.

(6) Today, output and requirements contracts are specifically endorsed by the
ucc.




Sun Printing & Publishing Assn. v. Remington Paper & Power Co.: P contacted to buy paper from D for a term, with price and duration thereof to be determined later. D refused to deliver arguing no contract. Cardozo ruled that K invalid because too many uncertainties. Likely would not come out the same under UCC, but might as damages hard to quantify. 
ii. Illusory Promises

[image: image4.png]f. “Hllusory” promises:
i Buyers and sellers often wish to contract with one another, despite the fact that they
do not know their requirements beforehand
(1) Market fluctuations may require a buyer to need more one year and less the
next.
(2) In the case of perishable goods, the ability for the buyer to contract with a
seller based on “however much he needs” is essential
(3) Ttis also essential for a seller because a seller does not want to allow a buyer
to go to someone else in an expanding market.
(4) Or, In the case of an output contract, the seller wants to trap the buyer into
purchasing all that he can produce.
(5) Hence, both buyer and seller want contracts that enable them to specify
everything by the amount needed or the amount produced.




Requirements contracts were often thought of for being void for lack of mutuality, but there is an implied promise to act in good-faith by the other party.
U.C.C. §2-306. Output, Requirements and Exclusive Dealings
(1) Requirements contracts valid, except that no quantity unreasonably disproportionate to any stated estimate or, lacking that, comparable prior requirements may be tendered or demanded.

(2) A lawful agreement by either the seller or buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.

N.Y. Central Iron Works Co. v. U.S. Radiator Co.: D agreed to supply all of P’s radiator needs for a year at a set price, and due to market changes P sold much more than expected. D refused to deliver. Court found that as long as P acted in good-faith, D must supply. UCC would limit the amount to be sold (see §2-306 above). K would be void if P was speculating by stockpiling or reselling (competing with D).
Eastern Air Lines, Inc. v. Gulf Oil Corp.: D contracted to sell required fuel in specified cities to P, and due to gas crisis it was financially disadvantageous to continue to do so. D argued indefiniteness as to quantity to justify breach. Court found that under UCC quantity is dictated by good-faith needs of P.

Wood v. Lucy, Lady Duff-Gordon: P exclusively sold D’s stamp of approval as a “creator of fashions.” D sold said approval outside of their contract, and argued lack of mutuality of obligation to justify breach. Court found that requirements contacts have mutual obligations, as P is obligated in good-faith to continue business.

F. Identifying the Terms of the Agreement

i. Form Contracts – Contracts of Adhesion
Rest. 2d. §211. Standard Agreements:

(1) Except as in (3), written contracts are binding

(2) Ks are binding regardless of whether or not the party actually read it
(3) In Ks where one party has reason to believe the other would not enter into K if he knew of a particular term, that term is not enforceable.
Carnival Cruise Lines v. Shute: Shute injured on ship, sued Carnival in home state of Washington. D moved to dismiss due to lack of jurisdiction per forum selection clause. Forum selection clause enforceable if reasonable and fair. Reasonable as a) D has a special interest in limiting fora where it can be sued as it takes passengers from all over the place, b) the clause dispels confusion for customers as to where they can sue, and b) cost savings of not having to travel for litigation is passed onto passengers.
Dissent notes that notice to passengers was dubious, and that they were not aware of terms until after they bought the ticket (see iii below).
ii. Which Terms were Agreed to?
Common Law applies the Mirror-Image Rule, s.t. there is no contact unless both sides agreed to the same terms. With a battle of the forms, each subsequent form constitutes a counter-offer, so by the Last Shot Rule the last form sent controls.

	Traditional Rules of the Forms:

	1) Offeree’s rejection terminates offeree’s power of acceptance.

2) A counteroffer—like a rejection—terminates offeree’s power of acceptance.

3) A mere inquiry does not terminate power of acceptance.
	**An offeror can always renew a contract!**


Rest.2d. §38: An offeree’s rejection terminates the offer unless offeror has manifested a contrary objection.

The UCC rejects the CL approach in at attempt to conform the law to the way that businesses operate. As such, it rejects the mirror image rule in favor of a First-Shot Rule. Note that under UCC § 2-207 if no K by (1), can be a K by (3) where terms are determined by the Knockout Rule s.t. only terms in both forms are in K.
U.C.C. §2-207.  Additional Terms in Acceptance or Confirmation
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.



U.C.C. §2-316. Exclusion or Modification of Warranties:

(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (§2-202) negation or limitation is inoperative to the extent that such construction is unreasonable

(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “There are no warranties which extend beyond the description on the face hereof.” . . .
Step-Saver Data Systems Inc. v. Wyse Techology: P suing for breach of warranty. Ordered bulk software licenses from D over phone, sent exchanged order forms, and then installed software with box-top license which stated there was no warranty. P argues that warranty is void. Analysis under UCC as it is similar to copyright law, which would be used if not classified as a ‘good.’ As parties acted on K before P opened software, under UCC §2-207 box-top license constitutes a request for additional terms, and therefore is not binding.
Court offers three tests to see if form constitutes counteroffer (applies 3rd test):

1) If the offeree’s forms make changes that are solely to the disadvantage of offeror, then not enforceable (conditional acceptance when a term materially alters K obligations).

2) Language of the 2nd form: if it says terms like “these are the only ones we will accept”, then counteroffer.

3) Apart from forms there has to be an affirmative showing from offeree that not going ahead w/ deal unless his terms control.

ProCD v. Zeidenberg (Easterbrook): D bought software from store, ignoring shrink-wrap license and selling the use of said software, and undercutting P. Court rules that shrink-wrap licenses are generally enforceable, the K will be treated as accompanying a product so UCC applies. As there was only one form, §2-207 does not apply (this is contentious as comments state only one form needed), so court uses §2-606 ruling that buyer accepts goods when, after opportunity to inspect, he fails to make an effective rejection.
iii. Terms that Follow Later

Hill v. Gateway 2000 (Easterbrook): P bought a computer from Gateway, with additional terms providing P with 30days to return computer if didn’t accept. After 30days, P’s had a problem. D wants arbitration clause in agreement enforced. Easterbrook applies ProCD and determines that §2-207 does not apply as only one form, ruling for D by essentially extending the common law duty to read.
Klocek v. Gateway: Similar facts to Hill, but agreement only provided 5 days to return. Court ruled that §2-207 does apply with a single form, and as P is not a merchant the terms are not incorporated into their agreement, therefore clause unenforceable.
G. Interpreting a Writing – The Parol Evidence Rule
Parol Evidence Rule:  

The principle that a writing intended by the parties to be a final embodiment of their agreement cannot be modified by evidence that adds to, varies, or contradicts the writing.  The rule usually operates to prevent a party from introducing extrinsic evidence of negotiations that occurred before or while the agreement was being reduced to its final written form.  Imposes limits and restrictions on the extent to which the context of the writing may be examined to determine what the parties agreed.

· Rule generally applies to all contradictory written/oral agreements made prior to execution.  Generally not to contemporaneous written agreement. (Written agreement calls for C.O.D, term but parties also sign short document discussing different credit term).

· Does not apply to subsequent written/oral agreements.  They are modifications subject to different rules.  The rule does apply to contemporaneous oral agreements.

· RULE ONLY APPLIES WHEN WRITTEN AGREEMENT HAS BEEN EXECUTED.

· Written agreement must have been adopted by both parties.  Not necessarily signed.  Letter one parties receives and doesn’t object to is generally ok.

· Two step process:  1.  Judge determines admissibility (Not rule of evidence – still talking about substantive law.)  2.  Factfinder then determines what parties agreed to.
· General Rule:  If writing is full, complete, clear and unambiguous, the rule excludes all parol evidence.

· However, even if a document is intended to be a total integration, it does not exclude parol evidence if it is unclear or unambiguous.

· Often ask, is the language used capable of more than 1 meaning or has no clear meaning at all? 

· Merger clauses still carry weight – Intent of parties with respect to integration is still important.

· PAROL EVIDENCE IS ADMISSIBLE TO SUPPLEMENT OR EXPLAIN THE WRITING, BUT NOT TO CONTRADICT ANYTHING RECORDED IN THE DOCUMENT.  

· Part 1 of two step process described above:  Judge decides on question of integration.  If not completely integrated judge asks is evidence consistent or contradictory.  

· Integration = Question of intent

· Classic test:  Four corners approach – Does the writing, interpreted as a whole in accordance with the plain meaning of the language used, appear to be a full, final, clear and unambiguous expression of the agreement.

· Modern movement away from four corners approach – Court may now go beyond the face value of the writing to see if an apparently integrated writing was not intended as such or contains a term that becomes ambiguous with the consideration of more evidence,

· What if the term sought to be proved by parol evidence is omitted from the writing.  Under contextual – Ask whether circumstances offer an explanation of why the term was not included.  See Restatement §216(2)(b)/ UCC §2.202, Comment 3 (Would the term certainly been included in the writing had it been agreed to.  

Restatement (Second) of Contracts § 209.  Integrated Agreements

(1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.

(2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

(3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.

§ 210. Completely and Partially Integrated Agreements.

(1) A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.

(2) Partially integrated agreement is an integrated agreement other than a completely integrated agreement.

(3) Whether an agreement is completely or partially integrated is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

§ 213.  Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rules)

(1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

(2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.

(3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.

§ 214.  Evidence on Prior or Contemporaneous Agreements and Negotiations.

Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish

(a) that the writing is or is not an integrated agreement

(b) that the integrated agreement, if any, is completely or partially integrated;

(c) the meaning of the writing, whether or not integrated;

(d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating clause;

(e) ground for granting or denying rescission, reformation, specific performance, or other remedy.

§ 216.  Consistent Additional Terms.

(1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.

(2) An agreement is not completely integrated if the writing omits a consistent additional agreed term which is

(a) agreed to for separate consideration, or

(b) such a term as in the circumstances might naturally be omitted from the writing.

UCC. §2-202.  Final Written Expression:  Parol or Extrinsic Evidence

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

(a) by course of dealing or usage of trade (§1-205) or by course of performance (§2-208); and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.
Thompson v. Libbey: P contracted to sell logs to D with no mention as to quality. D argues logs did not meet agreed standards and therefore P in breach. Court apples traditional approach, saying that K is complete on its face, and thus evidence cannot be admitted to alter it.
Brown v. Oliver: P bought a hotel from D, who later got a lease thereof and removed the furniture. No mention of furniture in sales K. While the K does not specially mention the furniture, it is not clear that the K was intended to apply only to the land.  Parol evidence allowed, as it not inconsistent with anything in the document.
Wigmore says that court cannot determine if contract is complete on its fact unless judge listens to parol evidence. Note that judge is responsible for determining if claimed negotiations would be effective, and jury determines if negotiation took place. Court should use these steps to determine intent:

1. Whether a particular subject of negotiation is embodied in the writing.

2. Intent must be sought in the conduct and language of the parties as well as surrounding circumstances.

3. If item is not mentioned in contract, then it was likely not intended to be included.

Would the UCC apply to this case?

· Predominant approach: When mixed, like here, ask: what is this about most?  Here the answer is the hotel b/c that is what the K is about.  So do NOT apply UCC.

· Minority approach: Should apply UCC b/c arguing over movable goods.  So apply UCC to “goods” part of deal but not to hotel part.

Pacific Gas & Electric Co. v. G. W. Thomas Drayage & Rigging Co. (California): P hired D to replace a cap on a turbine, and D agreed to take liability for harm. Cap fell doing damage, and D argues that they had agreed that D was not liable for P’s property. K clearly stated that D was liable, but court ruled that language is used a vehicle to show parties intent, and therefore judge should examine all evidence to understand parties’ intent.
Two approaches to the Parol Evidence Rule:
1) Rules have their own logic and meaning and courts should simply follow the rules. Williston – legal positivist. The parol evidence rule is used to promote certain, external policies (e.g., to make people rely on writings, do away w/fraud and perjury, and get people to write down agreements).Thompson v. Libbey – traditional approach
2) Words are used as vehicles of intent – they have no independent force, so people should look to intent. Corbin – legal realist. Thus, the parol evidence rule is a device used to determine the intent of the parties.

Trident Center v. Conn. General Life. Ins. Co.: P wants to have evidence admitted as to terms of loan contract. Court rules that K clearly states terms, and that parol evidence should not be allowed (Williston), but under CA law it must be given to the trial judge (Corbin).
H. Reforming a writing – Mistakes in Integration
Restatement Second of Contracts §155:  When Mistake of Both Parties as to Written Expression Justifies Reformation:  When a writing that evidences or embodies an agreement doesn’t fully show the agreement b/c of both parties’ mistake as to contents or effects of writing, the ct may reform the agreement at a party’s request as long as 3rd parties affected by the contract aren’t hurt.
The Traveler’s Insurance Co. v. Bailey:  After 30 years of paying premiums, policy holder sees his policy gives him a $500/mo payment, which was supposed to be $500/year. There’s no evidence that D knew that his original policy provided an annuity larger than he is entitled to in view of the premium paid ($40.90 semi-annually). D argued that it was a unilateral mistake (by company only), and court finds that is irrelevant. Both parties intended $500/year, so that’s what they get.

Reformation Requires (Exception to Parol Evidence Rule):

1. P must prove what true agreement was beyond a reasonable doubt.

2. D must not have relied to his/her detriment on the mistaken writing.

I. Requiring a Writing – Statute of Frauds
Five main types of K that must be in writing
(a) Promise to pay the legally enforceable debt of another

(b) Marriage provision

(c) Land contract - Reflected in Restatement Section § 125
(d) One year provision- A Contract which cannot be performed within one year. If possible to perform w/i one year (e.g. lifetime employment K), not subject to SoF. - Reflected in Restatement § 130

(e) Sales of goods over $500 [UCC §2-201(1)]
Elements of the writing:

· Memorandum/Record must contain enough information to show that a K was made between the parties. 

· CL – Requires that parties be named and most details be set out.
· UCC– Only term that must be stated in writing is the quantity of goods.  See §2.201 
· Writing must be signed by the party against whom the K is to be enforced

· UCC §1-201(39) – Signed:  Any writing or symbol executed by the parties to authenticate a writing.

· UCC §2.201(2) creates a “between merchants” exception – Not required if party has reason to know terms.
Exceptions to the statute:

· Part Performance – Only applies to past performance.
· §2.201(3)(a):  Cases in which the seller has begun the manufacture of goods made specifically for the buyer and are not otherwise easily sellable. 
· §2.201(3)(c) :  Allows enforcement of the K only to the extent payment for the goods has been made and accepted, or goods have been delivered and accepted.

· Judicial Admission (Admissions of a K made during pleadings/testimony) (§2.201(3b)) - Permits enforcement of a K if the party against whom the K is to be enforced admits in “pleading, testimony or otherwise in court” that a K was made.  (Problem- What = admission)

· Between Merchants Exception– See §2.201(2)
· Promissory Estoppel/Reliance (Restatement § 139)  - If one party relied on another in good faith, then, even if the court finds no enforceable contract, it may award the party its reliance interest, or part thereof, if it finds sufficient evidence of a contract outside the statute of frauds.
· Restitution – It’s off the Contract, but still should be remembered.
Restatement (Second) of Contracts, § 139—

Enforcement by Virtue of Reliance:

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires.

(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

a. the availability and adequacy of other remedies, particularly cancellation and restitution;

b. the definite and substantial character of the action or forbearance in relation to the remedy sought;

c. the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

d. the reasonableness of the action or forbearance;

e. the extent to which the action or forbearance was foreseeable by the promisor.
UCC § 2-201—Statute of Frauds:

(1) Except as otherwise provided in this Section, a contract for the sale of goods for the price of $500 or more is not enforceable . . . unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought. . . . A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable:

a. if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or

b. if the party against whom enforcement is sought admits in his pleading, testimony, or otherwise in a court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or

c. with respect to goods for which payment has been made and accepted or which have been received and accepted.

Boone v. Coe: Coe made a verbal K with Boone for Boone to move from KY to TX to cultivate land in exchange for dwelling on house and materials to build stock and grain barn; Boone moved to TX and Coe refused to provide dwelling or materials; Boone sues for $1,387.80 for damages (reliance to put him back in the position had the K never been performed- traveling/lost business) caused by Coe. Court refuses to recover for reliance interest b/c Coe didn’t receive any benefits from Boone- granting reliance interest would be enforcing K when SoF clearly says no K was enforceable here. 
· Stricter requirements in § 139 (reliance of a substantial character/reasonableness by the promisee, foreseeability of reliance by the promisor).  While these requirement may be implicit in § 90 the fact that they are expressly stated in §139 indicates that promissory estoppel is not intended to be applied routinely to circumvent the statue.  

Ripley v. Capital Airlines: Capital made a five-year K with an option to renew with Ripley to provide water ethanol.  Capital argues there was no five year K and that if there was a K, it’s not enforceable under the SoF.  P argued specifically manufactured goods. Court rebuffs as each batch was mixed right before delivery, so P wasn’t left with any unsellable stock. Court does award reliance for equipment purchased by P to fulfill K (like in Anglia).
Schwedes v. Romain: Romain (seller) sends written offer to sell property which Schwedes (buyer) accepts.  Romain’s lawyers called Schwedes to let them know they don’t have to come to the property to close and don’t have to send the purchase price until the closing date.  Romain sells the property to another couple for $4,000 more; Schwedes sues for breach and seeks SP and remedies (prob no SP b/c innocent 3rd party bought land, so only damages).  The only written evidence of a K here was a signed offer.  Thus, the offer was in writing but the acceptance was not. UCC not applicable as sale of property. Under Rest. 2d 131 the writing would be sufficient, so finding counter to majority.

In re Real Networks – P and others brought suit against RealNetworks alleging trespass to property and invasion of privacy, claiming that RealNetworks’ software products secretly allowed D to access and intercept users’ electronic communications and stored information without their knowledge or consent.  RealNetworks argued that before a user can install either of these software packages, they must accept the terms of RealNetworks’ license agreement, which appear on the users’ screen.  There was an arbitration clause in the agreement.  D cited this clause as binding authority for its assertions that arbitration was required.  (This case deals with what is necessary to satisfy the writing requirement). Court finds that electronic agreement (Click-wrap license) constitutes a writing.
Parma Tile Mosaic & Marble Co. (P) v. Estate of Fred Short (D): MRLS was a construction manager for a project.  Hired Co-Defendant Sime Construction to do work on the project.  Sime ordered tile from Parma on the condition that MRLS guaranteed payment.  MRLS faxes message with name on the top but it was unsigned.  Parma delivered the tile to Sime.  When Sime failed to pay, Parma billed MRLS in reliance upon the faxed document.  Court finds that a signature doesn’t have to be written in ink- may include symbol or signature such as the letterhead and therefore signature is present and K is enforceable. (UCC says so explicitly; This is decided under CL)
E-Sign Act – Electronic signature is just as enforceable as one in ink.
J. Assignment, Agency and Beneficiaries
i. Transferring Rights/Duties to Third Parties

a. Can assign benefits or delegate responsibilities if:

1. Absolute (assignor no longer has the right; can assign a portion, but as to that portion, can have no rights.)

2. Transfer must be irrevocable.
b. Under Rest. 2d. § 317 may assign unless:
1. Materially alters nature of K or difficulty of performance for other party.
2. Forbidden by statute

3. Precluded by K.
c. Under UCC § 2-210
1. Same as Rest. except regardless of K stipulations, after performance complete can assign different payee.



DELEGATION

Kelly Health Care v. The Prudential Insurance Co. of America (1983): Green (wife) incurred hospital expenses at Kelly, who sues Green’s insurer. Kelly was not an assignor of Green’s benefits as transfer was not absolute (Green retained rights). Green did transfer rights to Kelly. Kelly was also not a third party beneficiary as the contracting parties did not intend them to receive benefits.

Sally Beauty Co. v. Nexxus Products Co. (1986): Nexxus entered into distribution K with Best, who was purchased by Nexxus’ competitor Sally. Nexxus canceled the K, and Sally sues for breach.

· Trial Court grants SJ b/c cannot delegate K for personal services (e.g. can’t pay someone else to sing for you.)

· Appeals Ct. also finds for Nexxus, but on UCC theory, finding that Nexxus has a substantial interest in having the original promisor perform. Isn’t their interest in not having Sally perform?
· Posner dissents saying that Sally has incentive to perform in good-faith.

** NOTE ** While assignor loses all benefit of the K, a delegor is still responsible to the other party.
ii. Agency – A consents to allow B act on A’s behalf.
Three levels of Authority:

a. Express Authority - Explicitly communicated permission for agent to bind principal. (binding)

b. Implied Authority - Actual authority circumstantially proven through circumstances. (binding)

c. Apparent Authority - No actual authority given to agent, but principal may be held if a third party could reasonably think that principal meant to be bound.
An agency relationship consists of three elements

1. Mutual consent to a relationship in which

2. One party (the agent) acts on behalf of another (the principal) and is

3. Subject to the principal’s control

NEET v. Silver Street - Silver Street acquired a parcel of real property from the Humphreys, and was (clerical mistake) unaware of mortgage belonging to NEET. SS and NEET entered negotiationas and SS authorized their lawyer to make a $10k offer. Later, same lawyer made $60k, and SS refused to pay, so NEED sues. Court finds that while lawyer had authority to negotiate, he did not have authority to make an offer. Thus it would be apparent authority, and NEET had no reason to think he had authority.
Sauber v. Northland Insurance Co.: McDonald owned car and insurance for the car, which he sold to brother-in-law. BiL called insurer and was told car was insured. Apparent authority presumed to exist when speaking to a company’s agent. Business has burden of rebutting presumption.
iii. Third Party Beneficiaries - Occurs when parties to a K create rights in a third party.  Two types of third-party beneficiaries—creditor beneficiaries and donee beneficiaries—have been allowed to enforce a K in which they are not a party. Incidental beneficiaries cannot enforce.
a. Intended Beneficiaries – Can sue to force payment to them despite having no privity of K.
Rest. 2d § 302 - Intended Beneficiary must demonstrate that payment was the parties’ intent, and

· Performance will satisfy obligation of promisee to pay beneficiary (creditor)

· Promisee intended to give beneficiary benefit of promise (beneficiary)
Lawrence v. Fox (1859):  Holly (promisor) owes $$ to Lawrence (3rd party beneficiary).  Holly gives exact amount of $$ that she owes to Fox (promisee).  Fox says that he will give the $$ to Lawrence the next day.  But Fox never pays Lawrence.  Lawrence successfully sues Fox.  
b. Intended v. Incidental Beneficiaries

i. Generally don’t owe money to third party if don’t owe to original party, but circumstances may show differently (Rest. § 309)

Sisters of St. Joseph v. Russell (1994): Russell was injured on the job and after determining who his insurer was, insurer entered into settlement w/ him wherein they agreed to pay for medical expenses. Hospital (Sisters) sues insurer and Russell, losing against Russell. Court finds that can collect from insurer despite losing against Russell b/c agreement indicated that someone would pay the hospital.

Reconciled w/ Kelly as here parties knew of existing bills.

Enforceability
A. Bargain Theory of Consideration
i. Bargains v. Gratuitous Promises

a. Legal Detriment (see Hamer) can constitute consideration if it is bargained for.

b. According to Dahl in a unilateral K, offeree’s performance constitutes consideration

Hamer v. Sidway – Uncle offers to pay nephew $5k if he stops drinking, gambling, etc. until 21st birthday. Court finds that giving up drinking etc. is legal detriment thus consideration. 
Fischer v. Union Trust Co. – Father gives his daughter deed to property and promises to pay of mortgage, and she hands him $1 that was handed to her by a brother. Father doesn’t pay mortgages, and daughter tries to collect against father’s executors. $1 was a mere pretense, not consideration, so no K.

ii. Past Consideration – Past Consideration is No Consideration
Moore v. Elmer - P-psychic gave D readings and predicted his death. D said that if he died when P said he would, he would pay off her mortgage. As D’s promise was not induced by P’s performance, no consideration.
iii. Moral Consideration

If D promises to pay after the fact, promise is enforceable if:
1. Creditor, barred by statute of limitations, obtains promise of payment.

2. Services for care of minor child. (Enforceable against parents/guardian)

3. Bankrupt person reaffirms discharged debt.
4. Direct Material Benefit to promisor (see Webb)

Mills v. Wyman – Adult son gets sick at sea and is cared for by Mills. Father later offers to pay for expenses, then refuses. Court says that there may be a moral obligation, but it is not enforceable.

Webb v. McGowin – EXCEPTION TO RULE – Webb sacrifices himself to save the life of D and is injured. D promises to pay P monthly until P’s death. D dies, and the estate refuses to pay. Court finds that saving D’s life constitutes material benefit, and so P is bound to his promise.
B. Contract Modification and the Preexisting Duty Rule
UCC, § 2-209—Modification, Rescission and Waiver:

1. An agreement modifying a contract within this Article needs no consideration to be binding.

2. A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such as requirement on a form supplied by the merchant must be separately signed by the other party.

3. The requirements of the statute of frauds section of this Article (2-201) must be satisfied if the contact as modified is within its provisions.

4. Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.

5. A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other part that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.

· CL requires consideration for modification – You can’t be paid more for something you were already obligated to do.
· UCC § 2-209 states that K can be modified without additional consideration.
· ** NOTE ** Once you pay any additional pay, it is unrecoverable. Also, agreements to accept less pay are unenforceable under CL.
Stilk v. Myrick – Ship lost two crew due to mutiny and captain promised to split their shares between the remaining crew. Crewman sued, and was rebuked as (a) he had already signed up to sail the ship and (b) that included doing so in any emergency situation.

Alaska Packers’ Assn. v. Domenico – Workers in remote place refused to work without additional pay. Despite protesting his ability to contract, foreman promised additional pay. Workers do not get additional pay because they had already set a price for their labor.
Brian Const. and Dev. Co. v. Brighenti – Cost of sub-contracting ends up being much higher than expected due to unforeseen circumstances, and sub refuses to continue work because GC is unable to guarantee offer of more pay for sub. Subcontractor wins as unforeseen circumstances (change in benefit/detriment to the parties) allows for modification with lack of additional consideration.
US v. Stump Home Specialties – Posner argues that it would be more efficient to allow all modifications, and then have Ds use a duress defense.
Wis. Knife Works v. Nat’l. Metal – P contacted through multiple Purchase Orders to buy drill bit blanks from D. Each PO had a No Oral Modification (NOM) clause. D sent acknowledgements with approximate delivery dates. D was slow in producing, and P canceled agreement. 
· CL does not accept NOM clauses.

· UCC does.
· Posner (majority) says that 2-209(4) allows waivers, but only in the event of detrimental reliance as otherwise it would swallow 2-209(2). This seems to make (5) meaningless, and Posner argues that (5) only applies to express/written waivers.
· Easterbrook says that “waiver” means “waiver” and so is used the same in (4) and (5). Thus (4) and (5) draw a distinction between executory and completed portions of a K. Thus oral waiver can be retracted until it is relied upon.
C. Adequacy of Consideration

Batsakis v. Demotsis – During WWII D signed note saying she received $2k and agreed to repay plus interest when in fact received about $20. K valid because while inadequate, there was consideration.

Three Concepts

1. Want of consideration – K was never valid because there was an absence of consideration from the start. Here, even by her own story, D received something to support her promise to pay.

2. Inadequacy of consideration – Court doesn’t care if it was a bad bargain (e.g. one side’s consideration is worth a lot more than the other’s). Mere inadequacy of consideration will not void a contract. Not up to the courts to put values on things; that is up to the parties.

3. Failure of consideration – Breach. Consideration was never delivered. Here, according to her own testimony, P delivered what was promised.
**Note** There is not a Stat. of Frauds issue here as the value received was a question of fact, not regarding the agreed terms of the K.

Dyer v. Nat’l By-Prods. Inc. – P gave up right to sue in exchange for lifetime employment. D fired P and argues that because P’s suit would have lost, there was no consideration. Court finds that as P thought the suit had merit, it counts as consideration (this encourages settlement).
D. Formalities to Manifest Intention to be Bound

· Nominal consideration is no consideration.
· Statement of intent to be bound does not qualify as consideration (unless statute otherwise)
Schnell v. Nell – D’s wife died leaving $200 to P, but there was no $$ in her estate. D promised to pay in signed document for consideration of $0.01, and then revoked. No obligation to pay because $0.01 was nominal consideration, thus not actually consideration at all.

Thomas v. First. Nat’l. Bank of Scranton – P canceled a check by signing bank’s form indicating P’s intent to be bound and excusing payment “by mistake” on the part of the bank. Payment was mistakenly made, and P sues to recover funds. At common law P has a right to instruct bank to refuse to honor check. Due to state statute (this is unique to PA) intent to be bound overrides CL. Bad b/c encourages unconscionability, adhesion Ks, etc.

E. Lack of Intention to be Legally Bound
Ferrera v. A.C. Nielsen – P fired for falsifying time cards. D didn’t follow procedures in employee handbook, and P sues claiming handbook constitutes K, and cannot be fired due to promissory estoppel. Handbook has prominent clause disclaiming intent to form K, and so is not a K.

Evenson v. Colo. Farm Bureau Mutual Ins. Co. – Disclaimer of intent to form K must be conspicuous.
· To establish that the manual resulted in a contract, the employee must establish that the employer’s actions manifested to a reasonable person an intent to be bound by the provisions of the manual or handbook. Here, the disclaimer provisions are clear, but they were not emphasized and were not conspicuous.  
· Ct took an objective and subjective view- both parties took handbook to be a K. Actions speak louder than words; both parties waived their rights- so don’t need consideration.
Eiland v. Wolf – Student claims handbook formed K. It clearly stated that it was not intended to form a K, and the court found that there was no K.

F. 
Promissory Estoppel
This doctrine is viewed either as:

a. An alternative to consideration (see Rest. 2d § 90; suggesting expectation damages), or

b. An alternative basis for enforcing promise (off the K; suggesting reliance damages)
Elements:

i. Promisor acts to induce reliance

ii. Promisor should reasonably expect reliance

iii. Promisee relies

iv. To promisee’s detriment

Ricketts v. Scothorn – Grandfather told granddaughter that no grandchild of his needed to work, and offered her $2,000 plus 6% interest on demand. She quit he job and lived off the interest until he died and his son refused to pay. Because he induced her to alter her position for the worse, his promise is enforceable.

Greiner v. Greiner – Mother agreed to give son land which he moved his house (literally) onto and lived until mother tried to evict him. Because he reasonably relied to his detriment, he is given SP. Courts are divided as to whether SP is a good remedy for promissory estoppel. There is also a question of whether statute of frauds is applicable here, which depends on whether promissory estoppel is viewed as a K.
Allagheny College v. Nat’l Chataqua Cty. Bank – Woman agrees to donate $5k to college, donates $1k and they make arrangements to have a scholarship in her name. When she revokes and her estate refuses to pay. Cardozo describes as a bilateral K with implied-in-fact promise of recognition by college, which she received. Had she not made the original payment, might have come out differently. Charitable contributions are enforceable under the Restatement without forbearance. 
Feinberg v. Pfeiffer Co. – P promised a pension late in her employ and (arguably) retired early a few years later. Company revokes, and P sues. While her service did induce the pension promise, the pension did not induce her to work. Court forces “forbearance” requirement a little, but finds for P.
James Baird Co. v. Gimbel Bros., Inc. – Disagrees w/ Rest. 2d. – Sub bids on project and then revokes before offer is accepted. Judge Hand finds promissory estoppel is a consideration doctrine, finding that an offeree cannot reasonably rely before accepting.
Drennan v. Star Paving – Sub bids on project and revokes before offer is accepted, but after it is relied upon. Traynor characterizes as unilateral K, so part performance (submission of general bid) terminates right to revoke. 
Rest.2d. §87. Options Contract 

· (2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.  
Goodman v. Dicker – D-distributor promised Ps that they would be (promissory estoppel), and then claimed they had been (equitable estoppel), approved to sell radios. Ps got a space and hired staff only to have their application turned down. Court awards reliance rather than expectation.
Hoffman v. Red Owl Stores, Inc. – Similar situation as Goodman. Court explicitly says that promissory estoppel is not a contract claim. Thus Statute of Frauds, etc. is not applicable.
Blatt v. Univ. of Southern Calif. – P told that if he was in the top 10% of his class he would be eligible for honor society. He wasn’t accepted, and others with worse grades were. No promissory estoppel because promise not of a definite and substantial character (text removed from Rest. 2d)
Ypsilanti v. General Motors – Town promised GM tax abatement for factory and sued to have abatement paid when GM pulled out. Trial court finds that Gm promised to keep plant open as long as there were “favorable market conditions,” which there were. Appellate court finds that there was no clear promise by GM to stay in town for the duration of the abatements, as the abatements are used to encourage businesses to stay without return promise as explicitly noted by some town members and so no promissory estoppel.
Alden v. Presley – Elvis promised to pay g/f’s mother’s divorce attorney, and his estate refused to honor that. P failed to disclose to the court that Elvis’ estate was refusing to pay before taking on the disputed obligation. ** Note ** there is no explicit requirement of reasonable reliance, just that they promisor should reasonably expect reliance.
Performance and Breach
A. Implied Duty of Good Faith Performance

Stop & Shop v. Ganem – S&S leased land from Ganem w/ rent of $22k/year + 1.25% of gross sales above ~$1.27mil if sales of this and another store exceeded $3mil per year plus real estate taxes. S&S opened other nearby stores, and tried to close store and continue paying min rents. Lessor threatened to sue, and S&S seeks declaratory judgment, and lessor counterclaims for breach and seeks reformation of K to force S&S to keep store open. S&S can close store b/c basis of rent does is not the percentage income, as long as not done maliciously. 
Fair Food Stores, Inc. v. Blumberg – Very similar to S&S v. Ganem, only court explicitly talks about good-faith requirement.
B. Implied and Express Warranties

i. Implied Warranties of Merchantability and Fitness for a Particular Purpose


Implied Warranty of Merchantability – Goods are fit for the ordinary purpose for which they are used.
Fitness for a Particular Purpose – Merchant impliedly warrants that goods fit for a particular purpose if:

1. That seller has reason to know that buyer has special use for goods contracted for.
2. That the seller has reason to know that the buyer is relying on the seller’s judgment
3. That the buyer actually relies on the seller’s judgment or skill.
4. That there is no modification or exclusion of a particular warranty.
Step-Saver Data Systems, Inc. v. Wyse Technology - Π developed and marketed a multi-user system and selected a program by Step-aver as the operating system which later malfunctioned. .  2nd part of opinion dealt with the implied warranty of merchantability and implied warranty of fitness for a particular purpose. Goods were fit for the ordinary purpose they were used for, and seller had no reason to know of additional requirements.

ii. Express Warranties

Express Warranty when there is an:

(a) Affirmation of fact or promise

(b) that relates to goods

(c) that becomes part of the basis of the bargain between the parties

Must establish all three. If not warranty, could be mere opinion or puffery. 

Royal Business Machines, Inc. v. Lorraine Corp: Lorraine buys ~125 copy machines (to resell / lease to others). Copiers caused fires and other problems. Buyer sues for breach of warranty and fraud.  Seller claims there is an express warranty, no implied warranty of merchantability/fitness for particular purpose.  Seller counter-sues buyer on the financing agreements (buyer’s non-payment).  Buyer wins, gets over $1 million in damages at trial court.
iii. Express Disclaimers of Warranty


Can contract around implied warranty of habitability by selling “as-is,” “without warranty,” etc..
Schneider v. Miller: P bought a car “as-is” from D aware of minor rusting, but later found frame was rused s.t. car was a “death trap.” P is unable to show that there was difficulty of discovery of the issues, and so buying “as-is” expressly disclaims implied warranty of habitability.
C. Conditions
Condition precedent – something that must happen or not happen after formation of a K before there is a duty of immediate performance. (P has burden of proof)

Condition subsequent – something that happens after duty arises that discharges that duty (D has burden of proof).
Generally, “P shall” is a promise and “If P XX then YY” is a condition (talk of consequences).

i. The Effect of Conditions

Contractual conditions, unless exceptional, will be enforced.

Conditions regarding satisfaction are reviewed two ways:

(1) “operative fitness, utility or marketability” (objective (reasonableness) standard) and 

(2) “fancy, taste, sensibility, or judgment” (subjective standard). 

Innman v. Clyde Hall Drilling Co. – P signed 12/mo K, and was fired after 4 months. He failed to notify of suit w/i 30 days and wait 6mo to sue, as provided by K. Suit dismissed under freedom to K, as no evidence that P was unaware of terms.

Fursmidt v. Hotel Abbey Holding Corp. – P entered into agreement to pay D $325/mo in exchange for ability to work in D’s basement for 3 years according to D’s definition of adequate services. After 8 months, D notified P to leave, and was replaced by someone else paying less. Not bad faith as new person paid less, and as purpose of K was goodwill of D’s customers, court applies subjective standard.

ii. What Events are Conditions?

Ultimately, look for intent of the parties.
Howard v. Federal Crop Insurance Corp – Farmer lost tobacco crop and plowed under crop (to prevent fire) before it was inspected. One cause mentions conditions precedent, and the one instructing not to plow under does not. Clause does not constitute condition precedent because (i) there was good reason to plow under, and (ii) K is construed against the insurance company (drafter; greater bargaining power).
Chirichella v. Erwin – D contacted to sell house to P with closing to coincide with “settlement of New Home in Kettering Approx. Oct. ’71.” D failed to settle at new home, and claimed no obligation to sell as it was a condition precedent. P gets SP as term was a “term fixing a reasonable time for performance.”
iii. Avoiding Conditions
a. Waiver – a voluntary relinquishment of a known right.  With a waiver, no reliance by the other party is required. Unilateral in the sense that only one party is needed to accomplish it.  Don’t need consideration, don’t need reliance ( SOF doesn’t apply.

b. Estoppel – giving up a right because of your action and words, even though you may not have intended so.  Reliance by the other party IS required.  This is something that can happen to you because what you say and do.  In contrast, a waiver occurs when you intended to give up the right.  It cannot be unilateral.  Don’t need consideration; do need reliance.
c. Modification – essentially, the formation of a new contract.  Generally (in CL), modifications must be supported by consideration (e.g., changing price of K from $500 to $400).  However, under U.C.C. §2-209 (Modification, Rescission and Waiver), consideration is NOT required.  Needs agreement from both parties, so cannot be unilaterally instituted or retracted.  SOF applies.  Need 2 people, need consideration (except with UCC).
d. Excuse – suit in equity to prevent unfair forfeiture of invested funds (not expectation).
Clark v. West – Clark writes a book for West, and pay is dependant on whether Clark drinks. Clark’s book is accepted by West, who supposedly promised the full pay. West claims that the pay is consideration for sobriety. Court agrees with Clark that pay is for work, and West waived the condition. If sobriety was something that West was seeking out of the K it would be consideration, but it was merely the means.
JNA Realty Corp. v. Cross Bay Chelsea, Inc. – JNA owned building and leased it to two tenants for a 10-year term. There was a paragraph requiring notification of renewal. Tenants sold the restaurant to a corp, who sold it to Cross Bay after getting modification from JNA that they will have the option to renew for an additional 24 years (rather than the original 10). At this point there was about 5.5 years left on the original lease. JNA sends letters reminding CBC to pay taxes, etc., but none to remind them about the option. CBC makes considerable improvements. A month and a half before the original lease expires, JNA says that they assume that because of failure to exercise option, they will be out at end of original lease. Court finds that Cross Bay erred, but that the punishment is unfair. As it does not really hurt JNA, condition is excused because (1) Cross Bay will suffer forfeiture and so (2) Court may grant relief as forfeiture resulted from CBC’s own neglect.
D. Breach
i. Constructive Conditions

Kinds of conditions:

· Precedent- must occur before there’s a duty of immediate performance.
· Concurrent- (Presumed) condition occurs at the same time performance is due.
· Subsequent- condition that discharges duty of immediate performance that already exists 

Where one party performs over time (e.g. painting house), simultaneous exchange happens when prolong performance is completed.
If a promise, rather than a condition, a material breach forgives the other party of performance, whereas a partial breach only entitles the other party to damages.

Material v. Partial Breach:

i) Services contracts – rule of substantial performance (breach must be material to excuse other party’s performance)

ii) Goods contracts – perfect tender rule (See Ramirez later in this section)
Kingston v. Preston (1773):  D agreed to sell silk business to P for £250/mo until P had paid down the value of P’s stock, then to turn business over to P. D refuses to give up business before payments complete w/o security. Court finds that security for payments is condition precedent, and so D needn’t turn over business until he receives security.
Jacob & Youngs v. Kent: P K’ed to build property for D for ~$77k, and after completed and D moved in D complained that P failed to follow specified manufacturing plant. When D discovers that pipe is of wrong manufacture, P looked at about 900ft. of the pipe and decided it wasn’t worth pursuing after being directed to replace the pipe. They asked for certificate of completion (to allow payment), which was denied. Court finds this is a services K (installing pipe), P performed in good faith, and that the breach is not material (same quality of pipe), so P substantially performed so D is entitled to difference in value which is likely nothing.
ii. Prospective Nonperformance

1. Anticipatory Repudiation - a statement or indication from the other party that they cannot and will not perform anticipatory to duty of immediate performance
In the event of anticipatory repudiation of A, B may seek damages. A can retract his repudiation until his next performance is due unless B has cancelled or materially altered his position.

B’s duty of performance is discharged (in most courts).

B has the right to reasonably wait for A to retract repudiation.
Hochster v. De La Tour – P contracted to accompany D on a tour, and D canceled. P sued before the start date, and court allowed suit as unfair to force P to prepare for a trip that he knows he won’t be taking, and against duty to mitigate.
2. Adequate Assurances of Performance
· Can demand assurances from other party if you have reasonable grounds. If you don’t get assurances you can suspend performance and eventually consider the other party to have repudiated and thus be in breach. 
· Failure to provide assurance within 30 days constitutes repudiation.
Scott v. Crown – P sold wheat to D and after finding out that D might be unreliable, orally demanded payment for all then delivered of D’s driver before delivery. Court finds that while P had reasonable grounds to demand assurance, the demand was insufficient under the UCC, and also attempted to use security to modify the K thus P is in breach.

Material Breach
· Only a material breach discharges the other party’s duty to perform.
Lane Enterprises, Inc. v. L.B. Foster Co. – P contracts to buy bridge components from D. The first stage turns out not to be up to spec, and are retrofitted by a third party. D refuses to discuss their ability to do stage 2 until they are paid for stage 1 (about 5% of the total K), and P is forced to cover by hiring another company. Court finds that as amount in question was only 5% of K, it was not material breach, and so D had a duty to continue performance. 
3. The Perfect Tender Rule: Cure and Rescission
a. The vendor or seller of the goods must make a perfect tender of the goods, or the buyer does not have to accept and pay for them.
i. If the buyer accepts such goods, then the buyer can only revoke acceptance if a defect substantially impairs the value of the good transacted for.
1. In that case, the buyer must notify the seller within a reasonable time of discovering the defect, and must allow the seller a chance to replace the defective good.
2. If the goods are only moderately damaged, or slightly defective, then the buyer cannot revoke acceptance. The buyer’s remedy is to sue for the difference in value.
ii. If the buyer refuses to accept goods on the ground that they are defective for any reason, then the buyer’s obligation is not automatically cancelled.
1. The buyer must give the seller an opportunity to repair the damaged goods.
a. If the seller’s duty of performance has not lapsed, then the seller has an unqualified right to make the goods perfect as goods are not yet due under K.
b. If the seller’s duty of performance has lapsed, then the seller may have an opportunity to repair the goods if:
i. If the seller’s time to perform has lapsed, and
ii. the seller reasonably thought the buyer would have accepted the goods, but the buyer didn’t then 

iii. the seller has a reasonable opportunity to cure the defects, which makes the buyer liable to pay for them if cured.
2. Whether the goods are accepted or not, the buyer usually has the burden of proving the defect.
a. Once a defect is established, the burden shifts to the defendant to prove that the goods were effectively cured.
b. If the seller cannot prove that he cured the goods so as to make a perfect tender, then the buyer may cancel the contract.
i. Canceling a contract is akin to rescinding or nullifying the contract.

If Seller fails to cure, buyer is entitled to damages:
Ramirez v. Autosport - P and D contracted for the purchase and sale of a motorhome. P did not accept the motorhome because there were various minor defects, including scratches. After some time, the motorhome was not repaired, P sought and was granted rescission of the contract and damages. 

Tipton v. Feitner - Tipton sells dressed (killed/cleaned) hogs at 7¢/lb and live hogs en route to NYC for 5¢. Dressed hogs to be delivered immediately, and live hogs upon arrival. Dressed hogs delivered on same day, but D didn’t pay. Live hogs arrived but P sold them elsewhere. Tipton sues for payment for dressed hogs. Court severs K as would be done under UCC 2-201(3)(c).
Defenses to Contractual Obligation
A. Lack of Contractual Capacity
i. Incompetence

K is voidable if:
RESTATEMENT
   (i)  P has mental defect and is unable to understand the consequences or 




* If D has no reason to know of defect and K is fair, K is enforced to the extent that it is performed or as required by justice

   (ii) is unable to act reasonably and D has reason to know of said defect.
FABER – Same, but doesn’t require knowledge of other party in (1)(b)

Faber v. Sweet Style Mfg. Corp.: Bi-polar, manic depressive man contracted with D to buy a plot of land in order to build a discount drug store. All doctors agree that Faber was bi-polar.  Eventually, he was institutionalized after purchasing a gun. Buyer is seeking rescission based on his own mental incapacity.  Seller is seeking specific performance. As status quo can be restored and P was incompetent, K is voided.
Ortelere v. Teachers’ Retirement Board of N.Y. – Mrs. Ortelere was a school teacher. After taking leave for mental illness, two months before she died she changed her retirement options so that her benefits would only last until the end of her life.  Under the new option, she would get $450 per month until her death, as opposed to $375 per month if benefits would transfer to her family when she died. When Mrs. O died, the entire retirement reserve was lost (some $60,000).  Court found that the system knew or should have known about her condition and as it could be restored to the status quo (what’s $60k to NYC?), K is voidable.
ii. Infancy

B. Infant does not have the capacity to bind himself absolutely by K, nor does infant’s guardian.
a. Contracts for necessaries are enforceable based on quasi-K. (e.g. food, clothing and shelter)
i. IF don’t have a guardian who will willingly supply same.

ii. Emancipation is irrelevant if not a necessary. If unemancipated, parents are responsible to pay for necessaries.
b. Infant must return whatever they have left of the consideration they received.
Webster St. P’ship., Ltd. v. Sheridan – Ds leave apartment, pay $500 down payment, and then vacate. P seeks back rent. As Ds were able to stay at home, apartment was not a necessary so Ds get then entire $500 back.
Shields v. Gross – Mother signed consent for Brooke Shields’ pictures to be taken, distributed, etc. NY had statute making parental consent binding. At age 16 Shields tries to get pictures back, D refuses, and P sues to void the K. Court finds that statute overrides CL, and thus K is valid.
C. Obtaining Assent by Improper Means

i. Misrepresentation - manifestation by words or other conduct by one person to another that, under the circumstances, amounts to an assertion not in accordance with the facts.
Remedies:

Fraud – Rescission or Affirm and sue for damages

Misrepresentation – Rescission (and restitution)
Halpert v. Rosenthal - P contracted to sell home to D, who paid deposit. D consistently asked if there were termites, and was always reassured that it weren’t. D ended up doing termite inspection, and found termites. D refused to purchase, and P sues for SP or damages. By the time of trial house was sold to someone else for about $30% less, and P seeks recovery of difference (expectation). D counterclaims for deposit. D wins because although innocent, P misrepresented the facts.
Vokes v. Arthur Murray, Inc. – P spent tons of money on dance lessons and claims not to improved despite instructors’ claims to the contrary. Under R2D 168 & 169 unused portion of K is rescinded as P reasonably relied that instructors’ statements reflected the facts.
ii. (Economic) Duress – Unlike lack of consideration, duress can undo a completed transaction.
Austin Instrument v. Loral Corp - D, Loral, awarded K to make radar sets. P subcontracted to supply about ½ of the precision components. Most were delivered as required. D got another K for same radar sets. P made a bid to supply all parts, and refused to deliver on 1st K until D agreed to award 2d K and raise price on all parts for 1st K. D unable to cover K, so agrees to P’s demands. After 2d K is complete, and then refuses to pay as “agreed.” P sues for remainder of payment, and D countersues for originally agreed prices for K1. Divided court finds for D under doctrine of economic duress where “immediate possession of needful goods” is threatened.
iii. Undue Influence


Undue Influence is when one party unfairly takes advantage of another.
List of factors (p.1000):

(1) Unusual or inappropriate time

(2) Consummated in unusual place

(3) Demand that it be finished at once

(4) Extreme emphasis on untoward consequences of delay

(5) Use of multiple persuaders

(6) Absence of third-party advisor to victim

(7) Statements that no time to consult financial/legal advisors.

Odorizzi v. Bloomfield School Dist. - Elementary school teacher arrested and held overnight on suspicion of homosexual activity, and was up for over 40 hours. Shortly thereafter his principal and superintendent come and request him to resign. If he doesn’t, they will suspend, dismiss, and publicize it. Charges are dropped. He reapplies for the teaching position which is refused. He then seeks to have court rescind his resignation. Trial court dismisses. Court reverses on “undue influence” consisting of (1) weakness of victim and (2) power, thereby overpowering the will without convincing the judgment. 

iv. Unconscionability –Unscrupulous – Oppression or Unfair Surprise (UCC)
Williams v. Walker-Thomas Furniture Co.: D purchased a number of household items from P, a retailer in DC. Payments made in K that purported to be a lease but was really an installment K. D’s last purchase was a ridiculously expensive stereo, and shortly thereafter defaults on payments. Store sues to recover stereo and all goods not fully paid for per the K. Court finds that clause is unreasonably favorable to seller (although this is debatable; p was a credit risk) and thus refuses to enforce the clause, so P gets nothing as D is judgment-proof.
In re RealNetworks - Is the agreement procedurally or substantively unconscionable?
· Procedurally argument that doesn’t give fair notice of the arbitration clause because the font is too small…there’s a pop up box that can’t be printed.

· The court doesn’t buy this.  It’s the same print as everything else.  It’s not buried.  They also discuss the placement of the clause, which is the last provision.  

· Substantively D chose a geographically distant forum in the state of WA. 

· Court rejects this because REALNETWORKS is a national distributor, so whatever place they choose, it’ll be remote from somewhere

· Ps also argue that you cannot argue class-wide arbitration…damage done to each individual P is too small for each individual litigant.  If can’t have class-wide arbitration there’s no remedy at all

· Court rejects this as well because past courts have already rejected this theory

· P’s final argument:  arbitration costs too high which makes it unconscionable

· Court rejects this because 7th Circuit says so…no other reason

· This case is typical because unconscionability is easy to assert but difficult to win on.  You may not even want to use this as a fallback position because it may undercut your other arguments.  You could argue in a case like Vokes that the problem really lies there…just too much money.

D. Failure of a Basic Assumption

i. Mistakes of Present Existing Facts
1. Mutual Mistake


Mutual mistake between good-faith parties generally makes contract rescindable if negatively affected 
party did not bear risk of mistake.

Sherwood v. Walker - P contracts to buy Rose the 2d of Aberlone, price set and sale confirmed by letter. When he arrived to get cow, D’s agent refused as cow, previously thought to be barren, seemed to be with calf. P tendered payment, which was refused, P sues for replevin (superior title claim). Parties agree that title had passed, but court undoes K on grounds that a breeding cow is completely different from a beef cow.

Wood v. Boynton – D-Jeweler agrees w/ P that stone might be a topaz, and D agrees to buy for $1. P decides to keep and leaves. Later decides that she needs the cash, so sells for $1. Later ascertained that stone is uncut diamond worth about $700. P tenders $1 plus $0.10 interest, and demands return. D refuses. P sues for possession. D acted in good faith and P aware of lack of knowledge, so bore the risk. 

2. Unilateral Mistake and the Duty to Disclose

Drennan v. Starr Paving (again) – Sub gave erroneously low quote to GC, who won the bid. Bid was not so low that GC should have known it was erroneous, so no mistake or failure to disclose.
Baseball Card Case – A 12-year old collector spotted a 1968 Nolan Ryan/Jerry Koosman rookie card. The price was $1200, but the cashier said the card was $12.00. The kid refused to return the card. Eventually the case was settled.  It appears kid knew and failed to disclose value to cashier, so would likely be rescinded under R2d § 153 (b).
ii. Changed Circumstances

1. Impossibility and Impracticability

Paradine v. Jane (1647):  P sues D for 3 yrs past rent.  D’s defense is that the land was taken from him by use of the King’s ally – Prince Rupert.  All we know is that D couldn’t use or enjoy the land, not that he couldn’t pay for the use (i.e., not impossibility).  They say that the plea is insufficient as a matter of law that that the lessee must pay the rent.

Taylor v. Caldwell - Agreement for managers to use concert hall for four performances for concerts and festivals for 100£ each. Before first performance, hall burned down due to no fault of either party. Concerts don’t take place, and managers sue for reliance. In K for license (rather than lease), there is an implicit condition precedent that the license thing still exists.
CNA & American Casualty v. Phoenix: D-actor OD’ed on drugs and so cannot fulfill film K. Insurance company is suing because they are subjugated to the rights of the film company. That means they take over the claims that the insured had against River Phoenix. Obligation for personal services does not survive death, irrespective of whether or not death was deceased’s fault – extension of rule in Taylor.
Eastern Air Lines v. Gulf Oil Corp.: This case came before under lack of mutuality of agreement (requirement Ks and indefiniteness). Could this be a case of economic duress? See Austin Instruments.  Same threat in both cases – I won’t perform K unless you pay me more.  The difference is the motives! Gulf does not satisfy requirements of impracticability under UCC 2-615 as costs given to the Court do not exclude internal profit.
2. Frustration of Purposes – Duties under K rescinded where purpose of K can no longer be fulfilled.
Krell v. Henry – Agreement by exchange of letters to license rooms during two days to view King’s coronation ceremony. Price was 75£, 25£ paid in advance. Announced king ill, and ceremony will not be happening. P (owner) sues for remaining $$, and D counterclaims for deposit. K did not say anything about the coronation. The happening of the coronation was a basic assumption of the K. Not a question of adding to terms of K, but talking about purpose. Falls within the oral condition precedent (which we didn’t talk about) exception to parol evidence rule.  

** Note ** That courts in these cases will usually not grant any remedy to anyone. Money lies where it falls. (Chandler v. Webster)
Lloyd v. Murphy – Lease between P and D that allowed P to sell new automobiles and gas.  P was not allowed to assign or sublease. In the meantime, Pearl Harbor occurred and the government ordered the sale of new cars to be discontinued.  The lessee broke the lease. Owners re-rented to another lessee. D asked P to waive restrictions of lease (which was orally made) so that he could sublease or reduce rent. Nonetheless, D vacated premises and stopped paying.  D argues commercial frustration.
There is an old rule s.t. frustration of purpose does not apply to leases. That, however, isn’t the law in CA; no frustration because:

1. lessee failed to show that circumstances (gov’t restriction) was unforeseeable, and

2. lessee failed to show that value of lease was destroyed.

G. Allocation of Risk in Long-Term Contracts

Theoretically speaking, reformation of a long-term agreement is possible to preserve the parties' intentions. Courts are reluctant to reform a contract (with the exception of a mistake in integrations) because reformation seems to undermine the principles of contract. Proponents of reformation argue that parties will not enter into intertwined contracts at all unless there is something the courts can do in the event of a catastrophic change in the anticipated course of events.
Aluminum Company of America v. Essex Group, Inc.: A 16-year contract involving delivery and production of aluminum with an option to renew for 5 additional years.  Aluminum prices skyrocketed due to the oil embargo, and ALCOA was faced with huge losses ($75 million for the remaining course of the K). Court finds that forseeability does not preclude impracticability or mistake. Further, as neither enforcement nor rescission is fair to the parties, judge controversially rewrote the K with his own pricing index. 
Rest.2d. §347.  Measure of Damages in General.  


Injured party has a right to damages based on his expectation interest as measured by 


i) the loss in the value to him of the other party’s performance caused by its failure or deficiency, plus 


ii) any other loss, including incidental or consequential loss, caused by the breach, less 


iii) any cost or other loss that he has avoided by not having to perform.





Rest.2d. §349.  Party is entitled to get back what it spent in reliance of K (including any expenditures made in preparation for performance or in performance) – minus any costs it saved as a result of the breach.  (You cannot get full reliance if doing so would put you in a better position than you would have been had the contract been performed.) Does not take into account lost profit.





Rest.2d. §371.  Measure of Restitution Interest.  If a sum of money is awarded to protect a party’s restitution interest; it may as justice requires be measured by:


the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position (employment); or


the extent to which the other party’s property has been increased in value or his other interests advanced (construction).


Rest.2d. §373.  Restitution when other party is in breach.  


Subject to the rule stated in Subsection (2), on a breach by nonperformance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.


The injured party has no right to restitution if he has performed all of his duties under the contract and no performance remains due other than payment of a definite sum of money for that performance.


Rest.2d. §374.  Restitution in favor of party in breach:  Party has right to ask for quantum meruit [you get what you deserve] above any costs employer incurred.











Restatement (Second) of Contracts, § 30—Form of Acceptance Invited:


1. An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance.


2. Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.





A definite and seasonable expression of an acceptance operates as an acceptance





Contract under   §2.207(3)





   Contract on      offeree’s terms





No acceptance but performance





Clear manifestation of acceptance by offeror





No Contract





No acceptance or performance 





unless acceptance is made expressly conditional on assent to the different terms


(COUNTEROFFER)





even though it states terms additional or different to those offered.


K formed – See §2.207(2)





Restatement (Second) of Contracts, § 131—General Requisites of a Memorandum:


Unless additional requirements are prescribed by the particular statute, a contract within the Statute of Frauds is enforceable if it is evidenced by any writings, signed by or on behalf of the party to be charged, which


(a) reasonably identifies the subject matter of the contract,


(b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and


(c) states with reasonable certainty the essential terms of the unperformed promises in the contract.





UCC § 2-210(2)—Assignment of Rights:


Unless otherwise agreed all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance. A right to damages for breach of the whole contract or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement otherwise.





Restatement (Second) of Contracts, § 317—Assignment of a Right:


1. An assignment of a right is a manifestation of the assignor’s intention to transfer it by virtue of which the assignor’s right to performance by the obligor is extinguished in whole or in part and the assignee acquires a right to such performance.





2. A contractual right can be assigned unless


a. the substitution of a right of the assignee for the right of the assignor would materially change the duty of the obligor, or materially increase the burden or risk imposed on him by his contract, or materially impair his chance of obtaining return performance, or materially reduce its value to him, or


b. the assignment is forbidden by statute or is otherwise inoperative on


grounds of public policy, or


c. assignment is validly precluded by contract.





Restatement (Second) of Contracts, § 71—Requirement of Exchange; Types of Exchange:


1. To constitute consideration, a performance or a return promise must be bargained for.


2. A performance or return promise is bargained for it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.


3. The performance may consist of: 


a. an act other than a promise, or


b. a forbearance, or


c. the creation, modification, or destruction of a legal relation.


4. The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.








UCC § 2-210


(1)—Delegation of Performance: A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract. No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.


	(2) see above


(3) 	Unless the circumstances indicate the contrary, a prohibition of assignment of the K is to be construed as barring only the delegation to the assignee of the assignor’s performance.


(4) 	An assignment “of the K” or of “all my rights under the K” or an assignment in similar general terms is an assignment of the rights and unless the language or the circumstances (as in an assignment for security) indicate to the contrary, it is a delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  The promise is enforceable by either the assignor or the other party to the original K.


(5)  	The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and without prejudice to his rights against the assignor demand assurances from the assignee (§2-609).





UCC § 2-210(a) says a duty is non-delegable if the other party has a substantial interest in having the original party perform.





However, the purpose of § 2-210(a) is to prevent the delegator from delegating a duty to someone adverse to the other party (A).


Courts ought to read § 2-210(a) term “interest in having his original promisor perform” broadly enough so as to include the interest of prohibiting another party from performing because that party’s performance is detrimental to it.











Rest. 2d. §86.  Promise for Benefit Received.  


(1)  A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice;  


(2) A promise is not binding under Subsection (1) if


(a) the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or (burden of proving gift is usually on promisor)


(b) the extent that its value is disproportionate to the benefit.





Restatement (Second) of Contracts, § 89—Modification of Executory Contract:


A promise modifying a duty under a contract not fully performed on either side is binding:


a. if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or


b. to the extent provided by statute; or


c. to the extent that justice requires enforcement in view of material change of position in reliance on the promise.





Rest.2d. §74 (pg. 657):  Settlement of Claims.  (This is the test we will be using)


Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless


the claim or defense is in fact doubtful because of uncertainty as to the facts of the law, OR


the forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid…





Rest.2d § 21-  Neither real nor apparent intention that a promise be legally binding is essential to the formation of a contract, but a manifestation of intention that a promise shall not affect legal relations may prevent the formation of a contract.





Rest.2d § 90: A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance, is binding if injustice can be avoided only by enforcement of the promise.





R2d § 205 – Every Contract imposes upon each party a duty of good faith and fair dealing in its performance and enforcement.





UCC § 1-203 – Every contract or duty within this Act imposes an obligation of good fait in its performance and enforcement.





UCC § 2-103 – (1) In this article unless the context otherwise requires . . . (b) “Good faith” in the case of a merchant means honesty in fact and the observance of reasonable standards of fair dealing in the trade.





U.C.C. §2-315 – Implied Warranty of Fitness for a Particular Purpose.  


Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under next section an implied warranty that the goods shall be fit for such purpose.


U.C.C. §2-314 – Implied Warranty of Merchantability


Unless excluded or modified (§2-316), a warranty that the goods shall be merchantable is implied in a K for their sale if the seller is a merchant with respect to goods of that kind.


Goods to be merchantable must be at least such as


pass without objection in the trade under the K description;


in the case of fungible goods, are of fair average quality within the description; and


are fit for the ordinary purposes for which such goods are used; and


run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and


are adequately contained, packaged, and labeled as the agreement may require; and


conform to the promises or affirmations of fact made on the container or label if any. 


Unless excluded or modified (§2-316) other implied warranties may arise from course of dealing or usage of trade.








U.C.C. §2-313 – Express Warranties by Affirmation, Promise, Description, Sample


(1) Express warranties by the seller are created as follows:


An affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the description.


Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.


Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the samples or model.


(2)  It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.





EXPRESS WARRANTIES or not as defined by the RBM opinion:�


(1) RBC Model I and II machines and their component parts were of high quality; [Held: no warranty; mere opinion and puffery]


(2) Experience and testing had shown that frequency of repairs was very low on such machines and would remain so; [Held: no warranty; mere opinion; lacks “specificity of an affirmation of fact upon which a warranty could be predicated.]


(3) Replacement parts were readily available; [Held: an assertion of fact, but one that relates to the goods sold as required by UCC]


(4) Cost of maintenance for each RBC machine and cost of supplies was and would remain low [Held: Express warranty*], no more than 1/2 cent per copy; [Held: an assertion of fact, but it is not a fact that relates to the goods sold as required by UCC 313(1)(b)]


(5) that the RBC machines had been extensively tested and were ready to be marketed; [Held: Express warranty*]


(6) that experience and reasonable projections had shown that the purchase of the RBC machines by Mr. Booher and Lorraine Corporation and the leasing of the same to customers would return substantial profits to Booher and Lorraine; [Held: “It is merely sales talk and the expression of the seller's opinion.”]


(7) that the machines were safe and could not cause fires; and [Held: Express warranty*]


(8) that service calls were and would be required for the RBC Model II machine on the average of every 7,000 to 9,000 copies, including preventive maintenance calls. [Held: Express warranty*]


*The court found “the district court failed to make the further finding that they became part of the basis of the bargain. Court says seller has burden to show that buyer did not rely on it as basis for the bargain. 





U.C.C. §2-316 – Exclusions (Disclaimers) of Warranties


Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (§ 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.


Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “there are no warranties which extend beyond the description on the face hereof.”


Notwithstanding subsection (2)


unless the circumstances indicate otherwise, all implied warranties are excluded by expressions “as is,” “with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty; and 


when the buyer before entering into the K has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and


an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade


Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation or limitation of damages and on contractual modification of remedy (§2-718 and §2-719) 








Restatement (Second) § 227.  Standards of Preference With Regard to Conditions


(1) In resolving doubts as to whether an event is made a condition of an obligor’s duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligees’ risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk.


(2) Unless the K is of a type under which only one party generally undertakes duties, when it is doubtful whether


(a) a duty is imposed on an obligee that an event occur, or


(b)  the event is made a condition of the obligor’s duty, or


(c) the event is made a condition of the obligor’s duty and a duty is imposed on the obligee that the event occur.


The first interpretation is preferred if the event is within the obligee’s control. 





Restatement (Second) of Contracts, §84—Promise to Perform a Duty in Spite of Non- Occurrence of a Condition.


1. Except as stated in Subsection (2), a promise to perform all or part of a conditional duty under an antecedent contract in spite of the non-occurrence of the condition is binding, whether the promise is made before or after the time for the condition to occur, unless


a. Occurrence of the condition was a material part of the agreed exchange for the performance of the duty and the promisee was under no duty that it occur; or


b. Uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor.


2. If such a promise is made before the time for the occurrence of the condition has expired and the condition is within the control of the promisee or a beneficiary, the promisor can make his duty again subject to the condition by notifying the promisee or beneficiary of his intention to do so if


a. The notification is received while there is still a reasonable time to cause the condition to occur under the antecedent terms or an extension given by the promisor; and


b. Reinstatement of the requirement of the condition is not unjust because of a material change of position by the promisee or beneficiary; and


c. The promise is not binding apart from the rule stated in Subsection (1).





Rest.2d. §229.  Excuse of a Condition to Avoid Forfeiture.  “To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.”





RULE





Restatement (Second) of Contracts, § 234—Order of Performance:


1. Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary.





2. Except to the extent stated in Subsection (1), where the performance of only one party under such an exchange requires a period of time, his performance is due at an earlier time than that of the other party, unless the language or the circumstances indicate the contrary.





Restatement (Second) of Contracts, § 238—Effect on Other’s Duties on Failure to Perform:


Where all or part of the performances to be exchanged under an exchange of promises are due simultaneously, it is a condition of each party's duties to render such performance that the other party either render or, with manifested present ability to do so, offer performance of his part of the simultaneous exchange.








UCC, § 2-610—Anticipatory Repudiation:


When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may


for a commercially reasonable time await performance by the repudiating party, or


resort to any remedy for breach (section 2-703 or section 2-711), even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and


in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods.





UCC, § 2-611—Retraction of Anticipatory Repudiation:


Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.


Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article (Section 2-609).





UCC, § 2-609—Right to Adequate Assurance of Performance:


A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired. When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.


Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.


Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.


After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.





Restatement 2d. §251.  If a party is warranted in demanding adequate assurances of performance, therefore, and none is forthcoming, the requesting party may treat the failure to respond as a repudiation of the K.





Restatement (Second) of Contracts, § 241—Circumstances In Determining Whether Breach is Significant 


1. In determining whether a failure to render or to offer performance is material, the following circumstances are significant:


the extent to which the injured party will be deprived of the benefit which he reasonably expected;


the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived;


the extent to which the party failing to perform or to offer to perform will suffer forfeiture;


the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;


the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.





UCC §2-601.  Buyer’s Rights on Improper Delivery


Subject to the provisions of this Article on breach in installment Ks and unless otherwise agreed under the sections on contractual limitations of remedy, if the goods or the tender of deliver fail in any respect to conform to the K, the buyer ma


(a) reject the whole


(b) accept the whole; or


(c) accept any commercial unit or units and reject the rest.





UCC, § 2-608—Revocation of Acceptance in Whole or In Part:


1. The buyer may revoke his acceptance of a lot or commercial unit whose nonconformity substantially impairs its value to him if he has accepted it:


a) on the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or


b) without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances.


2. Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects. It is not effective until the buyer notifies the seller of it.


3. A buyer who so revokes has the same rights and duties with regard to the goods as if he had rejected them.





U.C.C. §2-508.  Cure By Seller of Improper Tender of Delivery; Replacement.  


Where any tender or delivery by seller is rejected b/c non-conforming and the time for performance hasn’t yet expired, seller may seasonably notify buyer of his intention to cure and may then within K time make a conforming delivery.


Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance, the seller may, if he seasonably notifies the buyer, have a further reasonable time to substitute a conforming tender  





UCC, § 2-711—Buyer’s Remedies in General:


1. Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance, then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract, the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid


a. “cover” and have damages for non-delivery as provided in § 2-712; or


	b. recover damages for non-delivery as provided in § 2-713.


2. Where the seller fails to deliver or repudiates the buyer may also,


	a. if the goods have been identified recover them as provided in this Article (§ 2-502); or


	b. in a proper case obtain specific performance or replevy the goods as provided in this Article (§ 2-716).











Seller tenders imperfect goods.





Buyer Accepts ( Can revoke only if value substantially impaired. (UCC 2-608)





Buyer Rejects ( Seller has opportunity to cure





Seller’s time for performance has not expired ( Seller has unconditional right to cure. (UCC 2-508 (1))





Buyer Rejects ( Seller has reasonable opportunity to cure if seller reasonably thought seller would accept, with or without $$ allowance.  (UCC 2-508 (2))





UCC, § 2-711—Buyer’s Remedies in General:


1. Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance, then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract, the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid


a. “cover” and have damages for non-delivery as provided in § 2-712; or


	b. recover damages for non-delivery as provided in § 2-713.


2. Where the seller fails to deliver or repudiates the buyer may also,


	a. if the goods have been identified recover them as provided in this Article (§ 2-502); or


	b. in a proper case obtain specific performance or replevy the goods as provided in this Article (§ 2-716).





Restatement (Second) of Contracts, § 12—Capacity Required to Contract:


No one can be bound by contract who has no legal capacity to incur at least voidable contractual duties. Capacity to contract may be partial and its existence in respect of a particular transaction may depend upon the nature of the transaction or upon other circumstances.


A natural person who manifests assent to a transaction has full legal capacity to incur contractual duties thereby unless he is:


a. Under guardianship, or


b. an infant,


c. or mentally ill or defective, or


d. intoxicated (Lucy v. Zehmer)





Restatement (Second) of Contracts, § 15—Mental Illness or Defect:


A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect


a. he is unable to understand in a reasonable nature and consequences of the transaction, or


b. he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.


Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. In such a case, a court may grant relief as justice requires.





Restatement (Second) of K §14. Infants:  Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s eighteenth birthday.





Restatement (Second) of Contracts, § 164—When a Misrepresentation makes a Contract Voidable:


If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.


If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the contract is voidable by the recipient, unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives values or relies materially on the transaction.





Restatement (Second) § 162.  When a Misrepresentation is Fraudulent or Material


A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker


(a) knows or believes that the assertion is not in accord with the facts, or 


(b) does not have the confidence that he states or implies in the truth of the assertion, or


(c) knows that he does not have the basis that he states or implies for the assertion


A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so. 





Restatement (Second) of Contracts, § 168—Reliance on Assertions of Opinions:


An assertion is one of opinion if it expresses only a belief, without certainty, as to the existence of a fact or expresses only a judgment as to quality, value, authenticity, or similar matters.


If it is reasonable to do so, the recipient of an assertion of a person's opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret it as an assertion 


a. that the facts known to that person are not incompatible with his opinion, or


b. that he knows facts sufficient to justify him in forming it.





Restatement (Second) of Contracts, § 169—When Reliance on an Assertion of Opinion is Not Justified: 


To the extent that an assertion is one of opinion only, the recipient is not justified in relying on it unless the recipient:


a. stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it, or


b. reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, judgment or objectivity with respect to the subject matter, or


c. is for some other special reason particularly susceptible to a misrepresentation of the type involved.





Restatement (Second) of Contracts, § 175—When Duress by Threat Makes a Contract Voidable:


1. If a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.


2. If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.





Restatement (Second) of Contracts, § 176—When a Threat is Improper: 


1. A threat is improper if:


what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,


what is threatened is a criminal prosecution,


what is threatened is the use of civil process and the threat is made in bad faith, or


the threat is a breach of the duty of good faith and fair dealing under the contract with the recipient.


2. A threat is improper if the resulting exchange is not on fair terms, and


the threatened act would harm the recipient and would not significantly benefit the party making the threat.


The effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or


what is 


threatened is otherwise a use of power for illegitimate ends. 





Restatement (Second) of Contracts, § 174—When Duress by Physical Compulsion Prevents Formation of a Contract:


If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.





Restatement (Second) of Contracts, § 177—When Undue Influence Makes A Contract Voidable:


Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that such person will not act in a manner inconsistent with his welfare.


If a party's manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.


If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction.





Restatement 2d. §160 – When Action is Equivalent to an Assertion


Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist.





Restatement 2d. §161 – When Non-Disclosure is Equivalent to an Assertion


A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:


where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.


where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the K and if non-disclosure of the facts amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.


where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.


where the other person is entitled to know the fact because of a relation of trust and confidence between them.





UCC, § 2-302—Unconscionable Contract or Clause:


If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may limit the application of any unconscionable clause as to avoid an unconscionable result.


When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.





Restatement (Second) of Contracts, § 208—Unconscionable Contract or Term: If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.





Restatement 2d. §151.  Mistake Defined. 


A mistake is a belief that is not in accord with the facts.





Restatement 2d. of Contracts, § 152—When Mistake of Both Parties Makes a Contract Voidable.


Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154.


In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.





Restatement 2d. §153 – When Mistake of One Party Makes a Contract Voidable


Where a mistake of one party at the time a K was made as to a basic assumption on which he made the K has a material effect on the agreed exchange of performances that is adverse to him, the K is voidable by him if he does not bear the risk of the mistake under the rule stated in §154, and 


the effect of the mistake is such that enforcement of the K would be unconscionable, or


the other party had reason to know of the mistake or his fault caused the mistake





Restatement (Second) of Contracts, § 154—When a Party Bears the Risk of a Mistake:


A party bears the risk of mistake when:


the risk is allocated to him by agreement of the parties, or


he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or


the risk allocated to him by the court on the ground that it is reasonable in the circumstance to do so.





Restatement (Second) of Contracts, § 157—Effect of Fault of Party Seeking Relief:A mistaken party's fault in failing to know or discover the facts before making the contract does not bar him from avoidance or reformation under the rules stated in this Chapter, unless his fault amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.





Restatement 2d. §158 – Relief Including Restitution


In any case governed by the rules stated in this Chapter, either party may have a claim for relief including restitution under the rules stated in §240 and 376.


In any case governed by the rules stated in the Chapter, if those rules together with the rules stated in Chapter 16 will not avoid injustice, the Court may grant relief on such terms as justice requires including protection of the parties’ reliance interests.





Recap:  Talked about mistake in 3 circumstances:


mistake in understanding or mistake in expression  (Peerless or chicken): Each party understands the term in the K to mean a different thing.  Often court says there’s no assent so no K at all


mistake in integration: genuine agreement but the writing is defectively made.  Writing doesn’t say what the parties intended to say (insurance case).  Remedy is the unusual remedy of reformation.  Court reforms the writing to what it was supposed to say and enforces it on that basis. 


mistake in underlying assumption





Restatement (Second) of Contracts, § 261—Discharge by Supervening Impracticability: Where, after a contract is made, a party's performance is made impracticable without his fault by the occurrence of an event the nonoccurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or circumstances indicate to the contrary.





Restatement (Second) of Contracts, § 263—Destruction, Deterioration or Failure to Come into Existence of Thing Necessary for Performance: If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction, or such deterioration as makes performance impracticable is an event the nonoccurrence of which was a basic assumption on which the contract was made.





UCC, § 2-613—Casualty to Identified Goods:


Where the contract requires for its performance goods identified when the contract is made, and the goods suffer casualty without the fault of either party before the risk of loss passes to the buyer, or in a proper case under a "no arrival, no sale" term then


if the loss is total the contract is avoided; and 


if the loss is partial or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as avoided or accept the goods with due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller.





UCC, § 2-615—Excuse by Failure of Presupposed Conditions:Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:


Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.


Where the causes mentioned in paragraph (a) affect only apart of the seller's capacity to perform, he must allocate the production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture. He may so allocate in any manner which is fair and reasonable.


The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.
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