Outline – Contracts w/ Prof. Mark Pettit – 2007-2008 – Matthew C. Berntsen


I. Enforcing Private Agreements (4)
a. Damages (4)
i. Expectation – Default - Attempt to put promisee in position would have been in had promisor fulfilled promise.
1. Formulae

a. Net Expectancy + Actual Expenses

b. Gross Expectancy – Expenses Saved

c. Where am I now? (subtracted from) Where should I be?

ii. Reliance - Attempt to put promisee in position would have been had contract not be entered into. (any loss, whether or not it benefits defendant)
1. Limited by expectation if a losing K.
iii. Restitution - Attempt to put defendant in position before contract. May be sought in absence of K.
iv. Diagram:
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b. Limitations on Damages (6)
i. Damages were unforeseeable – Generally, D is only responsible for damages that could be reasonably foreseen when making the K. (Hadley v. Baxendale)

1. Party in breach must have reasonably foreseen damages.

2. P may get pre-formation damages if reasonably in contemplation of parties (Anglia; minority approach)

ii.  P has failed to mitigate damages – D not responsible for damages accrued due to P’s failure to minimize damages once aware that D was in breach. (Rockingham County v. Luten Bridge Co.)

1. P not required to accept something that is (a) different or (b) inferior (MacClaine)

iii. P unable to prove damages with reasonable certainty – Damages that are difficult/impossible to prove are unrecoverable. (e.g. expected income from a sporting event) (Dempsey)
iv. Unreasonable Economic Waste – Cannot use expectation if it creates unreasonable economic waste
1. Unreasonable economic waste is destruction of buildings/property (Groves)
2. Unreasonable economic waste is $29,000 expense for $300 benefit (Peevyhouse)
c. Neri – Seller’s damages for Buyer’s Breach under UCC involving Deposit (7)
i. Start with § 2-718: Liquidation/Limitation of Damages; Deposits
2. Buyer recovers deposit less smaller of 20% of value of performance or $500.

3. Buyer’s recovery offset by (a) seller’s other UCC damages and (b) contractual benefits to buyer

ii. Under §2-708. Seller’s Damages for Non-Acceptance or Repudiation
1. Seller gets unpaid K price – market price

2. If 1. is inadequate, volume seller gets lost profit plus incidental expenses
iii. Note that 2-718 (2) & (3) can arguably be applied concurrently so may get $500 plus profit and expenses.

d. Contracting Around the Default Rules of Damages (8)
i. Liquidated Damages vs. Penalty Clauses

1. Under UCC § 2-718 and R2d § 356, liquidated damages are recoverable if reasonable in light of the anticipated or actual harm (2 chances to win)
2. Wasenaar factors to determine if valid:

a. Did parties intend for damages or for a penalty? Easy to satisfy as hard to intuit intent.
b. Is the injury caused by breach one that is hard to estimate?

c. Are stipulated damages a reasonable forecast of harm caused by breach?

3. If liquidated damages clause enforceable, no duty to mitigate (Wasenaar)

4. Under R2d § 355, punitive damages recoverable only if breach constitutes a tort.
e. Specific Performance and Injunctions. (9)
i. Land – SP is the presumed form of relief (Loveless)

ii. Goods - $$ damages presumed. SP only available if (Cumbest):

1. Monetary Damages Inadequate

2. Thing(s) under discussion are unique

3. Thing(s) under discussion cannot be (easily) replaced due to state of market

iii. Personal Services

1. Court will almost never award SP as affirmative injunction (Mary Clark; Lumley)

2. Court will usually award negative injunction (e.g. to prevent performances elsewhere; Lumley)

3. Negative injunction cannot usually extend past contractual dates unless it involves trade secrets or tortuous conduct (Wolf)
iv. Restitution

1. Measurement – Under R2d § 371 Restitution is either:

a. the reasonable value to the other party of what he received, or (Britton)

b. the extent to which the other party’s property has been increased in value

2. For Breach

a. Party entering into losing K can collect restitution (w/o Expectation cap) from breaching party (Bush)

3. To Breaching Party

a. Breaching party can collect value to other party
b. Good-faith breaching party may collect despite liquidated damages clause if loss to D was significantly less than liquidated amount (Vines; Assumes unlike Neri seller has finite number to sell)

v. Implied Contract 

1. P may collect when:
a. One party has conferred benefit onto the other by rendering services.

b. Conferring party has reasonable expectation of compensation.
c. Benefits were conferred with express/implied request of the other person. 
d. Unjust enrichment would result if D was allowed to retain the benefits.
2. K Implied in fact - a promise to pay the service is implied where one performs for another with the other’s knowledge, a useful service of a character that is usually charged for (Martin)
3. K Implied in Law - when law says there should be some kind of payment for what was done (no K but courts don’t want unjust enrichment. E.g. medical care before death; Cotnam)
II. Mutual Assent (12)
a. Background Rules

i. The offeree’s rejection terminates the offeree’s power of acceptance. 

ii. A counteroffer terminates the offeree’s power of acceptance (treat as rejection and new offer).

iii. A mere inquiry does not terminate the offeree’s power of acceptance.

iv. An offeror can always renew an offer after it has been rejected.

b. Reaching an Agreement (12)
i. Objective Theory of Assent – D deemed to have assented if:
1. A reasonable person would believe D intended to enter into the contract and

2. P in fact understood D’s actions as accepting contract (Embry; Lucy).
ii. What is an Offer?

1. Preliminary Negotiations (Nebraska Seed)
a. Distinguish from invitations for offers (e.g. advertisements. Pepsico)

2. Written Memorial (Letter of Intent) can form K, but not if suggests otherwise.

a. E.g. subject to another agreement, lack of mutuality of obligation, lack of specificity (Empro)
3. Revocation terminates offer if before acceptance

a. Direct – Offeree knows of revocation by offeror

b. Indirect – Offeree knows of offeror’s conduct inconsistent w/ offer. (Dickenson)

iii. What is an Acceptance?

1. Generally, acceptance is action by offeree that offeror reasonably believes constitutes agreement to terms.

2. Mirror Image Rule – Parties must agree to same terms (Ardente – Conditional letter of acceptance operates as counteroffer)

3. Mailbox Rule - If non-option K, unless provided otherwise acceptance valid as soon as out of offeree’s possession.

iv. Acceptance by Performance – Unilateral Contracts

1. Unilateral K accepted by complete performance of offeree
2. Does not require notice to offeror of start performance unless specified (Carbolic)

3. Offer dies with offeror in case of unilateral K. Survives if bilateral (Davis v. Jacoby)

4. Offeree has satisfied duty if has done all possible to perform, regardless of offeror’s unreasonable dissatisfaction (Brackenbury)

	Restatement (Second) and Unilateral/Bilateral Ks:

	Look at offer—OFFEROR controls:
	Corresponding Restatement:

	Performance Only
	§45 – Start performance binds offeror to option K (pay if offeree completes), but offeree can stop before completing without penalty.

	Promise Only
	Both parties have a legal obligation.

	Unclear
	§32 creates a presumption of offeree choice, and under §62: if offeree chooses to accept by performance offeree is bound to complete.


v. Acceptance by Silence – Offeree accepts if (Massasoit):

1. Takes offered services/item(s)

2. Has reason to know that they were offered expecting compensation
c. E-Commerce and Mutual Assent - Three types of e-commerce licenses (17):
i. Shrink-wrap – Assent indicated by opening shrink wrap and using product. Notice of assent seen through shrink-wrap.

ii. Click-wrap – Assent expressly indicated by clicking “I Agree” or similar. (Caspi)
iii. Browse-wrap – Terms and conditions governing browsing. As no affirmative action/assent required, a valid K is (almost always) not formed. (Ticketmaster)
d. Discerning the Agreement (18)
i. Interpreting the Meaning of Terms

1. Ambiguous Terms - Rest.2d. §201: Whose Meaning Prevails (Raffles – “Peerless”)
(1) If parties have attached the same meaning, K is interpreted as such.
(2) Where the parties have attached different meanings, interpreted in accordance with the meaning attached by one of them if at when agreement was made:

(a) that party didn’t know of any different meaning attached by the other, and the other knew of the meaning attached by the first party; or
(b) that party had no reason to know of a different meaning attached by the other, and the other had reason to know the meaning attached by first party.

(3)
Neither party is bound if neither of the above can be shown (a “stalemate”).
2. Vague Terms (Frigaliment – “What is chicken?”) Under U.C.C. §2-208 (2) determined by: 
a. express terms control everything else;

b. course of performance controls course of dealings and usage of trade;
c. course of dealings; and
d. usage of trade.
ii. Filling Gaps in the Terms (NY Central Iron Works; Eastern Airlines; Lady Duff-Gordon)
1. Agreements to Agree – K can be formed despite lack of delivery date, price, etc., and gaps may be filled by performance or (reasonably) by court.

2. Illusory Promises – Output/Requirement/Exclusive Dealing Ks – Due to good-faith requirement there is mutuality of obligation.

iii. Identifying Terms of the Agreement

1. Form/Adhesion Contracts - Rest. 2d. §211. Standard Agreements:
(1) Except as in (3), written contracts are binding
(2) Ks are binding regardless of whether or not the party actually read it
(3) In Ks where one party has reason to believe the other would not enter into K if he knew of a particular term, that term is not enforceable.
2. Battle of the Forms – Which Terms were Agreed To?
a. Common Law – Last Shot Rule – Last form sent controls
b. UCC – First Shot Rule - §2-207 Additional Terms in Acceptance or Confirmation
(1) Unless expressly conditional on agreement to new or different terms, an acceptance stating additional terms forms a contract.  << Last Shot Rule
(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.  << Knockout Rule


3. Terms that Follow Later – Assuming only a single form, may (Klocek; majority) or may not (Hill) fall under battle of the forms.
e. Written Manifestations of Assent (24)
i. The Parol Evidence Rule – Terms of a K may not be supplemented by previous or contemporaneous agreements if an integrated K.
1. Most modern courts will hear evidence in chambers, but likely not let it in.

2. May allow evidence not inconsistent with other terms in agreement
ii. Reformation – Mistakes in Integration  - K reformed when does not reflect intent of parties.
iii. Statute of Frauds – Writing evidencing K, signed by other party, required if:
1. Sale of Land
2. Cannot possibly be performed within one year (life-term Ks never subject to SoF)
3. Sale of goods over $500
4. Exceptions:

a. Part Performance – Only applies to past performance.
i. §2.201(3)(a):  Cases in which the seller has begun the manufacture of goods made specifically for the buyer and are not otherwise easily sellable. 
ii. §2.201(3)(c) :  Allows enforcement of the K only to the extent payment for the goods has been made and accepted, or goods have been delivered and accepted.

b. Between Merchants Exception– See §2.201(2)
c. Promissory Estoppel/Reliance (Restatement § 139)  - If one party relied on another in good faith, then, even if the court finds no enforceable contract, it may award the party its reliance interest, or part thereof, if it finds sufficient evidence of a contract outside the statute of frauds.
d. Restitution – It’s off the Contract, but still should be remembered.
iv. What Constitutes a Writing and a Signature?
1. Memorandum/Record must contain enough information to show that a K was made between the parties. 

a. CL – Requires that parties be named and most details be set out.

b. UCC– Only term that must be stated in writing is the quantity of goods.  See §2.201 
2. Writing must be signed by the party against whom the K is to be enforced

a. UCC §1-201(39) – Signed:  Any writing or symbol executed by the parties to authenticate a writing. (Letterhead suffices; Parma Tile)
b. UCC §2.201(2) creates a “between merchants” exception – Not required if party has reason to know terms.
f. Multiparty Transactions (28)
i. Transferring Rights or Duties to Third Parties
1. To be a valid assignment a transfer must be:

a. Absolute (assignor no longer has the right; can assign a portion, but as to that portion, can have no rights.)

b. Irrevocable.
2. Cannot transfer if other party has interest in you performing (UCC) or adverse to other party (How UCC often read; Sally Beauty).
ii. Agency
1. Three levels of Authority:
a. Express Authority - Explicitly communicated permission to bind principal. (binding)

b. Implied Authority - Actual authority circumstantially proven. (binding)

c. Apparent Authority - No actual authority given to agent, but principal may be held if a third party could reasonably think that principal meant to be bound.
2. An agency relationship consists of three elements
a. Mutual consent to a relationship in which

b. One party (the agent) acts on behalf of another (the principal) and is

c. Subject to the principal’s control
iii. Third-Party Beneficiaries

1. Intended beneficiary must demonstrate that payment was the parties’ intent, and
a. Performance will satisfy obligation of promisee to pay beneficiary (creditor), or
b. Promisee intended to give beneficiary benefit of promise (beneficiary).
2.  Intended v. Incidental Beneficiaries – Look to K to see if meets requirements.
III. Enforceability (31)
a. Consideration (31)
i. Bargain Theory of Contract Formation
1. Bargains v. Gratuitous Promises – Bargains are promises or performance such as:.
a. an act other than a promise, or
b. a forbearance, or
c. the creation, modification, or destruction of a legal relation.

2. Past Consideration – is no consideration as it wasn’t bargained for
3. Moral Consideration – Promises to pay after the fact enforceable if:
a. Creditor, barred by statute of limitations, obtains promise of payment.
b. Services for care of minor child. (Enforceable against parents/guardian)
c. Bankrupt person reaffirms discharged debt.
d. Direct Material Benefit to promisor (see Webb; post life-saving payments case)
ii. Contract Modification and Pre-Existing Duty Rule
1. CL – Pre-Existing Duty Rule – Cannot increase pay for pre-existing duty without additional consideration – No Oral Modification Clauses Unenforceable.
a. If you agree to accept less, you can later sue for remainder.
b. Circumstances not anticipated by parties may mean that you never contracted to do what it is you are trying to modify for. (See Brian Construction)
2. UCC – Can modify w/o additional consideration, and failed modification can be waiver.

a. Posner (majority) says that 2-209(4) allows waivers, but only in the event of detrimental reliance as otherwise it would swallow 2-209(2). This seems to make (5) meaningless, and Posner argues that (5) only applies to express/written waivers.
b. Easterbrook says that “waiver” means “waiver” and so is used the same in (4) and (5). Thus (4) and (5) draw a distinction between executory and completed portions of a K. Thus oral waiver can be retracted until it is relied upon.
iii. Adequacy of Consideration (Batsakis)
1. Want of consideration – K never valid because there was an absence of consideration from the start. 
2. Inadequacy of consideration – Court doesn’t care if it was a bad bargain (e.g. one side’s consideration is worth a lot more than the other’s). Mere inadequacy of consideration will not void a contract. Not up to the courts to put values on things; that is up to the parties.
3. Failure of consideration – Breach. Consideration was never delivered. Here, according to her own testimony, P delivered what was promised.
b. Intention to be Legally Bound (33)
i. Formalities to Manifest Intention to be Bound
1. Nominal Consideration is no consideration.
2. Written Expression of Intent to be Bound – is generally not binding w/o consideration unless state has statute to the contrary (e.g. Pennsylvania)
ii. Lack of Intention to be Bound – 
1. Generally, a writing does not form a K if it clearly and conspicuously states intent not to be bound (Ferrera).
2. Actions reasonably suggesting to other party intent to be bound can nevertheless form a K (Evenson).
c. Promissory Estoppel (34)
i. This doctrine is viewed either as:
1. An alternative to consideration (see Rest. 2d § 90; suggesting expectation damages), or
2. An alternative basis for enforcing promise (off the K; suggesting only reliance damages)

ii. Elements:

1. Promisor acts to induce reliance

2. Promisor should reasonably expect reliance

3. Promisee relies

4. To promisee’s detriment

iii. Under R2d 87 – Offer reasonably expected to be relied upon, which is relied upon, forms binding option K.
iv. Statute of Frauds not applicable if Court views as claim off the K.
v. Court often reads in a requirement of reasonable reliance (nature reliance itself must be reasonable; Alden v. Presley)
IV. Performance and Breech (36)
a. Performance (36)
i. Implied Duty of Good Faith Performance

ii. Implied and Express Warranties

1. Implied Warranty of Merchantability – Goods are fit for the ordinary purpose for which they are used.

2. Implied Warranty of Fitness for a Particular Purpose – Merchant impliedly warrants that goods fit for a particular purpose if:

a. seller has reason to know that buyer has special use for goods contracted for,
b. the seller has reason to know that the buyer is relying on the seller’s judgment,
c. the buyer actually relies on the seller’s judgment or skill,
d. there is no modification or exclusion of a particular warranty.
3. Express Warranty when:

a. Affirmation of fact or promise

b. that relates to goods

c. that becomes part of the basis of the bargain between the parties

4. Express Disclaimer of Warranty

a. Where possible, construed as consistent w/ express warranty. Where not possible, disclaimer loses.
b. Exclusion of Implied Warranty of Merchantability must be (i) written and (ii) conspicuous.

c. Statements s.a. “as is” exclude warranty if buyer has had opportunity to examine.
b. Conditions (38) – Failure to meet conditions completely bars recovery.
i. Types of Terms

1. A condition only (e.g. fire in case of homeowners ins. policy)

2. A promise only (e.g. promise not to plow under crops in Howard)

3. Neither a condition precedent nor a promise (e.g. Chirichella)

4. Both a condition precedent and a promise, “promissory condition” – Presumed if simultaneous exchange.
ii. In Time

1. Condition precedent – something that must happen or not happen after formation of a K before there is a duty of immediate performance. (P has burden of proof)

2. Condition subsequent – something that happens after duty arises that discharges that duty (D has burden of proof).

iii. Conditions of Satisfaction

1. “operative fitness, utility or marketability” (objective (reasonableness) standard) and 
2. “fancy, taste, sensibility, or judgment” (subjective standard). 
iv. The Effect of a Condition – The condition either triggers (precedent) or anulls (subsequent) a duty of performance.
v. What Events are Conditions – Courts prefer promises as they do not 
vi. Avoiding Conditions
1. Waiver – No reliance required.
2. Estoppel – See Promissory Estoppel
3. Modification – K modified to remove condition
4. Excuse – Suit in equity to avoid unfairness.
c. Breach (40)
i. Constructive Conditions
1. Services contracts – rule of substantial performance (breach must be material to excuse other party’s performance)
2. Goods contracts – perfect tender rule (See Ramirez )
ii. Prospective Nonperformance

1. Anticipatory Repudiation

a. In the event of anticipatory repudiation of A, B may seek damages. A can retract his repudiation until his next performance is due unless B has cancelled or materially altered his position.

b. B’s duty of performance is discharged (in most courts).

c. B has the right for a commercially reasonably time to wait for A to retract repudiation.

2. Adequate Assurances of Performance
a. Can demand assurances from other party if you have reasonable grounds. 

b. If you don’t get assurances you can suspend performance and eventually consider the other party to have repudiated and thus be in breach (30days in UCC, reasonable time in R2d). 
3. Material Breach – Breach must be material to discharge duty to perform.
a. extent injured party will be deprived of reasonably expected benefit;

b. extent injured party can be adequately compensated for the part of that benefit deprived;

c. extent breaching party will suffer forfeiture;

d. likelihood that breaching party will cure his failure
e. extent behavior of breaching party comports with standards of good faith and fair dealing.
4. Perfect Tender Rule


V. Defenses (45) – Note: rescission may not include restitution – court may leave $$ where it lies.
a. Lack of Contractual Capacity (45)
i. Incompetence:

1. Unable to Understand Consequences – K is voidable.
2. Unable to Control Actions

a. R2d – voidable if other party had reason to know
b. Faber – voidable if other party knew or status quo can be restored
3. If other party unaware, K enforceable to extend has been performed
ii. Infancy

1. Only Ks for necessaries (food, shelter, etc.) are enforceable if no parent/guardian willing & able to provide them.
b. Obtaining Assent by Improper Means (46)
i. Misrepresentation – Assertion not in accord with the facts.
1. K rescinded when material misrepresentation is relied upon to get consent.
ii. (Economic) Duress - Bad-faith threat rescinds K.

iii. Undue Influence – Person who is unfairly influenced can rescind K. (see factors)
iv. Unconscionability – K can be rescinded if K or a term is unconscionable when made.
c. Failure of a Basic Assumption (49)
i. Mistake of Present Existing Facts
1. Mutual Mistake – Mistake by both parties at formation as to basic assumption is voidable as long as party seeking reformation did not bear the risk of mistake.
2. Unilateral Mistake – Party can obtain rescission when they made a mistake and the other party was aware of and failed to disclose the mistake.
ii. Changed Circumstances
1. Impossibility and Impracticability

a. K can be rescinded where made impracticable by no fault of party

b. Personal services Ks rescinded upon death regardless of fault

c. Ks s.a. licenses may have an implicit Condition Precedent that the thing still exists at time of performance.
2. Frustration of Purposes – Purpose of the K is frustrated due to no fault of a party.
iii. Allocation of Risk in Long-Term Contracts – Court contentiously finds that forseeability does not preclude reformation, and rewrites the K as it sees fit.
A definite and seasonable expression of an acceptance operates as an acceptance





unless acceptance is made expressly conditional on assent to the different terms


(COUNTEROFFER)





even though it states terms additional or different to those offered.


K formed under §2-207(2)





Contract under   §2-207(3)





   Contract on      offeree’s terms





No acceptance but performance





Clear manifestation of acceptance by offeror





No Contract





No acceptance or performance 





See Diagram on Next Page





RULE





Buyer Rejects ( Seller has reasonable opportunity to cure if seller reasonably thought seller would accept, with or without $$ allowance.  (UCC 2-508 (2))





Seller’s time for performance has not expired ( Seller has unconditional right to cure. (UCC 2-508 (1))





Buyer Rejects ( Seller has opportunity to cure





Seller tenders imperfect goods.





Buyer Accepts ( Can revoke only if value substantially impaired. (UCC 2-608)
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