I. Enforcing private agreements

a. Damages for Breach of Contract (67)

i. The three damage interests (68)

1. Expectation: “benefit of the bargain” — attempt to put the promisee in the position in which the promisee would have been had the promise been performed

a. Notes on use

i. based on the actual value that K would have had to the injured part had it been performed, not on the hopes at the time of K 

ii. injured party not entitled to more than the K terms would have given

iii. damages limited to period of K

iv. measured at time of breach

b. Calculation

i. general formula: loss in value (difference between K value and value actually delivered) + other loss (incidental or consequential damages) – cost avoided (costs that would have been incurred if K was performed) – loss avoided (mitigated losses)
1. Hawkins v. McGee (69)

a. Facts: doctor guaranteed to make “100% perfect” hand

b. Rule:  measure of (’s damage is difference between value to him of a perfect hand and the present value of hand, including any incidental consequences fairly within the contemplation of the parties when they made K

c. Notes:  pain and suffering during operation not included because they were necessarily part of K’s performance

ii. Almost always net profit + reliance
iii. In other words, gross expectancy – expenses saved
iv. For seller, K price – real price + other loss
v. UCC §2-713 (97): Buyer’s damages for non-delivered or repudiation.  Measure of damages for non-delivery or repudiation is the difference between the market price at the time when the buyer learned of the breach (at the place for tender, or, for rejection after arrival or revocation of acceptance, at the place of arrival) and the contract price, together with any incidental and consequential damages. 

1. Tongish v. Thomas (90)

a. Facts:  ( intervened in a breach of contract action between ( and Thomas, claiming that ( breached its initial contract with ( in failing to deliver the third installment under a contract to sell sunflower seeds.

b. Rule:  In an action for a breach of contract for the sale of goods, the proper measure of damages is the difference between the market value of the goods and the contract price agreed upon by the parties.

c. Notes:

c. Cost of completion vs. diminution of value

i. Cost of completion: cost to remedy defect or complete performance of K

1. Policy argument: this award avoids disincentive to follow through with K

2. However, can unfairly enrich (
ii. Diminution of value: difference of value if K had been completed and present value

1. Policy argument: compensates for breach of K

iii. When diminution of value serves as limit for cost of completion

1. Two tests to determine which to use

a. Test 1:  Court will look at cost-value ratio — proportion between cost to remedy defect and the loss in value.  Trying to avoid unreasonable economic waste.

b. Test 2: Cardozo: owner is entitled to cost of completion, unless cost is grossly and unfairly out of proportion to the good to be attained.  If so, measure is difference in value

c. Note: In general, for fungible goods, diminished value and cost of completion are the same.

2. Restatement (2d) §348 (1024):  (2) If breach results in defective or unfinished construction and the loss in value is not proved with sufficient certainty, owner may recover based on:

a. diminution of value (2)(a), or

b. cost of completion if that cost is not clearly disproportionate to the probable loss of value (2)(b)
3. Willful breach: if breach is willful, then diminution of value can’t limit the award.

a. Groves v. John Wunder Co. (1011)

i. Facts:  ( leased land from ( in order to remove sand and gravel; promised to leave the property at uniform grade.  ( breached willfully, taking best sand/gravel and didn’t flatten ground.

ii. Rule:  Diminution of value does not limit award when breach is willful.

iii. Notes:

4. When damages from breach are incidental to purpose of contract: diminution of value limits cost of completion.
a. Peevyhouse v. Garland Coal Mining Co. (1017)

i. Facts:  ( leased farm to ( so that ( could mine coal.  ( agreed to perform restorative and remedial work at end of lease, but didn’t.

ii. Rule:  Diminution of value limits award of cost of performance when damages are from breach of provisions incidental to purpose of K.

iii. Notes:

2. Reliance: Attempt to put the promisee back in the position in which the promisee would have been in had the promise not been made

a. Two kinds of reliance

i. Essential reliance: costs incurred in preparation for and performance under K

ii. Incidental reliance: costs incurred in preparation for collateral transactions planned for during performance of K

b. Notes on use

i. Often used when expectancy cannot be reasonably accurately determined or if full expectation not appropriate

ii. Opportunity costs usually not awarded: difficult to prove

c. Calculation

i. Almost always expenses value + restitution
1. Nurse v. Barnes (79)

a. Facts: promisee paid 10l. per half year in return for right to use mill.  Turned out that mills only worth 20l. per year; court awarded 500l. for stock laid in.

b. Rule: Court granted both reliance and restitution.

c. Notes:

ii. Ordinarily smaller than expectation
3. Restitution: Attempt to put the promisor back in the position in which the promisor would have been had the promise not been made

a. Notes on use

i. Not enforcement of promise; rather, prevention of unjust enrichment

b. Calculation

i. Reliance expenditures that conferred benefit on promisor
ii. Does not include promisee’s lost profit and reliance expenditures that conferred no benefit on promisor 

iii. Ordinarily smaller than reliance.
iv. See below, Restitution.
ii. Policy arguments for remedies

1. Supposed to compensate loss from breach, not force performance of K

2. Economic efficiency dictates that breach is sometimes preferred

iii. Limitations on Damages (101)
1. Remoteness or foreseeability of harm (102)

a. Two rules: Party can only recover those damages that:
i. General damages: Should reasonably be considered as arising naturally (through the usual course of things) from breach regardless of promisee’s circumstances

1. E.g., difference between K price and market price or cost to cover, in K for goods

ii. Consequential damages: Might reasonably be supposed to have been in the contemplation of both parties at the time K was made, as the probable result of the breach of it.  I.e., damages above and beyond general damages that flow from breach as a result of promisee’s circumstances

1. only those reasonably foreseen by promisor, through notice, etc.

2. e.g., lost profits: difference between profits actually earned and profits earned had K been performed

3. Hadley v. Baxendale (102)

a. Facts: ( sent broken crank shaft to ( for repair; took a long time to get back. ( sued for lost profits and damages.

b. Rule:  ( could not have reasonably foreseen (’s losses of profit, based on information ( gave (. Thus, ( couldn’t recover lost profit.

c. Notes:

b. Damages it limits: Limits expectation recovery

i. Hector Martinez and Co. v. Southern Pacific Transportation Co. (116)

1. Facts: ( delivered dragline to RR; due at a certain time to buyer.  RR was late, and dragline was damaged, too.  ( asked for loss of damages, storage costs, and lost profits.

2. Rule: ( was liable for lost profits from shipping delay, but no lost profits during repair.

3. Notes:

2. Certainty of Harm (124): Damages can be recovered only if amount reasonably certain of ascertainment.  This is about how certain the harm to aggrieved party is, from the whole situation.  Thus, if profits (i.e., expectation) cannot be ascertained, court will prefer to award reliance, which assumedly can be ascertained, because the court can easily see what the harm is.  The same goes for reliance, when it’s clear that expectation is smaller than reliance.  If it is, then ( obviously would have suffered a certain amount of “harm” if the contract had been performed that would have limited reliance.  Thus, courts will use expectation to limit reliance.

a. Restatement (2d) §352 (140): Uncertainty as a limitation on damages.  Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.

b. Damages it limits: Limits both expectation and reliance
i. Limits on expectation: Winston Cigarette v. Wells-Whitehead Tobacco (137): loss of profits will not be awarded if it can’t be reasonably ascertained.

1. Reliance as an alternative to expectation: when expectation cannot be ascertained, promisee can try to get reliance interest, but only reliance after formation of contract and before the breach

a. Chicago Coliseum Club v. Dempsey (125)

i. Facts:  ( entered K with ( to hold match.  ( breached K to fight somewhere else.  ( sued for lost potential profit and expenses.   

ii. Rule:  Amount of potential profit could not be ascertained with reasonable certainty, so damages award limited to expenses incurred between agreement and breach, plus essential reliance.

iii. Notes:

b. Alternative view: pre-contractual reliance can be awarded

i. Anglia Television Ltd. v. Reed (140)

ii. Facts:  ( contended that ( could not ask for damages for wasted expenditures incurred before the contract was concluded with ( because these expenditures were for (’s benefit at a time when it was uncertain there would be any contract or not.

iii. Rule:  In a breach of contract, wasted expenditure ca be recovered when it is wasted by reason of the (’s breach.  Court awarded both pre-contractual and after contract expenses, because they were foreseeable — by signing (, ( precluded ( from finding another actor, impliedly accepting liability for pre-contractual expenses.

iv. Notes:

ii. Limits on reliance: expectation, if less than reliance, can limit reliance if expectation can be reasonably ascertained.  However, breaching party has the burden of proving the expenditures ( saved by the contract being breached — then the award would be expenditures incurred – expenditures saved.  

1. Restatement (2d) §349: to the extent that promisor can prove with reasonable certainty amount of expectation, expectation will limit the reliance recovery.  

a. Mistletoe Express Service v. Locke (143)

i. Facts:  ( sought damages for expenses she incurred in preparation of performance pursuant to a contract with (.

ii. Rule:  ( was losing money under the contract, making the expectation interest less than the reliance interest.  ( was awarded reliance interest, because ( did not show expenditures saved.  

iii. Notes:

3. Avoidability of Harm (147) (i.e., duty to mitigate): Can’t recover damages for costs that could have been avoided by reasonable efforts

a. Damages it limits: limits both expectation and reliance

i. Rockingham County v. Luten Bridge Co. (147)

1. Facts:  ( kept building bridge when ( breached K.

2. Rule: Duty to not increase damages. (begins as soon as breach happens)

3. Notes: Only appropriate damages are expected profits + expenses incurred up to breach.

ii. Lost volume doctrine: merchants for sale of goods has a more complex problem when their supply exceeds demand.  However, under UCC §2-708(2), lost volume doctrine doesn’t seem to apply.
1. UCC §2-708(2): if the measure of damages provided in (1) [contract price/market price differential for expectation] is not adequate to put the seller in as good a position as performance would have done, then damages is profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages, due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.

2. Construction of this is usually that it applies only to proceeds of a manufacturer’s sale of materials for salvage when manufacture was not completed because of the breach; i.e., the amount that manufacturer lost because of the reduced salvage price.

a. Neri v. Retail Marine Corp. (163)

i. Facts: ( had contracted with ( for a boat.  ( paid deposit, but ( later rescinded.  ( sought the recouping of lost profits under a contract for the sale of a bout to Neri.  

ii. Rule: Under UCC §2-708, seller can recover as damages the difference between the market price and the contract price plus any incidental damages incurred, but minus any expenses avoided, as long as this amount is sufficient to place the seller in as good a position as performance would have done; otherwise, the seller may recover his lost profit, plus any incidental damages and reasonable costs.

iii. Notes:
b. Not legal duty: Aggrieved party doesn’t have to mitigate if alternative is different or inferior.
i. Parker v. Twentieth Century-Fox Film Corp. (152)

1. Facts: ( signed K to perform as leading actress in musical.  ( breached by not making movie; instead offered her role in western.

2. Rule:  employee is not bound to take employment that is different or inferior in order to mitigate damages.

3. Notes:  Depends on (’s view.  Also, in most places, when you take alternative job income is usually subtracted from damages that can be awarded no matter what kind of job (comparable or not) it is.

c. NOTE that lost opportunity costs are usually not awarded — hard to prove (and understand).

4. Attorney’s fees: can’t recover fees incurred in bringing suit, even though this is necessary for full expectation

5. Diminished value: E.g., Peevyhouse — limits cost of completion

6. Punitive damages: can’t recover as punishment

7. Mental distress: Can’t recover damages for mental distress unless breach amounts to intentional tort as well

iv. Contracting around the default rules of damages (170)

1. Express Limitations on Consequential and Incidental Damages (171): Parties may seek to limit their liability under default K rules by including a warranty clause that is expressly intended to be the exclusive remedy for breach, thereby excluding damages for other foreseeable losses.

a. May also disclaim liability for consequential damages, even though foreseeable.

b. Default rules can be expanded or contracted.

c. UCC §2-719 (172)

i. Agreement may provide for remedies in addition or in substitution (1)(a)

ii. May later the measure of damages recoverable, as by limiting remedies to return or repair/replacement of goods (1)(a)

iii. Remedy can be made exclusive, such that it is the sole remedy for buyer (1)(b)

iv. Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in UCC (2)

v. Limitation on consequential damages for injury to the person is unconscionable and cannot be made, but limitation of damages where the loss is commercial is not (3)

2. Liquidated damages vs. penalty clauses (172): provision in K that fixes the amount of damages that will be recoverable in the event of a breach.  If enforceable, liquidated damages; if not, penalty clause, and party can only recover actual damages

a. Conditions for enforcement of liquidation clauses

i. Did parties intend to provide damages with liquidation clause?

ii. Amount must be reasonable forecast of injury
iii. Damages anticipated must be uncertain in amount or difficult to prove
1. Kemble v. Farren (174)

a. Facts:  ( agreed to perform at (’s venue; provision in K saying that if any breach of any stipulation, breaching party should pay other 1000l. and declared it liquidated damages.  Trial: actual damages 750l.

b. Rule:  Liquidated damages are enforceable only if breach it covers has uncertain results.  

c. Notes:  Don’t want to have a “one-size-fits-all” clause.

iv. Norwalk door-closer exception: If you can prove that there were no damages, then even if penalty clause is enforceable, it won’t be enforced.

v. Unreasonably small liquidated damages: if liquidated damages are unreasonably small, clause may not be enforced.

b. Assessing clauses

i. NOTE that clauses can be held as penalty clauses even if K language calls it “liquidating damages.”

ii. Usually, assess clause by looking at clause at time of contract formation, not time of breach.  However, Wassenaar court takes backward looking approach to determine reasonableness (as estimation of damages) of clause.

iii. Once clause is determined valid, there’s usually no duty to mitigate.

1. Wassenaar v. Towne Hotel (176)

a. Facts:  ( entered employment K, had stipulation that if breach, ( responsible for fulfilling the entire financial obligation in K for full period.

b. Rule: If liquidated damages clause held valid, no need to consider mitigation of damages (usually). 

c. Notes:  This is because you’re supposed to look at provision at time of bargain

c. Restatement (2d) §356 (185): Liquidated damages and penalties.  (1) damages may be liquidated at time of agreement but only at a reasonable amount in light of anticipated or actual loss caused by breach and the difficulties of proof of loss.  Unreasonably large liquidated damages are considered penalty clauses and thus are unenforceable.

d. UCC §2-718 (169): “Reasonable”: in light of anticipated harm or actual harm caused by breach

e. Policy

i. We don’t enforce penalty clauses because we prefer to have parties recover compensation for damages actually suffered.  Clauses considered penalties are far above actual damages.

ii. We allow reasonable liquidated damages because they save time, money, and it’s a good way for getting subjective value of losses.

iii. However, Posner argues that enforcement of liquidation clauses deters efficient breach and encourages bankruptcy.

1. Lake River Corp. v. Carborundum Co. (186)

a. Rule:  Liquidated damages clause, in order to be enforceable, must be a reasonable estimation at the time of contracting of the probable damages from breach, and the need for estimation must be based on the likely difficulty of assessing the actual damages suffered in the event of breach.

b. Notes:  Liquidated damages are bad because they deter efficient breach and encourage bankruptcy.

b. Other remedies and causes of action (211)

i. Specific performance and injunctions (211): Usually damages are awarded for breach of K.  Specific performance is equitable coercive relief.

1. Involves discretion and principles of justice rather than rigid legal rules.

2. Available only when award of damages is inadequate.  ( must establish that damages are inadequate remedy at law.

3. Helps if damages are uncertain.

4. Contracts for land (216)

a. Specific performance is the normal remedy for breaches of K with property.  However, ( should show that damages are inadequate, and that specific performance is the proper remedy.

i. Loveless v. Diehl (217)

1. Facts:  Loveless leased farm to Diehl and specified option to purchase.  Diehls also purchased milking equipment. Couldn’t pay for farm; but later found buyer so that they’d profit $1000 on deal.  Loveless intervened and disclaimed any intent to sell to Diehl.  Court denied spec. perf.; awarded damages of $1000 (expectation) to Diehls and bill for milking equipment to Loveless.

2. Rule:  ( needs to establish that damages are inadequate; if adequate, damages will certainly be awarded instead of specific performance.

3. Notes:

b. Policy: Need to grant specific performance to protect transferability of land

5. Contracts for Goods (223)

a. In general, damages are always awarded in breach of K for goods.

b. Exceptions

i. No adequate remedy at law.

ii. Specific articles are of peculiar, sentimental, or unique value.

iii. Due to scarcity, chattel is not readily obtainable.

1. Cumbest v. Harris (223)

a. Facts:  ( entered agreement to sell hi-fi equipment with option to repurchase.  ( refused to sell back (avoided ( at all costs)

b. Rule:  Specific performance is granted when articles are unique and not readily obtainable.

c. Notes:

c. UCC §2-716: Specific performance may be ordered where the goods are “unique or in other proper circumstances” — liberalizes common law rule

i. Scholl v. Hartzell (226)

1. Facts:  ( entered into agreement with ( to purchase 1962 corvette.  ( later decided he didn’t want to sell to (.  

2. Rule:  Under UCC, specific performance won’t be granted unless unique good, and uniqueness is determined from the total situation.

3. Notes:

ii. Right of replevin if after reasonable effort ( is unable to cover for such goods or the circumstances reasonably indicate that such effort will be unavailing

6. Contracts for Personal services (233)

a. Neither employee nor employer can specifically enforce an employment K.  Moral problems with forcing parties to specifically perform when they don’t want to.

i. The Case of Mary Clark, A Woman of Colour (235)

1. Facts:  ( entered agreement to serve as indentured servant of (, but later wanted to breach K.  ( sued for specific performance.

2. Rule:  Person may enter K to act as indentured servant (assumed voluntary), but when she wants to breach, no longer voluntary and court will not specifically enforce.

3. Notes:

b. Exceptions: However, intent of K may be enforced; i.e., for negative covenants, injunctions can be granted.

i. Courts usually won’t order affirmative specific performance of K, but they sometimes order negative specific performance.

ii. Even for negative performance, courts are wary, and will enforce only to protect firm from unfair competition.

iii. More likely to see specific performance if K includes non-competition clauses, but courts will strike if too broad.

iv. Two kinds of negative provisions in employment K

1. Negative covenants: promises not to work anywhere else during performance of the contract.
a. Lumley v. Wagner (240)

i. Facts:  Wagner entered K to sing at (’s venue; K had negative covenant disallowing Wagner to sing at any other theater without authorization by (.  ( later agreed to sing at another venue.  ( sued for injunction.

ii. Rule:  While court will not force ( to sing at (’s venue, it will enforce negative covenant not to sing anywhere else by granting injunction.

iii. Notes:

b. Duff v. Russell (247)

i. Facts:  ( agreed to sing at venue of (; later, agreed to sing at another venue and break agreement.  No express negative covenant.

ii. Rule:  Negative covenant may be implied if breach was in bad faith (pretense).  Still, only injunction will be granted.

iii. Notes:

2. Anti-competitive covenants

a. Public policy favors competition, and courts will only enforce/imply anti-competitive covenants to protect ( from unfair/illegal competitive practices.

b. ABC v. Wolf (AC)

i. Facts:  ( agreed in K to a period at end of K in which ( would negotiate in good faith with ( and ( retained a right of first refusal for 90 days after (’s K expired.  ( signed K with another employer before right of first refusal period but during good faith negotiation period.

ii. Rule:  Anti-competitive covenant extending past employment period is not specifically enforceable.  However, since ( suffered damages, they may be awarded.

iii. Notes:

ii. Restitution — Damage interest and cause of action (279): Restitution generally pertains to situations where a person has — without intending to make a gift — conferred a benefit on another.  Point is to prevent unjust enrichment.

1. Restitution for breach of contract (279): Strength of the restitution argument trumps that of expectation.  Thus, if expectation damages from breach are negative, the losses WILL NOT mitigate restitution award.

a. Bush v. Canfield (279)

i. Facts:  Firm pays down payment of $5000 of $14000 for shipment of flour.  ( breached.  At time of breach, market value of flour was only $11000.  ( sued for $5000 in restitution, but ( wanted to subtract expected loss of $3000 from restitution.

ii. Rule:  Despite expected loss, ( still had to pay $5000.  Anything less would be unjust enrichment.

iii. Notes:

2. Restitution to the party in breach (287): ( in breach can also recover restitution damages for the value of benefit conferred on ( less the cost of (’s damages.

a. Britton v. Turner (288)

i. Facts: ( agreed to work for ( for 1 year for $120; breached K after less than 10 months and sued for the value of the work done.

ii. Rule: ( was allowed to recover value conferred upon ( for work done by ( up to breach, even though breach was willful.

iii. Notes:

b. Vines v. Orchard Hills (293)

i. Facts:  ( agreed to buy condo from ( for $78800; paid down payment of $7880, which was designated liquidated damages in K. ( decided not to buy condo, and sued for restitution of down payment.

ii. Rule:  ( can be entitled to restitution for breach of sale of land, but only if the amount sought is unreasonable in the context of a liquidated damage clause, or if the land could have been sold at a sufficiently higher price than K to obviate damages.  It is (’s burden to show unreasonableness or the higher price.

iii. Notes:

c. NOTE, HOWEVER, that restitution most likely to be taken when part has performed partial performance and party in breach has benefited.  Restitution is NOT awarded when innocent party has fully performed.

3. Restitution and “quasi-contract” (298): If there’s no real contract, court may award restitution on basis of unjust enrichment; court will construe a “quasi-contract” (i.e., bring an action for quantum meruit).

a. “Implied in fact” vs. “Implied in law” Ks

i. Implied in fact K have tangible evidence of explicit agreement — a real K.

ii. “Implied in law” K are “quasi K” — not real K, so normal K remedies don’t apply.  However, Courts will “imply” K to prevent unjust enrichment

b. When is restitution for implied K appropriate?

i. Volunteered services don’t need to be compensated — not unjust enrichment.  However, court will look at reasonable expectation of payment.

1. Martin v. Little, Brown and Co. (303)

a. Facts:  ( volunteered to submit to ( manuscript with plagiarized sections from another book.  Sued for restitution.

b. Rule:  Volunteers have no right to restitution; (’s offer was not conditioned on payment of any kind, nor did ( suggest that he expected to be paid.

c. Notes:  This is different than agreement to accept services, because service was already rendered.

ii. Agreement to accept services, even without specification of compensation, is good enough for implied K

iii. Acknowledgement of services also is good enough for implied K

c. Emergency medical services: restitution may be awarded even if no benefit conferred.  (We want to encourage the provision of emergency medical services.) 

i. Cotnam v. Wisdom (298)

1. Facts:  ( received emergency medical care ( after accident; ( died anyway.   ( sued estate of ( for compensation for services.

2. Rule:  restitution claims for quasi-K can be brought against estate.  No need for benefit to be incurred in emergency medical care cases (i.e., patient survives), as long as reasonable skill and due care applied.

3. Notes:

II. Mutual Assent (323)

a. Reaching an Agreement (325)
i. Two basic elements to form a K

1. Mutual assent of the parties

2. Some showing that this mutual assent is the kind that the law will enforce

ii. Restatement (351)

1. §17: requirement of a bargain: Formation of K requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration

2. §18: manifestation of mutual assent: Manifestation requires that each part either make a promise of begin or render a performance

3. §22: mode of assent: offer and acceptance

a. Manifestation ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other party or parties

b. Manifestation may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined.

iii. Introduction to Offer and Acceptance (325)

1. Some basic rules

a. Offeree’s rejection terminates offeree’s power to accept offer

b. Counter offer, like rejection terminates offeree’s power to accept

c. Mere inquiry does not terminate offeree’s power of acceptance

d. Offeror can always renew offer after rejection

2. UCC § 2-206 (333)

a. Offer to make K shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances

b. An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of 

3. Old rule: the “meeting of the minds”

a. Dickinson v. Dodds (325)

i. Facts:  ( offered to sell to ( property; left offer open until June 12th.  Jun 11th, ( found out ( was agreeing to sell property to 3rd party; tried to tell ( that he wanted to buy, but ( said it was too late.  ( sought specific performance of K.  

ii. Rule:  There must be a “meeting of the minds” to have a binding K.  When ( heard that ( was selling, it was clear they both weren’t thinking the same thing, and so K was null and not binding.  

iii. Notes:

iv. The objective theory of assent (334)

1. Court will look at what a reasonable person would be led to believe, based on the expressed words or conduct of the other party.

a. No reliance on “meeting of the minds” (subjective determination) or determination of what addressor intended to convey or addressee subjectively understood them to mean.

b. OBJECTIVE test:

i. Two main parts:

1. Whether a reasonable person could understand that words were meant to form K, and

2. Whether party understood and believed that there was a K

ii. Embry v. Hargadine, McKittrick Dry Goods Co. (334)

1. Facts:  ( was employee for (.  K about to expire, so ( wanted to negotiate a new one.   Boss said it was okay, he was “all right.”  ( eventally gave notice that (’s K was expired and that he had to leave soon.

2. Rule:  To determine if a K was made, court will depend on expressed words or conduct and make objective determination based on what a reasonable person would believe.  (’s words could lead a reasonable person to believe K was renewed, and thus court found for (.

3. Notes:

iii. Also look at:

1. Past dealings

2. Communication afterwards

3. To whom communication is addressed

4. Industry practice

2. Even if K was formed in jest, if other party could reasonably believe words were meant to form K, then K will be found.

a. Lucy v. Zehmer (342)

i. Facts:  ( came into restaurant and offered to buy (’s farm.  Had a few drinks with them, then ( made a written K to sell farm to (, ostensibly in jest. 

ii. Rule:  Court will only look at objective manifestations of K to determine of K was made.  Written K was only evidence it considered, and thus found that there was a K.

iii. Notes:  Even though there was drinking, ( could not use that as a defense because there was no evidence of drinking to an extent that they were unable to understand what they were doing, nor was there any fraud or misrepresentation.

v. What is an offer? (356)

1. Restatement (2d) §24: An offer is the manifestation of willingness to enter into a bargain.

a. It must justify another person in understanding that his assent to that bargain is invited and will conclude it.

2. once “Yes” is given, “trap” snaps shut and forms a binding K

3. Two requirements

a. Certainty of MATERIAL terms

i. Not all terms have to be certain!

1. UCC §2-204(3) (360): even though on or more terms are left open a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is reasonably certain basis for giving an appropriate remedy

2. §2-305 (460): parties can conclude K even if price is not settled

b. Intent to enter bargain. See Restatement (2d) §26 (359): Intent to enter bargain is not an offer if offeree knows or has reason to know that offeror does not intent to conclude a bargain without having made a further manifestation of assent.
4. Preliminary negotiations: are not offers, if they cannot be justifiably construed to conclude bargain.

a. Nebraska Seed Co. v. Harsh (356)

i. Facts:  ( sent letter to ( telling ( he had some seed and how much he wants for it.  ( responded that they want to want to buy the seed and accepted the offer.  ( later refused to deliver the seed.

ii. Rule:  Letter from ( could not reasonably by construed as an offer.  ( could not justifiably conclude that (’s acceptance would conclude the bargain, because the letter had no certain terms, and words of letter did not indicate that ( intended to enter a bargain.

iii. Notes:  

5. Written memorial contemplated: Letters of intent are not binding as K.

a. Empro Manufacturing v. Ball-Co. Manufacturing (362)

i. Facts:  ( was interested in purchasing assets of (; sent letter of intent to purchase, subject to meeting certain conditions.  ( eventually balked, and entered negotiations with another company.  ( claimed the letter of intent signed by both parties was binding and obliged ( to sell only to (.

ii. Rule:  The letter of intent was an agreement to agree; objective manifestations of intent — words in letter like “subject to” — indicated that both parties did not intend to enter K.

iii. Notes:  Language like “subject to” is compelling, but does not necessarily mean non-binding.  Must look at rest of objective manifestations.

b. Even if both parties think they’re entering agreement, court must still rule that agreement is not binding.

c. UCC §2-204(3): If there’s not enough detail to fasten a remedy, then court will find no agreement at all.

vi. What is an acceptance? (372)

1. Acceptance by correspondence (“mailbox rule”): Once acceptance is in the mail, neither offeror nor offeree can revoke.

a. Morrison v. Thoelke (372)

i. Facts:  ( entered K to sell land to (.  ( executed K and mailed it to (; ( executed K and mailed back to (.  After mailing but prior to receipt, ( called ( and cancelled and repudiated K.

ii. Rule:  Once offeree has mailed acceptance of offeror’s offer, it is too late for offeror to revoke.

iii. Notes:

b. “Master of the offer” rule: acceptance of offer must be made by the same medium as offer.  E.g., offer by mail must be accepted by mail.

c. Restatement (2d) §63 (381): Time when acceptance takes effect.  The restatement preserves mailbox and master of the offer rule.

d. Exceptions
i. Offeror can negate mailbox rule if he wants, thus making offer only effective upon receipt, and specifying mode of acceptance.
1. Lewis v. Browning 
a. Facts:  ( wrote letter to ( in K formation stating mode of agreement and time frame.  

b. Rule:  ( made offer dependent on receipt of acceptance.

c. Notes:

ii. Option contracts: Restatement (2d) §63(b): An acceptance under an option contract is not operative until received by offeror.

e. NOTE that upon receipt, offeree can reject, revoke, or make a counter offer.

2. Acceptance by silence: Silence generally not regarded as acceptance.

a. Exceptions: Restatement (2d) §69

i. Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation
ii. Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer
iii. Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

1. Hobbs v. Massasoit Whip Co. (382)

a. Facts:  ( sent shipment of eelskins to (.  ( never responded, and eventually the shipment went bad.  ( had previously sent eelskins to ( before, and they had been accepted and paid for. 

b. Rule:  (’s silence could be regarded as acceptance. Looking at the previous agreements by ( and (, reasonable person could assume that skins had been accepted.  ( had responsibility to act on them.

c. Notes:

vii. Acceptance by performance and “unilateral” contracts: offer that expects not a return promise to make binding, but performance as acceptance AND consideration.  Reward is the prototypical unilateral K.
1. Everything is unilateral!

a. Promise is only on one side: the promise of the offeror to pay

b. Duty only on one side: the offeror’s duty to pay

c. Right on the other side: offeree’s (party that performed as acceptance of K) right to payment

2. Revocation: Since the performance acts as the consideration of the other side, offeror can revoke at any time until tender of performance (i.e., start of performance).

a. Traditional rule — the Bridge rule: offeror can revoke any time until completion of performance.

i. Petterson v. Pattberg (412)

1. Facts:  ( owned mortgage of (.  ( made offer to discharge (’s debt if ( paid slightly smaller sum by a certain date.  ( came to house to pay debt, but ( had already sold mortgage.  Before ( could hand money over, ( said that offer was no longer open.

2. Rule:  (’s offer was a unilateral K, inviting performance as acceptance.  Thus, ( could revoke at any time until he received money from (.

3. Notes:  Pettit: this is an extreme application of common law rule.  Most places would find coming to ( with money is enough.  

b. Modern rule: offeror can only revoke at any time up till beginning of performance, if there’s notice for performance.  (NOTE, of course, that performance must still be completed for obligation to kick in.)

i. Brackenbury v. Hodgkin (AC)

1. Facts:  ( wrote letter to ( proposing that if they moved to her house and took care of her, they would have the place when she passed away.

2. Rule:  Court found unilateral K, and the ( performed when ( moved to house and took care of her.

3. Notes:

3. Notification duties

a. Notification of acceptance is not necessary — performance is acceptance.

b. Notification of performance is normally necessary.

i. Obligation of notification necessary only after performance has been completed.

ii. Without notice, K was created upon performance, but offeror is not obligated to perform promise until notice has been given.

iii. Not necessary if offer expressly dispenses with notice (see language and nature of transaction)

1. Carlill v. Carbolic Smoke Ball Co. (385)

a. Facts:  ( posted ad that offered reward to persons that use product and still get sick.  ( did so, requested payment, but ( refused saying that the ad was not a binding K: not made with particular person, acceptance must be notified, needs to be able to check for performance. 

b. Rule:  Ad was a unilateral K, and thus performance constituted an acceptance.  Also, language of offer and since offer was continuous, acceptance need not precede performance.

4. Bilateral v. unilateral construction: If contract is unclear, there is a presumption of bilateral contract formation.
a. Davis v. Jacoby (AC)

i. Facts:  Sick uncle wrote letter to niece and nephew, offering to will everything to ( in exchange for ( to come and take care of them.  ( wrote letter back promising to come, but before they arrived, uncle killed himself.  ( claimed that suicide voided K, and that K was unilateral, so that performance was needed before uncle was obligated.

ii. Rule:  Presumption with unclear Ks that they are bilateral; thus, (’s letter of promise concluded the bargain.  Also, content of agreement — performance of services until the death of uncle and aunt — more suited to bilateral rather than unilateral K.

iii. Notes:

b. Interpreting Assent (425)
i. Filling gaps in assent

1. Generally

a. Implied in fact

i. Terms that parties actually agreed to implicitly

b. Implied in law

i. Imposed on parties without their consent

c. Default rules

i. Those legal rules that the parties can avoid or vary by means of an express clause that differs from the term a court will otherwise supply by default

ii. Parties may have consented to these rules by silence

d. Immutable rules

i. Those rule that may not be varied by consent and will override any express clause to the contrary

2. Agreements to agree later: K must have reasonably certain material terms, such that an appropriate remedy could by determined if breach

i. UCC §2-204 (360): (3) contract won’t fail because of indefiniteness if parties (objectively manifested) intent to contract, and there’s a reasonably certain basis for remedy

1. Sun Printing & Publishing assn. V. Remington Paper & Power Co. (427)

a. Facts:  ( agreed to buy paper from ( for 16 months, but only agreed to the price and duration of first 4 months.  Agreed to renegotiate for the next 12 months, but at the end of 4 months ( refused to deliver any more paper.

b. Rule:  K was not binding because terms of duration and price were not definite enough.

c. Notes:

ii. Restatement (2d) §33 (359): material terms need to reasonably certain, reasonably certain meaning that there’s a basis for determining the existence of a breach and for giving an appropriate remedy.

3. Illusory promises: when a party seems to have all the discretion to perform, party is held to good faith requirement in performing.

a. Requirements K: Buyer agrees to buy all supplied and seller agrees to sell all buyer’s requirements.  Requirement of good faith in performance of requirements contract.
i. UCC §2-306 (p 449)

1. Requirements should be made in good faith; no unreasonably disproportionate requirements

2. Supplier should make best efforts to supply goods

3. Buyer should make best efforts to promote their sale

ii. If party seems to have full discretion to perform, party must exercise discretion in good faith: must have really good reason to breach K.

1. New York Central Iron Works Co. v. United States Radiator Co. (436)

a. Facts:  ( agreed to sell ( all their radiator needs for one year, and ( agreed to buy it all.  ( sent in orders far exceeding amount it ever needed before, and ( eventually refused to fulfill further orders.  ( claimed limitation was implied in K.

b. Rule:  No such limitation implied in K, but parties have duty to perform K in good faith.  ( must not use K for speculation.

c. Notes:

2. Eastern Air Lines, Inc. v. Gulf Oil Corp. (437)

a. Facts:  ( agreed to supply jet fuel for ( at certain cities.  ( demanded that ( pay for price increases.  ( argued in court that K was not binding because of lack of mutuality.

b. Rule:  Requirements K where purchaser has operating business are binding.  Good faith performance is required.  Both parties have for years relied on performance in good faith, so ( should be required to perform K.

c. Notes:

b. Exclusive dealing contracts: Implied promise to do good faith reasonable effort can make a K:  services K in exclusive dealing K

i. Wood v. Lucy, Lady Duff-Gordon (441)

1. Facts:  ( designs fashions.  ( gave ( exclusive right subject to her approval to place ( endorsements on the designs of others, to place her designs on sale, or to license others to market them.  ( broke (’s exclusive right to place endorsements, and ( sued.  ( claimed there was no K because ( did not bind himself to anything.

2. Rule:  Good faith requirement made ( obligated to make best efforts to promote (’s designs.  If he performed, than ( was contractually obligated to perform.

3. Notes:  UCC doesn’t apply — not a tangible good

ii. Interpreting Assent Subjectively or Objectively 

1. When parties have a consistent meaning attached to express terms

a. Restatement (2d) §201 (p 465): When parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning (and not by a reasonable person standard)

2. When parties have an inconsistent meanings attached to express terms
a. Reasonable person knowing what addressee knows

i. Restatement (2d) §201 (p 465): Where parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made:

1. That party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or

2. That party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

3. Except as stated in this section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.

b. Equally reasonable meanings: If there are two equally reasonable meanings, and neither party knows what the other thinks, then there cannot be a K
i. Raffles v. Wichelhaus (451)

1. Facts: ( and ( contracted for a shipment of cotton to be delivered in December by the ship Peerless.  However, there were two ships Peerless; one came earlier.  

2. Rule:  Court rules since there was no meeting of the minds, there was no K.  Holmes: ambiguity of proper names means there is one thing associated with each name; thus, two different words.  Look at external congruence.   If not congruent, then no K. 

3. Notes:

3. Interpreting terms
a. Restatement (2d) §202 (p 466): Rules in aid of interpretation.

i. Words and other conduct are interpreted in the light of all the circumstances, and if the principle purpose of the parties is ascertainable it is given great weight.

ii. A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together.

iii. Unless a different intention is manifested,

1. Where language has a generally prevailing meaning, it is interpreted in accordance with that meaning;

2. Technical terms and words of art are given their technical meanings when used in a transaction within their technical field

iv. Where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement

v. Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as consistent with each other and with any relevant course of performance, course of dealing, or usage of trade.

b. UCC § 1-205 Usage of trade (p 467): If meanings attached to express terms are not consistent with each other, look to usage of trade

i. Hierarchy

1. course of performance, then

2. course of dealing, then

3. usage of trade

ii. Frigaliment Importing Co. v. B.N.S. International Sales Corp. (473)

1. Facts:  ( and ( entered K for chicken.  ( delivered fowl, but ( meant for broiler/fryer chicken.

2. Rule:  Court will look to usage of trade for inconsistent meaning, per UCC.  Usage of trade was in Dept. of Agriculture regulations; definition of chicken there included fowl, so (’s delivery was within K terms.

3. Notes:

c. Written Manifestations of Assent

i. Interpreting a Writing

1. Integrated Agreements: if a writing is designated integrated, then it’s the final expression of the contract.  
a. Restatement (2d) §209

i. writing or writings constituting a final expression of one or more terms of an agreement.

ii. Completely integrated

1. §210(1): integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement

iii. Partially integrated

1. Integrated agreement other than a completely integrated one

2. The Parol Evidence Rule: Where there is a fully integrated K, extrinsic (not just oral) evidence will not be allowed into evidence to vary, add to, or contradict the terms of the writing.
   

a. NOTE that you need to figure out if it’s integrated!

i. If fully integrated, you can’t admit parol evidence about any of the terms, although Corbin would allow it show intent of parties.

ii. If partially integrated, if parol evidence would explain or supplement terms, it can be admitted, but if it would contradict, it can’t. 

b. Restatement (2d) §213

i. Binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them, and they are within its scope.

ii. Integrated agreement can render inoperative terms not in integration.

c. When parol evidence can be admitted (ALWAYS SUBJECT TO RULE THAT WON’T BE ADMITTED IF IT CONTRADICTS WRITING)
i. Can be admitted to show no valid agreement.
ii. Can be admitted to show an orla agreement that the written agreement is not to take effect, in the sense that no duty of performance on either side arises, unless a stated condition occurs.
1. Only to show condition, not that the duty of just on party is conditional.

iii. Can be admitted to show lack of consideration.
iv. Mistake in integration: parol evidence can be admitted to reform contract.
v. Allowed for existing facts about contract (just not to contradict it).
1. Brown v. Oliver (484)
a. Facts:  ( bought land from ( with a hotel on it.  Ample oral evidence that sale included furniture in hotel.  K made no mention of personal property.  Later, ( was assigned lease for hotel.  ( told him to quit; at night, ( took furniture. 
b. Rule:  Court ruled that parol evidence was admissible because K made no reference to personal property.
c. Notes:

d. When parol evidence doesn’t apply

i. If K was induced by fraud, parol evidence rule doesn’t apply.

ii. If fraudulent mistake, parol evidence doesn’t apply.

iii. Parol evidence rule applies only to precontractual obligations, so it doesn’t bar evidence of subsequent negotiations to show modification of contract.

e. Approaches to the parol evidence rule

i. As a device to discover true intent of parties.

1. Corbin: realist — rules made by people; figure out intent

a. Parol evidence rule judge (not jury) should always look at extrinsic evidence to see what parties intended

b. Parol evidence rule only applies to prior/contemporaneous understandings, and only if written

c. No bar to subsequent oral modifications to writing

d. Parol evidence rule excludes prior written and oral understandings

2. Pacific Gas and Electric v. G.W. Thomas Drayage and Rigging Co. (489)
a. Facts:  ( entered K with ( to replace the cover of (’s turbine.  ( agreed to indemnify ( against all loss arising from or connected to performance of K.   
b. Rule:  Extrinsic evidence is admissible when it is relevant to prove a meaning to which the language of the instrument is reasonably susceptible, not when written instrument seems plain and unambiguous.  Words are only given meaning by people, and thus court should always look at the relevant extrinsic evidence to determine meaning. 
3. UCC §2-202 (488): Integrated agreements may not be contradicted by parol evidence, but may be explained or supplemented with it by evidence of course of dealings/usage of trade/course of performance, and by evidence of consistent additional terms unless the court finds the writing to have been intended as a complete and exclusive statement of the terms of the contract.
ii. Tool to promote certain external policies. 
1. Williston: positivist — judges follow logic of rules
a. Force parties to depend on writings

b. Allow parties to depend on writings
2. Steps:
a. Look at the writing.  If expressly integrated, then writing controls.
b. If not, will parol evidence contradict?  If so, writing controls.
c. If not, would we expect element to be included in writing?  If so, writing controls.
d. If not, parol evidence goes to jury.
f. Pettit thinks parol evidence rule should be abolished
ii. Reforming a Writing — Mistakes in Integration: Since we don’t want to use objective theories to enforce K that neither party wants, reformation of K is used to reflect proper agreement, except to the extent that rights of 3rd parties such as good faith purchasers for value will be unfairly affected.
1. Three necessary elements

a. True agreement beyond reasonable doubt.

b. Mistake can only be a mistake in drafting writing.

c. No detrimental reliance.

2. The Travelers Insurance Co. v. Bailey (500)

a. Facts:  ( gave insurance policy to ( but used the wrong form.  ( faithfully paid premiums for a different policy, the one he and ( intended.  Later, he discovered mistake; wanted performance.  ( claimed it was a unilateral mistake and not subject to reformation.

b. Rule:  If a specific agreement was made, but the rendition of the terms had a mistake, party penalized by mistake is entitled to reformation as long as there has been no prejudicial change of position by the other party while ignorant of the mistake.

c. Notes:

iii. Interpreting Conflicting Writings — The “Battle of the Forms”

1. Traditional approach: mirror image rule
a. Offer of a bargain by one person imposes no obligation on him unless offeree accepts according to terms of offer.

b. Any qualification of or departure from those terms invalidates the offer.

2. Modern rule (for fungible goods): UCC §2-207

a. Must have at least a writing

b. Was it a definite and seasonable manifestation of acceptance?

i. If so, operates as acceptance 2-207(1)

c. If there were additional or different terms, they are construed as proposals for addition to K.  Terms become part of the K unless

i. The offer expressly limits acceptance to the terms of the offer

ii. They materially alter it, or

iii. Notification of objection has been given or is given within reasonable time

d. Knock-out rule: §2-207(3)

i. If no K is formed in (1), but conduct recognizes formation of a K, then enforceable K is made up from terms they do agree on, and default UCC rules fill in

e. Step-Saver Data Systems, Inc. v. Wyse Technology (504)

i. Facts:  ( bought software from (; many problems with it.  ( wanted accountability for problems; claimed breach of warranties.

ii. Rule: A writing will be a final expression of, or a binding modification to, an earlier agreement only if the parties so intend. 

iii. Notes:

iv. Requiring a Writing — The Statute of Frauds: A contract not in writing is not enforceable if it cannot be performed within one year.  If there’s any chance of completed performance within one year, it’s okay under statute.

1. Boone v. Coe (521)

a. Facts:  Parties made oral agreement that ( would come to (’s farm and sharecrop with a lease for one year, to commence upon (’s arrival.

b. Rule:  Agreement falls under statute of frauds because it could not be completed within one year.  Thus, no K was formed.  Restitution not available either, because no consideration given to (.

c. Notes:

2. See Restatement (2d) §110 (p 520) for Ks governed by it.

3. UCC §2-201 (p 531): Formal requirements; statute of frauds.  (1) For sales of goods.  Any contract for sale of goods worth more than $500 must have sufficient writing.

4. The consideration, however, doesn’t need to be in writing!
5. Exceptions

a. Services during the life of another: Where services have been rendered during the life of another, on the promise that the person rendering the service should receive at the death of the person a legacy, damages can be awarded for breach.

b. UCC §2-201(3) (p 531):  K that falls under Statute is still enforceable 

i. If the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation, has made substantial commitment to procure or beginnings to manufacture
ii. If breaching party admits that a K was made — but only enforceable up to quantity of goods admitted.
iii. With respect to goods for which payment has been made and accepted.
c. Promissory estoppel

i. Despite the statute of frauds, a promise made which the promisor could reasonably expect to induce action by the promisee can make him liable for reasonable reliance damages.

1. Riley v. Capital Airlines, Inc. (525)

a. Facts: ( made verbal 5-year agreement to supply ( with water methanol, even though not part of his usual business.  Bought several tanks in reliance of K.

b. Rule:  K fell under the statute of frauds and thus was unenforceable.  However, reasonable reliance damages awarded.

c. Notes:

6. Satisfying the requirement of a writing

a. Schwedes v. Romain (533)

i. Facts:  ( brought suit against ( for specific performance of an alleged land sale contract, although there was no document memorializing the transaction.

ii. Rule:  Absent partial performance or grounds for estoppel, the Statute of Frauds requires that a contract for the sale of real estate is invalid unless it, or some written note or memorandum, is subscribed to by the parties to be charged.

iii. Notes:

d. Multiparty Transactions

i. Transferring Rights or Duties to Third Parties

1. Assignment of contractual rights: Assignor transfers to assignee right that the assignor has against obligor
a. Upon transfer, assignor’s rights are extinguished
i. Kelly Health Care v. The Prudential Insurance Co. of America (552)

1. Facts:  man had insurance policy with (.  Wife was patient at (.  ( submitted bills to (, which ( refused to pay.  ( sued man, got default judgment, but went after ( saying that man assigned right to payment to ( in K.

2. Rule:  Since man retained rights to payment even after signing (’s K, there was no assignment.  It appointed ( a special agent authorized to collect payments.  Also, ( was not 3rd party beneficiary because both parties to K must clearly confer benefit in writing to 3rd party.

3. Notes:

2. Delegation of Contractual Duties: Obligor as delegating party empowers delegate to perform duty that the delegating party owes to an obligee
a. Duty to perform is NOT discharged upon delegation
i. Delegating party is still subject to that duty

1. unless party is released

2. until the duty is discharged by performance

b. UCC §2-210 Delegation of performance, assignment of rights (p 571): Party may delegate unless other party has substantial interest in having original promisor perform or controls the acts required by K

i. Sally Beauty Co. v. Nexxus Products Co. (566)

1. Facts:  ( entered K with company to be the exclusive distributor of (’s products in Texas.  Company was acquired by (, who was a competitor of (.  ( cancelled agreement.  ( claimed breach of K.

2. Rule:  ( had substantial interest in having original promisor perform, because there were serious doubts that delegate could perform K in the same manner as the original promisee.

3. Notes:

ii. Promise is enforceable by either the assignor or the other party to the original K
3. Transfer of K: Party to K that both assigns rights and delegates performance to another person is transferor who transfers K to transferee

ii. Third-party Beneficiaries of a Contract: Third parties can enforce a K if they receive a benefit from it and the parties specifically intended the particular third party to receive that benefit.

1. Incidental beneficiaries: parties that are not intended.  They cannot recover.

2. Intended beneficiaries: are third parties that are intended by BOTH parties to receive benefit from their contract, even though they are not party to the original contract.  They are either creditors or donees.

a. Can sue without receiving a promise, creating agency, or creating trust, if party was an intended beneficiary.

i. Traditional rule: Farley v. Cleaveland doctrine: promise made to both parties.

ii. Modern Rule: Extension of doctrine.  Action can be maintained even if third party is not privy to contract or to the consideration.  

1. Lawrence v. Fox (AC)

a. Facts: H. loaned ( money, stating that he was indebted to ( for same amount of money the following day.  (, in consideration for the loan, promised to pay money the following day.

b. Rule:  Action could be maintained on the promise made by ( to H., for the benefit of (, although ( was not privy to the contract or to the consideration.

c. Notes:

2. Seaver v. Ransom (597)

a. Facts:  Berman made a promise to his wife for the benefit of their niece, (, who sued ( (executor) for breach of promise.

b. Rule:  Niece for whose benefit a promise was made to her aunt may successfully bring an action for breach of that promise.

c. Notes:

3. Restatement (2d) §302

a. (1) Intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either

i. The performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary, or

ii. The circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance

b. Incidental beneficiary is someone who’s not intended
4. Distinguishing intended from incidental beneficiaries

a. Sisters of St. Joseph v Peace, Health and Hospital Services v. Russell (601)

i. Facts:  (, Sisters, sued ( Aetna to recover payment for medical services provided to ( Russell based on its rights as a third-party beneficiary of an agreement between Aetna and Russell.

ii. Rule:  A creditor beneficiary may directly enforce a contractual promise intended for its benefit, even though it is a stranger to the contract.

iii. Notes:

5. NOTE that there must be a contract — Executory (gift) promises are NOT enforceable.

III. Enforceability

a. Doctrine of Consideration

i. Historical origins of the Doctrine

1. Benefit/Detriment theory

2. moral obligation

ii. Bargain theory of Consideration

1. There must be mutual inducement for a K to be enforceable: promise must induce “detriment” and “detriment” must induce return promise — exchange of promises/acts in which each party views what he gives as the price of what he gets.

2. NOTE that consideration doctrine CANNOT undo completed transactions.  Presumption that completed transactions, without other defenses like duress, etc. [see below, Defenses to Contractual Obligations], have properly induced and returned consideration/promises.  

3. Distinguishing promises from gratuitous promises
a. Nominal consideration: if consideration is more like a joke than true consideration, then it’s nominal; court will construe agreement as a gift promise and thus is not enforceable.

i. Fischer v. Union Trust Co. (AC)

1. Facts: Father agreed to pay off mortgages; daughter gave $1 as consideration.

2. Rule: $1 wasn’t real consideration; only consideration was father’s love.  Thus, gift promise and not enforceable.

3. Notes:  Pettit: this isn’t a good result; should look at intention of parties.  In this case, they intended a contract — $1 was an attempt to make it legal.

b. Waiver of a legal right: giving up legal right at the request of another party may serve as sufficient consideration for a promise.

i. Hamer v. Sidway (658)

1. Facts:  Uncle promised nephew that if he refrained from drinking, smoking, sweating, and gambling until he was 21, he would give him $5000.  Uncle died before giving him the money; executor refused to pay it, contending it was without consideration, and thus an unenforceable contract.

2. Rule:  that the nephew gave up his legal right/limited his legal freedom was in fact consideration for the promise.   

3. Notes: “consideration means not so much that one party is profiting as that the other abandons some legal right in the present or limits his legal freedom of action in the future as an inducement for the promise of the first.”

c. Past consideration

i. Consideration for promises must be made in exchange for each other.  If not in the contemplation for a promised exchange, past benefit cannot be made into consideration for a later promise.  Promise is basically a donative promise.

1. Moore v. Elmer (669)

a. Facts:  ( promised to pay off (’s mortgage if her prediction about his death came true.

b. Rule:  There was no evidence that ( rendered service having agreed explicitly or impliedly that payment would be rendered later for her services. Thus there was no consideration for his promise, so it wasn’t enforceable.

c. Notes:

2. Parties must incur some new obligation to make contract valid.

d. Moral Consideration: Moral obligations do not make legal obligations.

i. Mills v. Wyman (671)

1. Facts:  (’s son became ill, so ( took care of him until he died.  ( later promised to pay for expenses incurred, but then refused to pay.  ( brought suit.

2. Rule:  services were not rendered at (’s request, nor was there bargain.  Even though morally ( should pay, there is no legal obligation to do so.

3. Notes:

ii. Exceptions:

1. Material benefit: Where good or valuable consideration (“material benefit”) previously existed, because there’s good, quantifiable consideration (direct benefit to promisor), even though promise did not induce performance.

a. Webb v. McGowin (681, 685)

i. Facts:  ( was crippled for life while protecting (; ( promised to support ( for the remainder of his life, but after (’s death, payments stopped.

ii. Rule:  ( received material benefit from ( when he saved his life; (’s promise was induced by this and wasn’t gratuitous.  Benefit was sufficient legal consideration, and thus ( was entitled to payment.

iii. Notes:

b. See Restatement §112: benefit conferred without promise is unenforceable except when needed for protection of life, and is necessary.

c. Restatement (2d) §86 (686) makes this exception explicit.  §86: promise for benefit received.  (1) A promise made in recognition of a benefit previously received is binding to the extent necessary to prevent injustice.  

i. HOWEVER, (2) promise is not binding (a) if the promisee conferred benefit as a gift or if promisor has not been unjustly enriched, or (b) to the extent that its value is disproportionate to the benefit.

2. Promise removes legal impediment to the recovery of debts honestly due.  

a. Examples:

i. Debts barred by statute of limitations

ii. Debts incurred by infants

iii. Debts of bankrupts

4. Contract Modification and the Preexisting Duty Rule

a. Rule: Doing or promising to do what you are already legally obligated to do cannot be consideration for a return promise.

b. Contract modification requires additional consideration.  

i. Stilk v. Myrick (687)

1. Facts:  Because of desertion, ( offered ( and others additional money to complete a sea voyage shorthanded.

2. Rule:  Since sailors had already contracted with captain to complete voyage for a certain amount of money, promise to pay more, without additional consideration, is not enforceable as if preexisting duty to work was consideration for new promise.

3. Notes:

ii. Alaska Packer’s Assn. v. Domenico (689)

1. Facts:  ( refused to perform for agreed-to wages once they arrived at location for work.  It was impossible to find new workers, so ( agreed to new contract with new terms for higher wages.

2. Rule:  Contract under coercion and without additional consideration wasn’t enforceable.

3. Notes:

c. Exceptions:

i. UCC §2-209 (p 697): UCC does not require additional consideration for modification of contracts of goods.  UCC: Modification, rescission, and waiver.  (1) An agreement modifying a contract within this Article needs no consideration to be binding.

ii. Restatement (2d) §89: (p 697): Restatement loosens rule to an extent.  Restatement §89: Modification of executory contract. A promise modifying a duty under a contract not full performed on either side is binding 

1. (a) if the modification is fair and equitable in view of circumstances not anticipated b the parties when the contract was made; or

2. (b) to the extent provided by statute; or

3. to the extent that justice requires enforcement in view of material change of position in reliance on the promise. 

iii. Unforeseen circumstances that make performance unduly burdensome:  courts will often find a new contract was formed, such that modification will be enforced.

1. Brian Construction and Development Co. v. Brighenti (692)

a. Facts:  ( claimed ( breached a subcontract to remove rubble from an excavation.

b. Rule: Contract modification was considered unforeseen circumstances were not a preexisting duty, so there were actually two contracts.  The second was for additional work not covered under the first contract.

c. Notes:   

d. Problems with the preexisting duty rule

i. Pettit: You get weird, indefensible results with doctrine.

1. More money or completed transaction:  preexisting duty rule invalidates agreement

2. Accept less money: preexisting duty rule allows recovery of rest; transaction has not been completed

3. Invalidates agreements that make good business sense and ignores duress

4. THUS, duress standard should be used.

ii. Settlement situations

1. Hypo: Debtor sends check to creditor that says “endorsement constitutes acceptance that this is payment in full.”  Whether preexisting duty makes contract valid depends on the following: 

a. Situation 1
i. Creditor believes: $100

ii. Debtor believes: $100

iii. Debtor sends check: $50

iv. Result: Creditor wins.  Partial payment of a liquidated (no dispute as to amount) debt.

b. Situation 2
i. Creditor believes: $100

ii. Debtor believes: $50

iii. Debtor sends check: $75

iv. Result:  Compromise of disputed (unliquidated) claim, so valid.  There is $25 consideration for relinquishing claim?

c. Situation 3
i. Creditor believes: $100

ii. Debtor believes: $50

iii. Debtor sends check: $50

iv. Result:  Arguments on both sides.  It could be a settlement like #2, but there is no consideration as in #2.

2.  Courts are divided on this issue.  Partial payment of an unliquidated claim (#2) is the modern/restatement view; creditor won’t win.

e. NOTE that duress may be raised as a defense.

iii. Adequacy of Consideration

1. NOTE that lack of consideration after contract has been performed cannot undo contract.  HOWEVER, lack of consideration in an executory contract can (at least before contract has been performed).

2. There are three possible problems of consideration

a. Want of consideration: no consideration, and thus there was never any bargain

i. Restatement (2d) §74: Promises to forbear from asserting legal claim is sufficient consideration if

1. the claim is in fact doubtful because of uncertainty as to the facts or the law (i.e., it’s still valid if there’s a chance of winning),  or

2. if there’s no chance of winning, the forbearing party believed in good faith that the claim or defense may be fairly determined to be valid.

a. Dyer v. National B-Products, Inc. (705)

i. Facts:  ( forewent what he thought was a valid tort claim in exchange for (’s promise for lifetime employment.  Workers’ comp act actually foreclosed the claim.

ii. Rule:  Even though ( did not actually have a claim, he in good faith believed he did when he entered agreement, so it was sufficient consideration.

iii. Notes:

3. this is an OBJECTIVE test

ii. see also nominal consideration. 
b. Failure of consideration: breach — consideration was never delivered

c. Inadequacy of consideration: consideration given didn’t support the return promise

i. courts won’t examine whether a bargained-for promise or performance is commensurate in value with the other promise — “adequacy of consideration will not be reviewed.”  Mere inadequacy of consideration does not void contract, as long as the contract is not unconscionable.

1. Batsakis v. Demotsis (AC)

a. Facts:  ( promised ( to pay him $2000 for a loan of 500,000 drachmas, which was worth $25.   

b. Rule:  Since  the drachmas did have some value, and ( admits this, the difference between the values of consideration given doesn’t matter.  The promise of $2000 was in consideration for the execution of (’s instrument.

c. Notes:

ii. But see nominal consideration: the disparity in value in contracts with nominal consideration offered for a valuable promise is indicative that there was no bargain at all, but rather just pretense.  See comment d, Restatement §79 (p 725).

b. Intention to be Legally Bound

i. The Seal

1. Before, an official seal designating contract as official made it binding even without consideration.

2. Now, consideration is usually necessary.  Some jurisdictions allow seal, though.

3. Restatement (2d) §95 (p 724) — keeps alive seal, but only if there’s no statute

a. In the absence of statute, promise is binding without consideration if (a) it is in writing and sealed; (b) the doc containing the promise is delivered; and (c) the promisor and promisee are named in the doc or so described as to be capable of identification when it is delivered.

4. UCC §2-203 (p 724) — gets rid of seal altogether
a. Seal does not constitute the writing a sealed instrument and the law with respect to sealed instruments does not apply to such a contract or offer.

ii. Nominal Consideration

1. Nominal consideration is not consideration at all; just a formality/pretense.  Thus, contracts with nominal consideration made are not enforceable.

a. Schnell v. Nell (726)

i. Facts:  ( had entered contract to pay ( $600 upon his death, in consideration of one cent, his wife’s love, and his wife’s desire to give ( the money.

ii. Rule:  Consideration of one cent was nominal consideration, and thus there was no bargain and contract was therefore not enforceable.

iii. Notes:

2. But see option contracts (Restatement §87, p 730) and firm offers (UCC §2-205).  Sometimes, nominal consideration is regularly held sufficient to support short-time option proposing exchange on fair terms (as long as option is in writing, signed by offeror, recites purported consideration, and proposed exchange on fair terms).

iii. Written Expression of Intent to be Legally Bound
1. In the absence of bargained-for consideration (or seal, depending on jurisdiction), written expressions of intent to be legally bound are NOT enforceable.

2. Statutes like Written Obligations Act can override this, however.

a. Thomas v. First National Bank of Scranton (745)

i. Facts:  ( delivered check to company, but subsequently tried to stop payment at (’s bank.  The request slip had a disclaimer on the back that made it expressly agreed that if check was paid by accident, bank isn’t held responsible, and by signing it he was bound.

ii. Rule:  Normally, bank must enforce customers orders, but disclaimer, pursuant to Written obligations act, made disclaimer enforceable even without consideration.

iii. Notes:

c. Lack of Intention to be Legally Bound

i. Restatement §21(p 712; p 750) — Manifestation of intention that a promise shall not affect legal relations may prevent formation of contract.

1. If disclaimer is sufficiently clear and conspicuous, it can disclaim formation of a contract.

a. Ferrara v. A.C. Nielsen (750)

i. Facts:  Discharged ( sued ( claiming breach of implied contract limiting (’s right to discharge employees, based on statements in Employee Handbook.  Handbook included disclaimer, however, stating that Handbook was expressly not a contract, expressly reserving right to discharge employees as it sees fit. 

ii. Rule:  Since the disclaimer was sufficiently clear to inform employees of intent not to be legally bound, and disclaimer was sufficiently conspicuous, ( had no cause of action.

iii. Notes:

b. Eiland v. Wolf (754)

i. Facts:  (, medical student, alleged breach of contract by (, med school, preventing him from completing his degree.

ii. Rule:  Express disclaimer in catalog gave notice that catalog was not an irrevocable contract and that school had authority to drop any student if they’re justified.

iii. Notes:

2. However, implied contract can still be found if provisions are treated as binding and disclaimer is not conspicuous.

a. Evenson v. Colorado Farm Bureau Mutual Insurance Co. (752)

i. Facts:  Discharged ( sued claiming breach of implied contract based on Handbook.

ii. Rule:  Since the company managers treated Handbook as binding, and the disclaimer was not conspicuous, court can imply contract.

iii. Notes:

IV. Doctrine of Promissory Estoppel

a. Promissory estoppel involves promises of future action that are not enforceable, but promisor is estopped from repudiating promise because of detrimental reliance of promisee on promise.

b. Restatement (2d) §90: Promise reasonably inducing action or forbearance.  (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires…”

c. Remedy

i. Depends on how you view estoppel!

1. expectation interest: party is estopped from claiming no consideration (and thus no K)

2. reliance interest: there would be no consideration if no reliance, so best to give only that which she relied on.  See Restatement §90.

3. What’s easier to calculate?

4. ( more likely to succeed if suit is against executor rather than promisor who changed his mind

d. Development of Promissory Estoppel as Substitute for Consideration

i. NOTE that if you look at promissory estoppel as a substitute for consideration, then there’s a contract and statute of frauds may be an issue.  If not as a substitute for consideration, then statute of frauds isn’t a problem.

ii. Family Promises

1. Normally, promises made by family members to other family members, with no consideration, are not enforceable.  But when the party intentionally influences actions by the other party to her detriment in reliance on the promise, then the party is estopped from arguing lack of consideration, and the promise is enforceable at least to the extent of the reliance.

2. If party did or should have contemplated other party’s actions to her detriment, as a reasonable and probable consequence of promise, party is estopped from repudiating agreement.

a. Ricketts v. Scothorn (760)

i. Facts: ( sued (, executor of grandfather’s estate, for breach of promise.  Grandfather promised to pay ( $2000, because he did not think she should have to work.  ( subsequently quit her job.  At no time did grandfather repudiate obligation, and had paid interest on promise until his death.

ii. Rule:  Although testimony conclusively showed that there was no bargain and that the promise was not in consideration for (’s quitting job, ( was estopped from repudiating obligation because ( relied on it to her detriment, since it was a reasonable and probable consequence of gift.

iii. Notes:

iii. Promissory estoppel v. equitable estoppel

1. promissory estoppel involves promises for future action, and reliance therefor
2. equitable estoppel (estoppel in pais) involves statements of existing, material facts that are incorrect, and reliance on statements therefor.  Promisor must have knowledge of conduct in reliance.
iv. Promises to Convey Land

1. Promise will be enforced instead of damages awarded if injustice can avoided only by enforcement.  Since land is unique, if promisor is estopped from repudiating promise, promise to convey land will be enforced instead of monetary damages. 

a. Greiner v. Greiner (766)

i. Facts:  Action by ( to kick ( off land.  ( had promised to convey land, but did not execute deed.

ii. Rule:  Since ( had relied on promise to his detriment by giving up homestead and moving onto land, and then made improvements and other expenditures, ( is estopped and forced to convey deed as promised.

iii. Notes:

v. Charitable Subscriptions 

1. Allegheny College v. National Chautauqua County Bank of Jamestown (770)

a. Facts:  ( promised to donate $5000 to ( for the establishment of a memorial fund in her honor.

b. Rule:  Cardozo interpreted reliance on promise as consideration — ( assumed duty to establish memorial fund upon receipt of money, and advertised it as such to prospective students.  ( received benefit of this acknowledgement.  Thus, there was consideration on both sides, and therefore there was a contract.  

c. Notes:

vi. Promises of Pension

1. Under Restatement (2d) §90, substantial reliance is no longer required.  Although promisee still has to show some reliance, it is enough that promisor should have reasonably expected that the promise would induce reliance.
a. Feinberg v. Pfeiffer Co. (777)

i. Facts:  ( awarded ( pension plan for her good service, allowing her to retire whenever she wanted and receive $200/month for life.  ( didn’t know about plan until after it was adopted.  Subsequently, ( retired, not in reliance of pension, but because of illness.  A few years later, ( stopped payments.

ii. Rule:  While retirement was not induced by promise, it was enough that (’s retirement from her lucrative position in reliance on promise to pay pension to make promise enforceable.  It didn’t matter when she became ill and unemployable; since she was old, she wouldn’t have been employable anyway.  Thus by retiring she could only rely on her pension to sustain her.

iii. Notes:

vii. Construction Bids: reliance on offers that invite acceptance.
1. According to Hand, promissory estoppel is meant to avoid harsh results from repudiation of gratuitous promises, not failed offers of exchange.
a. James Baird Co. v Gimbel Bros., Inc. (784)

i. Facts:  ( made offers to subcontractors for contract, but had wrong amount of linoleum needed.  ( submitted bid as acceptance, but ( had revoked offer before their submission.

ii. Rule:  There was no contract made because the acceptance was too late, and promissory estoppel does not apply because it was meant for gratuitous promises, not offers for exchange.  Offers aren’t meant to become promises until consideration has been received.  (Holding otherwise would hold offeror regardless of the stipulated conditions in offer.)

iii. Notes:

2. HOWEVER, see Restatement §87 (p 792): if the facts fit, promissory estoppel can be used, even in offers of exchange (e.g., option contract).

a. §87: Option Contract.  “(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action of forbearance is binding as an option contract to the extent necessary to avoid injustice.”

b. Drennan v. Star Paving Co. (788)

i. Facts:  (, a general contractor, was preparing a bid, and asked subcontractors to bid on part.  ( submitted bid, and ( accepted it as lowest and awarded ( job.  ( realized it made mistake, however, and refused to do the job for less than $15,000.  No evidence that ( offered to make bid irrevocable, or that (’s use of bid in calculation as an acceptance that bound (.  

ii. Rule:  Though there was no bilateral contract, ( had reason not only to expect ( to rely on bid but to want him to.  Thus, ( was awarded difference between bid and subsequent more expensive bid it sought in mitigation of damages (expectation interest).

iii. Notes:

e. Promissory Estoppel as an Alternative to Breach of Contract

i. Sometimes, courts use promissory estoppel NOT as a substitute for consideration, but as its own cause for remedy.

1. Goodman v. Dicker (798)

a. Facts:  ( appled to ( for a franchise.  ( told ( it had accepted application and that they would receive stock shortly.  (, in reliance of (’s words, spent $1150 in preparation, but ( subsequently did not give franchise.

b. Rule:  (’s actions were natural acts of reliance on (’s words, even though no contract signed, and even though terms of contract would not have made them liable even if there had granted franchise.  Court did not treat promise as a contract, and ignored other arguments—point was that there was detrimental reliance that ( should have expected.  Reliance damages awarded, however, because expectation damages were too speculative (based on future sales of radios).

c. Notes:

ii. In one case, there wasn’t even an offer, but court awarded reliance damages because it was equitable.  NOT a contract claim; reliance wasn’t basis of substitute of consideration for agreement.

1. Hoffman v. Red Owl Stores, Inc. (800)

a. Facts:  ( and ( were in negotiations to open franchise of store.   ( repeatedly assured ( that deal would go through if they did certain things.  In reliance on (’s assurances, ( made many expenditures, but negotiations never formed contract.  Eventually, ( didn’t award franchise.

b. Rule:  Injustice would result if (s were not granted some relief because of failure of ( to keep promises that induced ( to act to their detriment.

c. Notes:  

f. Modern Applications and Limits of Promissory Estoppel

i. Look at wording of Restatement (2d) §90

ii. Promise

1. Under Restatement (1st) §90, party needed reliance of “definite and substantial character.”  Even though Restatement (2d) §90 gets rid of this requirement, party still needs a real promise to rely upon.

a. Blatt v. USC (822)

i. Facts:  (, law student, brought suit against ( school seeking to compel it to admit him to the Order of the Coif.  ( alleged that he was qualified to be admitted, but was refused admission arbitrarily; that he relied to his detriment on the offer.

ii. Rule:  There was no actions of “definite and substantial character,” and anyway the specifications were that if he met certain requirements, he would only be eligible for admission (not guaranteed).

iii. Notes:  

b. Ypsilanti v. General Motors (830, 840)

i. Facts:  ( awarded ( tax abatements for keeping its manufacturing plant in (’s town.

ii. Rule:  ( was not estopped from closing its plant because 1) (’s statements were hyperbolic puffery that didn’t amount to a promise; and 2) even if it could be considered a promise, reliance on it would have been unreasonable because everyone involved knew that they weren’t committing to continue employment.

iii. Notes:

iii. Reasonable Reliance

1. The reliance still must be reasonable, too.

a. Alden v. Vernon Presley (846)

i. Facts:  Elvis knew that ( wanted to divorce her husband.  He promised her that he’d furnish an attorney and pay for husband’s equity interest and remaining mortgage indebtedness in her home.  In reliance on these promises, she divorced husband and executed property agreement.  After execution, but before approval, Elvis died, and estate informed ( it wouldn’t assume debt.  ( instituted action to enforce agreement.

ii. Rule:  ( did not have a reasonable reliance on the promise; since the settlement had not been approved, as soon as she found out estate wouldn’t assume debt, she should have informed divorce court about change in circumstances so that she could be relieved of that part of the agreement.  Not doing so was unreasonable.

iii. Notes:

iv. Injustice of Nonenforcement (850)

1. Although promise, given the other requirements, will be enforced if there’s no other way to avoid injustice, it won’t be enforced if there are bigger issues (e.g., Constitutional rights) that outweigh it.

a. Cohen v. Cowles Media Co. (851, 857, 860)

i. Facts:  ( reporters promised to keep (’s identity anonymous in their stories, but editors decided to reveal his name anyway.

ii. Rule:  Promise was not a contract; and under promissory estoppel theory, although promise was unambiguous, and ( relied on promise to his detriment, to enforce promise would violate (’s First Amendment rights; thus, Court will not enforce it.

iii. Notes: If First Amendment rights had NOT been an issue, then they probably would have enforced it.

V. Performance and Breach

a. Performance

i. The Implied Duty of Good Faith Performance

1. In every contract there is an implied covenant that neither part shall do anything which will have the effect of destroying or injuring the right of the other party to receive the fruits of the contract — duty of good faith and fair dealing.  Its meaning is essentially that the parties agree to a common purpose and consistency with the justified expectations of the other party.  In other words, if you enter a contract, and then purposely try to avoid the terms in it, and actions toward that goal are completely driven by that reason, then there’s a breach of good faith.

a. Stop & Shop v. Ganem (886)

i. Facts:  ( contracted with ( to lease a lot and building for a certain amount plus 1 1/4 percent of all gross sales above a certain amount, per year, and also property tax.  No specified purpose in contract, but ( knew that ( was in grocery store business, and previous use was for a market.  ( paid minimum rent and taxes, but abandoned store.  (’s counterclaim was for ( to continue operating market and pay percentage sales from all stores in area. 

ii. Rule:  Since there was no express covenant, minimum rent was substantial, and no allegations of anything other than sound business reasons, Court did not find lack of good faith in (’s actions.

iii. Notes:  This case is distinguishable from Wood v. Lady Duff-Gordon, in that she had contracted herself to be totally at the mercy of Wood, and that there was an obvious expectation that she would have profits (no obvious implication in this case).

b. Food Fair Stores v. Blumberg (890)

i. Facts:  ( and ( entered percentage lease.

ii. Rule:  if no express covenant as to the expansion of lessee’s business in the area of lessor’s store, and no allegation of a willful intent to divert sales from lessor’s store, then court will not imply a covenant that lessee wouldn’t do so.

iii. Notes:  

c. We can use an objective test: if reasonable person in the position of the offeree would think that there was an implied covenant

d. Situations that might imply bad faith
i. if they closed out of spite

ii. unfair competition

iii. if they opened store next door

2. Restatement (2d) §205 (p 893): “Every contract imposes upon each part a duty of good faith and fair dealing in its performance and its enforcement.”

a. Posner: there is no blanket duty of good faith; nor is reasonableness the test of good faith.  See Posner, The Orig. Great Amer. Chocolate Chip Cookie Co. v. River Valley Cookies (892).  Duty is to avoid taking advantage of gaps in contract in order to exploit the vulnerabilities that arise when contract performance is sequential rather than simultaneous.

b. Includes slacking off, omission, etc.

3. UCC §1-203 (p 893): Obligation of Good Faith.  Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement. (general applicability; subjective component)

a. §2-103 (p 893): Good faith in the case of a merchant means honesty in fact and the observance of reasonable standards of fair dealing in the trade. (objective component)

b. Most cases concerning duty of good faith arise under UCC.

ii. Implied and Express Warranties

1. Generally
a. Warranty is a promise that goods will conform to a certain standard, or that certain facts are true.
b. Scope of performance is often defined by a warranty.
c. Breach: If warranty is breached, the buyer is entitled to the difference between the value of the good as warranted and as delivered (expectation), plus consequential damages (of reasonable foreseeability).  See UCC §2-714(2) and (3) (p 899): Buyer’s damages for breach in regard to accepted goods.
2. Implied Warranty of Merchantability and Fitness for a Particular Purpose

a. Warranty of merchantability is an assurance that within some range the product meets the standard of quality of that kind of product.

b. Warranty of fitness is an assurance that product is suited for a particular purpose.

c. For cases under UCC, default rules (absence of express disclaimers)

i. UCC §2-314 (p 899): implied warranty of merchantability
1. for breach, ( must show:

a. existence of warranty

b. breach

c. proximate cause

2. §2-314(2): Goods to be merchantable must be at least such as

a. (a): pass without objection in the trade under the contract description, and 

b. (b): in the case of fungible goods, are of fair average quality within the description, and

c. (c): are fit for the ordinary purposes of use, and

d. (d): each unit is of even quality, and

e. (e): as agreement may require, adequately contained, packaged, and labeled, and

f. (f): conform to the labeled promises or affirmations of fact.

3. §2-314(3): there may be other implied warranties from course of dealing or usage of trade.

4. Warranty does not require that the goods be outstanding or superior; only that they are of reasonable quality within expected variations and for the ordinary purpose for which they’re used.

ii. UCC §2-315 (p 899): implied warranty of fitness for particular purpose

1. for breach, ( must show

a. seller knew that buyer would use for a particular purpose

b. seller knew ( was relying on seller’s knowledge and skill

c. buyer actually relied in seller’s knowledge and skill

iii. Step-Saver Data Systems, Inc. v. Wyse Technology (896)

1. Facts:    

2. Rule:  no breach of implied warranty of merchantability because ( failed to show that terminals were not fit for ordinary use as terminals (they were fine for general use, just incompatibility).  Also, no breach of implied warranty of fitness for particular purpose because situation did not fit terms of §2-315.

3. Notes:

3. Express Warrranties

a. For cases falling under UCC: UCC §2-313 (p 906): Express warranties by affirmation, promise, description, sample.
i. (1)(a): any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes par of the basis of the bargain creates an express warranty that the goods shall conform to the description.
ii. (1)(b): any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

iii. (1)(c): any sample or model made part of the basis of the bargain creates express warranty that goods will conform to sample or model.

iv. (2): not necessary to say warrant or guarantee, or have specific intention to make warranty.

b. breach: only occurs if the goods are defective upon delivery and NOT if the goods later become defective through abuse or neglect.

c. Three part test to decide if express warranty exists:

i. Affirmation of fact or promise,

1. Affirmation cannot be of opinion.  Must be objectively verifiable over time.  Need to distinguish between warranty and puffery.

2. Must take into account buyer’s expanding knowledge!  See Royal Business Machines at 905.  Buyer’s acquisition of independent knowledge might affect status of warranty of representations made in later transaction.

ii. That relates to the goods,

iii. And becomes part of the basis of the parties’ bargain (need to show some reliance).

1. can show that there was reliance on certain aspects of the good, and that it was part of the basis of the bargain.

d. Test for whether a given representation is a warranty or merely an expression of the seller’s opinion: whether seller asserts a fact of which the buyer is ignorant or merely states an opinion or judgment on a matter of which the seller has no special knowledge and on which the buyer may be expected also to have an opinion and to exercise his judgment.

e. Royal Business Machines, Inc. v Lorraine Corp. (900)

i. Facts:  ( and ( contracted for the supply of copy machines.  

ii. Rule:  Court found that some affirmations of seller were warranties, others mere puffery.

iii. Notes:

4. Express Disclaimers of Warranty 

a. Parties may contract around the default rules of warranty.

b. Disclaimers of warranty often come up in consumer transactions.  Remember that UCC DOES apply to these transactions, but defers to any relevant consumer protection statutes.

c. UCC §2-316 (p 921): Exclusion or modification or warranties.

i. (1) Words or conduct relevant to creating of express warranty, and words or conduct tending to limit or negate warranty shall be construed wherever reasonable as consistent with each other.

ii. (2) disclaimer for merchantability must mention merchantability and in case of writing must be conspicuous.

iii. (2) disclaimer for fitness must be in writing and conspicuous, and sufficient.

iv. (3)(a) expressions such as “as is” or “with all faults,” clearly to say there’s no warranty, are sufficient to exclude all implied warranties

v. (3)(b) when buyer has examined good, there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him

vi. (3)(c) course of dealings, course of performance, and usage of trade can also limit

d. Schneider v. Miller (917)

i. Facts: ( bought used car from (, “as is” without warranty; car was very defective.

ii. Rule:  “as is” language disclaimed all warranty, and proper inspection of the car should and would have shown defects

iii. Notes:  

e. Words “as is” means just that.  To rule otherwise would create a new body of law as what words need to be published and what words need to be said or not said in order to sell something without a warranty.  See Pelc v. Simmons (921).

b. Conditions

i. Conditions are events that must occur for certain performance to be due.  It is an operative fact subsequent to acceptance and prior to discharge.
1. Conditions precedent
a. Events that must occur before performance is due.  E.g., insurance for a fire — fire must occur before insurance company pays.
b. ( has burden of pleading and proving conditions precedent.
2. Conditions subsequent (Restatement (2d) gets rid of this distinction; i.e., all conditions are conditions precedent)
a. Performance due is discharged after a certain event occurs unless a condition subsequent is satisfied.
b. ( has burden of pleading and proving conditions subsequent.
ii. The Effect of a Condition

1. Failure to perform conditioned agreement
a. Failure to perform a condition precedent is NOT A BREACH.  There is no duty of further performance by other party if event does not occur.

i. Inman v. Clyde Hall Drilling Co. (927)

1. Facts:  (, employee, was terminated by (.  ( brought suit against ( for breach of contract.  Contract had condition that notice of claim be given within 30 days, and then refrain from bringing suit until 6 months after claim is brought.

2. Rule:  Court found it was a reasonable and valid condition precedent.  ( had burden of showing condition was satisfied or that performance of condition was waived/excused.  ( did not satisfy condition, and so claim was barred.

3. Notes:

2. Satisfaction clauses
a. Approval/satisfaction clauses are types of conditions precedent; payment performance is due only when party is satisfied.

i. For clauses relating to operative fitness, utility, or marketability, court will usually use objective reasonable person test.  Reasonableness of rejection will be considered, as well.

ii. For clauses relating to fancy, etc. (hard to objectify) standards, court will use a subjective, but subject to good faith, standard — the only real question is whether rejection was bona fide or feigned.  

1. Fursmidt v. Hotel Abbey Holding Corp. (AC)

a. Facts:  Contract stipulated that (’s performance was subject to (’s approval and satisfaction.

b. Rule:  Court used subjective standard; also determined that hotel made bona fide claim.  (new cleaner got less money; hotel wouldn’t have replaced ( with them if they weren’t genuinely dissatisfied).

c. Notes:

2. Objectiveness is still relevant; jury will use reasonableness standard to determine if ( is lying.

3. Damages, however, would be decided under objective test. 

iii. What Events are Conditions? 

1. Conditions v. Promises

a. Ultimate test is intent of parties, but language can indicate if promise or condition.  E.g., “party should or shouldn’t do X” — promise.  “party does not have to pay until or unless X” — condition.
b. General rule: in cases of doubt, courts will construe requirement of occurrence of event as a promise, not a condition.  General public policy against forfeiture.

i. Restatement (1st) §261: Interpretation f doubtful words as promise or condition.  Where it is doubtful whether words create a promise or express condition, they are interpreted as promise, but the same words may sometimes mean that one party promises a performance and that the other party’s promise is condition on that performance.

ii. Restatement (2d) §227: Standards of preference with regard to conditions.

1. (1) Preferred interpretation is that which will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or if obligee assumed risk.

2. (2) If event is within obligee’s control, preferred interpretation is that a duty is imposed on obligee that an event occur, as opposed to the event being made a condition of the obligor’s duty or the event is a condition of obligor’s duty and a duty is imposed on obligee that the event occur. 
c. Condition only

i. If occurrence of an event is a condition, then non-occurrence of event discharges party owing duty of performing subsequent duty.  E.g., fire insurance.  Certainly no promise to have a fire.
d. Promise only
i. If occurrence of an event is a promise, subsequent duty is not discharged.  Non-occurrence of event may give party owing duty right to sue for damages, but is still obligated to perform.

ii. Howard v. Federal Crop Insurance Corp. (932)

1. Facts:  ( insured (’s land against weather damage and other hazards.  Heavy rains destroyed (’s crops, so they wanted payment.  ( did not pay, however, citing clause in contract that required fields to remain unplowed until after inspection as a condition precedent to payment. 

2. Rule:  Court found that keeping fields unplowed before inspection was a promise.  ( was entitled to sue for damages, but it still had to perform; thus, ( was owed insurance payment.

3. Notes:

e. Both promise and condition
i. very common. E.g., “I promise to pay $500 for your Hornet on March 15.”  If you don’t deliver car, I don’t have to pay $500 — conditional on delivery of car.  Can sue for breach, though, because no delivery of car is a “promissory condition.”

f. Neither promise nor condition
i. Convenient time for performance is not a condition or a promise.

1. Chirichella v. Erwin (937)

a. Facts:  Parties contracted for sale of Chirichella’s house to Erwins.  Contract stipulated that time for settlement of sale would coincide with settlement of Chirichella’s new home.  Settlement never occurred on either house.

b. Rule:  Although Chirichella argued that settlement of new house was a condition precedent, Court found it was not a condition precedent or a promise.  It merely stated a convenient time for settlement.  Thus, duty was never discharged.

c. Notes:

iv. Avoiding Conditions

1. Waiver

a. Waiver:  voluntary and intentional relinquishment of a known right.  In a contract, conditions of contract are waivable without more consideration.
i. Policy.  Doctrine of waiver is meant to prevent forfeiture.
ii. Waiver v. contract modification
1. Contract modification requires more consideration; waiver doesn’t.

2. Materiality of condition.  Extremely important — the more material a condition is to an agreement, the less likely court will be to characterize as waiver.  Materiality indicates that condition is consideration, and not merely a means to achieve actual consideration.  If a condition is the “end” of the transaction, as opposed to “means to an end,” then it is not waivable; it’s consideration.

3. Clark v. West (940)

a. Facts:  parties entered contract that bound ( to total abstention from the use of liquor while he wrote books.  If he did not observe condition, then ( would pay less.  ( paid less; ( alleged that ( had waived condition and that as a condition, no further consideration was needed to change contract.  ( alleged stipulation was part of consideration, and thus couldn’t be waived without new agreement. 

b. Rule:  Court found that it was “mere” condition precedent, not consideration.  Book was consideration, not abstention from liquor.  That stipulation was only means to make better books.

c. Notes:

2. Estoppel
a. Estoppel: where party “involuntarily” loses right by saying or doing something, but party didn’t intend to relinquish it.  If other party relied on it, then party is estopped from asserting right.  See other sections.

b. Restatement §84 (p 943): Promise to perform a duty in spite of non-occurrence of a condition.

i. (1)(a) Waiver is binding unless occurrence of condition was material.

ii. (2) If waiver is given before occurrence of condition, it can be taken back given notice and as long as there’s no estoppel.

c. UCC §2-209 (p 944): Modification, rescission, and waiver.

i. (5) Waiver can be retracted given notice and as long as there’s no estoppel.

3. Excuse to Prevent Forfeiture

a. Excuse is an action by the court to prevent forfeiture where the losses incurred by both parties are strongly biased towards the breaching party.

b. Sometimes needed to excuse failure to renew leases in property.  Usually, failure to renew contract don’t result in extreme forfeiture, but with property, value of loss can be great if contract condition (i.e., renewal) is enforced.

i. Economic loss is not the forfeiture — it’s the valuable improvements to property, loss of goodwill from customers, out of pocket expenses, etc. — not loss of benefit of bargain.

ii. J.N.A. Realty Corp. v. Cross Bay Chelsea (945)

1. Facts:  parties entered lease of premises for construction of restaurant.  Through neglect or inadvertence, ( failed to renew lease by date of option.  ( sued to evict.

2. Rule:  Looking at the losses on both sides, it was clear that ( would forfeit huge expenditures, while ( wouldn’t lose much (and actually gain value of improvements).  Thus, Court excused nonperformance of condition.

3. Notes:

c. Restatement (2d) §229: Excuse of a condition to prevent forfeiture.  To the extent that the non-occurrence of condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of condition unless its occurrence was a material part of the agreed exchange.

c. Breach

i. In general, to recovery for breach of contract, ( must show that he was ready, willing, and able to perform by
1. tender of (’s performance, and
2. demand of (’s performance; and
3. (’s failure to perform.
4. Law does not require tender and demand if they would be useless acts; e.g., the buyer sees the car he was going to purchase catch fire in front of him. 
ii. Prospective nonperformance

1. Anticipatory repudiation

a. Anticipatory repudiation is a statement by a contracting party to another party to contract of intention that the party will not (or cannot) perform before time for performance arrives.
b. Breach occurs at the time of the repudiation.  Aggrieved party is entitled to damages, and he can either (a) sue immediately for breach, or (b) wait for other party to perform and sue upon actual nonperformance.

i. Albert Hochster v. Edgar de la Tour (954)

1. Facts:  ( was courier hired by ( to start on June 1.  May 11, ( repudiated.  ( sued on May 22.

2. Rule:  Breach occurs when ( gave notice of repudiation to (, not when there’s actual non-performance. Also, (’s taking another job subsequent to breach but before time for performance (i.e., ( wouldn’t have been able to perform on June 1) did not affect (’s ability to sue.

3. Notes:

c. UCC takes the same tack as Hochster. UCC §2-610 (963): Anticipatory repudiation.  When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may

i. §2-610(a): party can wait a commercially reasonable time for performance by repudiating party

ii. §2-610(b): resort to breach immediately, even if he’s told the breaching party he’d wait

d. UCC §2-611 (p 963): Retraction of anticipatory repudiation.  Repudiator can repent and withdraw repudiation before actual nonperformance as long as the other party has not changed position or considered repudiation final.

e. Duty to mitigate: under UCC, strict reading says that the aggrieved part does not have a duty to mitigate until actual breach/performance.

2. Adequate assurances of performance

a. Mirrors issue of anticipatory breach.  Often happens when a party suspects for some reason that the other party may not perform.

b. UCC imposes on each contracting party an obligation to make sure the other party’s expectation of receiving due performance is not impaired.  UCC §609 (p 968): Right to Adequate Assurance of Performance.

i. (1) . . . When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.

1. Writing must be clear demand for assurance; ( must understand that assurances are being demanded.

a. in some cases, oral demands suffice, but only where there’s a pattern that demonstrates clear understanding between the parties that suspension of the demanding party’s performance was the alternative, if concerns not adequately addressed.

2. Adequacy of assurance is a factual question; “don’t worry” is not enough.  Commercial standards will determine what’s adequate.

ii. (2) Reasonableness of grounds for insecurity and adequacy of reassurance are determined according to commercial standards.

iii. Also, can’t demand that the other side do more than the contract says (e.g., perform earlier) just because you are insecure.

iv. Scott v. Crown (964)

1. Facts:  Seller refused to load truck after hearing about the buyer’s reputation from a third party.  Buyer wrote that seller was in breach.  Seller tried to get assurance of performance and demanded early performance on another contract, but Buyer cancelled contract and sued.

2. Rule:  Although there was reason for insecurity, demand for reassurance was defective.

3. Notes:

iii. Constructive Conditions and material breach

1. Sometimes there are circumstances that justify a party in refusing to perform contract, short of repudiation.

2. constructive conditions

a. Sometimes courts will imply a condition in a contract if it’s not expressed, based on intent of parties and language of the contract.

i. Three kinds of covenants
1. Independent promises: E.g., If you don’t keep your promise, I sue you.  If I don’t keep my promise, you sue me.

2. Conditions precedent: performance depends on the prior performance of the other; party is not liable to perform until performance of the other party happens.

3. Conditions concurrent: if one party is ready and offered to perform, and other party neglects or refuses to perform his part, first party may maintain an action for the default of the other (although it’s not certain that either is obliged to do the first act).

b. Presumption of dependency and simultaneous exchange of performance of covenants
i. Courts will presume that obligations made in contracts are dependent on each other, depending on intent of parties.

1. Kingston v. Preston (970)

a. Facts:  ( agreed with ( to give him business, and installment plan of £250/month to pay off stock of trade.  ( was required to show “good and sufficient security” to (’s satisfaction to show that ( could pay £250/month.  ( sued to get business; alleged that it was a promise, so breach entitled ( to damages but not non-performance.

b. Rule:  Court construed as a condition using “evident sense and meaning” of intent of parties; ( wouldn’t have turned over whole business without some security.  It didn’t make sense to make condition independent (as a promise).

c. Notes:

ii. Restatement (2d) §234: creates presumption that performances are to be exchanged simultaneously.  Unless otherwise expressed, court will assume simultaneous performance.

iii. Restatement (2d) §238: presumption of the dependency of obligations.  in case of doubt, construe obligations as dependent on each other, so that if one doesn’t perform, the other doesn’t need to either.

c. Conditions and doctrine of substantial performance

i. Three things to keep in mind:

1. State of mind of non-performing party: was omission trivial/innocent?

2. Important difference in outcome: trivial or substantial?

3. Frustration of purposes of the other party

ii. If party substantially performed, but condition was not met, but outcome is still pretty much the same and excuse of performance of other party would cause extreme forfeiture, other party’s duty is not relieved — still has to perform his part of the bargain (Like JNA Realty, it would be equitable to prevent the forfeiture) UNLESS breach was material.

iii. However, aggrieved party may sue for damages: diminished value, not cost of completion (for the same reason that court will enforce duty — value of cost of completion would be near complete forfeiture).

1. Jacob & Youngs v. Kent (974)

a. Facts:  ( contracted ( to build a house.  Specified that all wrought iron pipe be of “standard pipe of Reading manufacture.”  But by oversight and inattention of subcontractor, some non-Reading pipe was installed.  No difference between Reading and non-Reading pipe, and cost of removal would have meant demolishing substantial parts of house.

b. Rule:  Court found condition of Reading pipe an independent promise.  ( could get damages for breach of the promise, but still has to perform duty; i.e., pay for house.  Damages for breach of promise would be nominal or nothing.

c. Notes:

3. Material breach

a. Parties can expressly empower each other to cancel contract if there is a breach (however small).  In the absence of an expressed or constructive condition to the contrary, and in light of substantial performance on the part of the breaching party, only if a breach is material does it relieve the non-breaching party of its duty of performance under the contract.
b. Material breach allows aggrieved party rescission of the contract.

i. In general, the rescission must relate to a vital provision going to the very substance or root of the agreement, and cannot relate simply to a subordinate or incidental matter.

c. Restatement §275: material breach.  

i. To determine whether breach is material, the following circumstances are significant:

1. Extent to which the injured party will obtain the substantial benefit which he reasonably expected
2. Extent to which injured party can be adequately compensated in damages for lack of complete performance
3. Extent to which party failing to perform has already partly performed or made preparations for performance (i.e., will suffer forfeiture)
4. Hardship on the party failing to perform in terminating the contract
5. The willful, negligent, or innocent behavior of the party failing to perform
6. Likelihood that failure will be cured
ii. B & B Equipment Co. v. Bowen (986)

1. Facts:  ( hired ( to replace a retiring partner.  ( offered him 100 shares of stock, for which he’d pay $2500 towards buying it from his predecessor (company paid the rest), and from which ( could enjoy dividends; he would slowly pay its value back to company during his work, until it was fully paid, when company would transfer it to him.  At first, he performed satisfactorily, but later he didn’t.  ( then discharged him.  

2. Rule:  Court affirmed finding that Bowen materially breached, and that ( was entitled to rescission.  ( was given back amount paid toward the shares of stock plus income tax he paid that were attributable to the corporate earnings of (.

3. Notes:

iii. Lane Enterprises, Inc. v. L.B. Foster Co. (991)

1. Facts:  Lane contracted with Foster to coat steel materials for a company making a bridge, in two stages.  ( was unable to conform to Foster’s standards, however, but agreed to finish first stage by subcontract.  Afterwards, Foster still owed some money.  Foster demanded assurances of performance for Stage II, if Lane wanted to continue; Lane refused to answer until Foster remitted balance.  Foster brought suit after mitigating damages.  Lane counterclaimed that Foster materially breached, and thus Lane could suspend performance.

2. Rule:  UCC doesn’t apply, but restatement principles are instructive.  After analysis, court found that Lane, not Foster, materially breached.

3. Notes:

d. UCC §2-609 is similar to Restatement, applying, obviously, to goods.

4. The Perfect Tender Rule: Cure and rescission

a. Rule: seller had to tender goods exactly as specified; failure to do so justified nonperformance by the buyer.  Historically, this was followed.  UCC softens rule to an extent: AFTER ACCEPTANCE, buyer may revoke acceptance only if the nonconformity substantially impairs the value of goods to him, and must be made within a reasonable amount of time.  However, BEFORE ACCEPTANCE the rule still holds, except that seller has right to cure.  Thus, UCC retains rule, but contract doesn’t automatically terminate.

b. Perfect tender rule doesn’t apply to services contracts — material breach does.
c. Concerns

i. Forfeiture: with services, this can be a problem.  With contracts for goods, not usually a problem; seller can sell somewhere else.  NOTE, however, specialty/custom-made goods.  There will probably be a softening of the rule with these kinds of goods.

ii. Unjust enrichment: with services, service has usually already been performed.  With goods, buyer doesn’t have to accept goods, so seller still has them.

d. UCC (pp 1006-1010)

i. §§2-508, 2-601, 2-602, 2-606, 2-607, 2-608, 2-709, 2-711

ii. §2-601 (p 1007):  Buyer’s rights on improper delivery.  This is the perfect tender rule.  If goods or delivery fails in any respect, buyer can (a) reject the whole; (b) accept the whole; (c) accept any commercial unit or units and reject the rest.

iii. §2-508(1) (p 1006): Cure by seller of improper tender or delivery; replacement.  Limitation on perfect tender rule — seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery. (2) If seller had reasonable grounds to believe goods would be acceptable, he has further reasonable time to cure.

iv. §2-602 (p 1007): Manner and effect of rightful rejection.  (1) rejection of goods must be within a reasonable time of delivery or tender, and is ineffective unless the buyer seasonably notifies seller.

1. Ramirez v. Autosport (999)

a. Facts:  ( agreed to buy camper from (.  Camper was defective; ( rejected van.

b. Rule:  ( rejected within a reasonable time (see §2-602), and substantial impairment wasn’t even a factor. ( was entitled to rescission and reliance remedy for value of trade-in.

c. Notes:

v. §2-608 (p 1009): Revocation of acceptance in whole or in part.  AFTER ACCEPTANCE OF GOODS, buyer can revoke if non-conformity substantially impairs value of goods to him.  He must do so within a reasonable time.  This is RESCISSION of the contract — it ends the contract, unlike the other sections.

vi. NOTE: Buyer can also sue for damages for breach of warranty, if applicable, rather than seeking rescission if goods do not conform.

vii. NOTE ALSO: general requirement of good faith dealing!

VI. Defenses to Contractual Obligation (giving right to rescission of contract)

a. Lack of contractual capacity

i. Deficiencies in contractual capacity

1. incompetence

a. Evidence to consider in finding incompetence

i. Testimony of party claiming defense — but not that helpful, either because of mental illness or self-serving nature

ii. Testimony of experts, psychiatrists, etc. — role is to figure out whether party is suffering from mental illness.  After that, though, it’s up to the judge/jury to decide whether it affects the contract performance such that the contract should be voidable. Psychiatrists treat patients to cure them, not to assign culpability.

iii. Behavior of the person involved

b. Tests for determining whether contract should be voidable on the basis of incompetence

i. Traditional test is cognitive test — contract is only voidable by a party if that party is suffering from a medically diagnosed condition that impairs his cognitive ability.  This test isn’t used anymore; test is broader, encompassing more than just cognitive ability.

ii. Modern approach — “but for” test:  (1) The party seeking rescission must have a diagnosed mental illness.  (2) Court decides if, when the contract was entered into, whether the party was under the compulsion of that mental illness BUT FOR which the contract would not have been made.

1. Faber v. Sweet Style Manufacturing Corp. (AC)

a. Facts:  Faber became extremely depressed (bipolar), and entered into contract while under condition.  He was, however, fully cognizant of what he was doing.

b. Rule:  Court decided not to use cognitive test, putting more weight on psychiatric evidence.  Decided that Faber would not have entered contract but for the condition he was in.

c. Notes:

2. Factors to consider (compare Restatement)

a. Can the other party to be given reliance remedy (no out of pocket loss)?

i. If yes, then if showing of legal standard of incompetence then contract is rescinded.

ii. If no, then even if ( is incompetent there will be no rescission unless a) other party knew of the incompetence or b) if the contract was unfair/unreasonable.

iii. Restatement (2d) test (“volitional impairment”):

1. Restatement (2d) §12: capacity to contract (1055)

2. Restatement (2d) §15: Mental illness or defect (1056):

a. (1): person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect (a) he doesn’t understand nature and consequences of transaction (cognitive test), OR (b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.  

b. (2) If other party doesn’t know about defects, mentally ill person doesn’t have power to avoid to the extent that the contract has been so performed in whole or in part (i.e., doesn’t have power to rescind), or the circumstances have so changed that avoidance would be unjust.  If unjust, court may grant relief as justice requires.

3. Ortelere v. Teachers’ Retirement Board of New York (1046)

a. Facts:  ( suffered nervous breakdown; subsequently changed her pension policy to a bad one, such that reserve fell in after her death and husband couldn’t collect pension benefits.

b. Rule:  application of the volitional test.  “But for” causation may not have existed, but (’s diagnosed illness caused “volitional impairment despite her cognitive ability to understand the transaction.

c. Notes:

2. Infancy
a. Infancy doctrine: Minors don’t have the capacity to enter binding contracts.  Infants can only enter voidable contracts (one-way voidable — minor can’t bind himself, but other party CAN be bound).  They can UNDO a completed transaction.
i. Minor can disaffirm contract at any time before reaching age of majority and for a reasonable time thereafter.
ii. Minors can ratify/affirm contracts only after reaching majority.
iii. Misrepresentation as to age may or may not be a defense.  Note that minors are responsible for their torts, so tort fraud may be available.
iv. Relief: 
1. To infant: restitution is granted, and contract is completely rescinded.
2. To adult: Usually, NO restitution granted to adult who contracted with infant.
3. Webster Street Partnership, Ltd. v. Sheridan (1056)

a. Facts:  Minors contracted with ( for apartment, still under legal care of parents.  Couldn’t pay, so left.  ( sued for back rent.

b. Rule:  Since minors were still under care of parents, having voluntarily left home, apartment was not necessary.  Thus, minors entitled to contract rescission and restitution of all the rent they paid.

4. Notes:
v. Exceptions:
1. Contracts for necessaries: Minors cannot avoid contracts for necessaries (food, clothing, shelter).  NOTE that if minor is not emancipated, and parents are around to willingly give minor necessaries, any attempt to get it outside of parents will not constitute a necessary.
2. Statutory preclusion:  If legislature abrogates or limits infancy doctrine, ability to disaffirm is limited to the extent statute provides.
a. Brooke Shields v. Gross (1064)

i. Facts:  (, as a minor, had contracted with photographer for pictures in which she was naked; parent gave consent.  Statute existed that barred civil action for invasion of privacy against use of pictures if parent gave consent.

ii. Rule:  Statute barred (’s action.

iii. Notes:

3. Minor’s promise to support her/his child
4. Bail bond
5. In some jurisdictions: no right to disaffirm if

a. Infant misrepresented age

b. Infant intentionally inflicts damage

b. Policy:  Generally, we discourage contracting with minors, and thus we have infancy doctrine.  Necessaries exception: we want to encourage furnishing necessaries to minors, and thus we have exception.

c. Restatement (2d) §14: Infants.  Unless a statute provides otherwise, a natural person has capacity to incur only voidable contractual duties until the beginning of the day before the person’s 18th birthday. 

d. UCC leaves infancy doctrine to state laws!

b. Obtaining assent by improper means

i. Misrepresentation: Misrepresentation is an assertion that is not in accord with the facts.  See Restatement (2d) §159: Misrepresentation defined.
1. Misrepresentation of Fact
a. Misrepresentation v. Fraud: two different concepts, giving rise to two different remedies.  Misrepresentation gives right to rescission; fraud gives right to tort damages, or, if intentional misrepresentation, based on fraud gives right to rescission as well.

i. Two ideas related to fraud: Fraud can give right to separate, tort-related action for intentional deceit, giving the defrauded person the right to sue for damages in an action for deceit based on fraud.  It can also be the basis for a suit for rescission of the contract, based on fraud — i.e., intentional misrepresentation.

ii. Misrepresentation gives right to rescission.

b. Two kinds of misrepresentation:

i. Intentional misrepresentation:  These misrepresentations are fraudulent.  They give right to rescission if party’s assent was induced by it and party was justified in relying on it. See Restatement (2d) §164 (1078), below.

1. Restatement (2d) §162 (1078): Misrepresentations are fraudulent if the maker intends assertion to induce a party to manifest his assent AND the maker

a. (a) knows or believes that the assertion is not in accord with the facts, or

b. (b) does not have the confidence that he states or implies in the truth of the assertion, or

c. (c) knows that he doesn’t have the basis that he states or implies for the assertion. 

ii. Innocent misrepresentation:  These misrepresentations are made without fraudulent intent.

1. Material misrepresentation: gives right to rescission if party’s assent was induced by it and he was justified in relying on it.  Restatement (2d) §164 (1078), below.

a. Materiality: Restatement §162(2) (1078): material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.

b. Halpert v. Rosenthal (1072)

i. Facts:  Seller sold house to buyer, but buyer backed out of contract because inspection revealed termites.  Seller had made unqualified assertions that there were no termites.  No fraudulent intent, but she didn’t actually know if there were termites.

ii. Rule:  Court found that rescission could be made on innocent misrepresentations of fact, when it was likely to induce buyer to enter contract.

iii. Notes:  

iii. Inducing assent: party was induced by misrepresentation if it substantially contributes to his decision to manifest intent.  See Restatement (2d) §167 (1079).

iv. NOTE that party must be justified in relying on info!  This is an objective test.

c. Misrepresentation of fact by someone not party to contract:

i. Restatement (2d) §164(2): if assent is induced by someone not party to transaction, contract is voidable  

2. Misrepresentation of Opinion
a. Assertion of opinion: expresses only a belief, without certainty, as to the existence of a fact or expresses only a judgment as to quality, value, authenticity, or similar matters.  Restatement (2d) §168(1) (1087).

i. Assertions of opinion as to facts not disclosed and not known to other person can be considered statements of facts behind the opinion expressed.  See Restatement (2d) §168(2)(a) (facts known are not incompatible with opinion) and (b) (facts sufficient to justify holding that particular opinion).

b. General rule: reliance on opinion gives no cause of action.  It’s subjective, rather than objective, like assertions of fact.

i. Exceptions for assertions of OPINION ONLY: Restatement (2d) §169 (1088): When reliance on an assertion of opinion is not justified.  Reliance is justified when 

1. (a) Parties have a relationship of trust and confidence, such that recipient is reasonable in relying on it.  E.g., if fiduciary relationship exists.

2. (b) If one party has superior knowledge, judgment, skill, or objectivity that the other party does not have with respect to subject matter.

3. (c) For some special reason recipient is particularly susceptible to misrepresentation of type of opinion.

a. Vokes v. Arthur Murray, Inc. (1083)

i. Facts:  ( took expensive dance lessons, and continued to sign up for more because instructor told her he thought she was a great dancer.

ii. Rule:  Court found that 

iii. Notes:

b. For arms length transactions between parties involving sophisticated parties, court will “leave the parties where they find themselves.”

4. If opinion was an artifice or trick to get more money out of victim.

ii. Duress

1. Economic Duress

a. Mere threat does not constitute economic duress. Party must show:

i. Threatened party could not find performance elsewhere (party must have tried and failed, or that it would have been impossible to find it elsewhere)

ii. The ordinary remedy of an action for breach would not be adequate
iii. Party was forced to agree to it by means of a wrongful threat (Restatement says “improper”) precluding the exercise of his free will.
1. Austin Instrument v. Loral Corp. (1105)

a. Facts:  ( subcontracted again with ( to provide parts for radar.  ( subsequently refused to fill contract unless ( gave order for all parts required and increased prices from previous contract.

b. Rule: contract is voidable if the above requirements are met 

c. Notes:

b. Duress and preexisting duty rule

i. UCC: For contracts falling under UCC, can’t use preexisting rule — no requirement of extra consideration for contract modification

ii. Remedy: If preexisting duty rule applies, duress is still a better remedy, especially if contract has already been performed.  Duress can undo completed contract. 

c. Improper threat — Restatement (2d) §176 (1099):  threat is improper when:

i. Threat is a crime/tort, or would be crime/tort;

ii. Criminal prosecution;

iii. Use of civil process, and threat is in bad faith;

iv. Breach of duty of good faith;

v. When resulting exchange is not in fair terms, and result would be detrimental to threatened party and not that helpful to threatener . . .

iii. Undue Influence
1. Undue influence is the unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare.  Restatement (2d) §177(1) (1129).

2. Rescission is a remedy if party exercises undue influence over another.  Undue influence includes:

a. Taking unfair advantage of another’s weakness of mind, or 

b. Taking a grossly oppressive and unfair advantage of another’s necessities or distress.

c. Persuasion is coercive in nature; apparent will of the servient person is actually the will of the dominant person.

i. Odorizzi v. Bloomfield School District (1114)

1. Facts:  ( contracted with ( as permanent employee.  ( was subsequently arrested on criminal charges of homosexual activity.  After completion of arrest, ( went to ( and persuaded him to resign.  ( brought suit to rescind, claiming that his consent had not been real or free, but obtained through duress, menace, fraud, mistake, or undue influence.

2. Rule:  ( exercised undue influence over (, and thus ( was entitled to rescission.  

3. Notes:  

3. Undue influence is usually is accompanied by some other characteristics: 

a. Unusual or inappropriate time to discuss transaction; 

b. Consummation of transaction in unusual place;

c. Insistent demand that the business be finished at once;

d. Extreme emphasis on untoward consequences of delay

e. Use of multiple persuaders against one

f. Absence of 3rd party advisers to servient party

g. Statements that here is no time to consult advisers/attorneys

4. Duress v. undue influence

a. Duress involves threats and fear.  Undue influence involves violation of trust, and exercising inappropriate influence.

b. Often, fiduciary or relative is involved in undue influence cases.  Not so with duress, which involves coercion through threats.

5. Duress v. Fraud v. Mistake v. Undue Influence

a. Duress:  wrongful or improper threat

b. Fraud:  five elements:

i. Misrepresentation

ii. Knowledge that statement is false

iii. Intent to induce reliance

iv. Justifiable reliance

v. Damage

c. Mistake: both parties understood the factual and legal consequences.  Forecast of future events is insufficient.

d. Undue influence: see above.

6. Restatement (2d) §177 (1129): When undue influence makes a contract voidable.  Contracts are voidable on undue influence basis when  
a. (2) If party’s assent is induced by undue influence

b. (3) If party’s assent is induced by 3rd party, contract is voidable unless the other party to the transaction, in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction.

iv. Unconscionability

1. UCC §2-302 (1137):  (1) if the court finds a contract or clause is unconscionable, they can refuse to enforce it, cut the clause, or limit the application of the clause to avoid unconscionable result.
2. Restatement (2d) §208 (1137):  same remedies as UCC.

3. NOTE that unconscionability doctrine is intentionally vague — it’s a last resort for a judge who wants to rescind contract but has no other doctrines to rely on.  DON’T WANT TO THROW INTO ANOTHER doctrine — it would mess it up.

4. Two kinds of unconscionability

a. Procedural unconscionability

i. Characterized by:
1. Absence of meaningful choice
2. Unreasonably favorable terms for one party
ii. Williams v. Walker-Thomas Furniture Co. (1131)

1. Facts:  ( and ( entered contracts for the lease-to-own of pieces of furniture (purported to be lease, but really an installment plan contract).  Contracts included clause that made each payment for each different contract a payment to the whole account pro rata, such that default would give ( the right to replevy ALL items leased through company.  (s defaulted, ( sought to replevy the furniture leased.

2. Rule: Pro rata clause was unconscionable, because there was a gross inequality of bargaining power that contributed a lot to having no meaningful choice.  Not likely that ( gave consent to all terms.

3. Notes:

iii. NOTE, however, that unequal bargaining power is not enough to make a contract unconscionable.  See below.

b. Substantive Unconscionability

i. Characterized by
1. Oppression 
2. Unfair surprise

5. Adhesion contracts and unconscionability: adhesion contracts aren’t de facto illegal, but sometimes they can be considered unconscionable.  Courts will use balancing test between interests of parties, and look to see if there was 1) lack of assent; 2) lack of bargaining power; and 3) unconscionability to see if rescission is a good idea.

a. Carnival Cruise Lines v. Shute (1149)

i. Facts: Shutes, (, bought ticket for cruise on (’s cruise ship through travel agent in Arlington, WA.  ( sent ticket to them.  On trip, ( Mrs. Shute slipped and fell on the deck.  Ship was off the coast of Mexico, in international waters.  ( sued for damages due to (’s negligence.  Ticket had forum-selection clause that required all suits against ( to be brought in Florida.  Brought suit in Washington.

ii. Rule: forum selection clause, inclusion of which was unaffected by fraud, undue influence, or overweening bargaining power, and made in good faith, should be given full effect.

iii. Notes:

b. Restatement §211 (1140): Standardized agreements.  Presumption of validity for form contracts, but if the drafter has reason to believe that the other party would not assent to the terms, then the presumption is overcome.

6. Determining unconscionability

a. From comments to Restatement (2d) §208 (1137):
i. Scope: Determination that a contract or term is or is not unconscionable is made in the light of its setting, purpose, and effect.

1. Relevant factors:

a. Weaknesses in the contracting process (e.g., fraud, lack of contractual capacity, etc.)

b. Public policy

ii. Overall imbalance: inadequacy of consideration does not of itself invalidate bargain, but gross disparity in the values exchanged may be an important factor.  May be sufficient to deny specific performance.

iii. Weakness in bargaining process: mere inequality of bargaining power isn’t enough, but gross inequality plus terms unreasonably favorable to the stronger party may confirm indications of unconscionability.

1. Relevant factors:

a. Belief by the stronger party that there is no reasonable probability that weaker party will perform
b. Knowledge of the stronger party that the weaker party will be unable to receive substantial benefits from the contract
c. Knowledge of the stronger party that the weaker party is unable reasonably to protect his interests by reason of physical or mental infirmities, ignorance, illiteracy, or inability to understand language of the agreement

b. From Walker:

i. Meaningfulness of choice is determined by consideration of all the circumstances surrounding the transaction
1. Many cases, meaningfulness of choice is negated by a gross inequality of bargaining power

2. Manner in which the contract was entered is also relevant (e.g., ability to understand terms and consequences of contract)

7. Remedy: If contract is deemed so totally oppressive, court will not enforce contract, to the extent that offending party will ordinarily be awarded at least the reasonable value of performance rendered by him.  

a. Alternatives: 

i. Cut the offending clause
ii. Limit the application of any unconscionable clause as to avoid an unconscionable result.

c. Failure of a basic assumption

i. Mistakes of present existing fact

1. Mutual mistake: This is a mistake in an underlying, material assumption of the contract AT THE TIME OF CONTRACT.
2. Mistakes of present existing fact are different than mistakes in expression and mistakes in integration:

a. Mistake v. Misunderstanding

i. Mistake in expression (misunderstanding): no contract is formed because there is a failure of mutual assent.
ii. Mistake in underlying assumption: contract was formed, but performance is excused.
b. Mistake v. Mistakes in integration

i. In mistake in integration, both parties agree to the same thing, and they understand the agreement to mean the same thing, but the writing doesn’t say what they agreed to.  Remedy is reformation and re-integration.
3. Results of having a mistake

a. Mistakes, unlike failures of consideration(??), can undo a completed transaction.  
b. If a party KNOWS that the other party is working under a mistake in a basic assumption, the party CANNOT scarf up deal and have it enforceable.
c. Even if party BELIEVES (but isn’t sure) that other party is working under mistake in basic assumption, the party cannot scarf up deal and have it enforceable.

4. Determining materiality of mistake in assumption

a. Old way: substance v. quality
i. Sherwood v. Walker (1166)

1. Facts: Replevin for a cow.  ( entered contract with ( to buy a cow that was supposedly barren.  ( found out later that cow was actually with calf, and so repudiated contract.  ( sued to get cow back.  

2. Rule: Court rules for (, claiming that the parties had made a mistake as to the essence of the cow they were contracting for, such that they didn’t make a contract over the REAL cow at all.

3. Notes:

b. Modern way: risk allocation and material effect.  Restatement (2d) §§151, 152, 154

i. §151: Mistake is a belief that is not in accord with the facts.  (broad definition)

ii. §152: (1) where a mistake of both parties at the time a contract was made as to a BASIC assumption [not state of market, not financial situation; not necessary to be conscious of other alternatives] in which the contract was made has a material effect [e.g., price] on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in §154.  (2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.

1. Comment c.  Not enough for party seeking avoidance to show that he is at a loss/not desirable — result of mistake has to be very uneven.  Mistake cannot be one where person seeking relief bears the risk.

iii. §154: A party bears the risk of mistake when 

1. (a) the risk is allocated to him by agreement of the parties; or 

2. (b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or

3. (c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.

iv. Wood v. Boynton (1178)

1. Facts: ( went to ( with stone, inquired what it was; ( didn’t know, but offered $1 for it.  Later, ( sold stone to him for $1.10.  Subsequently, it was discovered that it was a diamond worth $700; (alleged $1000).  ( sought replevin.

2. Rule: Court found no basis for rescission based on mistake.  Both parties didn’t know what it was.

3. Notes:

5. Remedy: Under modern rule, contract could be rescinded, or reformed, or restitution damages awarded.
6. Unilateral Mistake and the Duty to Disclose

a. The Baseball card case: a problem:  merchant makes a mistake when selling card to kid; sold for $12, but worth $1200.  Kid probably knew it was a mistake, but seller didn’t.

b. Greater burden than mutual (bilateral) mistake — party that made mistake must not only show material effect, and that party didn’t bear the risk, but either (a) effect has to be unconscionable, or (b) party has to show that other party had reason to know of the mistake, or that the other party 

i. Restatement (2d) §153 (1196): Unilateral mistake.  Where one party makes unilateral mistake that has a material effect on the contract, contract is voidable if he doesn’t bear the risk under §154, and

1. (a) Effect would be unconscionable, or

2. (b) Other party had reason to know of the mistake, or his fault caused mistake. (Whose fault??)
7. NOTE that UCC has no provisions on mistake.  Like capacity to contract, defers to state law.  HOWEVER, both Restatement and UCC are trying to get away from “Caveat vendor,” when buyer knows about mistake.  ALL ABOUT BREACH of GOOD FAITH!

ii. Changed circumstances (AFER FORMATION of contract)

1. Impossibility and impracticability: involves unforeseen increases in the costs of performance by one party.  These are “mistakes” of FUTURE fact, as well, which distinguishes them from normal mistakes of present existing fact.
a. Impossibility doctrine: Traditionally, performance by the party claiming impossibility must show that performance is impossible or nearly so.

i. In a lessor/lessee situation, lessee takes on all responsibilities for property.  Performance is simply paying the rent; what you do in there isn’t really landlord’s problem.

1. Paradine v. Jane (1203)

2. Facts: ( leased to (.  Prince Rupert invaded the realm with army, and took over (’s possession and expelled him.  ( sued ( for rent for the last three years.

3. Rule: ( was responsible for rent; duty created could not be discharged if he wasn’t disabled to perform and notwithstanding accident by inevitable necessity.

4. Notes:

ii. Exception, however, for acts of God: if he has no remedy because of this, then performance is excused.

b. Impracticability doctrine: modern expansion of impossibility doctrine.  Courts hold that the basic assumption of the existence of certain things material to the contract is an IMPLIED CONDITION, such that the non-existence of it or them doesn’t trigger immediate performance.

i. Taylor v. Caldwell (1208)

1. Facts: ( agreed to let ( hold events at their venue.  ( expended a lot in preparation.  Before the event, however, (’s venue burned down.   ( sued for breach

2. Rule: When there is a basic assumption by both as to the continued existence of a thing material to the contract performance, absent warranty, and the thing stops existing, then both parties are excused from contract performance.

3. Notes:

ii. Non-occurrence of a basically assumed event, if non-occurrence was not party’s fault, can discharge duty of performance.

1. Restatement (2d) §261 (1213): Discharge by supervening impracticability.  After making contract, if party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, duty to render his discharged unless circumstances or language of contract indicates the contrary.

a. Destruction, deterioration or failure to come into existence of thing necessary for performance is an basic assumption.  Restatement (2d) §263 (1213).
2. For goods, if they are destroyed, the contract is avoided; if loss is partial or goods are deteriorated, receiving party can demand inspection and either avoid contract or accept goods with reduced price but without further right against seller.  UCC §2-613 (1214): Casualty to identified goods.

c. Commercial impracticability

i. Performance must be REALLY impracticable, and unforeseen.  

ii. Increased cost alone does not justify non-performance, unless it almost completely or completely frustrates essence of performance.

iii. Commercial impracticability is covered under UCC §2-615: Excuse by failure of presupposed conditions.  

1. Party is required to show:

a. Failure of an underlying assumption (must be shared by both parties)

b. Unforeseeability (either explicitly, or the implicit assumption that foreseeable risks are assumed)

c. Risk not specifically allocated

d. Not the fault of the party seeking to be excused

e. Positively unjust, not merely unprofitable.

2. Eastern Air Lines v. Gulf Oil Corp. (1214)

a. Facts: Eastern and Gulf had enjoyed a requirements contract relationship for several years, until 1974.  By that year, oil prices in Middle East had skyrocketed.  Gulf demanded Eastern pay Gulf’s increased prices in spite of contract or else they will stop supplying all oil.  Eastern brought suit for specific performance, to enjoin Gulf from not performing.

b. Rule:  Court found that Gulf did not satisfy requirements of UCC §2-615: Excuse by failure of presupposed conditions.

c. Notes:

iv. Remedy for other party, if excuse is not granted: UCC §2-716 allows liberal rights (as compared to common law) to specific performance.  “No adequate remedy at law” is not the standard under UCC.

2. Frustration of purposes: involves reductions in the value party attaches to the performance to be received from the other party. 
a. Impossibility v. Frustration

i. Impossibility: performance has become impossible or extremely difficult.

ii. Frustration: purpose underlying the contract is gone.

b. Party seeking excuse must show:

i. Both parties are aware of (’s purpose and of the centrality of the purpose

ii. Value of the other party’s performance to the party seeking excuse must be approaching zero (in other words, total failure of consideration)

iii. Both parties must have failed to foresee risk

c. Main issue is the centrality to the contract of the purpose frustrated.  Relief will only be granted if purpose was a basic assumption of both parties, and they share that purpose. 

i. Krell v. Henry (1220)

1. Facts: ( and ( contracted for ( to use (’s flat for two days, to watch the coronation procession.  King got appendicitis, so procession was cancelled.  ( sued to get balance of promised payment by (.

2. Rule:  Court found that there was an implied condition that the procession happen; since it didn’t, ( didn’t have duty to perform. 

3. Notes:

ii. Cabman hypo in Krell:  Party asks cabman to drive him to location for race, but race doesn’t happen.  Party is still liable for payment to cabby.  Purpose is held only by one party; cabbie’s performance is not sold contingent on occurrence of event.

d. Restatement (2d) of Contracts §265 (1233): Discharge by supervening frustration.  If party’s purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless language of contract or circumstances indicate otherwise.

e. Limitations
i. Courts don’t like using this doctrine because slope is slippery.  

ii. Strict standard — purposes have to be really frustrated; value of return performance must approach zero.  Less profit is NOT enough.

1. Lloyd v. Murphy (1227)

a. Facts: ( leased to ( premises expressly for the purpose of selling new cars (and service and oil/gas).  War rules restricted purchasing of cars.  

b. Rule:  Court found that ( did not show that purposes were frustrated: ( still could sell cars (and in fact owned other car dealerships), and risk was foreseeable because the war was going on.

c. Notes:

iii. If reliance expenditures by the other party are great, court is less likely to let other side out of deal.

f. Remedy

i. Traditionally, “let the loss lie where it fell,” reasoning that performance up to frustration was fine, and should be given restitution.

ii. Now, however, either party may deserve relief, but they need to claim it; restitution or reliance may be granted.

