Contracts
In Brief

I) Remedies
A) Damages for Breach of Contract
i) Damage Interests Introduced
· Restitution – Restores the defendant to its pre contractual position
· Reliance – Restores the plaintiff to its pre contractual position

· Essential Reliance – Costs incurred by plaintiff necessary to performance

· Incidental Reliance – Costs not necessarily incurred, but incurred on belief that the defendant would perform

· Expectation – Puts the plaintiff in the position it would have been in had the contract been performed
ii) Calculating Damage Interests
· Restitution = Defendant Now – Defendant at Contract

· Reliance = Plaintiff at Contract – Plaintiff Now

· Expectation can be calculated several ways:

· Expectation = Gross Expectation – Expenses Saved
· Expectation = Net Expectation + Actual Expenses

· Expectation = $ Plaintiff Expected – Plaintiff’s $ Now

· Buyer’s Damages = Market Price – Unpaid Contract Price

· Seller’s Damages = Unpaid Contract Price – Market Price
iii) Applying Damage Interests
(1) Expectation Basics

· Expectation is the presumed form of relief (Rest. §347/UCC §1-106)
· Distinguish between cost of completion and diminution in value
· Cost of Completion = The cost of having another party finish the performance agreed to by the breaching party

· Presumption unless unreasonable economic waste (Groves)

· Presumption unless grossly disproportionate to diminution in value (Jacob & Youngs/Peevyhouse)

· Presumption unless clearly disproportionate (Rest. §348)

· Diminution in Value = Value of the performance contracted for minus the value of the defective performance rendered
(2) Limitations on Expectation Damages
· Damages only recoverable to the extent the party in breach should have foreseen there would be damages (Hadley/Rest. §351)
· Damages are only recoverable to the extent the non-breaching party can prove with reasonable certainty (Dempsey/Rest. §352)

· Plaintiff can recover reliance damages when expectation too uncertain (Dempsey/Rest. §349)

· Conflict over whether damages incurred before contract formation can be recovered this way (Dempsey contra Anglia Television)

· Expectation caps reliance to the extent the breaching party can prove the plaintiff was in a losing contract (Mistletoe/Rest. §349)

· Damages only recoverable to the extent damages were unavoidable—formerly the Duty to Mitigate (Luten Bridge/Rest. §350)
· In employment contracts, the employee is obligated to accept alternate work comparable; comparable defined as substantially similar and not of a different or inferior kind (Shirley MacLaine)

· In goods contracts, the assumption is that the seller can recover no more than the contract/market price differential (UCC §2-708)
· Where unique goods such that seller won’t be compensated by market price, probably can recover profit (UCC §2-708)

· Where seller has an unlimited supply of standard priced goods, seller can probably recover profit (Neri)
(3) Express Limitations & Liquidated Damages

· Parties may provide for zero liability beyond a refund (Lotus 1,2,3)
· A blunderbluss, or one size fits all, type clause is unreasonable (Kemble)

· Historically, different approaches to testing reasonableness of a clause

· Judge reasonableness from time of contract only (Kemble)
· Judge from time of contract and from time of breach (Wassenaar)

· Gives the clause two chances to be voided 

· Judge from time of contract or from time of breach (Rest. §356/UCC §2-718)

· Gives the clause two chances to be enforced

· Both the UCC and the Restatement require that damages be difficult to prove in court (Rest. §356/UCC §2-718)

· Tension between requirement that damages be difficult to prove in court, but forecastable with reasonable certainty 
B) Other Remedies & Causes of Action

i) Specific Performance
· Specific performance available when money damages would be inadequate

· Usually damages inadequate where subject of contract is unique

· Presumption for uniqueness of land and therefore for specific performance when seller breaches (Loveless)

· At common law, goods considered unique when peculiar sentimental value or where good not readily available because of scarcity (Cumbest)

· UCC §2-716 even more liberal standard for specific performance

· Personal services context more complicated

· Affirmative enforcement of personal services prohibited (Clark)

· Negative enforcement of personal services may be available 

· Conflict as to whether a negative covenant may be implied (Lumley contra Wolf)

· If extending beyond contract term, definitely must be explicit (Wolf)

· Even where explicit, courts will test for reasonableness in terms of time, geography, and scope (Wolf)
ii) Restitution 
· Restitution not limited by expectation as reliance interest is (Rest. §371/Bush)

· Breaching party may recover restitution quantum meruit (Britton/Rest. §374)

· Might be limited by liquidated damages clause (Vines/Rest. §374)

· Contract might be implied by law to prevent unjust enrichment (Cotnam)

· Contract might be implied in fact where service provided that the defendant should have expected to pay for (Martin v. Little Brown)

II) Mutual Assent
A) Reaching an Agreement

i) Objective Theory of Assent
· Distinguish between objective and subjective assent:
· Objective – A reasonable person in the other party’s position would be justified in believing the party intended to assent

· Subjective – Each party actually intended to assent; meeting of the minds

· Modern rule is only objective assent required (Rest. §17/Embry)

· Even if party subjectively did not intend to assent (Lucy)

· BUT, if one party actually knows the other subjectively means not to assent, than manifestation of assent doesn’t matter

· Some jurisdictions allow evidence of a party’s subjective intent on the theory that their conduct probably manifested their subjective intent
ii) What is an Offer?
· Both UCC and Restatement pretty liberal; anything that, if accepted, would provide a reasonably certain basis for a remedy (Rest. §33/UCC §2-204)
· Under UCC, many terms may be left open; price, delivery place and time, and time of payment all can be open (UCC §§2-305, 308-310)

· Open quantity probably fatal though, (cf., Nebraska Seed)

· Restatement less liberal; open terms may prevent contract (Rest. §33)

· Common law sometimes more strict than Restatement or UCC
· Sending an offer to large number of people fatal (Nebraska Seed)

· Promising a harrier jet per se unreasonable (Leonard)

· Fact that a written manifestation of assent contemplates a later agreement does not prevent the manifestation from binding the parties (Rest. §27)

· But, where initial manifestation expressly says “subject to” and contains unilateral escape provisions, than not binding (Empro)

· Three ways that the power of acceptance is terminated (Rest. §36):

· Rejection or counter offer by offeree;

· Lapse of time;

· Revocation by offeror; or

· Even if offeree learns of revocation indirectly (Dickinson/ Rest. §43)

· Death or incapacity of either the offeror or offeree.
iii) What is an Acceptance?
· Unless offer specifies, acceptance by any means reasonable (Rest. §30)
· If doesn’t specify, than offeree chooses (Rest. §32)

· Common law presumption was for bilateral contract (Davis)

· If acceptance by promise:

· At common law, acceptance must mirror terms of offer (Ardente)

· Restatement allows acceptance to add/vary terms (Rest. §61)

· Mailbox rule; acceptance effective at time mailed (Rest. §63)

· If acceptance by performance:

· At common law, offer revocable until performance complete (Petterson)

· Modern rule is for creation of option contract when performance begun; offeree not liable for performance until complete (Brackenbury/Rest. §45)

· Different if offeree chose to accept by performance under Rest. §32—than offeree liable from time performance begun (Rest. §62)

· If unilateral contract invited, notice not required (Carlill/Rest. §54)
· Acceptance by silence only valid in some circumstances (Hobbs/Rest. §69)
iv) E Commerce & Mutual Assent
· Manifestation of assent through “click wrap” is valid (Caspi)
· “Browse wrap” agreements, where viewing agreement is not required and where no assent must be manifested are not valid (Ticketmaster/Specht)

· Also look to UCITA and UETA provisions on electronic assent

B) Discerning the Agreement

i) Interpreting the Meaning of Terms
· Distinguish between ambiguity and vagueness
· Ambiguity = a term could be one of two different things

· Contract fails for lack of assent if ambiguous terms (Raffles)

· Contract might be salvageable in some circumstances (Rest. §201)

· Vagueness = a term could include more or less of a category of things

· Enforcement impossible unless party alleging breach can prove the meaning of the term (Frigaliment/UCC §2-208)
ii) Filling Gaps in Terms
· At common law, contract missing important term unenforceable (Sun Printing)
· Restatement and UCC allow importing terms (Rest. §204/UCC §2-204)

· Requirements, output and exclusive dealings all traditionally unenforceable
· Modern rules allow for enforcement, UCC covers all three (UCC §2-306)

· Changes in requirements limited to good faith changes (NY Iron Works)

· Reasonable efforts implied in exclusive dealings contract (Lady Duff)
iii) Identifying The Terms of the Agreement
· Form contracts/contracts of adhesion valid (Carnival Cruise/Rest. §211)
· Common law mirror image rule; acceptance not valid if varies terms of offer
· But, last shot rule; if parties performed after an acceptance that had varied the terms of the offer than terms of acceptance governed the contract
· Modern rule under UCC §2-207 totally different:
· Acceptance that varies terms is normal acceptance; terms of offer govern

· UNLESS acceptance makes expressly conditional on new terms

· Three ways of testing whether expressly conditional:

· If terms materially altered to offeror’s detriment;

· If certain conditional language used; or

· If words and conduct convey that performance will not proceed unless the new terms are accepted.

· If contract between merchants, than presumption that new terms govern 

· If contract formed by performance, rather than forms, than knock out rule; only those terms on which the forms agree will govern

· Critics of UCC §2-207 complexity have argued for applying the knock out rule to all battle of the forms problems 
· UCC §2-207 applies even where only one form (Klocek, contra ProCD)
· Consumer need not have notice that additional terms will follow a sale (Hill)

C) Written Manifestations of Assent

i) Interpreting a Writing; The Parol Evidence Rule
· Parol evidence never admissible to contradict a contract term

· Rules apply only to evidence from the time of execution and before

· Parol evidence only admissible when writing is not a total integration; rules differ on how to determine level of integration 

· As to the scope of a contract:
· Williston view – The court will only look at the contract itself to determine the level of integration (Thompson)

· Silence doesn’t necessarily belie incompleteness

· A merger clause would prevent consideration of any parol evidence

· Corbin view – If the contract is silent on an issue, then the court will consider parol evidence to determine the level of integration (Brown)

· Merger clause not an automatic bar to parol evidence 

· As to the interpretation of contract terms:

· Traditional Rule – To determine whether a contract term is ambiguous, the court may only consider the document itself 

· Crazy Cali Rule – A court should look at parol evidence to see whether a contract is susceptible to the interpretation suggested (Pacific Gas)
ii) Reforming a Writing; Mistakes in Integration
· Where the parties made a mistake in committing an agreement to writing, reformation is available if three requirements are met (Traveler’s Ins.):

· The real agreement must be proved beyond a reasonable doubt;

· The mistake must be limited to commitment of agreement to writing; and

· The other party must not have relied on the mistaken agreement.

· Restatement more liberal in that no heightened burden of proof (Rest. §155)
iii) Requiring a Writing; The Statute of Frauds
· Statute of frauds requires a writing in three circumstances (for our purposes):

· Transfers of an interest in land (Rest. §125/Boone)

· But, if reliance buyer might get specific performance (Rest. §129)

· Contracts that cannot possibly be performed in one year (Rest. §130)
· Sale of goods valued at more than $500 (UCC §2-201/Riley)

· Maybe part performance and special goods exceptions (UCC §2-201)

· Reliance damages may be available even if no writing (Rest. §139/Riley)
· Writing need not be a formal contract and need only have the signature of the party against whom it is being enforced (Rest. §131/UCC §2-201)

· Common law sometimes required both parties’ signatures (Schwedes)

· Electronic writings and electronically manifested signatures are valid (Real Networks/Parma Tile/Federal E-Sign Act)
D) Multiparty Transactions

i) Transferring Rights or Duties
· Distinguish between assignments and delegations:

· Assignment – Obligees assign their rights to another party’s performance

· Like passing a football; one person has it and the other doesn’t

· At common law, presumption against assignment unless manifested intent to absolutely and irrevocably transfer rights (Kelly)

· Restatement presumption for assignment if intended (Rest. §317)

· Delegation – Obligors delegate their duty of performance for another party

· Like spreading a disease; both people have it now

· Personal service contracts non-delegable

· If obligee has special interest in original party’s performance, than delegation not possible (UCC §2-210/Sally Beauty) 
ii) Agency
· For agent to bind principal, must be one of three types of authority:

· Express – Agent has express written or verbal authority from principal
· Implied – Agent’s authority is implied from agent/principal relationship
· Lawyer has implied authority to negotiate, but not to bind its client to any particular agreement (NEET)

· Apparent – The principal’s conduct towards the agent justifies a third party’s reasonable belief that the agent has authority 
· The person answering a published business phone number has apparent authority to bind the business (Sauber)
iii) Third Party Beneficiaries 
· Common law distinguished creditor and donee beneficiaries

· Creditor Beneficiaries – A legal obligee of one of the parties
· Could recover after Lawrence v. Fox
· Donee Beneficiaries – One with no legal entitlement against either party
· Only recovered in limited circumstances (Seaver)

· Modern rule distinguishes intended and unintended beneficiaries (Rest. §302)
· When named in contract and amount contemplated, good case for being an intended beneficiary (Sisters of St. Joseph)

· Ordinarily, the beneficiary has the same defenses as the promisee

III) Enforceability 
A) The Doctrine of Consideration 

i) The Bargain Theory
· Each party’s promise/performance must have induced the other party’s promise/performance (Rest. §71)

· Party’s promise/performance need not be whole inducement (Rest. §81)
· Pettit’s two questions for evaluating consideration:

· Did the promisor’s promise induce the promisee’s performance?

· Did the promisee’s performance induce the promisor’s promise?

· A forbearance may be valid consideration (Hamer)

· Consideration can’t be for a performance in the past (Moore)

· A moral obligation (without an underlying legal obligation) is invalid (Mills)

· But, a promise made after a benefit conferred may be valid (Rest. §86/Webb)

· Consideration is only a defense to the executory portion of a contract (Fischer)
ii) Modification 
· Pre Existing Duty Rule; one’s promise to make a performance already promised is not valid consideration for a modification (Stilk/Alaska Packers’)

· Exception where unforeseen circumstances or modification construed as second contract for services not covered in first (Rest. §89/Brian Const.)

· Parties can provide in contract for no oral modifications (n.o.m. clause), but then failed modifications may be waivers (UCC §2-209/Wisc. Knife)
· Majority, Posner, says waiver when detrimentally relied upon 

· Dissent, Easterbrook, says wavier is intentional relinquishing of a right
iii) Adequacy of Consideration
· Courts won’t consider adequacy of consideration (Batsakis)

· Forbearance from legal claim valid consideration when party subjectively believes claim is valid (Rest. § 74/Dyer)
B) Intention to be Legally Bound

i) Formalities as Manifestations
· At common law, nominal consideration not valid (Schnell)

· Restatement allows as consideration for option contract (Rest. §87)

· A party’s express manifestation of “intent to be legally bound” may waive the requirement of consideration (Thomas/Uniform Written Obligations Act)
ii) Lack of Intent
· Manifestation of intent not to be bound prevents a contract (Rest. §21/Ferrera)

C) The Doctrine of Promissory Estoppel

i) As a Substitute for Consideration
· Expectation damages available if see promissory estoppel this way (Feinberg)
· Distinguish equitable from promissory estoppel
· Equitable Estoppel – A defendant is estopped from denying a particular material fact because misrepresented the truth of that fact

· Only a defense; not available to plaintiffs
· Early courts bent rules to enforce promises on this basis (Ricketts)

· Promissory Estoppel – A defendant is estopped from denying a promise because intentionally induced reliance on that promise  

· At common law, reliance must be intended by defendant (Greiner)

· Restatement (First) grants enforcement when defendant should have known conduct would induce reliance (Rest. §90)

· Also requires “definite & substantial” reliance (Rest. §90/Blatt)

· At common law, reliance on an offer was per se unreasonable (James Baird)
· Modern view is that offers, in certain circumstances, become binding as option contracts when relied upon (Rest. §87/Drennan)
ii) As an Alternative to Breach of Contract
· Only reliance damages available if promissory estoppel viewed this way (Goodman/Hoffman)

· Restatement (Second) implies this is the better view by saying remedy may be limited as justice requires (Rest. §90)

· Less demanding than Restatement (First):

· Doesn’t require definite and substantial reliance

· Allows reliance on third party’s representations (cf., Hoffman)
iii) Limits 
· Courts generally hesitant to enforce on a promissory estoppel theory

· Distinguish a promise from a statement of expectation (Ypsilanti)
· Restatement requires reasonable reliance (Alden)

· Either because only reasonable reliance could be reasonably expected; or

· Because no injustice if reliance unreasonable 

IV) Performance & Breach
A) Performance

i) Implied Duty of Good Faith
· Duty of good faith is implied in every contract (Rest. §205/UCC §1-203)

· Good faith variously defined:

· Old UCC version was just honesty in fact

· New version is honesty plus observance of reasonable commercial standards of fair dealing

· Posner says not a duty of reasonableness, not an altruistic duty, just duty of honesty and not to take advantage of sequential performance
ii) Implied & Express Warranties
· As to implied warranties, distinguish merchantability and fitness (Step Saver)

· Merchantability (UCC §2-314) – Applies to all sales of goods

· Fitness for a Particular Purpose (UCC §2-315) – Applies where seller knows of buyer’s purpose and knows buyer relying on seller’s judgment 
· As to express warranties, affirmations, descriptions and models can be construed as warranties where made part of basis of the bargain (UCC §2-313)

· When warranty by affirmation, three requirements (Royal Business)

· Affirmation of fact or promise;

· That relates to the goods; and

· Affirmation becomes part of basis of bargain.

· Affirmation stating an opinion on a matter where seller has no special knowledge and buyer might have opinion as well, is not a warranty

· If buyer learns through course of dealings that fact not as warranted, than affirmation no longer valid part of basis of bargain

· Implied and express warranties may be disclaimed (UCC §2-316/Schneider)

· Remedy for breach of warranty is difference between value as warranted and value as delivered (UCC §2-217)
B) Conditions 

i) Effect of a Condition
· Common law distinguished conditions precedent and subsequent:
· Condition Precedent = An event that must happen/not happen after formation of contract but before duty of performance

· If condition not met, duty to perform never arises (Inman)

· Condition Subsequent = An event that must happen/not happen after a duty of performance has arisen

· If condition not met than duty of performance discharged (Fursmidt)

· When condition is one party’s satisfaction, two standards apply (Fursmidt)

· If satisfaction as to matter of operative fitness, utility, or marketability, than objectively reasonable dissatisfaction required

· If satisfaction as to matter of fancy, taste, judgment, sensibility than only subjective dissatisfaction required

· Restatement only treats conditions precedent as conditions (Rest. §224)
ii) When an Event is a Condition
· Term in a contract could fall in one of four categories

· Promissory Condition – In most bilateral contracts, each party’s performance is conditional upon the other’s performance

· Condition – Fire in an insurance policy, or getting the flu in Carlill
· Promise – Not plowing the field in Howard
· Neither – Setting reasonable date in Chirichella
· Where language is ambiguous, presumption for promise (Rest. §261/Howard)

· Lack of conditional language and presence of “approximate” language led court to hold that a term was neither a promise nor a condition (Chirichella)

iii) Avoiding Conditions 
· Distinguish between waiver and estoppel
· Waiver = One party’s intentional relinquishing of a right

· Unilateral; only need prove the one party’s manifested intent (Clark)

· Conditions and promises may be waived, but not consideration

· At common law, irrevocable; UCC allows revocation (UCC §2-209)

· Estoppel = One party’s reliance justified by other party’s conduct

· Bilateral; must prove one party’s conduct and other’s reliance

· Where forfeiture would otherwise occur, a court may excuse the non-fulfillment of a condition (Rest. §229/J.N.A. Realty)

C) Breach

· To recover for breach, a party must first tender and demand performance

· Tender = demonstrate own offer and readiness to perform

· Demand = demand for other party’s performance 

i) Constructive Conditions
· Presumption that each party’s performance is conditional on the other party’s performance (Rest. §238/Kingston)

· Presumption that performances simultaneous; but if one party’s performance takes more time than the other, that party goes first (Rest. §234)

· If one party substantially performs, the other party is not excused, unless expressly conditional on exact compliance with terms (Jacob & Youngs)

· Unless breach is willful; than other party excused
ii) Prospective Non-Performance 
· At common law, statements or conduct by one party demonstrating an unwillingness or inability to perform at the time performance is due were considered an anticipatory repudiation (Hochster)
· Excused the other party’s duty of performance

· Granted other party right to sue before performance due

· Repudiation was irrevocable 

· UCC gives non-repudiating party more options (UCC §2-610)

· Also allows revocation of repudiation if no reliance (UCC §2-611)

· Where reasonable grounds for insecurity, one party may demand assurances (Rest. §251/UCC §2-609)

· Written demand requirement of UCC not strict, but if oral demand must be evidence that other party understood actually a demand (Scott)

· Failure or refusal to perform only excuses the other party’s performance when failure or refusal is a material breach (Lane)

· Six factor test of what constitutes material (Rest. §241)

· At common law, Perfect Tender Rule; buyer could reject goods if not exactly as specified in contract
· UCC limits applicability of the Perfect Tender Rule:

· Can contract around (§§2-718 & 719)

· Must be good faith rejection (§§1-201 & 304)
· Seller has a right to cure defects (§2-508)

· Right to cure absolute if within time given for performance

· Right to cure limited if outside time given for performance

· Only substantial performance required once buyer accepts (§2-608)

· Only substantial performance required in installment contracts (§2-612)

· When notice given, failure to cure under §2-508 is material breach (Ramirez)

· Presumption for divisibility of contracts unless parties specifically contemplate extension of credit (Tipton)
V) Defenses 
A) Deficiencies in Capacity

i) Incompetence
· Incompetents can incur only voidable contractual duties (Rest. §§12 & 15)

· Common law approach:

· First, must be possible for other party to be restored to status quo

· Then, test of party’s incompetence

· Traditionally a cognitive test; capacity to understand transaction

· Modern view; but for a mental disease or defect (Faber)

· Three types of evidence relevant under modern approach

· Claimant’s own testimony; problematic because biased 

· Psychiatric testimony; limited to issue of whether there is a disease

· Objective evidence; most persuasive evidence 

· Restatement (Second) approach (Rest. §15)

· Cognitive test

· Looser test if other party has reason to know of incompetence (Ortelere) 
ii) Infancy
· Minors can incur only voidable contractual duties (Rest. §§12 & 14/Webster)

· Exception where contract for a necessity

· If minor not emancipated, parents liable for necessity contract

· If emancipated, minor liable for own necessity contract

· Statute may abrogate the usual infancy doctrine (Shields) 

· UCC leaves all capacity issues to state law 

B) Improperly Obtained Assent

i) Misrepresentation
· Distinguish between innocent and fraudulent misrepresentation (Rest. §162)

· Fraudulent where party knows the statement is false

· Rescission available as contract remedy

· Damages also available by way of tort action for deceit

· Innocent when party doesn’t know statement is false

· Rescission of contract only available remedy (Halpert)

· Ordinarily, statement must be of fact, not opinion, but reliance on statement of opinion justified where party has special knowledge (Rest. §168/Vokes)
ii) Duress
· Most traditional view required an unlawful threat (Odorizzi)

· Common law economic duress uses a two part test (Austin Inst.)

· Threat to withhold performance that is due; and

· Other party’s inability to obtain cover from another source.

· Rest. requires improper threat and no reasonable alternative (Rest. §175)

· Improper threat more than just withholding performance (Rest. §176)
iii) Undue Influence
· Another two part test (Odorizzi):

· Party that is the victim must be unduly susceptible; and
· Must be excessive persuasion by the other party.  

· Restatement requires a relationship between the parties (Rest. §177)
· Undue influence plays a more limited role now that duress is broader

iv) Unconscionability
· Distinguish between procedural and substantive unconscionability:
· Procedural where the unconscionability arises from the circumstances surrounding the making of the contract

· Substantive where the term itself is the source of unconscionability

· Some courts have required both (Williams)

· The UCC and Restatement seem to allow for either (Rest. §208/UCC §2-302)

· Comments to §2-302 don’t define unconscionable, but authorize courts’ use of discretion to prevent bending of other doctrines’ rules

C) Mistake of Present Existing Facts

i) Mutual Mistake
· Where both parties are mistaken as to a basic assumption related to the facts at the time of contract, the contract is voidable (Rest. §152)
· Common law only allowed defense when mistake as to substance or identity as opposed to quality or value (Sherwood)

· A party’s conscious ignorance as to a fact precludes the defense (Wood)

· Conscious ignorance one way a party bears risk of mistake (Rest. §154)
ii) Unilateral Mistake
· If one party has reason to know the other is making a mistake than the contract is voidable by the other party (Rest. §153)
· Exception where mistaken party bears the risk under Rest. §154

· Party might also be affirmatively obliged to disclose facts (Rest. §§160 & 161)

D) Changed Circumstances

i) Impossibility & Impracticability
· Most traditionally, obligee liable for duties voluntarily undertaken (Paradine)
· Most states still apply in the lease context

· More modern rule allows defense when contract is impossible because the subject of the contract perished (Taylor)

· Personal service contracts excused when obligee dies (Rest. §262/CNA)

· Restatement allows defense where performance impracticable (Rest. §261)

· UCC grants commercial impracticability defense (UCC §2-615)

· Burden on defendant to prove impracticability (Eastern Air)

· Debate as to whether unforeseeability required (Eastern contra ALCOA)

· Market collapse alone not sufficient, but where caused by war, embargo, local crop failure or shutdown of supply, than standard is met (comment 4)
ii) Frustration of Purposes
· Performance excused where one party’s purpose frustrated (Krell)
· Modern view is for a two part test (Rest. §256/Lloyd)

· Intervening event must have been unforeseeable; and

· Value of purpose must be near completely destroyed.

· Split as to the effect of frustration defense

· Majority would allow recovery of monies paid

· Minority would allow deduction for reliance interest

· Third possibility to let loss lie where it falls

E) Allocation of Risk

i) Long Term Contracts 
· Relational Theory: long term contracts with intertwined relationships call for looser adherence to usual doctrine, maybe even reformation (ALCOA)
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