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 BOSTON UNIVERSITY SCHOOL OF LAW

To:  Students in Section C, 2005-2006
   Date:  June 16, 2006

From:  Mark Pettit

Subject:  Contracts Final Examination


The purpose of this memorandum is not to present a model answer but rather to provide some information about (1) what I was looking for on the final examination and (2) the grading procedures that I used.  I hope that the information provided will be of some use to you for future examinations.  I also hope that you will not view your grade or the examination itself as the measure of the course.  For my part I do not believe that the examination grade measures what you took from the course.  The grade is only the result of my best effort (using a decidedly imprecise system) to evaluate relative performance in writing answers to a particular set of questions on a particular day.  My hope is that you will remember this course by what happened in the classroom over the course of the year and not by the grades you received on the examinations.   I thoroughly enjoyed this year’s class.


If you have any questions about your exam or the grades after reading this memorandum and your exam, please do not hesitate to see me.  I can make available to you the highest-scoring answers of other students for each question.  This year I am attaching this memo to an e-mail message to the class.  You may pick up your exam (and a hard copy of this memo) from my secretary in Room 1134.  Please return your exam so that I can retain a complete set.  Feel free to make your own copy of either this memo or your exam.


I will address only what I think to be the major issues; each question presented several possible additional issues, and sometimes people earned points for discussing issues not included on my checklist.  It is important to keep in mind that there are no right answers.  I tried to formulate issues with good arguments on both sides.


When you pick up your exam, you will see on the back of the first page, or on the inside cover of your first bluebook if you did not type your exam, your raw scores for each question.  I assigned a total of 400 raw points for each of the three questions on the final exam.  The reason for the 400 figure is that it allowed me simply to add in the raw points from the mid-year exam for a total raw score that weighted the mid-year at 20% of the final grade (400 x 3 = 1200 plus 300 from mid-year = 1500 total possible points).  For each question, I assigned a number of points for each issue, depending on the importance and complexity of the issue.  This memo indicates how many points I allocated to each issue, and you can see what percentage of points you received for that issue.


The point totals can be misleading for a couple of reasons, however.  First, even if you missed an issue entirely you did receive some points.  For example, for a 50-point issue the minimum score might be 25, for a 100-point issue the minimum might be 60, etc.  Also, throughout the grading process, my efforts were directed at consistency and relative grading, rather than at an assessment of absolute performance.  Thus it is possible for you to receive the same number of points for two issues, even though one discussion seems somewhat stronger or more detailed, if most other people also wrote stronger answers on the same issue.  I tend to grade on the low side in order to leave enough room for exceptionally fine answers.  Usually the median grade for an issue is around 80% of the possible points.  Again, keep in mind that all the grading is relative, so that the absolute scores do not tell the story.


I graded each question separately (using three different orders), without knowing what the scores were on the other questions.  At the end of the process, I added together the raw scores on the three questions and the mid-year exam to get a total raw score.  I then had to convert the raw scores to the required distribution (that is, 0-5% A+; 20-25% A+, A, A-; 40-60% B+ and above; 10-50% B; 10-30% B- and below; 5-10% C+ and below; and 0-5% D and F).  

Despite the apparently large number of points that I used in an attempt to spread people out, in fact the raw scores were packed together pretty tightly.  The result is that I had to make grade distinctions on the very narrowest of margins—sometimes just one raw point.  I know that the results are arbitrary at these margins, but these distinctions are unavoidable under the curve requirements.  I have been a supporter of curve grading, however, despite its obvious problems.  Prior to the curve we had large disparities in grades, depending upon the particular grading practices of the instructors.  I think that some uniformity is necessary, particularly in the first year.  

The following is the chart of total raw scores and their corresponding grades:
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Be sure to let me know if you discover a calculation error.  The rules of the Law School allow grade adjustments for calculation errors (but not for any other reason).  I did not raise or lower any grades on the basis of classroom participation.

Question I  (Riverside Farms (“RF”) v.  Mama’s Pasta Sauces, Inc. (“MPS”))


I based this question on Brookside Farms v. Mama Rizzo’s, Inc., 873 F. Supp. 1029 (S.D. Tex. 1995).  I simplified the facts, changed a few facts, and added the part about the poisonings. 


There does not seem to be any problem with the validity or enforceability of the original contract between RF and MPS.  Although some early court decisions questioned the validity of requirements contracts, the Uniform Commercial Code (“UCC”) specifically recognizes their validity in section 2-306(1).  Moreover, the problem that some courts had with requirements contracts was that the buyer could choose to have no requirements at all, thus rendering the buyer’s promise illusory, and that problem disappears when there is a minimum quantity stated in the contract as in this case. 


Since basil leaves are goods under UCC 2-105(1), the UCC would apply by virtue of 2-102.  If somehow the court viewed the agreement to remove the stems as a separate contract (see discussion below), a court could view that separate contract as a services contract, not subject to the UCC.  In the actual case, the court applied the UCC throughout, and I think most courts would do the same.

1.  Attempted Modification.  (75 points)  The attempted oral modification of the contract to have RF remove additional parts of the stems in exchange for a price increase of $.50 per pound raises issues with the statute of frauds and the no-oral-modification (“NOM”) clause in the original contract.


UCC section 2-209(3) states that the UCC statute of frauds set forth in section 2-201 must be satisfied if the contract as modified is within the provisions of 2-201.  In other words, if the contract as modified has to satisfy 2-201, then the modification itself has to satisfy 2-201.  Section 2-201(1) states the general rule that contracts for a price of $500 or more have to be evidenced by a writing to be enforceable.  Since the contract here involves much more than $500, the statute of frauds must be addressed.


RF made deliveries of the basil leaves with the stems removed for two months and billed MPS for the increased price of $5.50 per pound.  MPS paid these bills in full.   UCC section 2-201(3)(c) provides in effect that an oral contract is binding with respect to goods that have been received and accepted.  Thus MPS cannot employ the statute of frauds to recover the additional $.50 per pound it paid for goods that it received.  MPS can argue, however, that the statute of frauds prevents enforcement of the oral modification with respect to the executory portion of the contract.  RF might point to section 2-201(2) and argue that, since both RF and MPS are merchants, when RF sent MPS a written bill for the increased price and MPS did not object within 10 days, the bill itself satisfies the writing requirement of the statute of frauds.


The contract contained a NOM clause.  Although NOM clauses were usually unenforceable under the common law, UCC section 2-209(2) provides that NOM clauses are effective.  Several people misconstrued the second part of 2-209(2) relating to the requirement of a separate signature.  The separate signature requirement applies when a merchant includes a NOM clause in a form contract and presents it to a non-merchant.  In that case the non-merchant must sign the NOM clause separately.  This requirement is to prevent surprises to non-merchants (often consumers).  In our case it seems likely that a court would find that both parties are merchants, so the separate signature requirement would not apply.  


Thus the NOM clause appears to be effective.  But, as we know all too well from the Wisconsin Knife Works case, an attempt at modification that does not satisfy the statute of frauds or violates a NOM clause may operate as a waiver under 2-209(4).  Several people were unclear about what would be waived in our case if there were a waiver.  I think MPS would be waiving its right to insist on the original price of $5.00 per pound.  RF can argue that the conduct of MPS in paying the increased price and getting the leaves with the stems removed for a period of two months is strong evidence of waiver by MPS. 


In Wisconsin Knife Works, Judge Posner took the position that attempted modifications could operate as waivers only if there was reliance on the attempted modification; otherwise, Judge Posner feared, 2-209(4) would simply swallow 2-209(2), and we would be back to the common law position that NOM clauses are ineffective.  Judge Easterbrook disagreed on the requirement of reliance.  In our case, it seems that RF could argue that it did rely by doing the extra work of removing the stems.  If the court buys this reliance argument, then it would not have to choose between the Posner and Easterbrook views.


If the court finds a waiver, it should then consider the effect of 2-209(5), which talks about retraction of waivers.  MPS might be able to retract its waiver and thus not be bound to the $5.50 price for the executory portion of the contract.  RF would try to argue that retraction would be unjust because RF materially changed its position in reliance on the waiver.  If RF spent money on altering or buying machinery to remove the stems, that might constitute sufficient reliance to prevent retraction; but simply doing the extra work in removing the stems, while sufficient reliance as to the executed portion of the contract, would probably not be sufficient to prevent a retraction of the waiver for the executory portion. 


Section 2-209(5) requires that MPS give RF reasonable notification of the retraction, and it is not clear if or when that happened here.  An additional important point to keep in mind is that if the waiver is retracted and the modification is ineffective as to the future, the price will return to $5.00 per pound but also RF will not have to remove the stems.  


RF might try to argue that the agreement to remove the stems for an additional $.50 per pound was not a modification of the existing contract, but rather a new, separate contract.  If the court agrees, then the NOM clause would not apply.  The statute of frauds arguably would not apply either if the court viewed the new contract as a services contract not subject to the UCC.  But the parties themselves seemed to consider the removal of the stems as a modification rather than as a new contact because they each agreed to note the new terms on the original contract.  In the actual case, the court treated the new agreement as an attempted modification and not a separate contract.

2.  Effect of Anti-Waiver Clause.  (50 points)  What is new and interesting about this case is that the contract itself contains an anti-waiver clause.  This clause is somewhat cryptically worded, and the court will first have to decide whether the clause was meant to apply to the situation that developed.  If the court decides that the clause does apply, it must determine what effect it has on the positions of the parties.


First, what does the clause mean?  It seems to say that there cannot be a waiver of performance without a signed writing declaring the waiver.  RF might point out that this clause is several paragraphs removed from the NOM clause, and was not intended to apply to modification agreements.  The issue here does not involve a failure to demand full performance, but rather a mutual agreement to add a term to the contract.


MPS would argue that the anti-waiver clause was intended to prevent just what RF is trying to do here—give effect to an oral modification.  Thus MPS’s failure to demand full performance of the NOM clause does not operate as a waiver of the NOM clause.  Since there was no signed waiver in this case, it does not matter what the UCC says about waiver; the explicit terms of the contract will control.  In the actual case, the court decided that the anti-waiver clause did apply to prevent waiver of the NOM clause.  The court said that the parties had effectively agreed to their own private statute of frauds for modifying the contract.  But the court went on to suggest that section 2-201(3)(c) trumps the anti-waiver clause with respect to the basil leaves that were already accepted and paid for.  MPS might argue that 2-201(3)(c) applies only to the statute of frauds requirements and not to NOM clauses.


In any event, there is still the question of the effect of the anti-waiver clause on the executory portion of the contract.  I think there is an interesting question of whether the parties’ intent trumps the statutory language in this situation.  In many places the UCC provisions specify that the statutory language applies “unless otherwise agreed.”  If the statutory language sets forth only default rules, then the parties can change the rules with their contract language.  But section 2-209(4) does not contain the “unless otherwise agreed” phrase.   If the legislators inserted the waiver possibility to prevent unfairness or fraud, should the parties be able to contract around that language?  Some courts think that at some point “actions speak louder than words,” and that continuous waivers by conduct should supersede even the most explicit contract language.  In the actual case, the court avoided what it thought would be the unfair result by looking to MPS’s promise to note the modification in writing on MPS’s copy of the original contract. 


3.  Failure To Keep Promise To Make A Notation on the Contract.  (25 points)  Both parties promised to make a written notation of the additional work and increased price on its copy of the original contract; RF kept its promise, but MPS did not.  Some people argued that this broken promise did not matter because a simple notation on the contract would not change anything anyway.  But the court in the actual case concluded that if MPS had made the notation it would have been effective to bind MPS to the changes.  The court pointed out that the UCC statute of frauds requires only “some writing . . . signed by the party against whom enforcement is sought.”  Comment 6 to 2-201 explicitly says that the writing does not have to be delivered to anybody.


The court invoked three doctrines to protect the seller from the buyer’s broken promise—promissory estoppel, fraud, and the requirement of good faith.  The court found that the seller could invoke promissory estoppel to enforce the buyer’s promise.  The buyer argued that it promised to make the notation but never promised to sign that notation.  The court found an implied promise not only to make the notation but also to do so in a manner that would be effective.  If the buyer did not intend to make the notation effective, the buyer would be guilty of defrauding the seller.  The court further found that the seller relied on the buyer’s promise, and that the seller’s reliance was reasonable.


The court also made an argument that the buyer was acting in bad faith: “Based on these actions, the Court finds that [MPS] cannot now invoke the no-oral-modification clause of the contract to bar Plaintiff’s claim that a valid modification occurred in this case.  To do so would be to reach the inequitable result that thousands of dollars could change hands over an extended period of commercial dealings between the parties, during which the Defendant knowingly and wilfully refrained from acting on the promise that induced the Plaintiff to continue shipments and then object to the course of dealing only when it has issued a bad check.”  The court then cited the good faith provisions of the UCC to support its conclusion that the UCC does not allow MPS to succeed in its efforts to defeat the oral modification.


I am not sure that all courts would agree with this court.  Perhaps some courts would argue that RF could not reasonably rely on an oral promise after signing a contract that clearly set forth a NOM clause.  RF is not a gullible consumer, but rather a business that should be able to protect its own legal interests.


4.  Changed Circumstances.  (75 points)  In the actual case, the buyer defended its failure to continue its performance under the contract on the basis that the seller breached first by demanding a higher price than was provided for in the contract.  The actual court rejected this defense as discussed above.  I created an additional possible defense for MPS by adding facts not in the actual case—namely, the facts about the poisonings of MPS’s pasta sauces.


Did the lethal poisoning of random jars of MPS’s pasta sauces excuse MPS’s obligation to purchase the minimum amount of basil leaves?  What about MPS’s obligation to pay for basil leaves already accepted?  UCC Section 2-615 allows for “excuse by failure of presupposed conditions.”  MPS has a strong argument that “performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made.”  The fatal poisoning of MPS’s sauces by an unknown criminal that caused MPS to have to withdraw all its sauces from grocery shelves and which drove MPS completely out of the pasta sauce business seems quite contrary to the assumptions on which the contract was based.  One important thing to note about section 2-615, however, is that by its terms it applies only to excuse sellers, not buyers.  Comment 9 to 2-615 states that “Exemption of the buyer in the case of a requirements contract is covered by the ‘Output and Requirements’ section both as to assumption and allocation of the relevant risks.”


The section on output and requirements is, as mentioned above, section 2-306.   The comments to 2-306 make it clear that the standard is good faith by the buyer.  If the buyer stops ordering in order to evade the contract, then the buyer is acting in bad faith and thus has breached the contract.  Comment 2 states: “a shut-down by a requirements buyer for lack of orders might be permissible when a shut-down merely to curtail losses would not.”  (Note that this is similar to the standard of good faith we studied in the Stop & Shop case involving percentage leases and closing stores.)  MPS again has a strong argument that it is not going out of business to avoid its contract with RF, it is going out of business because it does not have the money to stay in business.  Technically, however, 2-306 does not apply to our situation either.  That section provides a good faith standard for measuring requirements; in our case there is a minimum quantity stated in the contract from which MPS wants to be excused.


MPS might point to UCC section 1-103, which in effect preserves common law excuse doctrines not displaced by particular sections of the UCC.  MPS could argue that the impracticability principle of section 2-615 could be extended to buyers by 1-103.  RF could respond that section 2-615 displaces common law impossibility or impracticability.  If the drafters of the UCC wanted this section to apply to buyers as well as sellers, they could have done so easily.  Perhaps they did not do so because the buyer’s performance is only to pay money, and that duty has not become impracticable.  MPS could argue persuasively here that the poisonings actually made paying for the minimum quantity of basil leaves impracticable.  Since MPS could not sell its sauces, it did not have the money to pay for the basil.


Perhaps a better argument for MPS to make is one of frustration of purpose.  MPS’s reason for wanting the basil has been frustrated by the changed circumstances.  Although courts are quite cautious about excusing performance under the doctrine of frustration, MPS can argue that this case is exactly the kind of case for which the doctrine was developed.  RF has some possible responses on a couple of points.  


1.  Both parties were aware of MPS’s purpose for buying the basil, and both parties should have been aware of the importance of that purpose to the contract.  RF knew that MPS wanted the basil for its pasta sauces—MPS’s name communicates that fact.  If MPS stopped making pasta sauces, it would have no need for the basil.


2.  After the changed circumstances, the value of the seller’s performance to the buyer approached zero.  RF might argue that MPS did not go out of business completely; it might need some basil in its specialty foods.  MPS could respond that it did go out of the pasta sauce business completely, and had no use for 91,000 pounds of basil.


3.  The risk of the changed circumstances was not assigned to MPS by the contract.  It seems that MPS has a strong argument that the parties did not intend to allocate the risk of a murderer using MPS pasta sauce to commit his or her crimes.  RF might argue that although this particular circumstance might not have been foreseeable, it was foreseeable that MPS might not need 91,000 pounds of basil.  MPS could have provided an escape clause in the contract; instead it set forth a guaranteed minimum quantity. 


4.  The changed circumstance was not the fault of MPS.  We do not have many facts on this issue.  We do not know when and how the perpetrator poisoned the sauces.  RF might argue that MPS should have used tamper-proof packaging.  But it does seem harsh to suggest that MPS was at fault for these crimes.


If MPS were successful in invoking frustration or some other excuse doctrine, the court would excuse MPS’s duty to purchase additional basil totaling the 91,000-pound minimum.  I will discuss whether the court would excuse MPS from paying for the basil already accepted in the next section on remedies.


5.  Remedies.  (75 points)  A few people raised an initial question of whether MPS had breached the entire contract.  MPS had bounced a check for 2,000 pounds of basil, but the entire contract was for 91,000 pounds.  Perhaps RF was premature in bringing suit for lost profits on the 61,000 pounds of basil that MPS’s orders fell short of the minimum.  I was not really looking for a discussion of this issue.  Although the facts do not say so in so many words, I was assuming, as was true in the actual case, that MPS had repudiated all its obligations under the contract.


RF first seeks to recover the $5.50 price for each pound of basil that MPS had accepted but not paid for.  This would be the 2,000 pounds paid for with a bad check, and any other basil already delivered to MPS.  Depending on the enforceability of the modification increasing the price as discussed above, RF could collect either $5.00 or $5.50 per pound if the court finds that MPS was the breaching party.  If the court finds that RF was the breaching party because of its unwarranted demand for the price increase, then RF could recover in restitution for the value of the basil delivered to MPS, minus any damages MPS suffered from RF’s breach.


What can RF recover if the court finds that MPS’s performance is excused because of the frustration doctrine or some other excusing doctrine?  In that event RF probably could not recover for lost profits from the basil not yet ordered, but could RF recover for the basil already accepted?  It seems that the answer should be yes, but if the court were to apply the old rule of Chandler v. Webster (“let the loss fall where it lies”) then neither RF nor MPS could recover anything in court.  If MPS could return any unused basil, it is possible that the court would allow MPS to do so and not have to pay for that basil, or perhaps even get its money back.  Some courts would condition restitution to MPS on payment of reliance damages to RF.


If the court does not excuse MPS from its contractual obligations, what would RF’s damages be?  RF is seeking lost profits on the 60,000 pounds of basil that MPS’s orders fell short of the minimum.  RF does seem to be limited by the minimum figure, since lost profits on additional quantities would be too uncertain to prove.   RF has a duty to mitigate its damages.  RF might have to halt production under the MPS contract.  It would have to try to sell any basil that was already harvested for delivery to MPS; it cannot simply let the basil rot.  If RF sells the basil at a price lower than the contract price in the MPS contract, section 2-706 allows RF to recover the contract/resale differential.  Alternatively, RF could recover the contract/market differential under 2-708(1).


RF would try to recover lost profits under 2-708(2).  If RF could establish that its supply of basil exceeded the demand, then it could say that 2-706 and 2-708(1) were inadequate to protect its expectation interest.  But for MPS’s breach, RF would have sold 120,000 pounds, not 60,000.  Section 2-708(2) allows recovery in this situation of the difference between RF’s costs and its income from the sale of 60,000 pounds.


What about MPS’s remedies?  In the somewhat unlikely event that the court finds that the modification was ineffective and that MPS did not breach the contract, MPS might recover the additional $.50 per pound that it paid to RF.  (Under the facts, that is all that MPS is seeking in its counterclaim.)  The maximum recovery would seem to be $14,500, calculated as follows:  RF sought to recover for the 60,000 pounds of the 91,000-pounds minimum not ordered and accepted by MPS.  Thus, MPS ordered and accepted 31,000 pounds.  We know that MPS did not pay for 2,000 pounds (the check bounced).  Assuming that there was no other basil delivered to MPS that was not paid for, MPS would have paid for 29,000 pounds.  If MPS overpaid $.50 for each of these 29,000 pounds, the total amount overpaid would be $14,500. 

6.  General.  (100 points)  For each question, I reserved a quantity of points for the general quality of the answer.  This category mitigates to some extent the penalties to those who analyze and discuss well but who miss issues that I think are important.  On the other hand, it is more subjective and more subject to the vagaries of fatigue, perspective, etc.  For this category I use a "gestalt" method:  What is the general quality of the analysis and writing?  How thoughtful is the answer?  Does the form of the answer comply with the question being asked?  How consistent is the analysis?  Does the answer provide any new insights or approaches?  Does the answer take policy issues into account?  Are the arguments presented cogently?  Some instructors use only this method of grading, but I do not have enough confidence in my grading skills to use it as my sole method of grading.  I would be interested if you have any views on the fairest approach to grading essay questions.

Question II  (Dunn v. Quaker City Products, Inc. (“QCP”) and Marshall)

I based this question very loosely on the facts of Donahue v. Federal Express Corporation, 753 A.2d 238 (Pa. Super. 2000).  I changed facts and added issues.

1.  Contract or Promissory Estoppel.  (75 points)  Diane Dunn did not have a written employment contract at her old job, and it appears that she did not have a written contract with QCP.  Dunn might argue that the Employees Manual constituted a written contract, and I will discuss that argument in part 3 below.  When there is no employment contract setting forth a fixed term of employment or standards for termination of the employment, employment is said to be “at will.”  This means that either side could terminate the relationship at any time for any reason, or for no reason at all.  But this does not mean necessarily that there is no contract at all between the parties.  For example, if Dunn did her job satisfactorily, but QCP refused to pay her the promised salary, QCP could be in breach of a contract.  Oral employment-at-will contracts are not within the Statute of Frauds, since they can be fully performed within a year.

So Dunn might first argue that QCP has breached the oral employment contract between the parties.  If there is no written contract, there is no problem with the parol evidence rule.  But if Dunn argues that the contract was for her to become QCP’s chief financial officer after two years if she did a good job, or that her salary would double and she would get stock options, then there is a problem with the Statute of Frauds because this contract could not be fully performed within one year.  If she argues that the Employees Manual satisfies the Statute of Frauds, she might have a problem with the parol evidence rule if she wants to include Marshall’s promises as part of the contract. She might argue that Marshall’s promises amounted to a contract that she would not be terminated if she did a good job, but that phrase is so vague as to appear unenforceable.

Because of these problems with her possible contract claims, Dunn might advance a promissory estoppel claim.  She might argue that Marshall promised her a salary of $90,000 for the first year and that she could expect raises every year.  He further promised her that, if she did a good job, she would take his job when he retired, that then her salary would probably double, and she would get stock options.  He should have reasonably expected these promises to induce significant reliance on her part, since he made these promises in response to her direct question about job security.  She then actually relied on these promises in very substantial ways.  She left her job in Chicago with its higher salary.  She sold her house and uprooted her family to move to Philadelphia.  Finally, the court must enforce these promises to avoid a great injustice.  This is just the kind of case for which promissory estoppel was intended.  She would suffer great loss just for doing her job.  She instituted accounting and financial control procedures that immediately produced substantial economic gain to the company.  She discovered important financial irregularities and reported them to the company president.  Marshall then fired her for doing her job too well.

QCP and Marshall have several arguments to make in response.  First, QCP might argue that, even if Marshall did make promises to Dunn, he did not have authority to act as QCP’s agent to bind the company to these promises.  We do not have information about what express or implied authority QCP might have given to Marshall.  Dunn is likely to base her claim on apparent authority.  She might argue that Marshall, as the company’s chief financial officer, is one of the highest-ranking officers in the corporation.  He conducted the interview with Dunn, and he apparently acted for QCP in making the offer of employment to her.  QCP allowed her to come to work at the salary that Marshall had offered.  These actions by QCP would cause any reasonable person to believe that QCP had granted Marshall the authority to make an offer of employment in order to hire his own assistant.

QCP might argue that even if Marshall had apparent authority to conduct the interview and even to extend an offer of employment, no reasonable person would believe that Marshall had authority to promise that Dunn would become Marshall’s successor, and would receive the salary and benefits associated with that position.  Corporations have human resources departments and boards of directors to make decisions about who will be their key officers. 

Both QCP and Marshall might argue that Marshall never made any promises about job security or promotion to Dunn.  He said that he planned to retire, not that he promised to retire.  He conditioned the promotion on Dunn doing a “good job,” a phrase so vague as to be unenforceable.  He said that if she did become the CFO, her salary would probably double.  Marshall’s comments were at most predictions of what might happen, not promises about what would happen.  Dunn can respond that Marshall said, “If you do a good job . . ., you will take my job when I retire.”  He also said,  “ . . . and you will participate in QCP’s stock option plan for key officers.”  

It is possible to interpret the condition of Dunn doing a good job as a condition of satisfaction.  If so, Dunn would argue that an objective standard should apply since the job involves money and QCP can look at profit and productivity numbers to evaluate her performance.  She will argue that objectively she has done a very good job, since she recovered $500,000 of past due accounts, including $200,000 that QCP had lost track of and probably would not ever have recovered but for her work.  QCP will argue that Dunn’s performance cannot be measured simply by numbers.  Subjective factors like how well she worked with others in the office have an important effect on the productivity of the company.  Employers use at-will contracts precisely to retain flexibility to terminate employees when company officials subjectively believe that it is in the best interests of the company to do so.  Company officials know much better than courts what is in the best interests of the company.

Dunn can argue that, even if the court employs a subjective standard of satisfaction, her firing violated that standard.  She can argue that she was not fired because the company was honestly dissatisfied with the quality of her work.  Marshall fired her because she had exposed his improper use of company funds.  In fact, she had done too good a job.  Marshall and QCP might argue that she should have first questioned Marshall about his practices to see if there were reasonable explanations.  Instead she went outside of the chain of command and made allegations of serious misconduct; her behavior was disruptive of the smooth functioning of the company. 

QCP and Marshall have a strong argument that Dunn could not reasonably interpret any statements by Marshall as promises of job security.  When she asked him about job security and expressed her concern about moving her family, Marshall clearly and unequivocally told her that she would not get a fixed employment contract, and that QCP wanted only people who do not want term contracts.  After such a clear statement from Marshall, Dunn could not reasonably rely on any job security.  Dunn might respond that after Marshall told her that she would not get a term contract, he in effect told her not to worry about it because she would be retained and promoted as long as she did a good job.  Thus she was reasonable in believing that she would not be terminated unless she did not do a good job.       
2.  At-Will Employment and Exceptions.  (50 points)  As mentioned above, it seems that a court will probably find the employment relation here to be “employment at will.”  This means that the employer can terminate the employee for any reason or for no reason at all.  In the actual case, the employee made arguments that the court should apply exceptions to the employment-at-will doctrine.

One argument was that the employee provided sufficient additional consideration to change the status of the employment relationship.  Some cases have held that an employee can overcome the presumption of at-will employment by proving that the employee furnished additional consideration in the form of work not covered by the original employment contract.  Dunn can argue that she furnished at least $200,000, if not $500,000, in additional consideration above and beyond her stated duties.  QCP can respond that collecting past due accounts was simply part of her duties on the job, and not additional at all.  In the actual case, under significantly different facts, the court rejected the employee’s argument.  It is presumed that an employee will do everything possible to benefit the company in the performance of the employee’s duties.  Simply doing a superior job is not enough to change at-will status.

A stronger argument for Dunn is that her firing violated QCP’s obligation of good faith.  Several courts have held that the obligation of good faith that exists for every contract applies to at-will employment contracts.  A typical situation in which courts have found that firing an at-will employee violated the obligation of good faith is when an employer fires an employee in order to avoid having to pay that employee commissions earned on prior sales.   Dunn can argue that OCP and Marshall did not act in good faith in firing her.  They were dishonest about their reasons for firing her.  They did not fire her because they did not believe her allegations or because she acted inappropriately.  Rather, they fired her to cover up serious, and probably illegal, conduct.  The obligation of good faith precludes such a pretextual firing. 

In the actual case, the court rejected the lack of good faith argument.  The court distinguished between good faith in carrying out specific terms of the employment contract (like payment of commissions) and good faith in the decision to terminate.  The court held that there is no duty to terminate in good faith in a pure at-will contract.  I am not sure that all courts would agree, although most courts probably would.

Finally, Dunn could make a public policy argument.  She could claim that she was fired for being a “whistleblower,” and public policy should protect whistleblowers.  Courts should encourage company employees to come forward with information that would serve to protect company shareholders or the general public.  In some states there are statutes protecting whistleblowers.  In the actual case, the court construed this public policy narrowly.  The court reasoned that public policy prevents an employer from firing an employee for complying with a statutorily imposed duty.  But it does not prevent a firing just because a court believes that the firing is against general considerations of public interest not specifically incorporated in statutes or case precedents.  The court rejected the employee’s argument in the actual case.   

QCP could argue that Dunn did not have a legal duty to report alleged financial improprieties to the company president.  The situation would be different if the disclosures were made as part of required financial disclosures to government officials.  Courts have been cautious about imposing public policy limitations on at-will employment.  

3.  Employees Manual and Disclaimer.  (75 points)  Dunn will argue that the QCP Employees Manual sets forth terms of the contractual relationship between QCP and its employees.  Under this manual, employees have a three-step “Guaranteed Fair Treatment Procedure” (“GFTP”) for employee grievances.  Dunn invoked this procedure, but QCP denied her the use of steps 2 and 3 of the guaranteed procedure in violation of the provisions of the manual.  This violation constituted a breach of contract by QCP.

QCP might respond initially that Dunn admits that she did not even look at the manual until after she was fired.  Thus the procedure she now wants to make binding could not possibly have been part of the basis of the bargain when she came to work for QCP.  Dunn might respond that although she did not have specific knowledge of the procedure, she did rely on the fact that she would receive the same benefits and protections as the other employees of QCP.  Some courts have decided that actual knowledge of specific employee benefits is not a prerequisite for employee enforcement.  One reason is that requiring specific knowledge would involve difficult proof problems, and might simply encourage employees to lie about what they knew.  Secondly, there is a value in treating all employees equally, regardless of their actual knowledge.  

QCP might argue that nowhere in the manual does QCP promise to be bound by the GFTP.  QCP can change its policies at any time.  Dunn might respond that the manual says that the policy is “guaranteed.”  If the policy does not create any rights, then why is it there in the manual?  Is it to create the illusion that there are rights in order to snare prospective employees?  QCP has accused Dunn of unprofessional and destructive conduct. She should at least have the opportunity to prove that these charges are false.

Of course, QCP will point to the language of disclaimer on the final page of the manual in which QCP clearly states that the policies and procedures set forth in the manual “do not create contractual rights.”  Restatement (2d) section 21 states that “a manifestation of intention that a promise shall not affect legal relations may prevent the formation of a contract.”  QCP will argue that therefore nothing in the manual can be the basis of a contract claim or a promissory estoppel claim.  In Ferrera v. A. C. Nielsen, the court ruled that a disclaimer in an employee handbook made it sufficiently clear that the employer did not intend to be bound to the provisions of the handbook. 

Dunn can argue that in this case, unlike in Ferrera, the disclaimer was not conspicuous.  The disclaimer in Ferrera was on the first page and was preceded by the work “Important” in bold type.  In this case, the disclaimer was on the last page and apparently was not in bold type or highlighted in any other way.  If QCP wanted to deny all rights to all the procedures it spelled out at length in the manual, it had to do so in a way that would bring it to the attention of most employees.  Dunn might argue that the Evenson case is directly on point.  In that case, the court said: “Furthermore, even if there is a disclaimer in the manual, an employer may nevertheless be found to have manifested an intent to be bound by its terms if the manual contains mandatory termination procedures or requires ‘just cause’ for termination.”

Finally, Dunn can argue that the Evenson court found that actions indicating that company officials treated the employee manual procedures as binding could override the language of disclaimer.  It is a kind of “actions speak louder than words” argument that courts sometimes employ in a wide variety of contexts.  In this case, QCP officials recognized the GFTP by proceeding through step 1 in Dunn’s case.  Dunn would also try to get evidence of QCP’s use of the GFTP in other cases of employee termination.

QCP might respond that the whole issue of the conspicuousness of the disclaimer is irrelevant in this case because Dunn admits that she did not even look at the manual.  In any event, the disclaimer was clearly stated and was on the last page of the manual.  If QCP wanted to hide the disclaimer, it would have buried it somewhere in the middle of the manual.  Most courts give effect to clearly stated disclaimers, and the court should do so in this case.  The effect of holding companies to their employee manuals despite their disclaimers would result in companies deciding not to have employee manuals at all, to the detriment of employees in general. 
4.  Duty To Mitigate.  (50 points)  QCP will argue that Dunn could have significantly, if not completely, reduced her damages by taking her old employer’s job offer in Chicago.  That job was in the same field (corporate financial matters) as the QPC job and carried a higher salary.  She had chosen to work at that job before coming to QCP, and that is some indication that that she did not find that job inappropriate for her skills and interests or demeaning in any way.  Moreover, her former employer indicated a willingness to discuss raising her salary even further and giving her a new title.  At the very least, Dunn had an obligation to see what her old employer was willing to offer her.  QCP might argue that Dunn’s real reasons for turning down the Chicago job were not professional at all, but purely personal.

Dunn will argue that the Chicago job was both different from and inferior to her job at QPC—and that is why she left that job, at considerable personal inconvenience, to take the QCP job.  The QCP job offered the likelihood of promotion to the CFO position.  That position also carried with it a greatly increased salary, potentially lucrative stock options, and the opportunity to set financial policy for the corporation.  

Restatement (2d) section 350 sets out the standard for avoidability of damages.  If the injured party could have avoided loss “without undue risk, burden or humiliation,” then the injured party cannot recover damages for that loss.  The facts here present the interesting question of the extent to which personal factors should be considered.  In the Shirley MacLaine case, the majority was solicitous of Ms. MacLaine’s career choices, but that case did not clearly involve the personal and family considerations presented here.  Should the court take into account the impact of Dunn’s choices on her husband and son in assessing whether taking the Chicago job was an undue burden??  I suspect that personal and family considerations would be given less weight as the job became higher up in the company hierarchy.  In other words, a court probably would be more likely to require a CEO to relocate than a file clerk.

Dunn might argue that consideration of personal and family issues is necessary to protect adequately victims of employer breaches of contract.  But for the breach, the family considerations would not be a problem.  QCP might argue that it should not be required to subsidize Dunn’s husband or child.  Employers cannot consider marital status in making hiring decisions, so marital status should not be considered in assessing damages. 

QCP will argue further that it is not credible that there is no job available in all the Philadelphia area that is comparable to the QCP job.  Dunn might point to the language of Restatement (2d) section 350(2): “The injured party is not precluded from recovery by the rule stated in Subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.”  The court will have to make a factual finding as to whether Dunn made reasonable efforts to find a comparable job.

5.  Remedies.  (50 points)  The first remedy that Dunn seeks is reinstatement of her job as assistant to the CFO of QCP.  Almost everyone assumed that the court would not grant reinstatement, and that may be the right answer. But I am not sure that the answer is obvious.  There is a strong general rule that courts will not specifically enforce personal services contracts.  One reason for the general rule is that forcing someone to work for someone else smacks of involuntary servitude, even if the employee promised to do that work.  But here the order would be against the employer, and the involuntary servitude argument does not really apply.  Some older courts invoked the doctrine of mutuality of remedy: since the employer could not get specific performance against the employee, it is only fair that the employee cannot get specific performance against the employer.  The doctrine of mutuality of remedy is largely disfavored today, however.  Finally, courts do award reinstatement of employees in some employment discrimination cases.  

 On the other hand, as many people noted, there are other problems with granting reinstatement to Dunn.  First, for how long would QCP have to keep Dunn as the assistant to the CFO?  Since there is no fixed term of the contract, the court has no basis for choosing any particular length of time.  There is also a particularly acute forced association problem here.  The court should be reluctant to force QCP and Marshall to employ Dunn as Marshall’s assistant after she accused him of improper behavior.  Dunn might argue that if QCP and Marshall feel so strongly that Dunn should not continue to work for Marshall, QCP could have her report to someone else, or simply pay her salary without using her services.  QCP might argue that courts should not tell companies how to allocate their personnel, and requiring QCP to pay for services not received would amount to a penalty.  QCP might try to convince the court that any kind of specific performance would involve the court in messy administrative duties that the court should avoid.

A fallback position for Dunn might be to ask the court to order QCP to proceed with steps 2 and 3 of the GFTP. She might not trust QCP to treat her fairly in this process, however.  And the court is unlikely to want to exercise close supervision of the process.  But I think that this remedy remains a possibility.

Dunn also seeks monetary damages.  Could she recover expectation damages?  If QCP had performed the contract, QCP would have continued to pay Dunn’s salary.  But the same large problem exists for expectation damages as for reinstatement: for how long a period of time would the court order lost income?  There is no basis for choosing any particular time.  A few courts have ordered payment of a year’s salary on the ground that when an employer sets a yearly salary, there is an implied promise that the employee will at least have the opportunity to earn the full amount of the salary.  But most people do not accept this argument when the employment contract is clearly an at-will contract.  A court is even less likely to award future raises or compensation for lost stock options since the amounts of these losses are not provable to a reasonable degree of certainty.  There would be a similar certainty problem with calculating a monetary amount for damage to Dunn’s career.

Dunn might be most likely to recover reliance damages.  These might include costs of moving.  Could she recover for lost income from her Chicago job?  There is again the issue of for how long a period of time.  Mixed up with that issue is the duty to mitigate discussed above.  If Dunn prevails on a theory of promissory estoppel, then the court can limit the amount of the recovery “as justice requires.”  This often, but certainly not always, translates into reliance damages.

Dunn might try to make a claim in restitution.  She might argue that she conveyed a benefit of $500,000 (or at least $200,000) on QCP, and that it would be unjust for QCP to retain that benefit without paying for it.   QCP has a couple of arguments to make in response to a restitution claim.  First, as mentioned above in part 2, QCP can say that collecting these amounts was part of Dunn’s job, and that QCP paid for those benefits by paying her salary.  Secondly, as we saw in Cotnam v. Wisdom, courts would not ordinarily order restitution in the full amount of the money recovered.  Rather, the court would order QCP to pay only what it would normally cost to pay someone to make these collections.

Finally, Dunn might possibly seek punitive damages.  She might argue that QCP lied about why they fired her, and that the real reason was to cover up a fraud on the shareholders.  The court should use punitive damages to punish and deter this type of behavior.  QCP might argue that courts award punitive damages for breach of contract only when a contracting party gets something of value from his contracting partner by making promises that he did not intend to keep at the time he made those promises.   Even Dunn’s version of the facts does not amount to this kind of fraud.  
6.  General.  (100 points)  See the description of the general category given for Question I above. 

Question III (MK Construction Co. v. Glendal and insurer)

I based the facts for this question on K & G Construction Co. v. Harris, 223 Md. 305, 164 A.2d 451 (Ct. App. Md. 1960).  This case appears in some Contracts casebooks.

1.  Was MK Justified in Withholding Progress Payments?  (150 points) The issues presented by these facts are intertwined in the sense that analysis of later events depends on how the court views earlier events.  The first question, and this was called “the vital question” in the actual case, is whether the general contractor (“MK”) had the legal right to withhold progress payments to the subcontractor (“Glendal”) or whether the withholding was a breach of the contract between the parties.  An analysis of this question involves several sub-issues.


This general question depends first on whether Glendal committed a breach of contract before the first progress payment was due.  On July 24 Glendal submitted a bill in the amount of $15,000 for work done in June in compliance with the contract’s requirement that bills be submitted by the 25th day of the month following the month in which the work was performed.  The contract called for MK to pay 90% of that bill (or $13,500) within ten days of receipt of the bill—that is, by August 3.  On August 2 one of Glendal’s workers had an accident that caused an estimated $34,000 of damage to MK’s property.  There is no suggestion that Glendal’s work was unsatisfactory in any other way.


Did the accident justify MK’s failure to make the August 3 payment?  MK can claim that it had a right to make sure that Glendal or Glendal’s insurer paid for the full cost of damage to the partially completed house before making any payment to Glendal.  The amount of the estimated damage was more than twice the amount of the bill for the June work.  MK will cite the language in section 2 of the contract that no payments will be made until the subcontractor’s insurance responsibilities in section 3 have been met.


Glendal might argue that he had already met the requirements of section 3.  He had obtained adequate insurance with a company satisfactory to MK.  MK had no problem with Glendal’s insurance arrangements on August 2 or August 3.  In fact, MK joined with Glendal in submitting the $34,000 claim to Glendal’s insurer.  It was only when the insurance company denied liability for any amount over $1,000 that MK became dissatisfied.  And it seems safe to assume that MK did not learn of the insurance company’s position until after August 3.  Yet MK did not make the August 3 payment.  Glendal might even argue that MK beached its obligation of good faith by claiming to be dissatisfied with the insurance company when in fact it was not the company but the company’s decision that caused MK to withhold payment.  


Glendal might argue that the bulldozer accident was a tort, not a breach of contract, and thus did not affect MK’s duties under the contract at all.  The reason for having insurance is to allow the contract to continue to be performed after an accident.  Moreover, MK did not ask Glendal to stop work until the insurance matter was settled.  MK allowed Glendal to continue work, and then refused to pay for the July work as well.


MK can argue that the accident was a violation section 1 of the contract, which required that all work be performed “in a workmanlike manner, and in accordance with the best practices.”  It is neither workmanlike nor a best practice to drive a bulldozer into a house.  In the actual case, the court agreed with the general contractor that the actions of the subcontractor’s bulldozer operator violated this section of the contract. Glendal can argue that section 1 was meant to cover substandard quality of work, not accidents.


If the court decides that Glendal breached section 1 of the contract, the next question might be whether section 1 is a mere promise or a condition precedent to MK’s duty to pay.  We studied this issue in the Howard v. Federal Crop Insurance Corp. case.  
If section 1 is a promise, then Glendal has to pay the damages caused by breach of the promise, but MK still has the duty to pay.  If section 1 is a condition precedent, then MK does not have to pay until the condition is satisfied.


Glendal can argue that the contract language is the language of promise.  Section 1 states what the subcontractor shall do; it does not state what the consequences of a failure to comply would be for the contractor’s duty to pay.  Moreover, the drafter of the contract knew how to use language indicating a condition precedent, since section 2 employs the language of condition: “No payments will be made under this contract until the insurance requirement of Section 3 has been complied with.”  In addition, it would not make sense for a subcontractor to agree not to be paid at all for work that fell short of best practices.  Indeed, the contract specifies exactly what happens if the general is not completely satisfied with the work: section 2 provides that the general does not have to pay the final 10% of the bill until it is satisfied that all work has been satisfactorily completed. 


MK can argue that ever since Kingston v. Preston there has been a presumption of the dependency of covenants.  In case of doubt, courts construe contractual duties as mutually dependent.  The court in the actual case accepted this argument. It stated, “It would, indeed present an unusual situation if we were to hold that a building contractor, who has obtained someone to do work for him and has agreed to pay each month for the work performed in the previous month, has to continue monthly payments, irrespective of the degree of skill and care displayed in the performance of the work, and his only recourse is by way of suit for ill-performance.”  I am not sure that all courts would agree. 

Another possible way to analyze these facts is to ask if Glendal’s breach, assuming that Glendal did breach, was a material breach.  A material breach relieves the other party from its duty to perform its obligations under the contract.  We studied this issue in the Lane Enterprises case, among others.  In Lane the court quoted the five factors for judging materiality set forth in Restatement (2d) section 241.  These factors arguably cut in different directions, and would not clearly answer the materiality question in our case.  The Lane court ultimately used the ratio of the value of the withheld performance to the total value of performance to decide materiality.  Unfortunately, the facts in our case do not set forth the total contact price.  Presumably the relevant ratio would be $33,000 ($34,000 loss minus $1,000 insurance payment) divided by the total value of Glendal’s performance.


MK can argue that the $34,000 loss was more than twice the amount of the first withheld payment and more than the amounts of the first and second withheld payments combined.  It might be difficult for Glendal to argue that the amount of the loss was not material. 


Glendal might argue that MK should have demanded assurance that the insurance claim would be successfully resolved before withholding the progress payments.  MK might respond that a demand for assurances is an option for an injured party, not a requirement. 
2. Was Glendal Justified in Walking Off the Job? (50 points)  Assuming that 

MK was not justified in withholding the progress payments, did Glendal then have the legal right to discontinue his work on the project, as he did?  One issue that remains undecided in the facts is which party was right about Glendal’s liability for the damage.  In the actual case, a jury ultimately held that the general contractor was entitled to the full amount of its claim.  But at the time when the parties had to decide what to do under the contract, the dispute remained unresolved.


Did Glendal waive his right to stop work because of nonpayment by MK when he continued to work long after MK’s refusal to make the first progress payment?  Glendal can argue that he acted entirely appropriately.  He did not stop work when MK failed to make the August 3 payment because (presumably) at that time the parties did not know what the insurance company would decide about their joint claim.  When MK refused to make the second payment, and the insurance company position was clear, Glendal promptly stopped work.  Glendal might also attempt to argue that he could not waive consideration in any event, an argument we saw in Clark v. West.  MK could respond to this last argument by stating that the waiver would not be of the consideration itself but rather of the time at which the payments must be made.  Just as a party to a contract could waive the time set for completion of the work, a party could waive the time for payment.


MK might also attempt to make the opposite argument—that Glendal stopped work not too late but too soon.  MK might argue that it made it clear to Glendal that it would pay him the full contract price for all his work minus the damages caused by his employee in the bulldozer accident.  Since this was the full amount that MK would legally owe Glendal, Glendal should have continued to perform the contract, and his failure to do so was a breach of contract.  At the very least, Glendal should have made a demand for assurances under Restatement (2d) section 251 before discontinuing his performance.  (It does seem that both parties might have improved their legal position by using a demand for assurances.)


Glendal has a few possible responses to MK’s argument that Glendal had no legal right to walk off the job when MK refused to pay Glendal anything after he submitted the second bill.  Glendal can argue that it would violate a fundamental provision of the contract, and would be grossly unfair, to require him to continue to work without getting paid.  He has to pay his bills on time, and he cannot do so without receiving the progress payments that MK explicitly agreed to make.  Moreover, if he continued to work after the second non-payment, MK’s argument above that Glendal waived his right to timely payments would be greatly strengthened. 


 Glendal might argue that he could even be found to have violated his duty to mitigate damages if he continued with the work under the contract. Finally, Glendal would point out that he sent a registered letter to MK offering to return to work as soon as he received payment for work already done.  He acted in good faith at all times.  Glendal might argue that his registered letter amounted in effect to a demand for assurances. 


MK could argue that Glendal did not make a proper demand for assurances because he stopped work before sending the letter.  Also, the letter did not make it clear that it was a demand for assurances.  In fact, the letter made no demand; it simply offered to return to work upon payment.


If the court finds that Glendal had no legal right to stop his performance of the contract, then there seems to be little doubt that MK was justified at that point in terminating the contract and hiring another subcontractor to do the work.  In the actual case, on only slightly different facts, the court held that the general was justified in withholding the progress payments, that therefore the subcontractor was not justified in abandoning his work under the contract, that this abandonment constituted a total breach by the subcontractor, that the general contractor was justified in hiring another subcontractor, and that the subcontractor was liable to the general for the increased cost of the excavating work.  The fact that the court decided the case in this way does not mean that this is the right answer.  I think that this is a close case and that courts might well differ in their responses to these facts.  In any event, as you know, it is the marshalling of arguments and not the ultimate conclusion that is most important in answering my exam questions.
3. MK’s Remedies.  (50 points)  MK brought an action against both Glendal and

Glendal’s insurer to recover $34,000 for the damages caused when Glendal’s employee drove a bulldozer into a house owned by MK.  There is an initial issue of what caused most of the damage, the bulldozer or faulty design of the house.  We do not have any facts on this issue, and it is not an issue of contract law in any event.  Assuming that the total amount of the loss was caused by the bulldozer operator’s negligence, there seems little doubt that MK should be able to recover the $34,000. 


 The interesting question is whether MK could recover from the insurance company.  Since there was apparently no contract between MK and the insurance company, MK would have to argue that it was a third party beneficiary of Glendal’s contract with the insurance company.  Did the contracting parties intend the contract to benefit MK?  If the policy covered all Glendal’s work in whatever contracts he might enter into, then it is not likely that a court would find that MK was an intended beneficiary.  On the other hand, if this policy was purchased for this particular job in order to fulfill section 3 of the contract between MK and Glendal, then a court would probably conclude that MK was an intended beneficiary.  The fact that Glendal and MK filed a joint claim with the insurance company for the bulldozer damage is some evidence that MK was an intended beneficiary.  


Note that even if a court finds that the insurance company is liable directly to MK under a third party beneficiary theory, Glendal remains liable to MK as well.  Delegators of duties do not free themselves of their duties.  MK could recover from Glendal, and Glendal would have a claim against his insurance company for failure to pay him for a covered loss.  Of course, MK could recover only once even if it had valid claims for the entire amount against both Glendal and Glendal’s insurance company. 


MK is also seeking $4,500 from Glendal that MK claims is the additional amount over the original contract price it had to pay another subcontractor to complete the excavating and earth-moving work.  This claim is curious for a couple of reasons. First, how does MK know that it had to pay $4,500 more than it would have had to pay Glendal under the original contract?  The contract with Glendal did not state a fixed price.  Glendal was to submit bills as it completed each month’s work.  Second, how reasonable is it that MK had to pay another subcontractor $4,500 more than the original contract price when Glendal did $40,000 of work and did not get paid anything?  These facts raise questions about what efforts MK made to get the best price for the substitute contract. Perhaps a court would find that MK did not make reasonable efforts to mitigate its damages.  I took the facts for this claim from the actual case (simply changing the dollar amount).  In the actual case, the parties stipulated the amount of the increased price, so the court did not examine either of these troubling aspects of the claim for the increased price and awarded the full amount.


MK also seeks to recover $10,000 from Glendal as damages for delay in completion of the project caused by Glendal’s breach.  Assuming MK could prove that Glendal’s breach did cause delay, can MK recover these damages?  These damages would be recoverable in theory under the expectation measure of damages.  It does not seem that foreseeability would be a problem; if you stop performance it seems reasonably foreseeable that it will take longer to get someone else to complete the job and that the delay would cause economic loss.  The greatest problem would seem to be meeting the certainty requirement.  MK would have to prove the amount of these losses to a reasonable degree of certainty.  The court would want to see exactly how MK calculated these damages.       

4. Glendal’s Remedies.  (50 points)  Glendal is claiming $40,000 from MK for  

work done under the contract.  If the court finds that MK is the breaching party, then Glendal could choose between an expectation recovery and a restitution claim.  Under expectation he could recover the contract price of the work.  Under restitution he could recover the value of the work to MK in the sense of what MK would have to pay on the market to get that work.  He would have to prove the amount of the claimed recovery to a reasonable degree of certainty.


What if the court finds that Glendal is the breaching party?  Many people made the point that Glendal could still recover the value of the work done minus any damages suffered by MK because of Glendal’s breach.  We learned that the modern view, seen in Britton v. Turner and the Second Restatement, is that a breaching party can bring a claim “off the contract” in restitution and recover the excess of the value furnished over the damages caused by breach.  But notice what MK is saying in this case.  As mentioned above in part 3, MK is saying that even after receiving the $40,000 of work from Glendal it still had to pay $4,500 more than if it had paid the full contract price to Glendal.  If we accept this as fact, then MK was not unjustly enriched by Glendal.  In other words, MK’s damages exceeded the value of the work received from Glendal.


Finally, Glendal is also claiming $28,000 for lost profit resulting from the fact that he could not complete the job.  Of course, Glendal cannot recover this amount unless the court finds that MK, and not Glendal, breached the contract.  Lost profit would be recoverable if Glendal can prove the amount of this loss to a reasonable degree of certainty. Glendal would also have a duty to mitigate by making reasonable efforts to find other work.

5.  General.  (100 points)  See the description of the general category given for Question I above.


I hope that this memo has been useful to you, both to explain the exam and to provide some insight that might be helpful in future exams.  It is a long memo, and could be made much longer.  Obviously, I did not expect anyone to discuss all the points discussed in this memo.  If you would like to see some good exam books written by your classmates with the raw point totals for each issue, please let me know.


Please let me know if you have any suggestions for correcting or improving this memo, or for improving my general methods of exam writing and exam grading.  Please remember to return your exam when you have finished reviewing it.  Thank you again for a very enjoyable year.   I hope to see you in the classroom again, and to keep in touch with you as you pursue your careers.

