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BRIEF – 61 - 9/4/07

Hawkins v. McGee,
Supreme Court of NH

84 N.H. 114, 146 A. 641 (1929)

FACTS:

· Operation to remove scar tissue from plaintiff’s hand
· Was told would be in hospital 3-4 days – NOT BINDING
· Doctor said to have made guarantee (contract) as to result of operation. 100 % perfect hand.
· Jury instructed to consider 1) pain and suffering of plaintiff and 2) ill effects of operation.
· Appellate court found definition of damages to be erroneous, as they should put Plaintiff in same position as had contract been fulfilled.
· Damages should have been difference between good hand and resulting hand (not to include pain and suffering).
PROCEDURAL HISTORY:

ISSUE:

· Does a verbal guarantee of the result of the result of an operation  by a Doctor constitute a contract between Doctor and Patient, if said guarantee is used to convince patient to consent to the operation? OR Should damages from breech of contract include pain and suffering?
HOLDING:

· Yes

RATIONALE:

3 Williston, Cont. 1338-1441 – Damages in law of contracts is intended to compensate for breech in terms of contract – recovery based on what defendant should have given plaintiff.

Davis v. [New England Cotton Yarn Co.], 77 N.H.403, 404… - “only losses that can be said fairly to come within the terms of a contract are such as the parties must have in mind when the contract was made, or such they either knew or ought to have known would probably result from a failure to comply with its terms.

BRIEF – 64 – 9/04/07

McGee v. United States Fidelity and Guaranty Co.,
US Court of Appeals, First Circuit,
53 F.2d 953 (1931)

FACTS:
· McGee settled with Hawkins for the sum of $1,400, and filed suit against Defendant for $1,400 plus attorney’s fees. Court found that if found liable, defendant would owe $4,248.48.
PROCEDURAL HISTORY:

ISSUE:

· In the event of a special contract outside of scope of “malpractice, error, or mistake”, is malpractice insurer responsible for damages
HOLDING:


No.

RATIONALE:
BRIEF – 79 – 9/5/07

Tongish v. Thomas

Supreme Court of Kansas,

51 Kan. 728, 840 P.2d 471 (1992)
FACTS

· Dennis Tongish entered into contact with Dacatur Coop Association (Coop) on April 28, 1988 to grow 160 Acres of sunflower seeds, to be purchased by Coop at $13 per hundredweight large and $8 per hundredweight small seeds, to be delivered in thirds by 12/31/1988, 3/31/1989 and 5/31/1989.
· Coop resells to Bambino for same price, plus $0.55 handling fee per hundredweight.
· Tongish delivered in October and November.
· In January a dispute arose over the amount of dockage charged to Tongish, (claimed Coop mixed Tongish’s seeds w/ other farmers’ seeds) which was resolved by Coop issuing an additional check to Tongish.
· On 1/3/1989 Tongish notified Coop that he would no longer be delivering any seeds.
· Tongish sold remaining seeds to Danny Thomas for approx $20 per hundredweight.
· Thomas paid approximately half of the $14,714.89 due (additional profit of $5153.13)
· SEE PROCECURE
PROCEDURE

· Tongish filed against Danny Thomas for breech of contract.
· Thomas paid the remainder of that due to Tongish into the court.

· Coop intervened seeking damages for Tongish’s breech of contract

· Bench Trial

· Trial court found in favor of Coop, awarding damaged based on Coop’s expected profits.

· Coop appealed.

· Appellate court agreed w/ Coop and remanded case to be determined based on difference between market and contact prices.

· Tongish Appealed.

· Supreme Court concurred w/ appellate court.
ISSUE

In the event that a buyer has protected themselves against market fluctuations with a contact to resell a good, if a seller breeches a contract without valid reason, should damages be calculated based on the general rule of expected income or the more specific rule of market v. contract price?
HOLDING


Damages should be calculated as market vs. contract price.
RATIONALE

If there is a dispute between whether to apply a general or specific statute, the specific one is applied unless there is evidence that the legislature meant for the general statute to control.

Contract/market is the specific statue

As Tongish has an effective price floor of the price laid out to him by Coop, his risk was largely mitigated in the terms of the contract.

Rewards for damages should be calculated to encourage efficiency of markets and honoring of contracts. (Restitution)
BRIEF – 913 – 9/07/07

Groves v. John Wunder Co.

Supreme Court of Minnesota,

205 Minn. 163, 286 N.W. 235 (1939)
FACTS

· S.J. Groves & Sons Company (Groves) owned 24 acres near Minneapolis that could be easily reached by rail and was zoned as heavy industrial property.
· Principal value was in the sand and gravel contained therein; Groves had a plant in place to excavate and screen the gravel.
· Defendant (Wunder) owned and operated a similar plant.
· In August 1927 Groves and Wunder made a contract for Wunder to lease Groves’ property for 7 years. D got use of Groves screening plant and agreed to vacate the property with “a uniform grade, substantially the same grade now existing at the roadway.”
· Groves got $105,000 for the contract.
· Defendant had and did not exercise right of renewal.
· Defendant deliberately breeched, leaving excess overburden and extracting only the best gravel.
· Cost to fulfill terms of contract approx. $60,000
· Reasonable value of property assuming contract had been fulfilled is $12,160
HISTORY

P (Groves) filed suit against D (John Wunder Company) for breech of contract.

Judgement for plaintiff for slightly over $15,000 (reasonable value of property, plus interest)

Plaintiff appeals due to disappointment with sum.

Judgment reversed; new trial. One dissent.

ISSUE

In the event that a contractor breeches a contract, should the damages be calculated in terms of a) the amount of money required to complete the contract or b) the value of the property as with the contract completed and the value of the property now?
HOLDING


Value to fulfill the contract.

RATIONALE

· Previous opinion rewarded breech of contract
· Law aims to give disappointed promisee, in monetary terms, what he was promised.
· Restatement, Contract, §346 states that, to paraphrase, unless there is the need to tear down a building or some similar economic waste, the damages will be the cost to fulfill contract.
Dissent

· Rule of damages is compensation, not punishment – “If the application of a particular rule for measuring damages to given facts results in more than compensation, it is at once apparent that the wrong rule has been adopted.”
· Action is for damages, not for specific performance
Youngs, Inc. v. Kent – “The owner is entitled to the money which will permit him to complete, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained. When that is true, the measure is the difference in value.”

· BRIEF – 918 – 9/11/07


Peevyhouse v. Garland Coal Mining Co.

Supreme Court of Oklahoma, 382 P.2d 109 (1962),

Cert. denied, 375 U.S. 906 (1963)

FACTS

· P, Wille and Lucile Peevyhouse, contracted with D, Garland Coal Mining Company, in November 1954

· Contract was performed, except that D failed to perform remedial and restorative work

· Experts testified that cost to complete is $29,000

· Decrease in value of farm around $300

· Jury instructed that it can consider ‘cost of performance of the work D agreed to’ together with “all of the evidence offered on behalf of either party” (19) opening the door for the decrease in value.
PROCEDURE

· P sued D for breech of contract in the amount of $25,000

· Jury found for P in amount of $3,000

· P appeals and D cross-appeals

· Supreme court adjust award to $300

ISSUE

For breech of contract, should the promise breaker pay for cost to fulfill contract or change in value to property if promisor could foresee the cost of fulfillment at time of contract?


HOLDING

Change in property value.

RATIONALE

· P relies on Groves v. John Wunder Co.
· D relies on 3 cases (920)

· ALI Restatement calls for cost of fulfillment if “does not involve unreasonable economic waste” (921)

· “economic waste” and proportionality of cost of performance to benefit thereof

Dissent:

· Breech willful and in bad faith

· Defendant knew when entering into the lease about costs to perform contract.

· D has not made any attempt to substantially perform

· Plaintiffs entitled to specific performance.
BRIEF – 86

Hadley v. Baxendale

In the Court of Exchequer,

9 Ex. 341, 156 Eng. Rep. 145 (1854)

FACTS

· Ps own a mill.

· D operates under the name Pickford & Co.

· On 11 may the mill stopped due to broken crankshaft

· Steam Engine manufacturer by Mseers. Joycy & co. at Greenwich

· Fracture discovered on May 12. Necessary to send broken shaft to Greenwich to cast a new one.

· On May 13 Ps’ servant went to Ds’ office and informed Ds’ clerk of situation.

· Servant was told that if the part could be at their office by noon, it would be in Greenwich the following day.

· It was delivered to Ds before noon on May 14, and Ds were paid 2l 4s for the carriage of said part.

· At that time, Ds’ clerk was told that a special entry, if required, should be made to hasten the delivery.

· Delivery to Greenwich was delayed by Ds’ neglect.

· Judge found that “the only circumstances here communicated by the plaintiffs to the defendants at the time the contract was made, were, that the article to be carried was the broken shaft of a mill, and that the plaintiffs were the millers of that mill.” 89

· Ps did not receive new shaft for several days after they would have had they not been delayed.

· Ps claimed damages in the amount of 300l for lost business and wages to idle employees.

HISTORY

· Previous trial before Judge Crompton
· D claimed:

· D promised to deliever shaft then ext day and failed to do so

· D assumed duty of care to deliver shaft promptly and filed to do so.

· D denied making promise, and paid 25l to the court for damages

· P entered nolle prosequi on first count, and claimed that 25l was insufficient for the second.

· .Jury found for Ps in amount of 50l.

· D obtained a rule nisi for new trial on grounds of misdirection

ISSUE


In the event that a shipping service promises a delivery date and misses said date, is the service responsible for shipper’s costs and expected income lost due to the missed deadline?

HOLDING


No.
REASONING

· Differs from Nurse v. Barnes in that P wants lost profit, not reimbursement for cost of goods laid in.

· In Waters v. Towers there is a similar situation. Here a mill owner entered into specific contract to have a mill up by a certain date, and the contract was not completed by that time. The mill owners received in recompense lost profits due to a forfeited contract with a third party. In the present case, however, D did not need to know that delaying delivery would stop the mill.

· Law to distinguish between portion of loss to be paid by contract breaker, and portion by sufferer.

· See highlighted passage on 89.

· New trial, not to consider loss of profit when deciding damages.
BRIEF – 105

Chicago Coliseum Club v. Dempsey
Illinois Court of Appeals, First District,

265 Ill. App. 542 (1932)

FACTS

· P is incorporated for the promotion of general pleasure and athletic purposes and to conduct boxing, sparring and wrestling matches and exhibitions for prizes and purses.
· D, William Harrison Dempsey AKA Jack Dempsey, held title of world’s Champion Heavy Weight Boxer.
· D and P entered into contract on March 13, 1926 bearing date of March 6, 1926 in LA.
· D to receive $10, receipt acknowledged.
· D to receive $300,000 on August 5, 1926
· D to receive $500,000 at least 10 days before date of contest.
· D to receive 50% of net profits above $2,000,000

· D to receive $50% of net proceeds to movie revenue

· D agreed to have his health insured in manner and place to be decided by P.

· D agreed not to engage in a boxing match between the date of the agreement and when the match in agreement was to be held.

· P entered into contract w/ Harry Wills to fight D on March 6, 1926.
· P to pay Wills $50,000 – no evidence that it was ever paid.
· P entered into contract with Andrew C. Weisberg on March 8, 1926 to promote boxing exhibition.

· Weisberg to be reimbursed for expenses and “a certain amount for his services” 106

· On July 10, 1926 P stated to D (in Colorado Springs, via telegram) that representatives of life and accident insurance companies would call on him, and asking him to begin training for the match no later than August 1, 1926.

· D replied stating that he was too busy to deal w/ insurance reps, and that he and P had no contract (top of 107)
PROCEDURE

· P filed bill at superior court of Marion county, Indiana, asking to have Dempsey restrained and prevented from participating in any match other than one determined by P.
· Trial on 8/27/1926
· 9/13/07 court found for D.

· P sued D for breach in Illinois.

· P argued that D owes based on:

1.   Lost net profit of $1,600,000

2. Expenses prior to signing of contract

3. Expenses to restrain D from engaging in other fights.

4. Expenses after signing of agreement and prior to July 10, 1926.

· D appealed
ISSUE 

· Should damages include expenses prior to contract signing, or expenses to restrain D and force him into compliance?


HOLDING

No.

RATIONALE


In response to P’s 4 bases of recovery:

1. These damages are purely speculative, and thus not recoverable.

2. Expenses prior to contract are not recoverable.

3. After D informed P of breach, any further steps were at P’s own financial risk.

4. Recoverable

“The items recoverable are such items of expense as were incurred between the date of the signing of the agreement and the breach of July 10, 1926, by the defendant and such as were incurred as a necessary expense in furtherance of the performance.” 110
BRIEF – 118

Anglia Television Ltd. v. Reed

Court of Appeal, Civil Division,

[1971] 2 All E.R. 690
FACTS

· D, Robert Reed was a well-known American actor.

· P is a British film Co. that was making a 90min play for TV entitled “The Man in the Wood”.

· Prior to contract with D, had arranged for a shoot location, director, designer, stage manager, “and so forth.” (118)

· D’s agent agreed via phone on August 30, 1968 that D would be in England from September 9, 1968 through October 11, 1968.

· D was to be compensated £1,050 plus £100/week (4.5 weeks) living expenses plus first class roundtrip airfare “and so forth” 119

· Contract contingent on work permit, granted on September 2, 1968.

· Agent had already booked D for another play, and on September 3, 1968 informed P that D would not be coming.

· P tried to replace D, but was unable to.

· On September 11, 1968 they accepted his repudiation.

· Claim for wasted expenditure (rather than lost profit)

· P’s expenditure after contract £854.65

· P’s total expenditure £2,750
PROCEDURE

· P filed suit.
· Court found for P in the amount of £2,750.

· D appealed

· Decision affirmed.
ISSUE

Is a contract-breaker liable for expenses only after the contract is signed, or also previous expenses “reasonably … in the contemplation of the parties as likely to be wasted if the contract was broken?” (120)
HOLDING


Reasonable prior expenses.
RATIONALE

· P unable to speculate with certainty as to profit lost.

· P must therefore sue for wasted expenditure.

· Refused to accept statement that “pre-contract expenditure, though thrown away, is not recoverable.” 119 Because of choice of lost profit or wasted expenditure, in the latter P can also recover expenses “reasonably … in the contemplation of the parties as likely to be wasted if the contract was broken” (120).

· Cite precedent in Lloyd v. Stanbury. (120)
BRIEF – 120 – 9/19/07

Missletoe Express Service v. Locke

Court of Appeals of Texas, Texarkana,

762 S.W.2d 637 (1988)

FACTS

· P is Phyllis Locke, doing business as Paris Freight Company.
· D and P entered into contract on October 18, 1984 agreeing:

· P would perform pickup and delivery services for P at various locations in Texas

· Contract was valid through October 1, 1985

· At expiration, it would be in effect on a month-to-month basis until either party terminated it with 30-day notice.

· In order to enter into contract, P spent $19,500:

· $3,500 to build steel and pipe ramp

· $1,000 for dirt work

· Borrowed $15,000

· Two vehicles for $9,000

· Startup Expenses of $5,000

· P’s company never made a profit

· On May 15, 1985 D notified P that it planned to cancel contract effective June 15, 1985.

· P closed business, and sold items as follows ($6,500):

· Ramp as scrap for $500

· Vehicles for $6,000

· P still had outstanding debt of $9,750 and had paid $2,650 in interest.

· Reliance Damages had contract been broken before any work had been complete/payment had been made of $19,500 spent plus $2,650 interest - $6,500 recovered = $15,650

PROCEDURE

· P filed suit. 
· P won the suit and was awarded $19,400 ($9750 loan + 2650 interest + 1000 dirt work + 3000 ramp + 3000 lost on vehicles) as damages plus $2,000 atty. fees.
· D appealed, arguing that “trial court should have granted it a directed verdict or judgment notwithstanding the verdict, because there is no evidence to suppose the damages which the jury awarded.” 121

ISSUE

In the event of a losing contract, what is the party who did not breach the contract entitled to recover?

HOLDING

Reliance.

RATIONALE

· “The expending party would not be in as good a position as if the contract had been performed if he is not afforded the opportunity, i.e., the full contract term, to recoup his investment.” 121

· According to the two sections of restatement, P has the option to recover reliance damages, specifically in the event of a losing contract. D has the burden of proving with reasonable certainty what losses P would have had at the end of the contract. (121, 122)

· D failed to prove any losses.

· Therefore judgment is reformed to reflect reliance damages (see above) and affirmed.

BRIEF - 124
Rockingham County v. Luten Bridge Co.

Circuit Court of Appeals, Fourth Circuit,

35 F.2d 301 (1929)
FACTS

· P is a bridge company.

· D is a county, and the members of its board of commissioners.
· On 1/7/1924 the county awarded a contract to P to build a bridge.

· On 2/21/1924 the county declared its intent to cancel building of the bridge.

· P continued to build.

· Cost to P at breach estimated at $1,900.

· P filed suit on 11/24/1924 alleging that for work through 11/3 D owed $18.301.07

PROCEDURE

· P filed suit.
· During trial judge restricted evidence of county’s attempts to cancel contract.

· Directed verdict for P (128).

· D appealed
ISSUE

Does the victim of a contract breach is informed of the breach, do they have a duty to minimize the damages to themselves from said breach?


HOLDING

Yes.
RATIONALE

· Prof. Williston: “[P]laintiff must, so far as he can without loss to himself, mitigate the damages caused to the defendant’s wrongful act.” 127
· 6 R.C.L. 1029: “The party thus forbidden cannot afterwards go on and thereby increase the damages, and then recover such damages from the other party.” 127
BRIEF – 128 – 9/21/07

Parker v. Twentieth Century-Fox Film Corp

Supreme Court of California, 3 Cal. 3d 176,

89 Cal. Rptr. 373, 474 P.2d 689 (1970)

FACTS

· Plaintiff, Shirley Maclaine Parker, is an actress.
· Contract between P and D dated 1965 in which plaintiff was to play female lead in “Bloomer Girl.” Minimum guaranteed compensation of $53,571.42/week for 14 weeks commencing May 23, 2966 for a total of $750,000 ($749,999.88).

· D notified P on April 4, 1966 that it planned to breach. In same letter with purpose “to avoid any damage to you” (128) D offered to employ P in another film tentatively titled “Big Country, Big Man” (Big Country). Compensation and 31 of the 34 provisions were identical. Bloomer Girl was to be filmed in CA, Big Country in Australia. The former was a musical, the latter a drama.

· P was given one week to accept, and time lapsed.

· P’s complaint is for:

· Money due under the contract

· Damages resulting from breach.

· D admits breach, but pleads affirmative defense to both counts in that P unreasonably refused offer in Big Country.

PROCEDURE

· P moved for summary judgment, motion granted, $750k awarded.

· D appealed

ISSUE
Is it fit for a court to decide if a substitute position, in this case a drama role as opposed to a musical role, are “different and inferior” (131)

HOLDING

Yes.

RATIONALE

· D “failed to present any facts showing the existence of a factual issue with respect to its sole defense.” (131)

· No precedence that “reasonableness is an element of a wrongfully discharged employee’s option to reject.” (130)

· Reiterates that one was a musical (song & dance number) and one was a drama (western type) film.

Dissent
· Whether or not the two position are similar is a factual issue, necessitates weighing of evidence, and thus not subject to summary judgment.

· Rule requiring P to mitigate damages. Most broadly stated, it is a rule requiring due diligence, and thus reasonable conduct.

· “It has never been that law that the mere existence of differences between two jobs in the same field is sufficient.”(133)

· Majority merely “attempt[s] to prove the proposition by repeating it.” (133)

· “I believe the judgment should be reversed so that the issue of whether or not the offer of the lead role in ‘Big Country, Big Man’ was of employment comparable to that of the lead role in ‘Bloomer Girl’ may be determined at trial.” (135)

BRIEF – 140 – 9/25/07

Nari v. Retail Marine Corp.,

Court of Appeals of New York, 334 N.Y.S.2d 165,

30 N.Y.2d 393, 285 N.E.2d 311 (1972)
FACTS

· Contract for P to buy boat from D.
· Price was $12,587.40 initial deposit of $40 which was shortly increased to $4,250.
· 6 days after contract, P rescinded due to medical reasons.
· Boat had been ordered, so D refused to refund deposit.
· Profit of $2,579, additional expenses of $674 and attorney’s fees of $1,250
· Found P entitled to restitution of $4,250 less $3,253 (lost profit of $2,579 plus incidentals of $674) = $997 (previous decision modified and affirmed)

· D later sold the boat for exact same price.
PROCEDURE

· P filed suit against D to recover deposit
· D counterclaimed, alleging breach of contract.

· D demanded judgment, which was granted.

· Trial court to determine damages – Found for $500 [§718(2)(b)], and awarded remainder of deposit to P in amount of $3,750.

· Affirmed w/o opinion at Appellate Court
ISSUE

Should a seller be compensated for expected profit when a buyer breaches if they are able to later sell the same good to another buyer?
HOLDING
Yes.

RATIONALE

UCC § 2-718 sub 2 - “If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done, then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages.” 142

BRIEF – 149 – 9/26/07

Kemble v. Farren

Court of Common Pleas

6 Bing. 141, 130 Eng. Rep. 1234 [1829]
FACTS

· P, manager of Covent Garden Theatre.

· D was principal comedian

· Contract executed October 1828 where P will pay D 3£ 6s 8d every night that the theatre is open for theatrical performances for the next four seasons.

· D got one “benefit night” per season, where all proceeds go to actor or actor’s charity.

· “If either of the parties should neglect or refuse to fulfill the said agreement, or any part thereof, of any stipulation therein contained, such party should pay to the other the sum of 1,000£.” 150

· D refused to act during second season.
PROCEDURE

· P brought suit.

· Jury found for P in amount of 750£

· P appealed claiming that award should be 1,000£.

ISSUE

Should P be awarded as specified in the contract?

HOLDING

No.

RATIONALE

See underlined 2/3 down 150. In short, the court ruled that because the 1000£ would be due in the smallest infraction, it is effectively unenforceable.
BRIEF – 151 – 9/28/07

Wassenaar v. Towne Hotel

Supreme Court of Wisconsin, 331 N.W.2d 357 (1983)

FACTS


· Contract stipulates duties, starting salary and periodic pay increases.
· In force for 3-year term starting January 1, 1977.

· Renewable at P’s option

· “It is further understood that should this contract be terminated by the Towne Hotel prior to its expiration date, the Towne Hotel will be responsible for fulfilling the entire financial obligation as set forth in this agreement for the full period of three (3) years.”

· D terminated P’s employ as of March 31, 1978

· P obtained new job on June 14, 1978

· Trial in May 1981

· Remaining 21 months’ worth of pay was $24,640

PROCEDURE

· Circuit Court – P sued for $24,640
· D answered w/ affirmative defense that P failed to mitigate damages
· Defense struck down, ruling employee had no duty to mitigate damages, and thus implicitly validating the contractual stipulations

· Jury found person negotiating contract for D was an authorized agent

· P opposed allowing jury to decide damages

· Jury awarded $24,640

· D assumedly appealed.

· Court of Appeals reversed, holding stipulated damages clause unenforceable (filed May 6, 1982)

· P assumedly appealed.

· Supreme Court ruled enforceable.
ISSUE

Is a stipulated damages clause for the remainder of the contractual pay enforceable?

HOLDING

Yes.

RATIONALE

· Reasonable test per U.C.C §2-718 (152, 154)

1. Did parties intend to provide damages or penalty? – recent discussions generally discard this factor

2. Is injury caused by breach difficult of incapable of estimation?

3. Are stipulated damages a reasonable forecast of harm due to breach?

· Employer did not meet burden of proof on unreasonableness of stipulated damages clause. (158)

BRIEF – 184 – 10/3/07

Loveless v. Diehl,

Supreme Court of Arkansas, 235 Ark. 805,

236 Ark. 129, 364 S.W.2d 317 (1963)
FACTS

· D, W.A. Diehl & wife.

· P, J.E. Loveless & wife.

· P owned 79 acre farm in Faulkner County, Arkansas.

· D leased farm from P for three years beginning December 15, 1956 for $100/month payable in advance.

· Lease also included option for D to buy farm during the rental term for $21,000.

· D took possession of land and made several thousand dollars’ worth of improvements.

· D purchased from P a “pipeline milking system with two walk through stalls” with a promissory note for $1,440.95.

· No part of note has been paid.

· Shortly before expiry, D agreed to sell to Dr. J.W. Hart for $22,000

· P flummoxed that transaction by disclaiming any intention to sell to D.

· After December 15, 1959, D moved some of property from premises, P took forcible possession, and rented to Mr. Waggoner for $100/month.
PROCEDURE

· Previous court rule for specific performance in favor of D and awarding P judgment on promissory note. 

· Both sides have appealed.
ISSUE

1. Are D entitled to $1,000 difference btw. purchase and selling price?

2. Are P entitled to judgment for the promissory note?

3. Other Claims (see #3 on 185)

4. **Rehearing** Rather than #1 above, are D entitled to specific performance?
HOLDING

1. Yes.

2. Yes.

3. No.

4. Yes.
RATIONALE

1. “Clearly established damages” (185)

2. Clearly established.

3. “[E]ach claim was so disputed by evidence as to be unproved.” (185)

4. D invested $5k or more, and “to award instead an amount of damages far below the buyers’ expenditures in improving the property, would result in the sellers’ being unjustly enriched for their culpable refusal to carry out their promise.” (187)

Dissent #1

4. No. Ds were ready to sell for $22k, and therefore would have accepted the $4k loss. As such, court should not award specific performance.

Dissent #2
4. No. The case is (a) not clear and there are (b) countervailing equities, s.t. the court has leave not to grant specific performance. “When the plaintiffs prayed for damages as an alternative to specific performance, the court of equity has the right to decide whether to award specific performance or damages.” (188)
BRIEF – 189 – 10/5/07

Cumbest v. Harris,

Supreme Court of Mississippi,

363 So. 2d 294 (1978)
FACTS

· On May 19, 1976 P sold his audio system to D with a clause allowing P to repurchase it by 5pm on June 7, 1976 – in essence it was a collateral backed loan.

· P did everything possible to repurchase on June 7, 1976, but D “purposefully avoided meeting with him at various places during the day, thereby fraudulently and deliberately evading the receipt of the money as contracted.” (190)

· P eventually left money with D’s landlady, who paid it into court at time of lawsuit.

· Alleged value of $10,000

· Consisted of 20 components, and was pieced together by P over a period of 15 years.

· Some components were irreplaceable.

· Many of the components were hand-built by P.

· Many of the components had to be special-ordered, and had a 6mo-2yr waiting period.

· D had no witnesses to contradict P’s testimony.

· P sues D seeking specific performance and an injunction prohibiting D from selling/removing/etc. any of the equipment.
PROCEDURE

· Chancery Court (court of equity) held a hearing to determine if specific performance was warranted, and ultimately denied P’s request for specific performance

· P appealed


ISSUE

Is the audio system in question unique/special/irreplaceable/etc. enough to warrant specific performance on the part of D rather than financial damages?


HOLDING

Yes.

RATIONALE

1. No adequate remedy at law - $$ would not replace equipment.

2. Specific property is peculiar, sentimental, or unique.

3. Due to scarcity, replacement is not readily obtainable.

Some combination of the above is at play here.
BRIEF – 199 – 10/12/07

The Case of Mary Clark, a Woman of Color,

Supreme Court of Judicature of the State of Indiana,

1 Black. 122 (Ind. 1821)
FACTS

· Clark was a free black woman.

· On October 24, 1816 at Vincennes, Clark voluntarily bound herself to G. W. Johnston for a period of 20 years.
PROCEDURE

· Clark sought to dissolve the agreement, and obtained a writ of habeas corpus requiring Johnston to bring her into court.
· Clark’s agreement found to be enforceable by Circuit Court

· Clark appealed

ISSUE

Can Clark be forced to fulfill her contract?

HOLDING

No.

RATIONALE

· Specific performance would essentially be slavery.

· “[I]f all other contracts were enforced by law, it would be impolitic to extend the principle to contracts for personal service.” (200)

· Distinguishes from apprentices, as minors are “under the control of parents, guardians, or masters.” (201)
BRIEF – 203 – 10/12/07

Lumley v. Wagner,

Chancery Division,

1 De G., M. & G. 604, 42 Eng. Rep. 687 [1852]
FACTS

· Suit filed April 22, 1852
· P, Benjamin Lumley of Her Majesty’s Theatre

· D-singer Johanna Wagner

· Contract executed btw P and Joseph Bacher, agent of D, on November 9, 1851

· D will sing for 3 months starting April 1, 1852

· D will sing set parts (see bottom 203)

· Parts will belong solely to D

· If P is prevented from performing the operas, he is still obligated to pay D.

· If D prevented from performing, P must only pay for performed days.

· D will sing twice a week for the set period.

· D may opt to sing more, and will be compensated £50 per additional performance

· D will receive £100 per week.

· P will send £300 to D on March 15, 1852, to be deducted £100 per month from D’s compensation.

· If D breaches, P is entitled to damages.

· Contract may be transferred to new owner if P sells theatre.

· In November 1951 P met w/ Bacher and added provision that D will not perform elsewhere without P’s consent during the contract period.

· D subsequently made a conflicting engagement w/ F. Gye of the Royal Italian Opera, Covent Garden, with more compensation.

PROCEDURE

ISSUE

While specific performance cannot be awarded, can an injunction that is in large part equivalent be awarded?


HOLDING

Yes.

RATIONALE

BRIEF – Supp. Cases Pg. 1 – 10/15/07

A.B.C v. Wolf,

52 N.Y.2d 394, 438 N.Y.S.2d 482, 420 N.E.2d 363 (1981)


[image: image1]
FACTS

· D entered into contract w/ P in Feb. 1978 which, following exercise of a renewal option, was to terminate on March 5, 1980.

· Contained good-faith negotiation and first-refusal provision:

· D agreed to, if P elected, enter into good-faith negotiations with P for extension of agreement on mutually agreeable terms 90 days before the termination of said contract. (12/6/79 through 3/4/80)

· For first 45 days of renegotiation period D will not negotiation with others. (12/6/79 through 1/19/80)

· D agreed not to accept for 3 months following the expiration of the extended agreement any similar offer of employment not with P. (expired 6/3/80).

· D and P met in Sept. 1979 to discuss terms of new contract.

· Meanwhile, D met w/ CBS.

· On Jan. 2 1980 P contacted D and agreed to “meet substantially all of his demands.” (2)

· On Feb. 1 1980 D met w/ CBS and orally agreed to terms of employment w/ CBS.

· On Feb. 4 1980 D signed agreement w/ CBS to pay CBS $100 and in return CBS would hold open an offer of employment until June 4, 1980 (3). Also, D agreed “not to render services ‘of any nature’ to any person, firm, or corporation on and after March 6, 1980” (4) and thus could not extend contract w/ P.

· On Feb 5, 1980 D submitted letter of resignation.

· P met w/ D on Feb 6, 1980 and made various offers which were rejected.

· Later in Feb P & D agreed that he would stay on air from March 6 through May 28 1980.
PROCEDURE

· P sought specific performance and injunction against D’s employment by CBS.

· SC found no breach of contract.

· Appellate Division concluded that D had breached both good-faith negotiation and first-refusal provisions, but affirmed holding that equitable intervention was unwarranted.

· Court of Appeals affirms.
ISSUE

Is specific performance or an injunction against D’s employment w/ CBS warranted in this circumstance?

HOLDING

No.
RATIONALE

· Agree that D breached good-faith obligation to negotiate w/ P.

· D’s contract w/ CBS obligated him to avoid negotiations w/ P during time contract w/ P mandated negotiations.

· Right of first-refusal did not apply to period prior to D’s March 5 termination.

· “Courts of equity historically have refused to order an individual to perform a contract for personal services.” (5)

· “Only if the employee has expressly agreed not to compete with the employer following the term of the contract, or is threatening to disclose trade secrets or commit another tortuous act, is injunctive reliefe generally available.” (7)

· “Once the employment contract has terminated . . equitable relief is potentially available only to prevent injury from unfair competition or similar tortuous behavior.” (8)

· “In the absence of such circumstances, the general policy of unfettered competition must prevail.” (8-9)

· “To grant an injunction . . . would be to unduly interfere with an individual’s livelihood and to inhibit free competition where there is no corresponding injury to the employer.” (9)

· ABC is not entitled to equitable relief, however may be entitled to relief in the form of monetary damages.

Dissent

· Agree that D breached good-faith negotiation clause.

· ABC had every right when they entered into agreement to let D perform for them during 90-day expiration period.

· Should award P by enjoining D from broadcasting for a three-month period.
BRIEF – 236 – 10/17/07

Bush v. Canfield,

Supreme Court of Errors,

2 Conn. 485 (1818)

FACTS

· P & D entered into contract on Feb. 20, 1812 where D was to deliver 2000 barrels of superfine wheat flour to P in New Orleans on or before May 1, 1812.

· Price was to be $7 per barrel, and if the quality was found to be fine rather than superfine, price would be $6.50 per barrel and D had right to deliver ½ of barrels at fine rather than superfine quality.

· Price of superfine flour on May 1 in New Orleans was $5.50 per barrel.

· P paid to D $5,000 at signing.
PROCEDURE

· At trial, jury found for P in amount of $6,771 being $5,000 plus interest.
· D moved for new trial on ground of misdirection.
ISSUE

Is P entitled to restitution damages?

HOLDING

Yes.

RATIONALE

· “[A]ctual damages suffered by a party cannot always be the rule of estimating damages for a breach of contract.” (237)
· Returning to P what was advanced to D is actual loss.
BRIEF – 243 – 10/17/07

Britton v. Turner,

Superior Court of Judicature of New Hampshire,

6 N.H. 481, 26 Am. Dec. 713 (1834)
FACTS

· P contracted to work for D for one year from March 1831 for pay of $120.
· P ceased employ (breached) on December 27, 1831 and seeks payment
PROCEDURE

· Trial jury awarded P $95
ISSUE

Is P, who breached his contract with D, entitled to partial payment for work completed?
HOLDING

Yes.

RATIONALE

· “[A] party who attempts performance may be placed in a much worse situation than he who wholly disregards his contract, and the other party may receive much more, by the breach of the contract, than the injury which he has sustained by such breach.” (244)
· “Where a party receives value – takes and uses the materials or has advantage from the labor, he is liable to pay the reasonable worth of what he has received.” (246)
BRIEF – 247 – 10/19/07

Vines v. Orchard Hills, Inc.,

Supreme Court of Connecticut,

181 Conn. 501, 435 A.2d 1022 (1980)

FACTS

· Ps contracted to purchase a condominium from D on July 11, 1973 for $78,800.
· At that time, Ps paid $7,880 to D.
· On January 4, 1974 Ps breached as they were moving out of the area for work.
· There was a liquidated damages clause designating the deposit as such.
· Value of property at time of trial was $160,000.
PROCEDURE

· Ps sued for $7,880 deposit and interest

· D moved for demurrer as Ps were breaching party.

· Denied.

· Trial court found for Ps in amount of $7,880 plus interest.

· D appeals.

ISSUE

1. Should the demurrer have been denied?
2. Are Ps entitled to restitution?
3. Was amount of ruling below correct?


HOLDING/RATIONALE

1. No. There is no precedent where P who willfully breaches sues, so should be tried. (249)
a. Ps have burden of proving invalidity of stipulated damages clause through (b), fraud, mistake or unconscionability.
b. Purpose of remedies is to provide compensation for loss. If D can be shown to have no real losses, or losses significantly less than stipulated, then payment is recoverable.
2. No. The theory was that due to an increase in property value, D got a windfall from Ps’ breach. However, there is no evidence as to property value at the time of breach, which is what should be used for determinations as such.
BRIEF – 251 – 10/23/07

Cotnam v. Wisdom,

Supreme Court of Arkansas,

83 Ark. 601, 104 S.W. 164 (1907)

FACTS
· D’s intestate was in a car accident and was unconscious.

· Ps are doctors who were summoned to decedent and performed a complicated operation in an attempt to save decedent’s life.

· Decedent deceased.
PROCEDURE

· Judgment for Ps

· D appeals


ISSUE

1. Were jury instructions correct? Specifically, as decedent was unconscious, can Ps be found to have a valid contract w/ decedent?

2. Should P have to prove that decedent received any benefit from the operation?

3. Should decedent’s financial situation have been allowed as evidence?

HOLDING
1. No and Yes.

2. No.
3. No.


RATIONALE

1. First instruction “amounted to a preemptory instruction to find for the plaintiff in some amount.” (252) Implied contract is an old concept, and is often recognized in cases of medical emergency.

2. Service offered by surgeons was their skill, knowledge and care, not a specific result.

3. Evidence of income is only relevant if pricing is so dependant. In that case, however, the two parties must have an understanding or agreement, whereas in an emergency where one is unconscious there can be no discussion as to price, and therefore a fixed price must be assumed regardless of wealth. As such, ability to pay is not relevant to damages.


BRIEF – 255 – 10/23/07

Martin v. Little, Brown and Co.,

Superior Court of Pennsylvania,

304 Pa. Super. 424, 450 A.2d 984 (1981)


FACTS

· On September 28, 1976 P wrote a letter to D advising them of a plagiarism of their content and offered to send them a copy of the offending work with the plagiarized sections highlighted.
· On October 21, 1976 D invited P to submit the book.

· P made many attempts to get information as to any pending litigation and failed.

· P eventually found that D was pursuing an infringement claim, and demanded compensation for his services (256, top).

· D asserted that there was no contract, however did send P a $200 honorarium which P has kept but not deposited.


PROCEDURE

· P sought 1/3 of Ds winnings for the plagiarism violation.

· D filed demurrer

· Granted

· P appeals

ISSUE

Did P & D have an implied contract?

HOLDING

No.

RATIONALE

· Contracts are made when A requests a service of B, or when A accepts a service from B that is usually charged for. “The person benefitted must do something from which his promise to pay may be fairly inferred.” (257) Otherwise, there must be unjust enrichment on the part of D.

· P voluntarily gave work to D. At no time did he suggest that he expected to be paid.

· D not unjustly enriched, as D has not “wrongly secured or passively received a benefit that it would be unconscionable to retain.” (257)
BRIEF – AC 14 – 10/24/07
Sullivan v. O’Connor,

363 Mass. 579, 296 N.E.2d 183 (1973)
FACTS

· P was D’s patient for plastic surgery.
· P was a professional entertainer.

· P paid $622.65 in fees and other medical expenses.

· P was supposed to have had two operations, but a third was required due to the foul-up and appearance was irreparably worsened.

· No proof that P lost any earnings.


PROCEDURE

· Tried by jury on P’s demand.

· P alleged:
1. Breach of contract where D promised to enhance P’s looks through plastic surgery
2. Malpractice
· D entered general denial
· Jury found for P on contract issue, and D on malpractice issue.
· Judge instructed jury to consider P’s out-of-pocket expenses, and “damages flowing directly, naturally, proximately and foreseeably from the defendant’s breach of promise.” (15)
· Judge also instructed jury that it could consider P’s profession.
· Jury awarded P $13,500
· D contends that “judge erred in allowing the jury to take into account anything but the plaintiff’s out-of-pocket expenses (15, restitution) and that judge should not have allowed P to recover for pain and suffering.
· P excepted to judge’s decision that jury could not consider value between nose as is and nose as promised (expectation), but waived if Appeals Court overrules D’s objections.


ISSUE

· What should the jury have been able to take into account for determining damages?


HOLDING

· Reliance.


RATIONALE

· Court skeptical of contract approach as doctors “can seldom in good faith promise specific results.” (16)

· Difficulty of operation factors into test of claim of contract

· P entitled to expectation or restitution (17)

· Pain and suffering for third operation may be considered. (21)

· Difficult to determine expectation damages. (19-20)

· If contact involved an operation, P’s psychological state may be taken into account. (21)
BRIEF – 276 – 10/16/07

Embry v. Hargadine, McKittrick Dry Goods Co.,

St. Louis Court of Appeals,

127 Mo. App. 383, 105 S.W. 777 (1907)
FACTS

· P was employed by D at $2,000/year to manage samples for D’s sales team.

· Contract expired December 15, 1903

· D contents that on December 23, 1903 D hired him for another year.

· On that date P came into D’s office and demanded either a new contract or to have notice so that he could seek other employ. P claims D told him not to let it worry him, whereas D claims to have only instructed P to go back to work.

· D was notified on February 15 that he would be discharged on March 1, 1904.


PROCEDURE

P is appellant, so assuming lost at jury and appealing.

ISSUE

Did what was said constitute a contract of re-employment?

HOLDING

Yes.

RATIONALE

· See next 4 cases.

· Question of whether or not words were used is for the jury.

· Actions speak as loud as words in determining intent.

· Given P’s ultimatum, D’s words were reasonably interpreted to mean that the contract had been extended, and therefore the contract is valid and enforceable.

BREIF

Machine Co. v. Chriswell, 58 Mo. App. 471

NOTES

Intention is determined by conduct, acts, and express declarations rather than secret intentions.


BRIEF

Smith v. Hughes, L.R. 6 Q.B. 597
NOTES

Regardless of intent, if D’s conduct is s.t. a reasonable person would believe he is assenting to a contract and P relies on that contract, D is bound.

BRIEF

Phillip v. Gallant, 62 N.Y. 256

NOTES

Law judges intention by outward expressions and excludes all questions in regard to unexpressed intention.

BRIEF

Brown v. Hare, 3 Hurlst. & N. *484


NOTES


“Intention is immaterial till it manifests itself in an act.”

BRIEF – 282 – 10/30/07

Lucy v. Zehmer
Supreme Court of Appeals of Virginia,

196 Va. 493, 84 S.E.2d 516 (1954)
FACTS

· P, W. O. Lucy, is a lumberman and farmer.
· D operated a restaurant, filling station, and motor court.
· D bought the farm more than ten years prior for $11,000 and had turned down all 25 (or so) offers to buy it.
· Property in question is Ferguson farm, about 471.6 acres in Dinwiddie county.
· P entered D’s restaurant on December 20, 1952
· After some discussion and drinking, Ds signed the document on Pg. 283.
· At P’s request, DH asked DW to sign, and when she refused coaxed her to do so by telling her quietly that he was playing a joke on P.
· DH made it clear that he did not believe that P could raise the funds.
· DH claims to have been drunk, but to have offered to drive P home.
· Ds claimed to have informed P after the paper was signed by before he left that this was all a joke.
· P offered D $5 to seal the deal, which D refused.
· On December 21, 1952 P’s brother (and co-Plaintiff) agreed to take a ½ stake in the property.
· On December 22, 1952 P engaged an attorney to examine the title. The Att’y reported favorably on December 31, and on January 2, 1953 P requested that D close the deal.
· On January 13, 1953 D mailed a letter “asserting that he had never agreed or intended to sell.” (285)
PROCEDURE

· Trial court ruled that Ps “failed to establish their right to specific performance” and dismissed the case. Assuming demurrer. (284)

· P appeals.

· Judgment reversed and remanded


ISSUE

· If D fails to communicate to P that the contract is a joke before singing it, is the contract valid?
HOLDING

· Yes.


RATIONALE

· Ds insist that evidence proves that whole matter was prepared as a joke, and that the writing was not delivered to P.

· DH’s claim to have been drunk is inconsistent with his detailed account and DW’s suggestion that DH drive P home.

· Ds’ council conceded that “under the evidence Zehmer was not too drunk to make a valid contract.” (287)

· Contract was under discussion for 40+ minutes, was signed by both Ds, has a provision for inspection of the title and was taken possession of by P w/o objection from Ds. This evidences intent to form a contract. (287, bottom).

· On the next day, Dec. 20, P and Ds met at a social function and DW acknowledged sale.

· Intent is determined by outward actions not secret intentions. (288).

BREIF – 291 – 10/30/07

Neb. Seed Co. v. Harsh,

Supreme Court of Nebraska,

98 Neb/ 89, 152 N.W. 310 (1915)
FACTS

· D sent to P a letter received April 26, 1912 stating that he has about 1800 bushels of millet for which he wants $2.25 per hundredweight, f.o.b. Lowell, NE, and he is sending them a sample.

· P replied via telegram and letter stating that they accepted the terms and asking D when delivery is possible.

· D refused to deliver seed.


PROCEDURE

· P alleges that D refused to deliver seed and prays judgment of $900.

· D filed demurrer, which was overruled.
· Jury trial w/ verdict for P
· D appeals.


ISSUE

· Where contract formation consists of an offer and an acceptance, does a solicitation for business qualify as an offer?


HOLDING

· No.

RATIONALE

· D’s letter “cannot be fairly construed into an offer.” (293)

· Language used is general.

· D’s letter was an invitation to make an offer, not an offer in itself. (293)

· Letter fails to fix time for delivery or exact volume of millet to be sold.(293)

· Ex ante argument that calling this an offer would be tortuously liable to D.
BRIEF – 294 – 10/31/07

Leonard v. Pepsico,

U.S. Dist. Ct., S.D.N.Y.,

88 F. Supp. 2d 116 (1999)
FACTS

· Pepsi had a reward program where a point could be obtained by buying a can/bottle of soda or for 10¢, but any order had to have at least 15 actual points.
· Pepsi aired a TV ad depicting, among other things, a Harrier jet for 7 million points, instructing people to refer to the catalog for specifics and redemption.
· The catalog did not contain the jet.
· On March 27, 1996 P submitted an order form for a jet with 15 points and a check for $700,008.50 along with a letter specifying that it was explicitly for the Harrier jet.
· P was represented by counsel.

· D’s clearing house rejected the submission and returned the check on May 7, 1996.

· P’s counsel responded on May 14, 1996 characterizing the ad as an offer to exchange the jet for 7 million Pepsi points.

· Advertizing company responded on May 30, 1996 explaining that the advertisement was supposed to be humorous, not serious.

· On June 17, 1996 P mailed similar letter to Pepsi.

· On July 18, 1996 Pepsi brought suit seeking declaratory judgment that it had no obligation to provide the jet.


PROCEDURE

· P seeks specific performance

· D moved for SJ

· Motion granted.


ISSUE

· Does an obviously joking advertisement constitute an offer?


HOLDING

· No.


RATIONALE

· As a rule, advertisement does not constitute an offer (297)

· Ad not transformed into offer by potential offeree’s willingness to accept (298)

· P’s letter w/ the check constituted the offer.

· Ad can constitute offer if clear, explicit, and leaves nothing open to interpretation.

· Ad referred potential offerees to catalog.

· Contract formation requires objective test a reasonable person would interpret actions as offer of contract.

· Discrepancy between $700,000 paid and $23 million cost of jet.

· Offer was not offer, due to joke.

· Commercial suggests that advertized product will transform the ordinary experience of school commute.

· Youth in ad is almost certainly not able to pilot the jet.

· “[T]he notion of traveling to school in a Harrier Jet is an exaggerated adolescent fantasy.” (301)

· Primary mission of harrier jet is destruction of surface targets.

· Number of required Pepsi points is 7 million.

· “In light of the obvious absurdity of the commercial, the Court rejects plaintiff’s argument that the commercial was not clearly in jest” (302)
BRIEF – 306 – 11/02/07

Empro Mfg. Co. v. Ball-Co Mfg., INC.,

U.S. Ct. App. 7th Cir., 970 F.2d 423 (1989)
FACTS

· P and D signed letter of intent in Nov. 1987 for P to purchase D with a proposed price of $2.4 million with $650,000 paid on closing and the rest via a 10-year promissory note to be secured by D’s inventory and equipment.
· Letter of intent stated that purchase shall be subject to certain conditions, and provided P with multiple escape routes.

· Parties negotiated through March 1988

· P learned that D was negotiating with another entity and negotiations stopped.
PROCEDURE

· P asked for T.R.O.
· D filed demurrer
· Demurrer granted, judge concluded that agreement was subject to execution of contract, and therefore non-enforceable.
· P appeals.


ISSUE

· Does a signed letter of intent necessarily show intent to enter into contract s.t. a party can breach?


HOLDING

· No.


RATIONALE

· P treats intent to be bound as a factual question, however if it were purely subjective there would be no examination of evidence as to actions.

· Contract law uses an objective measure of intent.

· Letter uses qualifying terms like “subject to general terms and conditions” (307) suggesting further negotiations.

· P took care to require $5,000 deposit in event that contract fell apart. (308)

· D’s response letter w/ signed letter of intent proposed changes to contract.

· P claims alternative recovery of ‘reliance expenditures’
BRIEF – 314 – 11/02/07

Dickinson v. Dodds,

In the Court of Appeal, 2 Ch. D. 463 (1876)
FACTS

· D signed offer to sell to P on Weds. June 10, 1874 property for £800.

· Offer was good through 9am Friday June 12.

· P determined to buy in the morning of June 11.

· In the afternoon of June 11 P was informed that D was offering or agreeing to sell to another.

· P delivered acceptance letter to D’s mother-in-law, with whom D was staying, on the evening of June 11.

· P’s agent at 7am and P a just before 9am delivered to D at the train station copies of the acceptance letter, and both times D informed them that it was too late, that the property had been sold to Allan.

PROCEDURE

· P sought to:

· Obtain a decree of SP.

· Restrain D from conveying property to Allan

· Restrain Allan from accepting such conveyance.

· If such conveyance has occurred, to require Allan to hold property as a trustee.

· Damages (unspecified).

· Trial court found for P and ordered SP, finding that P accepted D’s offer.


ISSUE

· Does an offer to sell at a specific price and giving P time to accept bar D from selling to another during the acceptance period?


HOLDING

· No.

RATIONALE

· Offer was nothing more.

· No promise not to offer to another.

· nudum pactum – nude contract – nonbinding
· D was free to withdraw by communicating withdrawal to P.
· D’s withdrawal was communicated to P by Berry on the afternoon of June 11.
· Therefore offer was withdrawn, and contract cannot be enforced.
BRIEF – 322 – 11/06/07

Ardente v. Horan,

S.C. of R.I., 366 A.2d 162 (1976)

FACTS

· P and Ds were negotiating to sell Ds’ property in Newport, RI.

· In August 1975 P bid $250,000

· Ds accepted offer and sent over a draft agreement for P to sign

· P investigated title and signed agreement and returned with letter on Sept. 8, 1975 stating that they wanted to make sure certain items were included in the sale. P also enclosed a payment of $20,000.

· Ds refused to sell enumerated items, and returned agreement and deposit check.
PROCEDURE

· P filed action for SP

· D filed for SJ

· SJ granted.

· P appeals.
ISSUE

Does a signed contract with a letter demanding that additional items be included in the sale constitute an agreement?


HOLDING

No.

RATIONALE

· “To be effective, an acceptance must be definite and unequivocal.” (324)

· Letter fails to unequivocally state that w/o listed items P still wants to complete sale.

· Far from being a collateral request, the items are referred to as integral to the sale.

· Thus P’s letter and signed contract were a rejection and counteroffer.

BRIEF – 325 – 11/06/07

Lewis v. Browning, 130 Mass. 173 (1881)

NOTES

Although by mailbox rule an offer is accepted when acceptance is posted, an offeror can stipulate that acceptance occurs when he receives notification.

BRIEF – 329 – 11/06/07

Carlil v. Carbolic Smoke Ball Co.,

In the Court of Appeal, 1 Q.B. 256 (1893)
FACTS

· D issued an ad run on or about Nov. 13, 1891 offering a reward of 100£ to anyone who used their product as instructed and later caught the flu, a cold, or any similar ailment.

· The ad stated that 1,000£ was being held at a bank “shewing [their] sincerity in the matter.”

· P used from Nov 20, 1891 to Jan 17, 1892 when she contracted the flu.
PROCEDURE

· P won suit for 100£

· D appealed
ISSUE

Can an advertisement of reward constitute an offer to be accepted simply by completing the enumerated steps?

HOLDING

Yes.

RATIONALE

1. Was ad intended to be an offer? Statement about money deposited at bank was to suggest to the readers that the offer was genuine.

2. Was offer binding? Not made with anyone in particular, but can still be binding, note Williams v. Carwardine (330)

3. D claims it should have been notified of acceptance. Notification, however, “need not precede acceptance.” (330)

Concurring
1. No ability of D to supervise P’s use of smoke ball. D makes extravagant promises as such to make money, and is bound by said promises.

2. D claims that contract is construed was made with the whole world, which is not possible. This is incorrect, however, as only an offer was made to the whole world. “[The] contract is made with a limited portion of the public who come forward and perform the condition on good faith.” (331)

3.  D claims to have had no notification of acceptance. Ad’s suggestion method of acceptance was performance by P.
4. Performance is adequate as notification of acceptance, as in a posted reward for a lost pet.
BRIEF – 342 – 11/07/07
Leonard v. Pepsico,

U.S. Dist. Ct. S.D.N.Y, 88 F. Supp. 2d 116 (1999)

FACTS/PROCEDURE

See previous brief.

ISSUE
Does an ad featuring examples of possible rewards and referring the viewer to a catalog for further instructions qualify as an offer?

HOLDING

No.

RATIONALE

· Not a typical reward case as it did not claim that anyone who appeared at Pepsi headquarters with 7,000,000 Pepsi Points would receive a Harrier Jet.

· Sought a reciprocal promise, “expressed through acceptance of, and compliance with, the terms of the Order Form.” (344)

BRIEF – 348 – 11/07/07
Petterson v. Pattberg,

Ct. App. N.Y., 248 N.Y. 86, 161, N.E. 428 (1928)

FACTS

· P’s decedent owned land in Brooklyn at 5301 6th Ave. and had a mortgage through D.

· On Apr. 4, 1924 there was $5,450 principal remaining, to be paid in quarterly installments of $250 beginning on Apr. 25, 1924

· More than five years remaining on mortgage.

· In letter dated Apt. 4, 1924 D wrote P agreeing to accept cash for the mortgage for $780 less than the remaining amount ($5,200) for a total of $4,420 on or before May 1, 1924 assuming the April payment was on time.

· On April 25, 1924 P arrived at D’s house to pay the sum, and was informed before he could pay that the mortgage had been sold, and thus in effect D revoked the offer.
PROECDURE

· Previous judgment for P on Nov. 18, 1927 for $780 plus interest.
ISSUE

Can a unilateral offer be revoked by D as P is attempting to complete the required action, but before the action is completed?

HOLDING

Yes.

RATIONALE

· “[C]learly appears that D’s offer was withdrawn before its acceptance had been tendered.” (350)
Dissent

· “It is a fundamental justice that if a promisor is himself the cause of the failure of performance . . . he cannot take advantage of the failure.” (351)
BRIEF – AC24 – 11/09/07
Davis v. Jacoby,

34 P.2d 1026 (Cal. 1934)

FACTS

· P is niece of decedents (Whiteheads), and lived w/ them prior to 1913.

· D was married in 1913, and moved to Canada.

· From 1913 to 1931 P made many visits to decedents and vice-verse.

· By 1930 Mrs. Whitehead became seriously ill, and in early 1931 was removed to a private hospital.

· Mr. Whitehead suffered severe financial problems and suffered from depression.

· On Mar. 18, 1931 Mr. Whitehead wrote to P informing her of Mrs. W’s condition and requesting her to visit.

· On March 24, 1931 P’s wired back and asked for confirmation that P should visit.

· On Mar. 30, 1931 Mr. W wrote a long letter asking for Ps assistance in his and his wife’s final days, estimating their worth at $150,000 and suggesting that their wills had P inheriting everything.

· On Apr. 12, 1931 Mr. W wrote making an offer that if they come and look after he and his wife, P would “inherit everything.” (26)

· Ps agreed to come, and agreed to go on Apr 25 (due to pre-existing court date in Canada)

· On Apr. 22, 1931 Mr. W committed suicide.

· P’s immediately went to California and cared for Mrs. W until her death on May 30, 1931.

· Court finds that Ps fully performed.

· It turns out that their wills gave everything to Ds, his nephews.

· Ps’ losses were over $8,000

PROCEDURE

· Ps seeking quasi-SP as damages insufficient (28) and to direct an order against nephews to be declared involuntary trustees.
· Trial court affirms facts, but determines that Davises did not accept Whitehead’s offer.

· Judgment refused to grant SP. 
· Ps appeal

ISSUE
Does a contract that requires performance past the offeror’s death suggest a bilateral contract, as the offeror must rely on offeree’s promise?
HOLDING
Yes.

RATIONALE
· Previous court found that Ps letter of Apr. 12 was not an acceptance, as offer was unilateral. (29, 30)
· Presumption is to create bilateral contracts (31)

· App. Ct. concludes that offer was bilateral, because decedent’s trust of Ps led him to only wanting their promise to perform.

Also, contract required Ps to care for Mrs. W until her death, which relies on his promise. (32)

· BRIEF – AC34 – 11/09/07
Brackenbury v. Hodgkin,

102 A. 106 (Me. 1917)

FACTS

· On Feb. 8, 1915 Mrs. Hodgkin (mother) sent a letter to Ps offering to give Ps use of the house and premises with the exception of some household goods, and to bequeath them the estate if they Moved to Maine and took care of her.

· Ps moved in late Apr. 1915 and began to perform.

· Their relationship worsened, and on Nov. 7, 1916 mother deeded the property to her son Walter

· That same day Walter served a notice to quit on Ps

· On Nov. 13, 1916

· Mother was the cause of the deterioration of their relationship.(36)
PROCEDURE
· Suit for SP ordering Walter to reconvey farm to mother, to restrain Walter from prosecuting action against Ps, Force mother to hold

·  title in trust for Ps..

· Trial Court found for P
· D appeals


ISSUE
* 

HOLDING

RATIONALE

1. No complete and valid contract

Only action for acceptance was performance. (36)

2. Equitable Trust (each party gets 1/n of the ownership, and inherits the others’ portions when they die)

Letter of Feb 8 was clear enough to establish a trust.

3. Alleged breach of duty of Ps.

Evidence points to problems arising from Mother’s ill disposition, not Ps’ lack of performance.

4. Adequate relief at law
Ds suggest that Ps cannot seek relief in equity as they have a “plain and adequate remedy at law.” This is not relevant, as the rule does not apply when a court, such as this one, has full equity jurisdiction.
BRIEF – 353 – 11/13/07
Hobbs v. Massasoit Whip Co.,

158 Mass. 194 (1893)

FACTS

· P and D had dealt together before.
· P shipped skins to D, who held them until they spoiled, and did not inform P of a rejection thereof

· Required to be 22” in length and “fit for its business.”
PROCEDURE

· Judgment for P seeking expectation (price of eelskins)
· D appeals due to jury ins.

ISSUE


Can a contact be entered into through non-action?

HOLDING


Yes.

RATIONALE

· P & D had had previous completed transactions.
· Conduct implied acceptance
BRIEF – 355 – 11/13/07
Caspi v. Microsoft Network,

323 N.J. Super. 118 (1999)

FACTS

PROCEDURE

· Trial Ct. granted D’s motion to dismiss.

· P appeals.


ISSUE


Is a forum selection clause in an online agreement binding?

HOLDING 


Yes.

RATIONALE
· Had to explicitly agree or not agree
· Terms plain and clear.

BRIEF – 357 – 11/13/07

Ticketmaster v. Tickets.com,

2000 WL 525390 (C.D. Cal. 2000)
FACTS

· Ticketmaster has a terms and conditions link at the bottom of the page, and has unique pages for various events.

· Tickets pulled event information and displayed it locally, and linked users directly to Ticketmaster’s unique pages.
PROCEDURE

· Motion to dismiss copyright infringement denied as claim alleges actual copying of content
ISSUE

Are terms and conditions binding if there is no assurance that the alleged violator has read and accepted them?
HOLDING


No.
RATIONALE

“It cannot be said that merely putting the terms and conditions on this fashion necessarily creates a contract with any one using the web site.” (358)
BRIEF – 359 – 11/14/07
Specht v. Netscape Communications,

S.D.N.Y, 150 F.  Supp. 2d 585 (2001)

FACTS

· P’s downloaded, installed, and used D’s software
· To install the software, there was no express assent to any license – the only mention of the license was in a suggestion to view it via a link at the bottom of the download page.

· At least one of the Ps claims to have obtained the software through a third party who did not display any information regarding the license.

PROCEDURE

· Ps dispute application of the licenses agreement’s binding arbitration clause.

ISSUE

· Is a license made outside of the applicable software and not expressly viewed or assented to by the user binding?

HOLDING

· No.
RATIONALE

· Must determine (1) if contract was binding, and if so (2) if arbitration clause is binding. (362)

· Question of contract formation is a matter of state law, and will use CA law as most closely connected w/ litigation. (362)

· Relationship is essentially that of buyer and seller, despite goods being ‘sold’ for free. (362)

· Unless Ps agreed to license agreement, cannot be bound to arbitration agreement. (363)

· Three kinds of common software licenses

1. Shrink-wrap licenses, where opening the shrink-wrap indicates assent
2. Click-wrap licenses, where must explicitly agree to license to install/use software.

3. Browse-wrap license where notice of license appears on webpage. Questions as to enforceability.

· License here closest to browse-wrap.
· “[F]ailure to require users of SmartDownload to indicate assent to its license as a precondition to downloading and using its software is fatal to its argument that a contract has been formed.” (365)

· Individual obtaining SmartDownload not made aware that he is entering into a contract. (365)

· Because Ps did not assent to contract, not bound by arbitration clause.

BRIEF – 366 – 11/14/07

Specht v. Netscape Communications Corp.,

Ct. App. 2d Cir.,

2002 WL 31166784 (2002)

FACTS

See Previous Case
PROCEDURE


Ds appeal
ISSUE

· Is a license made outside of the applicable software and not expressly viewed or assented to by the user binding?

HOLDING

· No.

RATIONALE

· Ds argue that Ps should have seen or been aware of the notice of license terms, but his is insufficient.

· Where one is urged to immediately download a product, license terms buried in an obscure place are not binding as one cannot assume that viewers will see or read said terms.
BRIEF – 378 – 11/15/07 – Good law, bad reasoning.
Raffles v. Wichelhaus,

Court of Exchequer, 1864,

2 H. & C. 906, 159 Eng. Rep 375

DEFINITIONS


Declaration – Complaint


Averment – Affirmative Defense (e.g. excuse or justification)

Demurrer – Even if everything in plea is true, it does not constitute a legal defense.

Joinder – Both parties are agreeing that court should decide case based on legal sufficiency of facts alleged in plea.
FACTS

· P contracted to sell 125 bales of Surat cotton, to arrive at Liverpool from Bombay on the ship “Peerless”

· Price was 17 ¼ pence per pound.

· The goods arrived on the ship “Peerless”, and D refused to accept.

· Ds claim that they meant the other ship named “Peerless” that left Bombay in October, rather than this which left in December.

PROCEDURE

· Ps sought demurrer.

ISSUE

Is a contract void if the parties are later found to have failed to have a meeting of the minds with regard to the specific terms or interpretation thereof?
HOLDING


Yes.

RATIONALE
· P argues that it doesn’t matter what ship the cotton was shipped on, much as it would not matter what warehouse a fungible good was shipped from. The purpose of the clause re “Peerless” was that the seller would bear the risk of this ship sinking.

· P argues that D “has no right to contradict by parol evidence a written contract good upon the fact of it. . . . Intention is of no avail, unless stated at the time of the contract.” (379)

· Judges determine that as soon a there becomes ambiguity as to which Peerless is meant, parol evidence is admissible to determine the parties intent. As there was no meeting of the minds, there is no contract.

· Judge also gives example that wine should come from the estate determined, not from any estate.
BRIEF – 397 – 11/05/07

Frigaliment Importing Co. v. B.N.S. International Sales Corp.,

190 F. Supp 116 (S.D.N.Y. 1960)
DEFINITIONS

F.A.S. – Seller transports to ship, buyer handles rest of shipment.
FACTS
· D agreed to sell P in a contract dated May 2, 1957 75,000 lbs. of 2½ - 3 lb. chickens at $33.00/100lbs. and 25,000 lbs. 1½ - 2 lb. chickens at $36.50/100lbs, schedule for shipment on May 10, 1957
· Second contract with same date was for 50,000 lbs. of 2½ - 3 lb. chickens at $37/100lbs and , schedule for May 30 shipment.
· First contract was short, and balance was shipped on May 17.

· When initial shipment arrived in Switzerland on May 28, the large birds were found not to be “broilers or fryers” but “stewing chickens.”

· P complained, but on May 29 confirmed to D that they should ship the second shipment. (401)

· D stopped second shipment at Rotterdam.

· Ps argue that they used “chicken” because thought it to only include broilers/fryers, whereas the German terms made a distinction. (399)

· Use of “chicken” is inconsistent in industry, but seems to include both broilers/fryers and stewing chickens.

· Dept. of Agriculture regulations, as used in the contract, include stewing chickens in the definition of “chickens.”

ISSUE

Is a party permitted to breach if they find that what was expected is not that delivered, when both buyer and seller’s interpretations are reasonable interpretations of that contracted for?
HOLDING


Yes.
RATIONALE


P’s arguments

1. Language of contract, as smaller birds must be young (cannot get small old birds), larger birds must therefore also be young chickens.
2. Exchange of cablegrams, conducted mostly in German, but use word English word “chicken,” but their representative tried to confirm what kind of chicken, and they seemed to be fine w/ any chicken.
3. Trade usage argument – in much of the industry, ‘chicken’ refers only to young birds. Ds claim to be new to business and therefore not to know about such terminology, but it is so universal and pervasive, and thus they should know. 
D’s arguments

1. Dept. of Agriculture defines ‘chicken’ to include stewing chickens, and contract requires Govt. inspected chicken, so the contract refers to Govt. standards. Buyer claims to only apply Governmental grading, and not their definition, which is not accepted.

2. No dispute that at time of contracting, price for broilers was above contract price, which buyer knew.

3. Upon receipt of first shipment, despite complaint, P asked for second shipment.
BRIEF – 404 – 11/16/07
Sun Printing & Publishing Assn. v. Remington Paper & Power Co.,

Ct. App. N.Y. 139 N.E. 470 (1923)

FACTS

· D agreed to sell to P 1,000 tons of paper (sizes and quality adequately described) per month from September 1919 through December 1920.

· Cost for Sep. 1919 of $3.7325  per pound, cost for Oct – Dec 1919 of $4 per pound. 
· Price and duration of said cost after Dec. 1920 to be determined by parties by 15 days prior to expiration of previous term.
· Price not to exceed that of Canadian Export Company to large consumers.
· Transactions as expected Sept-Dec 1919.
· D claimed contract defective, and refused to fulfill.
· P demanded delivery as discussed at Canadian Export Company rate each month for term of contract.
PROCEDURE

· Trial court denied Ps motion for judgment on pleadings

· App. Ct. reversed, finding for P

· This court finds for D.

ISSUE


Is an agreement to agree enforceable as a contract?

HOLDING


No.

RATIONALE

· Buy could be considered holder of option, but as there are two terms left open, cannot be reasonably fulfilled.

· D had no duty to accept terms reasonable under the contract.
BRIEF – 411 – 11/16/07

N.Y. Central Iron Works Co. v. U.S. Radiator Co.,
Ct. App. N.Y., 66 N.E. 967 (1903)

DEFINITIONS


Executory Contract – Signed, but no one has yet started performing.
FACTS

· D agreed to exclusively provide P with all of their radiator needs at a fixed price for the year of 1899.

· D filled all orders up to the quantity that P had required previously, 48,000 feet of radiator.
· P submitted additional orders for a total of 100,000 feet of radiator, which were not filled by D.
PROCEDURE

· P sues for damages and wins below.
ISSUE
Does a supplier to an open-ended contract have a right to deny fulfillment without arguing bad-faith behavior of the other party?

HOLDING


No.

RATIONALE
· Purpose of contract was to enlarge market for D’s products, which is not consistent with D’s claim that intent was only to supply previously required amount.
· D’s best course of action would be to argue bad-faith actions of P by gaming the contract to stockpile at lower than market price.
· As long as P’s orders are to fulfill their needs and not in bad-faith, D is bound to perform.
BRIEF – 413 – 11/20/07
Eastern Air Lines, Inc. v. Gulf Oil Corp.,

S.D.F.L. 415 F. Supp.  429 (1975)

FACTS

· Signed June 27, 1972 replacing old contract (dated 1959) w/ approx. one year remaining

· New contract to expire Jan 31, 1977

· Mar. 8, 1974 Gulf demanded a price increase, or it would cut Eastern’s supply.

· Mar. 20, 1974 preliminary injunction entered for P.

· Contract was interpreted by parties to mean that in cities where it applied, Gulf would be Eastern’s sole supplier, and would meet all of Eastern’s needs.

· D refused to deliver w/o price increase

PROCEDURE
· Eastern filed for breach of contract, requesting prelim. and perm. injunctions.

· D agreed to temp. injunction.

ISSUE

· Does a requirements contract lack mutuality of obligation?
HOLDING

· No.

RATIONALE

· Contract requires that P buy all fuel in stated cities from D.

· Current case law holds requirements contacts to be binding.

· UCC holds requirements contracts to be binding.

· Term measuring quantity by requirements of seller is to be interpreted as good faith requirements not unreasonably disproportionate to stated estimates. (415)

· “The essential test is whether the party is acting in goof faith.” (415)

BRIEF – 416 – 11/20/07

Wood v. Lucy, Lady Duff-Gordon,
Ct. App. N.Y.,

118 N.E. 214 (1917)

FACTS

· D had some celebrity, and added value to good by giving them endorsement, for which D was paid.

· P and D contracted s.t. for at least one year from April 1, 1915 all D would exclusively handle endorsement deals for P, and P would receive ½ of all profits.

· Automatically renewable, could be terminated on 90days notice.

· D placed her endorsement on products without using D, and kept D’ ½ of the proceeds.

PROCEDURE

· P filed suit

· D loses demurrer
· P wins in intermediate appellate court
· P appeals.

ISSUE

· Does an exclusive agency contract where the agent’s promise is illusory inherently lack the required mutual obligation?

HOLDING

· No.

RATIONALE

· D argues contract not valid as P has no obligations under it.

· Acceptance of exclusive agency was an assumption of duties, and so an implied promise. (416-17)

· Implication is that P’s business will be used to further sale of D’s endorsement.

· P promises to take out any necessary copyrights and trademarks, and to account for all monthly income.

· “His promise to pay the defendant one-half of the profits and revenues resulting from the exclusive agency and to render accounts monthly, was a promise to use reasonable efforts to bring profits and revenues into existence.” (417)
BRIEF – 424 – 11/21/07
Carnival Cruise Lines v. Shute,

499 U.S. 585 (1991)

FACTS

· Ps purchased a 7-day cruise on D’s ship Tropicale through travel agent in Washington state.

· On the fact of each ticket was instruction to see terms and conditions, which included forum selection clause dictating that all action would be taken in Florida.

· Traveled from LA to Puerto Vallarta, Mexico and back. 
· While in international waters, P-wife slipped on a deck mat and was injured.

PROCEDURE

· Ps brought suit in Western District of Washington.

· D moved for SJ on grounds of forum selection clause; Granted.

· Ct. of App. reversed reasoning that but for Ds solicitation of business in Washington, Ps would not have taken the cruise, ultimately concluding that clause was not freely bargained for. (425)

ISSUE


Can a forum selection clause in an adhesion clause be enforceable?

HOLDING


Yes.

RATIONALE

· Not addressing question of sufficient notice, as Ps have “essentially conceded that they had notice of the forum-selection provision.” (426)

· Where forum selection clause establishes remote forum, party claiming unfairness has a “heavy burden of proof.” (427)

· Non-negotiated forum-selection clause in form contract is not necessarily unenforceable. (428)
1. Cruise line has special interest in limiting fora where it can be sued.

2. Clause dispels any confusion re: where suits can/should/must be brought, saving time, money and judicial resources.

3. Cost savings from clause are passed down to passengers.
· Carnival didn’t pick an unreasonable forum, as the company is based in Florida and many of the cruises depart from there.

· Ps argue that clause violates U.S.C. App. § 183c (see 428-29)

· Forum clause does not directly prevent determination of claims, but cause unreasonable hardship in asserting rights.

· Legislative history suggests, however, that intent was to prevent forcing people in arbitration.

Dissent
· Passengers neither fully nor fairly notified re: forum selection clause. (432)

· Many passengers will not be able to read clause until they have purchased the ticket, at which point they are likely to risk harm on the trip as opposed to canceling w/o refund.

· Common law subjects terms in adhesion contracts to reasonableness.
BRIEF – 439 – 11/27/07
Step-Saver Data Systems Inc. v. Wyse Techology,

939 F.2d 91 (3d Cir. 1991)

FACTS

· SS sold computer systems to doctors and lawyers.

· Developed and marketed a multi-user system

· SS placed orders with TSL over phone. SS called TSL, and ordered 20 units. It was shipped to SS along w/ an invoice, and SS would pay along w/ a purchase order. Neither of these documents mentioned the box-top license.

PROCEDURE

· SS alleged breach of warranties

· Trial judge directed verdict for TSL as box-top license precluded warranties.
· SS appeals on grounds that SS and TSL did not intend box-top license to be a complete and final expression of the terms of their agreement. (440)

ISSUE


In a recurring sale over the phone where there are unagreed upon terms, does the last word hold?

HOLDING


No.

RATIONALE

· SS argues:

· Contract formed when in phone conversation TSL agreed to ship.

· Otherwise, parties did not intend for box-top license to be binding.
· TSL argues:

· Contract created when SS saw and accepted terms of license by opening program.

· Acceptance of telephone offer conditioned on acceptance of box-top license

· SS aware of warranty disclaimer, and continuing to order indicates assent.

· UCC §2-207 will govern. If it is not a contract for sale of goods, copyright law applies and is virtually identical to UCC. (445, top)

· Terms agreed upon outside of box-top license:

· Specific goods involved
· Quantity.

· Price.

· Terms on box-top license
· Nature of transaction – sale or license

· Warranties, if any.

· TSL argues box-top license was counter offer:

· Language of box-top license made acceptance dependant on acceptance of its terms.

· By permitting return, establishes SS’s acceptance by not returning.

· Three tests to determine if a writing constitutes conditional acceptance (446):

1. Extent that terms materially alter the contractual obligations of the parties

2. Acceptance conditional when key words or phrases used.

3. Offeree must demonstrate unwillingness to accept w/o different terms being included.

· Adopting third approach, language was not sufficient to render TSL’s acceptance conditional.

· TSL argues that finding against them will result in problems for software industry in general

· Court applies law; companies free to petition legislature.

· All they have to do is make a conspicuous and effective disclaimer before contracting.

BRIEF – 451 – 11/28/07

ProCD v. Zeidenberg,

86 F.3d 1447 (7th Cir. 1996)

FACTS

· P sells a phone number database at great expense.

· Pricing scheme is tiered, $150 for personal copy and more for business purposes.

· Shrink-wrap license limits personal copy for non-commercial purposes.

· D bought a personal copy at a store in Madison, WI in 1994, and operates a website selling P’s information at a lower rate.

PROCEDURE

· Suing for injunction; damages may be difficult to calculate.
· Trial court ruled shrink-wrap license not valid as a) inside the box rather than on outside and b) federal law prohibits enforcement.
· This court reverses.

ISSUE


Are shrink-wrap licenses binding?

HOLDING


Yes.

RATIONALE
· D argues that placing product on shelf was an offer, which was accepted by purchase.

· Court says D must then be arguing that outside terms were binding, but outside terms notified of other terms on inside.

· There as notice on the outside, terms on the inside, and a right to return if D did not accept terms. This is a common way to do business.
· Court treats license as a contract, and thus apples UCC.

· UCC 2-207 is irrelevant as there is no battle of the forms. Only one form. (456)

· UCC 2-204 allows P to propose an offer where D accepts by using the software after having the opportunity to read the terms.

· 2-606 defines acceptance of goods, and reinforces this interpretation.

· D inspected package, declined to reject, and used it, thus accepting and binding himself to P’s terms.

BRIEF – 457 – 11/28/07

Hill v. Gateway 2000,

105 F.3d 1147 (7th Cir. 1997)

FACTS

· Ps bought a computer over the phone from Gateway, paying via credit card.
· Box contained terms, which Ps could reject by returning computer w/i 30 days.

· Time lapsed, then Ps complained about components and performance.

PROCEDURE

· Ps filed suit in federal court arguing defects make D a racketeer, leading to possibility of treble (triple) damages under RICO.

· D asked court to enforce arbitration clause

· Court refused.

· D appeals.

ISSUE

Are terms in a box effective as parties’ contract, or is contract term-free as order-taker did not read terms over the phone?

HOLDING


Terms are binding.

RATIONALE

· Ps argue that arbitration clause did not stand out.
· “A contract need not be read to be effective; people who accept take the risk that they unread terms may in retrospect prove unwelcome.” (458)

· Ps try to limit ProCD, “but where’s the sense in that?” (459) practical reasons justify vendors not fully disclosing terms upon purchase. Many purchases are paid for before terms are reviewed, with option to return if terms are unacceptable. ProCD is about contract, not software.
· Ps try to limit ProCD to executory contracts as here both parties performance was complete, but that is not the case, and D’s terms talk of future support.

· Ps insist ProCD irrelevant b/c they are not a merchant (trying to get around 2-207). Easterbrook says that not only was Zeidenberg not a merchant, but 2-207 is about battling forms.

· Ps argue that Gateway’s box did not say on outside that terms were inside. Gateway’s box, however, was for shipment only.

· “By keeping the computer beyond 30 days, the Hills accepted Gateway’s offer, including the arbitration clause.” (461)

BRIEF – 461 – 11/08/07

Klocek v. Gateway,

104 F. Supp. 2d 1332 (Dist. Of Kan. 2000)

FACTS

· P purchased computer from Gateway

· D includes terms allowing 5 days to return.

PROCEDURE
· P brings suit alleging false promises of technical support, inducing P to buy computer.

· P also claims breach of contact and warranty.

· D filed motion to dismiss.

· This court denies.

ISSUE
Are terms in a box effective as parties’ contract, or is contract term-free as order-taker did not read terms over the phone?

HOLDING


Terms are not binding.

RATIONALE

· D argues that claims should be dismissed under Federal Arbitration Act, which ensures written arbitration agreements are enforced.
· D urges court to follow ruling in Hill and ProCD, both of which conclude that UCC 2-207 is not applicable as there is only one form. However, 2-207 does not preclude there being a single form (top 463)

· Court concludes that Kansas and Missouri courts would apply 2-207 to this case.

· Gateway did not communicate to P unwillingness to proceed w/o Ps acceptance of terms, and thus additional terms to contract are not binding.

BRIEF – 468 – 11/30/07
Thompson v. Libbey,

34 Minn. 374 (1885)

FACTS

· P, through an agent, sold to D on June 1, 1883 a number of logs cut in the winters of 1882 and 1883 and marked “H.C.A.” and floating in the Mississippi River.
· Sold for $10/thousand feet boom scale (a method of determining length/diameter)
PROCEDURE

· P brings action for purchase money.

· D argues breach of alleged warranty to quality of logs agreed to at time of contracting.

· D offers oral testimony, which was admitted, to prove the warranty.

· P objected to admission of testimony as verbal warranty is of no import as contract in writing.

ISSUE


Can parol evidence be admitted to help interpret the meaning of an unambiguous contract?

HOLDING

No.

RATIONALE

· When parties put contract in writing, if is presumed that the writing encompasses the complete terms of said contract (468)

· “The only criterion for the completeness of the written contract as a full expression of the agreement of the parties is the writing agreement.”

· It is assumed that parties introduced into contract every material term, and parol evidence cannot be admitted to add another term, despite the writing’s silence on said topic.

BRIEF – 469 – 11/30/07

Brown v. Oliver,

123 Kan. 711 (1927)

DEFINITIONS


Replevin – Suit to have property returned.
FACTS

· D bought land and a hotel (leased to third party) from P, which P surrendered (along w/ furniture).
· Ample oral evidence that sale included the hotel furniture.

· More than two years later, D obtained lease for the hotel.

· D was notified by P to quit, and removed furniture at night.
· Contract for sale was written and signed and made no mention of personal property.

PROCEDURE
· Suit of replevin (P doesn’t want damages; wants furniture)
· D argues writing alone should be looked to for terms, and thus parol evidence is inadmissible.

ISSUE

Can parol evidence be admitted to supplement an unambiguous contract that does not conclusively establish parties’ intent?
HOLDING


Yes.

RATIONALE

· Contract is unambiguous and silent as to personal property.

· Evidence that personal property not mentioned as had not been discussed.

· Court entitled to conclude contract complete and related only to land, and that parol evidence rule did not apply.

· Thus court allowed to consider evidence as to scope of what contract encompassed.

· If negotiations took place, they are binding. In deciding parties intent, judge must decide of specific element is dealt with in contract. If not, writing was probably not meant to encompass it.

BRIEF – 474 – 12/4/07 – Contentious Law
Pacific Gas & Electric Co. v. G. W. Thomas Drayage & Rigging Co.,

69 Cal. 2d 33 (1968)

FACTS

· In 1960 D contracted to remove and replace upper metal cover on P’s steam turbine.

· D to perform all work at its own work and expense and indemnified P against all loss, damage, expense and liability from injury to property.

· D also to take out insurance of not less than $50k.

· The cover fell and injured the exposed rotor causing $25,144.51 in damages.
PROCEDURE

· Action for damages for injury to property and under indemnity clause of contract

· Trial court ruled contract had plain meaning, and refused to admit extrinsic evidence.

· Judgment for P

· D appeals
ISSUE

Is parol evidence permitted as to meaning of clause in contention?
HOLDING

Yes.

RATIONALE

· Meaning of contract determined through judge’s own “own linguistic education and experience.” (474)
· Test of admissibility of parol evidence is not whether contract is clear to the court, but if the evidence is relevant to prove meaning of agreement.

· The meaning of writing can only be found by interpretation with all of the circumstances surrounding it. (476)

· Exclusion of parol evidence simply because the words of the contract do not appear to be ambiguous was not intended.

· “[R]ational interpretation requires at least a preliminary consideration of all credible evidence offered to prove the intention of the parties.” (476)

· Extrinsic evidence admissible if language of contract is “fairly susceptible of either one of the two interpretations contended for.” (476)
BRIEF – 477 – 12/4/07

Trident Center v. Conn. General Life. Ins. Co.,

847 F.2d 564 (9th Cir. 1988)

FACTS

· P is a partnership consisting of an insurance company and two prestigious law firms formed in 1983 to construct and office building.
· Contract clearly addresses issue under dispute

· Negotiated a commercial loan of $56,500,000 at 12.25 % interest with a term of 15 years.
· Secured by deed of trust.
· P may not prepay on principal for first 12 years of period, and may prepay in years 13-15 on a sliding scale.

· In case of default in years 1-12, D has option of accelerating note and adding 10% repayment fee.

· In 1987, interest rates dropped and P looked for ways out of contract.
· D was unwilling to oblige, insisting on settled terms.
PROCEDURE

· P brings suit in state court seeking declaration that it is entitled to repay loan now, subject to 10% repayment fee. 

· P argues entitled to produce parol evidence that contract means something other than what is said.

· D removed to federal court, and brought motion to dismiss.

· D’s motion granted, and court sua sponte sanctioned P for bringing a frivolous suit.

· P appeals both aspects.

ISSUE


Can parties in CA draft a contract for which parol evidence cannot be introduced?


HOLDING


No.

RATIONALE

· P argues that a) language of contract is ambiguous and b) under CA law, all contracts are subject to modification by parol evidence.

· P argues that it is allowed to default, and then pay back everything with 10% penalty.

· That is inconsistent w/ inability to prepay.

· In event of default, choice to accelerate payment is D’s.

· P is trying to “obtain judicial sterilization of its intended default.” (480)

· P argues deal actually struck differs widely from contract and that under CA law it is permitted to bring in parol evidence.

· Parol evidence would not be allowed here traditionally, but CA differs from tradition.

· Under Pacific Gas a contract cannot be rendered impervious to attack by parol evidence.

· Under this theory of law, “costly and protracted litigation cannot be avoided if one party has a strong enough motive for challenging the contract.” (481)

· Pacific Gas undermines basic principal that language provides meaningful constraint on public and private conduct.

·  Under CA law, must reverse.

· As reversing as to allowing parol evidence, must also reverse ruling for sanctions.

· “It may not be a wise rule we are applying, but it is a rule that binds us.” (482)
BRIEF – 487 – 12/5/07
The Travelers Insurance Co. v. Bailey,

124 Vt. 114 (1964)

FACTS

· At age 19, at the insistence of his mother, in 1931 D took out a life insurance policy.

· Semi-annual premiums of $40.90 were amount for the plan discussed.

· Plan discussed was for $5,000 with an annuity at age 65 for $500 per year for the balance of his life, 10 years certain.

· Plan printed was for $5,000 with an annuity at age 65 for $500 per month for life, 100 months certain.

· Travelers did not keep a copy of the K, but kept information to reproduce it.

· Premiums were paid regularly.

· D came into possession of the policy in 1961

· At the suggestion of a friend, D checked the terms with the P’s agent and an amended policy was tendered by P, and refused by D.

PROCEDURE

· P brings this suit in equity to reform the policy to be as discussed.

· Trial court allowed reformation as amended agreement was true intent of parties.

· D appeals.

ISSUE


Can a mistake of both parties, after 30 years, be amended to the intended terms?

HOLDING


Yes.

RATIONALE

· D does not contest facts

· D argues as mistake was made by Travelers, they have to live w/ it.

· D argues that mistake was mutual, and therefore binding

· Also, after 30 years, it should be unassailable.

· Rejected, as “where there has been established beyond a reasonable doubt a specific contractual agreement between two parties, and a subsequent erroneous rendition of the terms of the agreement in a material particular, the party penalized by the error is entitled to reformation, if there has been no prejudicial change of position by the other party while ignorant of the mistake.” (489)
BRIEF – 491 – 1/15/08
Boone v. Coe,

Ct. of App. of Ky.,

153 Ky. 233, 154 S.W. 900 (1913)
FACTS

· Ps (W.H. Boone and J.F. Coe) contracted w/ D (J.T. Coe) to lease his farm for one year from a future date.

· In fall of 1909 D agreed to rent to Ps farm in Tx. for 12 months beginning upon their arrival in exchange for cultivation of crops (wheat, corn and cotton) on said farm.

· Sharing of profits btw. D and Ps.

· D agreed to build a dwelling, which was not done.

· Ps terminated their business in Ky, and moved w/ their families to Tx. The move took 55 days.

· They remained in Tx. for 22 days, and on December 6, 1909 D refused to let Ps occupy the farm, and Ps returned home taking 4 days.

· Ps sue for reliance in Kentucky.

· $8 / day going to Tx. (55 days) = $440

· $150 paid for transportation to Tx.

· $8 / day in Tx. (22 days) = $176

· $211.80 paid for move back to Ky.

· $100 for loss of time to them and their teams in trip back to Ky.

· $150 in damage to Ky. Business transactions.

· Total of $1,227.80 – Court says total is $1,387.80 – Interest? Not stated in opinion.
PROCEDURE

· D sought demurrer

· Granted

· Ps appeal
ISSUE


Is a one year lease to begin at a future date void under the statute of frauds?
HOLDING


Yes.

RATIONALE

· Lease for more than one year void (what about lease for exactly one year?)
· Exceptions are service rendered during life can result in legacy (receiving something from the estate) and quantum meruit. D was not enriched, however, so no recovery.

BRIEF – 495 – 1/15/08

Riley v. Capital Airlines, Inc.,

S.D. Al., 185 F. Supp. 165 (1960)
FACTS

· D entered into a 5-year requirements K to buy water methanol from P @ its Mobile Al.
· Some deliveries were made and paid for.

· Eventually, D refuses to order additional fuel.

PROCEDURE
· P sues for recovery for breach and for “merchandise, goods and chattels delivered to” D.


ISSUE
· Is the K void due to the statute of frauds, and if so, what, if anything, can P recover?

HOLDING
· Yes.

RATIONALE
· There was indeed a 5-year K.

· K is void, as takes more than one year to perform. (496, top)

· Exception where goods are unsuitable for sale to others. (496, middle in italics)

· P’s theory is that as goods were made specifically for D, they are not saleable to others. (496, last para). Argument is that as this is sale of goods, 1-year provision does not apply.
· Rejected.
· Unexecuted portion of the contract falls under statute of frauds, and is void. (497, first full para)
· P contends that part performance removes effect of frauds. Court does not agree, as statute can only apply to unperformed portions of a K, and P was paid for all delivered product. (497, second full para)
· P entitled to nothing for breach of K.
· P entitled to losses sustained in good-faith preparation, purchased for $3,418.15 and sold for $700, so damages of $2718.15.
BRIEF – 500 – 1/16/08
Schwedes v. Romain,

S.C. Montana, 179 Mont. 466, 587 P.2d 388 (1978)

FACTS
· D agreed to sell P a property near the Swan River in Montana for $60,000 cash on August 9, 1976.

· P accepted on August 16, 1976 via communication w/ D’s lawyer, and set a closing date for Sept. 20, 1976.

· On Sept. 20, 1976 P called lawyer and offered to send purchase price, and was told not to until new closing date set at Oct. 3, 1976.

· On Sept. 30, 1976 Ds sold property to third party for $64,000.


PROCEDURE

· P sues for either SP of land sale K, or damages for breach.

· After discovery, D moved for SJ, which was granted.

· P appeals.

ISSUE
· Is the contract between the parties void under the statute of frauds?


HOLDING
· Yes.

RATIONALE

· As there was no (part) performance, K is not formed (502, 2nd full para)

· K for sale of real estate is invalid unless it is in writing, which this is not (502, 4th full para)
· Ps argue not invalid due to partial performance, but they merely prepared to perform. (503)

BRIEF – 511 – 1/16/07

In re RealNetworks,

N.D. Il., 2000 WL 631341 (2000)

FACTS
· To install D’s software, Ps agreed to license agreement which is able to be saved and/or printed in a number of ways from their computers.
PROCEDURE

· Class action suit against RealNetworks alleging trespass to property and privacy, as D allegedly secretly allowed access to Ps’ electronic communications and stored info w/o consent/knowledge.

· D cites agreement as having a binding arbitration clause. P argues that it is not written, and therefore not enforceable under the Federal and Washington Arbitration Acts.

ISSUE

· Does D’s user agreement qualify as a written agreement?

HOLDING

· Yes.
RATIONALE

· “Written,” according to Webster’s, is essentially a series of characters conveying meaning.
· Ps argue that it is not written, and even if it is, agreement was not printable or storable (explicit “print” or “save” button)
· Could right click, select all, copy, paste

· Could click and drag to select all text, then copy and paste

· Could open the license file, accessible through file menu.
· P finally points to Congress’s present day discussions re: electronic communications. Suggests that if congress is talking about including electronic writings, they must not be included at present. Court doesn’t buy this, however, as electronic communications could not be contemplated in 1925; doesn’t mean that it wasn’t included, but more removing any doubt about inclusion.

BRIEF – 514 – 1/22/08
Parma Tile Mosaic & Marble Co. v. Estate of Fred Short,

590 N.Y.S.2d 1019 (1992)

FACTS

· MRLS was building and subcontracted to Sime Construction.

· Sime attempted to order tile from P, but P would not deliver until MRLS guaranteed payment.

· In an un-signed fax on company letterhead dated September 12, 1989, MRLS agreed to pay P in the event that Sime failed to do so.

· P delivered, and Sime failed to pay.


PROCEDURE

· Trial Court
· P suing two construction companies for breach (non-payment)

ISSUE

· Does a transmission on company letterhead satisfy the subscription required by the statute of frauds?

HOLDING

· Yes.

RATIONALE

· Statute of frauds intended to prevent unintentional oral commitment becoming an enforceable K.

· Not meant to be used to evade obligation intentionally incurred.
· No question that MRLS intended to guarantee Sime’s debt, and therefore MRLS should not be able to “evade its obligation because of the current and extensive use of electronic transmissions in modern business.” (515)

BRIEF – 520 – 1/19/08

Kelly Health Care v. The Prudential Insurance Co. of America,

226 Va. 376 (1983)

FACTS

· William Green’s wife, insured by Prudential, received medical care from Kelly.
· Kelly submitted bills to Prudential, which they refused to pay.

· The wife had signed two forms that P relied on to show assignment of Prudential’s financial obligation from her to Kelly.
· Kelly submitted bills to Prudential, who refused to pay.


PROCEDURE

· Bench trial.

· Kelly suing both Prudential and Green (patient)

· Trial court gave default judgment (e.g. D didn’t show up) to P against Green.

· D moved for SJ, claiming that there was no evidence that the documents were delivered to D in a timely manner.

· Court found an authorization rather than an assignment, and granted D’s SJ motion, dismissing w/ prejudice.

· P appeals.

ISSUE
· Can a health care provider be an assignee of benefits payable to an insured under a health insurance policy?


HOLDING
· No.


RATIONALE

· Kelly argues that Green assigned her rights under the policy to them, and thus Prudential has an obligation to pay.

· An assignment is a transfer, but a transfer is not necessarily an assignment. (521)

· An assignment is an absolute transfer, noting that “The assignor must not retain any control over the fund or property assigned, any authority to collect, or any form of revocation.” (521)

· One document (revocable) appoints Kelly as Green’s special agent to collect payments.

· Kelly also claims to be able to collect as a third party beneficiary, but has failed to show that “the parties to the contract clearly and definitely intended it to confer a benefit upon him.”

BRIEF – 531 – 1/19/08

Sally Beauty Co. v. Nexxus Products Co.,

801 F.2d 1001 (1986)

FACTS
· Nexxus entered into a K with Best Barber Beauty Supply Co. (“Best”) where Best would be Nexxus’ exclusive distributor throughout most of Texas for one year.

· Best was purchased by Sally Beauty Co., Inc. (“Sally”), a wholly owned subsidiary of Alberto-Culver, one of Nexxus’ direct competitors.

· Nexxus canceled the contracts, and Sally claims breach.


PROCEDURE

· Sally sues Nexxus for breach

· District court granted Nexxus’ motion for SJ on the grounds that it was a personal services K.

· P appeals.
ISSUE
· Is a party in breach where they cancel an exclusive distribution contract with a direct competitor that said competitor acquired through purchase of a third party?


HOLDING
· No.

RATIONALE

· K is for sale of goods, and therefore is controlled by the UCC

· K is non-transferrable if the non-transferring party has substantial interest in having the original promisor perform.

· “It defies common sense to require a manufacturer to leave the distribution of its products under the control of a competitor.” (533)
· “[T]he delegate was not bargained for, and the oblige need not consent to the substitution.” (533)

Dissent
· No evidence to suggest that Sally will not exercise good-faith efforts.

· It would actually hurt Sally to fail to zealously sell Nexxus’ products.

BRIEF – 537 – 1/18/08

New England Educational Training Service, Inc. v. Silver Street Partnership,

148 Vt. 99 (1987)

FACTS
· D, Silver Street, bought a property in 1983 without notice of its outstanding mortgage to NEET, which had been misindexed.

· When made aware of this, the parties entered into settlement discussions which, according to the court, failed because the previous titleholders refused to make any contribution to the settlement package.

· Silver Street hired a lawyer, who was given general authority to negotiate on Silver Street’s behalf.

· In June 1984, lawyer was given explicit permission to accept a settlement of $10,000.

· Attorneys (but, supposedly not Silver Street) agreed on $60,000 settlement.

· Silver Street claims unenforceable, as it did not explicitly authorize lawyer to agreed to said settlement.

PROCEDURE
· P sues to enforce a settlement agreement

· Trial court granted P’s motion for SJ, awarding NEET $60,000.

ISSUE
· Is a party bound by unauthorized agreements made by its attorney on its behalf?


HOLDING
· No.

RATIONALE

· In the absence of fraud, clients are bound by the actions of their attorneys as to procedural matters incident to litigation. (538)

· No evidence that Silver Street’s attorney was ever given permission to agree to $60k settlement.

· P argues that lawyer had implied or apparent authority to settle, as he had express permission to negotiate which was combined with an “extensive history of negotiations.” (539)

· Court rejects this argument due to persuasive cases.

· P argues that holding will undercut settlement agreements, but court disagrees saying that the primary effect will be to encourage attorneys negotiating agreements to confirm opponents actual assent. (540)

· P also mentions apparent authority, which would be derived from the behavior of Silver Street, which fails as there is nothing in evidence to indicate that Silver Street’s behavior would indicate this.
BRIEF – 541 – 1/28/08
Sauber v. Northland Insurance Co.,

251 Minn. 237 (1958)
FACTS

· On June 18, 1953 R.J. McDonald owned a 1952 Hudson, and insured it through D.

· Policy covered damages by collision and ran for two years, with the premium paid in full.
· On November 20, 1953 McDonald sold to brother in law John Sauber.
· Sauber received the insurance info, and called company to see if he needed to do anything.

· Was told that he was fine to drive the car by Serres at D-Insurance Co.

· Accident on March 24, 1954; car wrecked.


PROCEDURE

· Action by McDonald and Sauber to recover for car accident.

· Action by McDonald was dismissed as he no longer owned the car.

· Jury verdict for P for 1,750.

· D moved for JNoV and new trial. New trial granted.

· P appealed order granting new trial, D appealed denial of JNoV.


ISSUE

· Is it sufficient to know that you reached the correct business in order to establish apparent authority?

HOLDING

· Yes.


RATIONALE

· D argues that Serres had no authority.

· P argues that Serres had apparent authority, that P reasonably relied on.

· “Apparent authority exists by virtue of conduct on the part of the principal . . . which warrants a finding that a third party, acting in good faith, was justified in relying on the assumption that the agent had authority to act.” (544)
· The question is whether P reached the right business, as P can reasonably assume that anyone D has answer the phone is authorized to speak for D.

BRIEF – 557 – 1/29/08
Seaver v. Ransom,

224 N.Y. 233 (1918)

FACTS

· Judge Beman’s wife was ill, and he drafted a will (557), leaving her house to her husband to life and the remainder to the American Society for the Prevention of Cruelty to Animals (ASPCA)

· She said that will was not right; she wanted to leave the house to P, her niece.

· The was not time to redraft the will, so she signed after her husband swore to “make up the difference” to P.
· When Judge died, no such provision in his will.

· Seaver is executor of Beman’s estate.
PROCEDURE
· P brought suit for breach and recovered $6,000 judgment, which was the house’s value. 

· Theory was that “equity impressed [Beman’s] property with a trust in favor of P.” (557)

· This Court finds Beman was bound by his promise, but no property was so bound. Therefore there is no trust.

· Affirmed on appeal.

· Appeal again.

ISSUE
· Can a third party beneficiary who is not under obligation sue for recovery for breach?


HOLDING
· Yes.


RATIONALE

· Right of beneficiary to sue for breach of K made expressly for them has been recognized.

· In NY can sue if either:

· Promise was made for or has been adopted for 3rd party’s benefit

· Made for benefit of wife, fiancé, or child of a party.

· Municipality protects its inhabitants w/ a K.

· At request of a party, benefit runs directly to a beneficiary although same does not furnish the consideration.

BRIEF – 561 – 1/29/08

Sisters of St. Jos. Of Peace, Health and Hosp. Svcs. V. Russell,

318 Or. 370 (1994)

FACTS

· On Sept 13, 1984 Russell was severely injured and Hospital provided services through August 30, 1985.
· It was determined that Aetna was the worker’s compensation insurer for Russell at the time by a referee.

· The Workers’ Compensation Board affirmed.

· Aetna and Russell sought judicial review in Ct. of App.

· Russell and Aetna came to a settlement and dropped appeals.
PROCEDURE

· P brings suit against Russell and Aetna to recover for care provided to Russell

· 3 Claims:

· Russell owed via K implied in fact.

· Russell owed via accounts stated (common count like quantum meruit).

· Aetna owed as P was 3rd party beneficiary to agreement btw. Aetna and Russell.

· At trial Aetna moved for Directed Verdict

· Denied.

· Jury verdict for Russell and against Aetna for $96,888.74
· Aetna appeals denial of motion for directed verdict.

· Ct. of App, reversed re: Aetna, finding that P’s claim against Aetna relies of P’s claim against Russell.
ISSUE

HOLDING

RATIONALE

· Agreement consistently talks about P, and states that Aetna will be responsible for all of P’s bills.

· Therefore both parties contemplated P as a beneficiary, and P can collect.
BRIEF – 608 – 1/30/08
Hamer v. Sidway,

124 N.Y. 538 (1891)

FACTS

· William E. Story Senior promised on Mar. 20, 1869 to pay W.E. Story 2nd. $5,000 on his 21st birthday, Jan 31, 1875 if the latter abstained from alcohol, tobacco, swearing, and playing cars and billiards for money.
· 2nd abided, and sent uncle letter informing him on same date.
· Sr. responded saying that he did “not intend to interfere with this money in any way till I think you are capable of taking care of it.” (609) Noted money was earning interest.
· 2nd acquiesced, and allowed uncle to hold $$.

· Sr died on Jan 29, 1887 w/o having paid 2nd.

PROCEDURE

· Claim against the executor of Sr’s estate for $5,000 plus interest from Feb 6, 1975.
· Trial court found for P.

· SC reversed.

· Appeals.
ISSUE
· Is forgoing drinking, gambling, etc. sufficient consideration to fulfill one side of a K?


HOLDING
· Yes.


RATIONALE

· D asserts that promisee’s actions were good for him, and therefore are not consideration.

· Without foundation. Note that this is counter to the rule of barter.

· 2nd forewent his right to legally smoke, gamble, etc., which is sufficient consideration.

· NOTE: There may be issues of assignability and previous payment not addressed in this opinion.
BRIEF – 619 – 2/4/08
Moore v. Elmer,

61 N.E. 259 (Mass. 1901)

FACTS

· Elmer executed a K on Jan 11, 1898 in Springfield, MA s.t. his estate will pay off Moore’s mortgage if Elmer dies before Feb. 1900.

· Elmer dies.

PROCEDURE

ISSUE

· Can past payments or such be consideration?


HOLDING

· No.


RATIONALE

· Writing implies no consideration from Moore to Elmer.

· If there was consideration, would be void as a wager.

· P does not allege that Elmer owed her anything and this was done in response, so no consideration.

BRIEF – 620 – 2/5/08
Mills v. Wyman,

20 Mass. (3 Pick.) 207 (Mass. 1825)

FACTS
· P took care of D’s (emancipated) son from Feb. 5-20, 1821.

· P lived in Hartford, CT; D lived in Shewsbury, MA.

· Levi Wyman, the son, was about 25 at that time, and was returning from a sea voyage, and suddenly got sick.

· On Feb. 24, 1821 D wrote a letter to P promising to pay for services to son. No consideration for promise.

PROCEDURE

· Trial judge dismissed (nonsuit).

ISSUE

HOLDING


RATIONALE

· J. Davis and Allen argue that the arbitrary rule of law fixing the age of emancipation at 21 does not interfere with the moral obligation of father to fulfill promise.

· Mention MA statute requiring relatives of the poor to pay for them.

Chief Justice
· Without consideration, no K.

· Services to son not preformed by D’s request.

· Moral obligation can only hold if some pre-existing legal obligation, s.a. paying for infant care. Otherwise, nudum pactum.

· A man usually should do what he is morally obligated to, but the law chooses not to enforce as such.

· Statute is inapplicable, as this is not one of the covered situations.
BRIEF – 629 – 2/5/08
Webb v. McGowin,

168 So. 196 (Ala. App. 1935)

FACTS

· On Aug. 3, 1925 P saved T (deceased) from injury/death, and in so doing sustained severe injury.

· In consideration, T agreed to pay P $15 bi-weekly for P’s life on Sep. 1, 1925.

· T died on Jan 1, 1934

· Payments stopped on Jan 27, 1934
PROCEDURE

· Action in assumpsit, seeking unpaid installments up to time of suit; original complaint has been amended. 

· P was non-suited (case dismissed) because:
1. No cause of action

2. No consideration

3. T did not agree to pay P for services before rendered.

4. Void under statute of frauds.

RATIONALE
· “Any holding that saving a man from death of grievous bodily harm is not a material benefit sufficient to uphold a subsequent promise to pay for the service, necessarily rests on the assumption that saving life and preservation of the body from harm have only a sentimental value. (631)

· Likens this to when a Dr. fixes a patient (K implied in law?)

· Became enforceable when T agreed to pay.

· Moral obligation is enough consideration to support a K if T has received material benefit.
Webb v. McGowin,

168 So. 199 (Ala. 1936)

· “We agree with that court that if the benefit be material and substantial, and was to the person of the promisor . . . he has the privilege of recognizing and compensating either by a executed payment of an executory promise to pay.” (633)

· “The reason is emphasized when the compensation is not only for the benefits which the promisor received, but also for the injuries either to he property or person of the promisee by reason of the service rendered.”

BRIEF – 634 – 2/6/08

Stilk v. Myrick,

170 Eng. Rep. 1168 [1809]
FACTS
· Ps were sailors, and agreed to sail a ship from London to the Baltic and back for £5/month.
· Two of the seamen deserted.

· Captain was unable to enlist additional men, and so offered to split the deserters’ wages among the remaining 9 crew if they made it back to London.


PROCEDURE

ISSUE
· Is new K at higher rate for a pre-existing duty valid?


HOLDING
· No.

RATIONALE

· Usually void for fear of duress

· Here, void due to lack of consideration – Captain got nothing that he didn’t already have from the new offer, and therefore K is invalid.
BRIEF – 636 – 2/6/08
Ala. Packers’ Assn. v. Domenico,

117 F. 99 (1902)
FACTS

· Some of Ps and D (Alaska Packers’) contracted on Mar. 26, 1900 in San Fransisco, where Ps agreed to go to Pyramid Harbor, Alaska and work for D for the fishing season in exchange for $50 please $0.02 per red salmon he each helps catch.
· On April 15, 21 of Ps contracted to sail on the Two Brothers and do same for $60 + $0.02 per.

· Ps arrived in April, and on May 19 stopped work and demanded $100 base pay.

· Impossible to replace Ps.

· On May 22, after repeated attempts to get Ps to go to work, superintendent, noting that he didn’t have power to contract for D, agreed to terms.

· This was done in front of a shipping commissioner in a (failed) attempt to ‘make it legal.’

PROCEDURE

· D appealing, so seems lost at trial level.

ISSUE
· Is the new K void for want of consideration?

HOLDING
· Yes.

RATIONALE
· Ps claimed that nets were faulty. Court rebukes noting that it was as much in D’s interest for Ps to catch a lot of fish.

· Ps agreed to render exact same services that they had already agreed to render. 

· Allowing this would encourage other abuses of contracts.

· If super had no power to make new K, had no power to waive original K.

BRIEF – 644 – 2/6/08
Brian Const. and Dev. Co. v. Brighenti,

405 A.2d 72 (1978)

FACTS
· In early 1968 Joseph E. Bennett contracted with Seymour B. Levine to build post office, and assigned K to P.

· On Oct. 10 1968 P entered into written K w/ D to do all grading etc. “requisite and necessary to finish the entire work properly.” (644) D to receive $104,326.

· During negotiations P provided D with test bores, which proved to be non-indicative of the true underground environment.

· D commenced excavation on Oct. 15 1968 and found underground debris.

· K provided that no extra work would be done w/o written consent of signature of owner or agent, and provided that subcontractors (s.a. D) must make all claims in the same way.

· P notified architect, attorney, etc., but was unable to contact owner as he was ill. Those notified agreed that it needed to be removed, but refused to sign permission.
· On Oct. 21, 1968 D ceased work and notified P.

· D offered to complete if P would remove rubble. P refused.

· P ordered D to continue work. D refused.

· P entered into further oral K w/ D to remove rubble at cost + 10%. P sent a letter confirming K to D on Nov. 7, 1968 and requested that D sign and return, which D failed to do.

· D returned to work on Nov. 10, and stops working six days later.
PROCEDURE
· P contractor suing D for breach. D countersues. 

· Trial court found for D on P’s claim and D on P’s claim (no one won the suit they brought)

· P appeals judgment for D.

ISSUE
· Does the second agreement constitute a binding K?


HOLDING

· Yes.

RATIONALE
· Generally, a second agreement for more $$ is non-binding for lack of consideration

· If agreement, however, imposes upon D additional burden or obligation, it is binding.

BRIEF – AC 44 – 2/11/08

Wis. Knife Works v. Nat’l. Metal Crafters,
781 F.2d 1280 (7th Cir. 1986)
FACTS

· P had unused manufacturing capacity, and undertook to manufacture spade bits for their parent, Black & Decker.
· P sent D multiple purchase orders, containing a no-modification-without-writing clause.

· First two orders place on Aug. 21, 1981, and D acknowledged them by letters containing delivery dates, which P wrote into the POs.

· Four more orders placed on Sep. 10, 1981 with no written acknowledgment; delivery dates provided orally.
· D missed delivery dates in Oct. and Nov, but P did not immediately declare breach. 

· On Jul 1, 1982 P issued a new batch of POs, which were later rescinded

· By Dec. 1982 D was producing blanks in adequate quantities, but on Jan 13, 1983 P terminated the K, at which time only 144,000 of the ordered 281,000 blanks had been manufactured.

PROCEDURE

· Knife Works brings suit against Metal Crafters alleging breach due to missed delivery dates

· D replied that dates were not intended as firm dates, and counterclaimed for damages from oral K that P agreed to pay for expense of maintaining machinery to produce blanks ($30,000).

· Judge ruled there had been a K, and left jury to determine if it had been modified, and if so whether modified K had been broken.
· Jury found K modified but not broken.

· Judgment entered dismissing P’s suit, and awarding D $30k.

· P appeals.

ISSUE

· Was the K modified despite the no-modification-except-in-writing clause?

HOLDING

· No.

RATIONALE
· D presented evidence that P accepted late delivery and canceled K because they couldn’t make the bits cheap enough for B&D, not because of late delivery.

· For purposes of UCC 2-209(2), this was a K between ‘merchants’ or commercially sophisticated parties.
· D’s signed acknowledgements of the first POs constitutes acceptance, and the later POs were accepted by performance.

· D had carte blanche to set delivery dates, and so cannot ‘complain’ about their absence in POs.

· D had trouble complying w/ original specs., and P modified them. D argues this is a written modification, but Posner says it falls under P’s ability to modify per the agreement.

· Clause forbidding modification other than in writing was valid, but K may have been modified in some other way.

· 2-209(4) provides that attempt at modification can operate as a waiver.

· Common law refuses to support contractual modifications unsupported by fresh consideration.

· UCC makes all modifications enforceable, and relies on duress and bad-faith to weed out the problems.

· 2-209(2) allows for exclusion of oral modification, and D argues that 2-209(4) undoes this by allowing oral waiver.

· If 2-209(4) is interpreted broadly, both it and 209(2) become superfluous.
· An attempted modification is not automatically a waiver (48, top)

· Modification could not be renamed ‘waiver’ and so no modification.

· Parol evidence rule not applicable, as this is regarding whether or not a party later waived contractual rights, not an attempt to vary the K by other evidence.
Dissent, Easterbrook
· Majority holds that no attempt at modification may operate as a waiver unless the party seeking to enforce the waiver has relied to its detriment.
· Does not think reliance is necessary.

· UCC does not define “Waiver” and at common law it means the intentional relinquishment of a right.

· Law of consideration imposed something like a reliance rule.

· “The introduction of reliance requirement into a body of law from which the doctrine of consideration has been excised is novel.” (50)

· Majority tries to reconcile 2-209(4) and 2-209(5) appearing to handle waiver differently by assigning them different domains: (4) covers a subset of (5). 

· Majority suggests that waiver may have to be signed, but a signed writing can be modification under 2-209(2).
BRIEF – AC 55 – 2/12/08

Batsakis v. Demotsis,

226 S.W.2d 673

FACTS

· On Apr. 2, 1942 D signed a letter acknowledging receipt of $2,000US and promising to repay at rate of 8% interest.
· It seems that P actually paid D 500,000 Drachmea, or about $25US (assumedly trial court found to be worth $750).

· D never paid.

PROCEDURE

· P seeks payment of said amounts.

· Trial (no jury) awarded $750 plus interest.
ISSUE

HOLDING

RATIONALE

· P sold D the 500,000 drachmae for $2,000US

· BRIEF – 655 – 2/12/08
Dyer v. Nat’l. By-Prods., Inc.,

380 N.W.2d (Iowa 1986)

FACTS

· On Oct. 29, 1981 Dyer was lost his right foot on the job.

· Dyer was on paid leave until Aug. 16, 1982 when he returned to work as a foreman, the job he held prior to his injury.

· He was indefinitely laid off on Mar. 11, 1983.
PROCEDURE

· Dyer filed suit claiming discharge was in violation of K for lifetime employ in exchange for not suing them under workman’s comp.

· Employer denied having made the K, and moved for SJ.

· SJ granted saying that:

· No reciprocal promise to work for employer for life (void due to personal freedom?)

· No forbearance of any viable cause of action.

· On appeal, P claims that forbearance was consideration for life employ, asserting:

· Trial Court did not consider reasonableness of his good-faith belief in validity

· Court considered legal merits of claim foregone

ISSUE

· Is good-faith forbearance of a claim that turns out to be invalid and unfounded sufficient consideration to uphold a K?

HOLDING

· Yes.

RATIONALE
· The law favors settlement

· If claimant’s belief is reasonable, he is giving something up (his belief).
BRIEF – 672 – 2/13/08

Schnell v. Nell,

17 Ind. 29 (1861)

FACTS

· On Feb. 13, 1856 Zacharias Schnell (D) entered into K to pay J.B. Nell, Wendelin Lorenz and Donata Lorenz collectively $200 per year for three years starting one year from signing.

· The above were to receive $200 each from D’s wife’s will, but she had no meaningful separate property at her decease.

· As (supposed) consideration was:

1. 1¢, which does not appear to have been paid to Schnell (D).

2. Love and affection owed to dead wife

3. Wife expressed desires, which should be honored.

· D never paid.

PROCEDURE

· Nell sued for (assumedly) his $200
· Schnell filed a demurrer which was overruled.

· Schnell argued no consideration, and sustained a demurrer to his argument apparently on the grounds that it contradicted the K. (Ruled for P-Nell)
· Overruled.

ISSUE

· Are the above named interests sufficient to support a valid K?

HOLDING

· No.

RATIONALE

· Penny is void as nominal consideration.

· 2 & 3 void because:

· Past Considerations.

· Do no constitute payment to a third party.

· Therefore, just a gift promise, and thus unenforceable.

BRIEF – 688 – 2/19/08
Thomas v. First Nat’l. Bank of Scranton,

96 A.2d 196 (PA 1953)

FACTS

· P wrote a check for $1,225 on Oct. 12, 1950 to Sabor Dental Supply.

· On Oct. 13 P went to D-bank and signed a request to stop payment, which contained a clause stating that in the event that said check was processed due to “inadvertence, accident or oversight,” P would not hold them liable, and agreed to be “legally bound hereby.”

· On Oct. 16 the check was paid by D-bank through “inadvertence, accident or oversight,” and charged against P’s account.

· P brought suit to recover the $1,225 plus interest.


PROCEDURE

· Tried without a jury, with judgment for P.


ISSUE

HOLDING

RATIONALE

· In PA, a check may be revoked any time before it is cashed or processed.

· In general, if a bank pays a check after revocation, the bank is liable.

· Here, however, there was a qualification.

· Under common law, liability of the bank can be limited with assent of depositor.

· Here, parties intent to limit D’s liability was clearly illustrated.

· Further, as P agreed to be “legally bound” the defense of no consideration is not available.


BRIEF – 693 – 2/19/08
Ferrera v. A. C. Nielsen,
799 P.2d 458 (Colo. 1990)

FACTS

· D worked for D, doing business as Neodata Services.

· D suspended P in 1985 for falsifying her time card, and in Jan. 1987 determined that she had done so again and fired her.
PROCEDURE

· P claims wrongful discharge under implied K and promissory estoppel

· D obtained SJ claiming that handbook could not constitute K b/c it contained a disclaimer.

· P appeals and lost as well.
· P appeals again.

ISSUE

· Does an employee handbook that clearly and conspicuously states that it does not form a K form K anyway


HOLDING

· No.

RATIONALE

· Statements in such a handbook can be the basis of implied K and promissory estoppel claims.

· Under implied K, must have (1) statements that would justify employee believing assent was invited.

· Under promissory estoppel, must have (1) promise which employer should reasonably expect employee to consider as commitment.

· Handbook here does neither.

· Further, handbook has prominent disclaimer on first page stating that it is NOT a contract.

· Disclaimer was clear and prominent, and therefore SJ is upheld.

BRIEF – 694 – 2/19/08

Evenson v. Colo. Farm Bureau Mutual Ins. Co.,

879 P.2d 402 (1993)

FACTS

PROCEDURE

ISSUE

HOLDING

RATIONALE

· To rebut presumption of at-will employment, employee must demonstrate that manual either:
1. resulted in K between employer and employee, or

2. formed basis of promissory estoppel claim.

· To establish K, employer’s actions much reasonably manifest an understanding of K.

· This can be inferred if no clear and prominent disclaimer.

· Also, can be bound if manual contains mandatory procedures.

· Here, the manual stated that D reserved the right to terminate at well, and that there was no K.

· However, D’s executives also treated manual’s procedures as mandatory

· Therefore, sufficient questions of fact.

BRIEF – 696 – 2/19/08

Eiland v. Wolf,

764 S.W.2d 827 (1989)

FACTS

· P was a medical student at U.T. in Galveston, and completed all requirements of graduation except one elective course that he failed and was not allowed to retake.

PROCEDURE

· P alleges D was arbitrary and capricious b/c of a prior court order allowing him back into class pending the resolution of a dispute that later was resolved in P’s favor.

PROCEDURE

· P won at trial.

RATIONALE

· P tries to rely on student catalog as K between himself and school.

· First page of catalog says that it is subject to change w/o notice, and does not constitute K.

· Further, it essentially gives D free reign to dismiss a student.

· Given express and prominent disclaimer, no K.
BRIEF – 701 – 2/20/08
Ricketts v. Scothorn,

77 N.W. 365 (Neb. 1898)

FACTS

· P (Scothorn) was working as a bookkeeper for Mayer Bros. earning $10/week

· In early May 1891, her grandfather came in around 9am and told her that none of his grandchildren work, and she didn’t need to either, and gave her a note promising her $2,000 at her request and 6% interest.

· Planning to live on the promised sum and the interest, she quit he employ.

· Gpa paid 1 year’s interest, then died.

· In the summer or fall of 1892 he told his daughter, P’s mother, that he regretted not paying the full sum and that it should come from the sale of his Ohio farm when he died.
PROCEDURE

· P seeks payment of $2,000 + 6% interest

· P wins

· D appeals

RATIONALE
· This was a pure gift

· As G-daughter relied on the promise, however, D cannot use lack of consideration as a defense, and thus the K is payable.
BRIEF – 706 – 2/25/08
Greiner v. Greiner,

131 Kan. 760 (1930)

FACTS

· Peter Greiner died testate leaving P, his widow, and children

· Many of these children were effectively disinherited.

· P inherited a large sum from her son Henry when he passed, and set to make the other disinherited children better off.

· She Ked to pay son Nicholas $2k.

· In Jul. 1926 P had Nicholas write to Frank asking him to come. Frank told her that he didn’t want $$, he wanted a home.

· Frank moved back on Sept. 20, 1926 and P had a house moved to Frank’s tract of land.

· P later said she was going to give Frank a deed.

· A son favored in the will, August, convinced P not to deed title to Frank. 

· P promised to give Frank land for a home if he moved back which he did.

· Frank reasonably relied, and so promise to give him land is enforceable.
PROCEDURE

· Mother sues son, Frank, for affirmative relief.
· D wins, P appeals.

BRIEF – 709 – 2/25/08

Allegheny College v. National Chataqua County Bank of Jamestown,

159 N.E. 173 (1927)

FACTS

· In Jun. 1921 P was having a drive to secure additional funding of $1,250,000.

· Mary Yates signed and delivered a pledge to contribute $5,000 on Jun. 15, 1921

· She paid $1,000 in Dec. 1923

· In Jul. 1924 she repudiated.
PROCEDURE

RATIONALE
· “The moment the college accepted $1,000 as payment on account, there was an assumption of a duty to do whatever acts were customary or reasonably necessary to maintain the memorial fairly and justly in the spirit of its creation.

· “We think the duty assumed by the plaintiff to perpetuate the name of the founder of the memorial is sufficient in itself to give validity to the subscription within the rules that define consideration.”
BRIEF – 716 – 2/26/08
Feinberg v. Pfeiffer Co.,

322 S.W.2d 163 (1959)

FACTS

· P worked for D from 1910 (age 17) to June 30, 1949.

· At an annual meeting of the board on Dec. 27, 1947 the board passed a resolution to raise P’s salary from $350/mo to $400/mo and to guarantee her $200/mo for life should she choose to retire.
· P continued work until Jun. 20, 1949.

· Following discussion w/ attorney, new company president sent P a check for $100 on April 1, 1956, which P refused to accept, and P brought this suit.
PROCEDURE

· Former employee sued to enforce promise of pension.

· Bench trial awarded P $5,100, which is the amount owed at trial plus interest.

· D appeals.

RATIONALE
· Appellant argues that evidence of P’s health should not have been admitted. The court finds that it was not harmful error, and so is immaterial.

· Next D claims that there is insufficient evidence to establish that P would not have quit except for the pension. The record of her testimony clearly states otherwise, however.

· D argues that pension was a mere promise of a gift without consideration.

· P argues that consideration/reliance was:

1. continuation of work

2. change in position by retiring

BRIEF – 722 – 2/26/08

James Baird Co. v. Gimbel Bros., Inc.,

64 F.2d 344 (1933)

FACTS

· D bid to supply linoleum for a building in PA, and sent the bid to a number of contractors bidding on the whole job on Dec. 24. 
· D’s estimate underestimated the amount of linoleum by about ½.
· D realized it’s error, and withdrew it’s bid that afternoon (before acceptance), but not until after P had bid on the job.

· P could have retracted its bid, losing the chance to make another offer, but did not.

· P’s bid was accepted on Dec. 30, and P accepted on Jan. 2.

· D refused to deliver, and P sued.


PROCEDURE

· P sued D for breach of K to deliver linoleum.
· District court found for D.
RATIONALE

· Offer withdrawn before acceptance, so no K.

· P could have withdrawn offer to mitigate damages, or could have contracted with D contingent on acceptance of P’s bid, thus binding D before P bid.

BRIEF – 725 – 2/26/08

Drennan v. Star Paving Co.,

333 P.2d 757

FACTS
· On Jul. 28, 1955 P-GC was preparing to bid on a school, with bids due by 8pm.

· D bid to do the paving for $7,131.60 and P bid on the whole job for $317,385. P was required to put down 10% of that as a guarantee that he would accept if offered. P had to include anyone who would be doing more than 0.5% of the work in the bid.
· The next morning P stopped by D’s place of business to inform that they had won the bid, and was informed by D that they had underestimated by about ½, and refused to do the work for less than $15k.

· P was able to find another to do the work for $10,948.60.
PROCEDURE
· Trial court found that D made a definitive offer to do the work, and that P relied on this in making his bid, and awarded P $3,817 (difference between bid and cost of completion) plus costs.

· There was neither an option nor a bilateral K.

· P argues that his reliance was reasonable and binds D.

· D should reasonably anticipate that D would rely on it’s promise, and in fact D had an interest in P’s reliance thereon.

· Thus, D is bound.

BRIEF – 730 – 2/27/08

Goodman v. Dicker,

169 F.2d 684 (1948)
FACTS

· Ds are local distributor of Emerson Radio, and Ps were looking to set up a franchise (store).

· Due to Ds representations, Ps were induced to spend money to hire salesmen, and prepare to do business, as Ds promised Ps the franchise application would be approved.
PROCEDURE

· Bench trial found for Ps, finding no K but promissory estoppel. Award of $1150 cash outlays and $250 lost profits (from the radios they were going to sell)

· D appeals.

RATIONALE
· Ps, with knowledge and encouragement of Ds, incurred expenses due to Ds’ promise that franchise would be granted.

· Trial court erred in granting lost profits (correct award is reliance, not expectation).

BRIEF – 732 – 2/27/08

Hoffman v. Red Owl Stores, Inc.,

133 N.W.2d 267 (Wis. 1965)

FACTS

· Hoffmans operated a bakery (owned in joint tenancy) in Wautoma from 1956 to 1961.

· In Nov. 1959 Hoffman contacted Jansen, a representative of Red Owl about opening a store.

· Jansen died and was succeeded in Sep. 1960 by Lukowitz (“L”).

· Hoffman told L that he had only $18k and was repeated assured that it would be enough.

· Around Xmas 1960 Hoffman thought it would be good to get experience in grocery business, and on advice of L bought a small grocery in Wautoma in Feb. 1961.

· After 3 months of operation, Red Owl determined that store was running at a profit, and advised Hoffman to sell so they could find him a larger store, which he did on Jun. 6, 1961. Before doing so H advised them that he could raise only $18k, and was assured that it would be enough.
· H obtained an option on a site in Chilton at Red Owl’s suggestion, which required $1k on election to purchase and $5k w/i 30 days.
· On advice from L, H paid the deposit on Sep. 15, 1961.

· On Sep. 27 H met w/ L and two others from home office and did a financial projection.

· On Nov. 6, 1961 H sold bakery to get cash for franchise, raising $10k.

· In the interim H obtained employ as a night baker at another bakery.

· Red Owl was to find someone to buy the lot in Chilton from H at a profit, build the building, and then lease to Hoffman.

· Lease was to be 10yrs. at about $550/mo with an option to renew for 10yrs. or buy out in installments.

· On Nov. 22 or 23, L & H met in Minneapolis (Red Owl’s home office), and another financial statement was generating calling for $24,100 contribution from H, with $4k in cash from Ps, $8k as a bank loan, $7,500 from father in law and $4k form sale of plot in Chilton.

· A week or two later, L contacted P and told him that that if he could raise an additional $2k for marketing, things would go through. 

· P convinced father-in-law to contribute $13k if he could be a full partner.

· On Jan. 16, 1962 credit manager informed L that father-in-law would have to give funds as either (a) a gift or (b) loan subordinate to other creditors. 

· L replied that one of the forms would be signed on Jan 31.

· L told H about this between Jan. 26 and Feb. 2, 1962, only giving the gift option.

· Red Owl gave H a new statement s.t. H would have to raise $34k: $13k from in-law, $2k on mortgage, $8k in loan, $5k in cash, $6k in resale of lot in Chilton.

PROCEDURE

· Mr. & Mrs. Joseph Hoffman sue Red Owl and Edward Lukowitz seeking recovery of $18,000 lost in reliance on Lukowitz’s promises.

· Jury found for Ps.

RATIONALE

· Considered actions of fraud or deceit, but not applicable (737)

· H relied to his detriment on L’s promises.

· Thus H should be able to recover reliance interest
BRIEF – 752 – 3/3/08
Blatt v. Univ. of Southern Calif.,

85 Cal. Rptr. 601 (1970)

FACTS

· P graduated from USC Law in June 1967, and was a member of the CA bar.

· Ds are USC, the Order of the Coif (national, local chapter, and members of committee that selects new members).

· P claims that individual Ds promised that if he were in the top 10% of his class he would be eligible for membership.

· P relied on these promises and graduated 4th out of 135 students (top 3%)
· In June 1967 committee selected 8 candidates that ranked below P, and argues that membership was restricted to people who worked on the law review.
· P served on a law review, but stopped as he was a night student and was advised that membership requirement of LR only applied to day students.

· Other students who did not complete LR work similarly to P were admitted.
PROCEDURE

· P sues for admittance into the Order of the Coif, claiming that P is qualified and entitled to membership, and that Ds breached their promises.

· Lower court found for Ds.

· P appeals.

RATIONALE
· Ds spoke in terms if eligibility
· P seeks to establish unilateral K in which promise of admittance was exchanged for Ps hard work to be in class ranking. As any benefit accrued did so to P, no consideration.

· P also argues promissory estoppel, however P never argued that he was promised membership, only eligibility, and so there was no breach of K even if promissory estoppel is assumed.
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