I. REMEDIES FOR BREACH OF CONTRACT

1. Expectation Damages

The goal is to put the ( in as good a position as he would have been in had the contract been performed by the (. The ( should end up with a sum equal to his costs already incurred, plus the profit he would have made had the contract been completed. ( is given the benefit of the bargain.
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UCC §2-712: 

Buyer can recover from seller









Difference between cost of cover and contract price plus incidental and/or consequential expenses, less amount saved due to breach
Class Hypo: 
( contracts to buy (’s car for $5,000. ( gives a down-payment of  $500 and spends $50 to have his mechanic inspect the car. Then ( refuses to sell the car. Market value of a comparable car is now $6,000. (’s damages are $6,000 less $5,000 plus $500 plus $50 = $1,550.

Hawkins v. McGeeB (1929): Expectation Damages








(’s hand is scarred from a severe burn. ( contracts with (, a surgeon, for a skin graft operation which ( promises will make ('s hand 100% perfect. The operation fails to correct the scar and produces a hairy hand. Held: ( may recover the difference between the value of a perfect hand and the value of his present scarred and hairy hand. 

Acme Mills & Elevator Co. v. Johnson B (1911): Expectation Damages





( contracts to purchase wheat from ( at $1.03 per bushel and gives $80 worth of sacks to (. Delivery was at time of thresh. ( then sells the wheat to a 3rd party for $1.16 per bushel, still before threshing. At time of threshing, market price was $0.97. Held: ( gets only $80 back. No expectation damages were incurred.

A. Cost of Performance vs. Decrease in Value:

 

Where defendant has defectively performed, plaintiff normally can recover the cost of remedying defendant's defective performance. But if the cost of remedying defects is clearly disproportionate to the loss in market value from the defective performance, plaintiff will only recover the loss in market value.

Restatement § 346(1)(a); Restatement Second § 348(2): 

“Defective and Unfinished Construction”







If no unreasonable economic waste is involved (clearly disproportionate to loss of value), then Cost of Performance. Otherwise, Diminution in Value

Peevyhouse v. Garland Coal & Mining Co.B (1963): Expectation Damages and Diminution in Value



( leases ( their farm for mining purposes. After the mining is over, ( refuses to restore the land to its previous condition, ( sues for cost of completion ($30,000), but ( argues that it would increase the value of the farm only $300. Held: ( paid only diminution in value ($300) otherwise ( would obtain more than what he would have gained by the full performance of (.

Groves v. Wunder Co. B (1939): Expectation Damages and Cost of Performance





( leases land to ( for extraction of sand and gravel. After extraction is over, ( refuses to restore land to uniform grade. Cost of completion was $60,000; diminution of value was $12,000. Held: ( paid cost of completion due to ( willful breach.

Jacob & Youngs v. Kent B (1921): Expectation and Diminution in Value (not discussed in class)




( contracts to build a house for (, with pipe A-type to be used. After the house is completely built, it is discovered that ( used B-type pipe rather than A-type pipe; the two are of virtually the same quality. Held: ( will be allowed to recover (or to subtract from the unpaid contract balance) only the difference in value between the two pipes (a negligible sum), not the much greater cost of ripping out the walls and all of the existing piping to make the replacement. 

Other Hypo: 
( agrees to build a house for ( for $30,000. The contract says that after ( has done half the work, he shall receive $15,000. ( does half the work, and demands payment. ( refuses. At this point, assume that it would cost ( $10,000 to complete the house (for materials, labor, etc.). (’s expectation damages are equal to the contract price ($30,000), minus what would have been Contractor's cost of completion ($10,000). Thus ( will recover $20,000.

B. Loss of Profits:





UCC § 2-708(2):

“Unlimited Source of Standard-Priced Goods”







Expectation damages include profit which dealer would have made from full performance

NeriB v. Retail Marine Corp. (1972): Expectation Damages and Loss of Profits UCC §§ 2-718, 2-708(2)


( contracts to buy a $12,000 boat from ( and gives a down-payment of $4,250. While boat is being delivered, ( rescinds the sale and demands his payment back. ( Incurs in storage expenses of $674 until sells the boat 4 months later for same price. Profits normally incurred in sale of boat is $2,579. Held: ( is entitled to loss of profits -would have sold two boats instead of one (Expectation),  plus incidental expenses . ( gets his deposit back (Restitution)

C. Mitigation as Limitation of Expectation Damages:

Injured party cannot recover damages for loss that could have been avoided if that party had taken appropriate steps to do so. The burden of proving whether mitigation has taken place is on the party in breach (Farnsworth p.807)

Restatement § 336:

Sale of goods to fulfill a subsequent contract:







When ( already paid contract price and ( fails to deliver goods, ( is not required to mitigate damages by buying again from a different source. Extraordinary efforts are not required in mitigation.

Clark v. MarsigliaB (1845): Restitution and Mitigation of Damages





( hires ( to restore paintings. While restoring the paintings, ( ask ( to stop performing, but ( refuses and completes the job. ( then ask ( for payment of whole value of his labor. Held: ( gets restitution of value provided up until ( asked him to stop. ( had a duty to mitigate (’s damages and not persist in completing the job.

Kearsarge Computer Inc. v. Acme Staple Co. B (1976): Expectation and Mitigation of Cost Savings


( hires ( for a 1-year data-processing contract. Half-way through ( cancels contract. ( asks for unpaid contract price (Expectation); ( argues for deductions due to cost savings and loss avoided by (’s arrangements for new contracts. Held: No deductions allowed. No cost savings since they were all overhead and fixed; no loss avoided because ( already had those contracts in the pipeline (unlimited source of businesses) independently of ( breach.

Parker v. Twentieth Century-Fox Film Corp. B (1970): Expectation Damages and Mitigation



( enters in contract to appear in “Bloomer Girl” musical film. ( cancels contract and offers instead ( to appear in “Big Country” western film for same pay. ( doesn’t accept new offer and demands promised pay (expectation). ( argues ( has a duty to mitigate by accepting new offer. Held: “Big Country” found to be inferior in kind and quality and mitigation not required. ( got expectation damages.

Hussey v. Holloway B (1914): Expectation Damages and Mitigation





( hired ( as trimmer for spring season at $18/week. At the beginning of season, ( fires (, but ( can’t find a substitute in kind since it was too late. ( accepts a $15/week job terminable at will and sues for expectation. ( argues for mitigation deductions. Held: No deductions allowed since new job was inferior in kind which ( didn’t have to accept.

Billeter v. Posell B (1949): Mitigation and Unemployment Benefits






( hired ( for a year as floor lady and designer for $75/week and $500 Christmas bonus. ( then assigns her to lower ranked position of $60/week. ( quits and collects unemployment benefits for remainder of contract. ( sues for expectation damages, ( argues for deductions equal to unemployment benefit collected. Held: No deductions allowed since ( wasn’t required to accept inferior offer by ( and unemployment benefits were not a substitute either. Collateral source rule.

D. Foreseeability:





The Hadley Rule limits the damages which courts will award for breach of contract. The "rule" says that courts will not award consequential damages for breach unless the damages fall into one of two classes:

· Arise Naturally: The damages were foreseeable by any reasonable person, regardless of whether the defendant actually foresaw them; or

· Remote or Unusual Consequences: The damages were remote or unusual, but only if the defendant had actual notice of the possibility of these consequences.
· Contractual allocation of risks: The Hadley rule may be modified by express agreement of the parties. For instance, if ( puts ( on notice of the special facts, this may cause damages to be awardable which would not otherwise be. Alternatively, the parties can simply agree that even unforeseen consequential damages shall be compensable.

· Lamkins “Tacit Agreement Test” (Restatement 2d. §351(3)): The extent of (’s liability is on the terms which it reasonably may be presumed he would have assented to if “special circumstances” had been presented to his mind. UCC added to the “reason to know” standard the requirement of mitigation by injured party.

· “Imputed” vs. “Actual” Knowledge: Imputed is what a reasonable person ought to know from the “ordinary course of things” would happen if he breaches the contract. Actual is when “special circumstances” are expressly informed. 

Restatement 2d. § 351:

Unforeseeable Damages:







 

1) Damages are not recoverable when there is no reason to foresee they were the probable result of breach. 

2) Foreseeable losses are those 

a) a) resulting from the ordinary course of events, or 

b) b) when special circumstances are expressly informed.        

3) Notwithstanding the above, disproportionate compensation is not allowed.  

UCC §2-715(2)(a):

Consequential Damages:







 

Allowed as long as ( had “reason to know” at the time the contract was made that they would have been the result of his breach, and which could not have been reasonably mitigated by (. 

Class Hypo: 
( buys from ( a furnace to be installed in (’s house in Alaska on or before Feb 1.  On Dec 31, ( informs ( of  “special circumstances” (tropical birds will arrive Feb 1). Furnace doesn’t come, birds die, and ( doesn’t recover, because the “special circumstances” need to be expressed at the time the contract was made.

Hadley v. Baxendale B (1854): Loss of Profits, Consequential Damages and Foreseeability (Imputed Knowledge)
( contracted ( to deliver broken crank shaft to repair shop. (’s operations couldn’t resume until repaired crankshaft returned. Due to ( negligence shipment got delayed and ( incurred in loss profits and wages paid totaling £300. Held: ( didn’t recover loss profits because failure to inform ( about “special circumstances” regarding suspended operations due to shaft.

Lamkins v. International Harvester Co. B (1944): Consequential Damages Out of Proportion. “Tacit Agreement”
( purchase tractor from ( and requested lighting to be installed so he could harvest soy beans on a 25-acre land at night. The lighting accessories weren’t delivered until a year later and ( didn’t harvest during nighttime. ( sued for loss of profits. Held: ( didn’t recover. Damages are not allowed when they arise from “special circumstances” and are so out of proportion to the contract price. ( would not have agreed to such liability had it been called to his attention, unless the contract price would have been raised to a proportionate level.

Victoria Laundry Ltd. v. Newman Industries, Ltd. B (1949): Foreseeable Consequential Damages 


( hired ( to design and install a large boiler for heavy steaming “in the shortest possible space of time”. The boiler got damaged a few days before delivery date, delaying delivery 5 months. Held: ( recovered loss of “ordinary” profits during the 5-months period (foreseeable losses), but not for “particularly lucrative” contracts not expressly told to ( at the time the contract was made.

Prutch v. Ford Motor Co. B (1980): Foreseeable -not Actually Foreseen- Damages





(’s crops got damaged because of defective equipment supplied by (. ( argued the element of “foreseeability” to anticipate damages had to be based on prior actual knowledge. Held: The statutory “Reason to Know” standard triggers liability for damages that may not have been actually foreseen, but which were foreseeable.

E. Reasonable Degree of Certainty:

Restatement 2d. § 352:

Proof of Profits:








 

If the breach prevents the injured party to perform a well-established business, the resulting loss of profits can be ascertained with certainty. Evidence of past performance can reasonably  predict future revenues. New business ventures need the support of expert testimony, forecasts, records of similar enterprises, etc.

Construction and Non-Construction Contract (Cost of completion):

Outside non-construction situations, awarding cost of completion can result illogical results (what is it to be completed), so diminution in market value will be used.

Freund v. Washington Square Press, Inc. B (1974): Forecast of Loss Profits





( granted exclusive rights to publish manuscript to ( for a $2,000 advance payment and running royalties. ( failed to publish manuscript and ( sued to recover for cost of publishing the book (analogous to cost of completion). Held: ( could not recover since his anticipated profits were purely speculative and dependent on future sales.

Fera v. Village Plaza, Inc. B (1976): Reasonable Certainty in Determining Damages





( leased space in ( shopping mall for a book and bottle shop for a 10-year term. ( leased space to someone else and ( sued for loss profits after submitting clear evidence supporting the damages. Held: ( could recover since he proved with “reasonable certainty”, not necessarily mathematical proof.

F. Mental and Emotional Distress, Punitive Damages:

Contract law doesn’t generally provide for psychological distress. Duties provided in contracts are bargained voluntarily by the parties. Tort duties, on the other hand, are imposed by society and if breached, compensation and punishment are possible.

Bad faith as torts: Many courts now regard a party's bad faith conduct in connection with a contract as being itself a tort, for which punitive damages may be awarded.

Hypo
(, a car dealer, sets back the odometer on a used car before selling it to (. ( then falsely claims that the car is "new." (  will probably be able to recover punitive damages, because seller's act, although it was part of a contract, also constitutes the independent tort of fraud.

Hypo:
If an insurance company refuses in bad faith to settle a claim that is covered by a policy it wrote, courts are quite likely to hold that the insured has suffered a tort, and can recover punitive damages against the insurer.
Valentine v. General American Credit, Inc. B (1984): Mental & Emotional Distress




( breached an employment contract by firing (. ( sued for damages including emotional distress. Held: ( didn’t recover.(’s cause of action was for breach of contract, not for a tort. Mental satisfaction or suffering is secondary in contract law.

2. Reliance Damages

The goal is to put the ( in as good a position as he was before the contract. These damages usually equal the amount the plaintiff has spent in performing or in preparing to perform, any out-of-pocket costs incurred in the performance (including preparation to perform) he has already rendered. When reliance is protected, the plaintiff does not recover any part of the profits he would have made on the contract had it been completed. When reliance damages are awarded, they are usually calculated according to the cost to the plaintiff of his performance, not the value to the defendant.

They are used when:

· Expectation damages cannot be accurately calculated, 

· When ( recovers on promissory estoppel theory, or 

· In non-commercial contexts such as in patient-physician agreements
Sullivan v. O’ConnorB (1973): Reliance Damages







( contracts with ( to perform plastic surgery on (’s nose to “enhance her beauty and improve her appearance”. ( undergoes unplanned operations and treatment fails to produce promised results. Held: ( recovered a reliance measure of damages: the fee paid to (, ( hospital expenses, the worsening of ( physical and mental condition, and pain and suffering and mental distress of unplanned operations. Considering uncertainties of medical science, expectancy damages would be too harsh and would promote defensive medicine.

Hadley Doctrine Applied to Reliance:

Only expenses incurred in connection with the necessary preparations to perform, which are foreseeable and ascertainable are recoverable. 

Class Hypo:
The Chicago Coliseum hires a security agency to protect Dempsey due to racial tensions pervasive at that time. These expenses were reasonably foreseeable to Dempsey and thus recoverable under reliance.
Class Hypo:
Hotel next to an isolated military base. Hotel buys some unique décor for bar and in preparation for such décor spends $5,000. Then the base closes and décor isn’t delivered. ( has the right to discount from reliance expenses ($5k) the amount ( would have lost had the contract been performed ($5k)

Chicago Coliseum Club v. DempseyB (1932): Reliance Damages






( contracted with ( to participate in a boxing match. ( was expected to incur in significant expenditures to promote the fight, while ( promised in the meanwhile not to participate in any other match. ( then signs up on another match and ( asked injunctive relief, and to recover damages on 4 counts. Held: No to loss profits because they couldn’t be reasonably ascertained. No to expenses incurred in signing up the other fighter since they were before the contract was made. No to expenses incurred in obtaining the injunctive relief, since they are analogous to attorney’s fees. Yes to expenses in the furtherance of the performance incurred after making the agreement and prior to the breach. 

Anglia Television Ltd. v. ReedB (1971): Reliance Damages prior to Signing Contract




( incurred in significant expenses before and after engaging ( in the production of a television series. A few days before the filming was scheduled, ( repudiated the contract and offered to pay for expenses incurred only after contract was made. No attempts from ( to show loss profits. Held: ( had to pay for expenses incurred both before and after the contract was made. ( must have contemplated when entering the contract that much expenditure had already been incurred and that it would be wasted had he breached.

Restatement §333; Restatement 2d. § 349:

Reliance Damages:








 

Expenditures ( made in preparation of performance or in performance, less any loss that ( can prove with reasonable certainty the( would have suffered had the contract been performed.

L. Albert & Son v. Armstrong Rubber Co. B (1949): Application of Restatement § 349 Reliance Damages

( purchased 4 machines for reconditioning rubber. Two units were delivered soon thereafter, but the remaining two were delivered once the war was over and there was no need for the machines. ( rejected and returned all 4 machines and asked for recovery $3,000 of expenses incurred in preparing foundations for the machines. Held: ( recovered his outlays in preparation for the performance, after discounting losses ( could show ( would have incurred had the contract been performed.

G. Statute of Frauds:





Most contracts are valid despite the fact that they are only oral. A few types of contracts, however, are unenforceable unless they are in writing. Contracts that are unenforceable unless in writing are said to fall "within the Statute of Frauds”. There are five categories of contracts which, in almost every state, fall with the Statute of Frauds and must therefore be in writing:

· Executor: 
A contract of an executor or administrator to answer for the duty of his decedent;

· Suretyship: 
A contract to answer for the debt or duty of another.

· Marriage: 
A contract made upon consideration of marriage.

· Land Contract: 
A contract for the sale of an interest in land.

· One year: 
A contract that cannot be performed within one year from its making.

· UCC: 
Additionally, under the UCC, contracts for the sale of goods must be in writing if they are for a price of $500 or more.
Restatement 2d. § 139:

Relief when Benefits Conveyed:







 

Notwithstanding the Statute of Frauds and to avoid injustice cancellation and restitution are available relief to the injured party.

Class Hypo:
A makes an oral contract with B to farm a land for two years, and in return, B offers title  of land to A. After 3 months the contract is breached. A is entitled to value of services rendered to B during the 3-months period (form of Restitution). This is an exception to the Statute of Frauds when benefit is conveyed.
Boone v. Coe B (1913): Reliance barred by Statute of Frauds.







( entered into an oral agreement with ( where if ( moved from Kentucky to (’s farm in Texas, ( would lease his farm, would build a house and a barn. Upon (’s arrival, ( reneged the contract and ( returned back home. ( sought to recover total expenses incurred of $1,300. Held: ( cannot recover due to the Statute of Frauds. Contracts dealing with real estate for over one year need to be in writing to be enforceable. Had ( received some benefit from (’s performance an exception would be made.

3. Restitution

The goal is to prevent unjust enrichment by ( at the expense of (. The main uses of the restitution measure are as follows: 

(1) a non-breaching ( who has partly performed before the other party breached may bring suit on the contract, and not be limited by the contract price (as he would be for the expectation and reliance measures); and 

(2) a breaching ( who has not substantially performed may bring a quasi-contract suit and recover the value that he has conferred upon the (.

Value: Restitution is based on the value rendered to the (, regardless of how much the conferring of that value costs the ( and regardless of how much the ( was injured by the (’s breach. This value is usually the sum which the ( would have to pay to acquire the (’s performance, not the subjective value to the (.
Not limited to the contract price: The main use of the restitution measure is that, in most courts, it is not limited by the contract price. If the work done by ( prior to ('s breach has already enriched ( in an amount greater than the contract price, this entire enrichment may be recovered by (. This makes restitution sometimes very attractive, compared with both reliance and expectation measures.

Hypo:
Contractor agrees to build a house for Owner for $100,000. After Contractor has done 90% of the work, Owner repudiates. At trial, Contractor shows that Owner can now resell the mostly-built house for $120,000, not counting land. Contractor will be permitted to recover the whole $120,000 on a restitution theory, even though this sum is greater than the contract price (and thus greater than the expectation damages would be), and greater than the reliance measure (actual expenditures by Contractor).

H. Quasi-Contract and Quantum Meruit
:





When goods or services are conveyed, regardless of the existence of a contract, there is an implied contract or quasi-contract, where ( can recover the value conveyed to ( under the doctrine of Quantum Meruit. The measure of recovery is the reasonable value of the performance, undiminished by any loss which would have been incurred by complete performance.

United States v. Algernon Blair, Inc. B (1973): Restitution under Quantum Meruit




(, a subcontractor of ( spends $37,000 to perform 28% of the assigned project when ( refuses to pay for some crane rental. ( sues under QM to recover the expenses, ( argues that the losses ( would have incurred had the contract been perform should be deducted from such amount. Held: ( recovered the amount that ( has benefited from under the doctrine of QM.

I. “Implied Contract” when no value is conveyed to (: 

When services are requested by ( and are performed by ( in the known expectation that he would receive compensation, neither the extent nor the presence of benefit conveyed to ( is of controlling significance. “( should pay for what he bargained for” Recovery for the reasonable value of the services is generally allowed.

Kearns v. Andree B (1928): Restitution in Unenforceable Contracts and No Value Conveyed.




( contracted to sell defendant a house for a price of $8,500. The contract provided for open ended terms relating to (’s assuming a mortgage and other indefinite clauses. After ( finding a lending source for ( and customizing the house at (’s request, ( refused to complete the purchase. ( managed to sell house to others for $8,250 after undoing alterations. ( sued to recover expenses incurred in customizing house and in undoing them and the diminution in value of property. Held: Contract unenforceable due to indefinite conditions regarding the mortgage and terms of payment. However ( can recover due to “implied contract” made at the request of (.

J. Restitution and Volunteerism: 

Normally ( cannot thrust benefits onto others (Clark v. Marsiglia, Squeegee-man is an Officious intermeddler.). These are considered volunteers and will not recover. However in cases of good samaritanism there will be exceptions as a matter of public policy and a quasi-contract will be assumed.

Class Hypo:
( realizes (’s house is on flames on a cold winter night. ( quickly puts on an expensive coat and rushes to (’s house to help out but in the course of rescuing things, the coat gets damaged. ( will recover the cost of the coat (?) or the value to ( in terms of rescuing services (?)

Textbook Hypo:
(, a doctor, assists (, an unconscious pedestrian run over by a car, all the way to the hospital and administers further treatment. ( dies without ever regaining consciousness. ( is entitled to recover reasonable value of the medical services despite the absence of a contract.

K. The “Doing and Giving” Problem: 

Restitution is given when the party in breach “requested” and agreed to pay for the expenses incurred by injured party. 

Restatement 2d. § 370:

“Pay for what you bargained for”:






 

Textbook Hypo:
( contracts to purchase machine from ( for $100k. After ( spends $40k in performing the contract ( repudiates. ( can’t get restitution since no benefit was conveyed to (. (p.103)

Curtis v. Smith B (1874): Restitution and “Doing and Giving” Problem.





( hires ( to build a stone wall. After ( quarried stones for the wall, but before it was installed, ( repudiates the contract. ( sues to recover for labor in quarrying the stones under QM. Held: ( can’t recover under QM. The quarrying was work for ( himself, not requested or benefited by (. If however, the stones would have no pecuniary value, then ( would be indemnified.

L. Complete Performance and Restitution: 

Restatement 2d. § 350:

When contract is fully performed:






 

Remedies in restitution are no longer available. Instead, expectation or reliance interests can be claimed. 

Oliver v. Campbell B (1954): Complete Performance and Restitution





( hired ( to represent him in a divorce proceeding for a fee of $850. Right before the case closed, ( dismissed ( and represented himself. (’s services were valued at $5,000, amount which ( sued to recover. Held: ( only gets the contract price, not the value of services actually rendered. In effect, ( performed and was therefore limited to the contract price. Had he been wrongfully discharged before performance, he would have been entitled to the reasonable value of services rendered under QM.

Breaching Plaintiffs: When the breaching party is the ( who prematurely ends the contract, recovery is limited by the contract price.  

Restatement 2d. § 374:

???????????????. 

Britton B v. Turner (1834): Restitution on QM for Breaching (







( hired ( to work for a 1-year term in (’s farm. After 9½ months ( quits the job and sues in QM for the value of services rendered. Held: Breaching ( can recover subject to losses incurred by (. In a contract for labor, ( continually benefited day to day from (’s performance. ( would not have to pay -regardless of the amount of expenses incurred by (- had ( refused to receive any benefit from the partial performance.

Pinches B v. Swedish Evangelical Lutheran Church (1887): Restitution on QM for Breaching (


( contracted ( to build a church. ( inadvertently built undersized windows and seats and there were also other defects. ( refused to pay until defects were corrected –involving serious overruns by (-. Held: ( can recover value of services rendered minus diminution in value for the defects.

Kelley B v. Hance (1928): Bad Faith, Willful Breach and Restitution in QM






( was hired to build a concrete sidewalk for ( for $420. After excavating a strip of earth, ( didn’t return to complete the work, and ( informed the contract was canceled. ( sued to recover for services rendered. Held: ( didn’t recover. Breaching contractors can recover in QM when deviating in good faith from specs and there is “substantial performance” conveyed (Pinches). Also when client has voluntarily accepted the benefit. Here ( couldn’t return the benefit.

Thach B v. Durham (1949): Restitution of Down-Payments by Breaching (





( contracted to buy sheep from ( and paid a deposit of $3,100. ( then repudiated the contract and sued to get the deposit back. Held: ( cannot recover. It would deprive ( of the protection which it was the very purpose of the down payment to furnish.

M. Forfeiture Rule:  

The amount a breaching purchaser forfeits is determined by the stage to which performance has progressed. Purchaser’s loss increases as the seriousness of his breach decreases. In real estate transactions, 10% of the total value is traditionally considered a reasonable liquidated damage clause to protect seller from defaulting purchasers.

De Leon B v. Aldrete (1965): Forfeiture Rule









( contracted to purchase land for $1,500 payable in installments that turned to be all late. ( paid a total of $1,070 and paid an architect $250 for studying the land. After several months of non-payment, ( sold the land to a 3rd party for $1,300. Held: ( recovers what he paid less (’s damages in diminution in value of property, plus reliance expenses (architect fee).

Vines B v. Orchard Hills, Inc. (1980): Restitution for Good-Faith Breach






After ( gave 10% down-payment for condo valued at $78,800, he received news he was being transferred somewhere else, canceled purchase and demanded deposit back. Deposit was stipulated to be liquidated damages. By the time of the suit the condo was valued at $160,000. Held: ( can recover deposit less ( damages (value of condo at the time of the breach, not at the time of the lawsuit). Purchasers breaching in good faith have a restitutionary claim that unjustly enrich seller subject to damages incurred by seller. 

4. Liquidated Damages

A "liquidated damages clause" is a provision, placed in the contract itself, specifying the consequences of breach. (Example: Contractor contracts to paint Owner's house for $10,000. In the basic contract, the parties agree that for every day after the deadline that Contractor finishes, the price charged by him will be reduced by $100. This provision is a liquidated damages clause.)

Enforcement:




Courts will enforce liquidated damages provisions, but only if the court is satisfied that the provision is not a "penalty." That is, the court wants to be satisfied that the clause is an attempt to estimate actual damages. 

Requirements:

· Reasonable forecast: The amount fixed must be reasonable relative to the anticipated or actual loss for breach; and

· Difficult to estimate: In some courts, the harm caused by the breach must be uncertain or very difficult to calculate accurately, even after the fact. 

· Compensable Damage: For a LD to be enforceable, the loss needs to be monetary. Emotional loss is not allowed.

· Asymmetry of Bargaining Power: When there is evidence that a breaching party is coerced into accepting a LD clause, courts view the clause as a penalty.

· Use of word “penalty” or “forfeiture”: must always be avoided when drafting a LD clause.

· Minor Breaches: When LD is invariant to the gravity of breach, no reasonable effort was made to estimate damages. This is especially true when the breach is minor.

Class Hypo:
Liquidated damage clause in the sale of company stock or cotton is unenforceable since the marketplace will determine the actual damages at the time of breach.

Restatement 2d. § 356 & UCC §2-718(1):

Enforceable LD Clauses:









Damages may be liquidated only if the amount is reasonable in light of anticipated loss (at the time of contracting) or actual loss (at the time of breach), and if such loss is difficult to prove.

Pacheco B v. Scoblionko (1987): Invalidity of LD Clause when no Damages are suffered.




( signed his child to (’s summer camp 6 month early to get discounted fee. A week before camp started, July 14, ( cancelled. The contract had a LD clause providing that no refunds will be made after May 1. Held: LD clause was a penalty since ( failed to offer evidence as to what damages were anticipated or actually suffered.

City of Rye v. Public Mutual Insurance Co. B (1974): Amount of LD Disproportionate to Actual Damages.


( posted a $100k completion bond to get certificate of occupancy from (, and a LD clause of $200 for every day beyond due date. After delay of 500 days, ( sued to get bond. Held: LD clause was unenforceable, not bearing any relation to the actual damages suffered by (. (’s damages were additional inspector’s time, loss taxes and zoning rules being violated, none amounting to the value of the bond.

Muldoon B v. Lynch (1885): Amount of LD Disproportionate to Actual Damages.





( contracted ( to erect a monument out of Italian marble in (’s husband grave. A LD clause provided for a forfeiture of $10 for every day beyond due date. Delivery of marble got delayed 782 days and ( deducted $7,820. Held: No deductions were allowed since the clause was a penalty. Sum was disproportionate to actual damages suffered (emotional distress)  

Equitable Lumber Corp. v. IPA Land Dev. Corp. B (1976): Equality of Bargaining Position to Enforce LD


( breached contract and ( sued to enforce LD clause. Held: The parties were regarded as commercial entities dealing at arm’s length with symmetry of bargaining power. (’s president was an attorney, and understood implications of LD clause. The clause was not unconscionable.

Wilt v. Waterfield B (1954): Unenforceable LD Disproportionately Lower than Actual Damages.



( contracted to purchase farm from ( for $19,000 to share crops, and additional obligations . LDs were set at 10% (the downpayment of $1,900). ( breached contract and sold farm to 3rd party for $7,000 more and offered the LD back to (. Held: The LDs were disproportionately low compared to the actual damages suffered by (.

M”ASSMAN” . Co.B v. City of Greenville (1945): Unenforceable LD since (’s Delay wasn’t cause of (’s Losses.


( contracted ( to build a bridge across the Mississippi River, with a LD clause of $250 for every day beyond due date.  Completion was overdue 96 days, but the western end of the bridge was inaccessible for 30 days after the bridge was completed due to delays of the Arkansas authority. Held:  LD found unenforceable. The purpose of the LD was to guard against losses caused by delay attributable to (, and despite (’s delay, the bridge could not be used anyway.

Fretwell v. Protection Alarm Co.B (1988): Limitation of Liability v. LD Clauses





( signed (’s security anti-burglary services contract with a clause limiting liability to $50 in case ( fails to perform its obligations. ( house was ransacked and $90,000 worth of property was stolen. Held: Limit of liability clause enforceable. ( was given the choice of paying additional premium to have ( insure property against burglars. 

Equitable Remedies

Remedies originated in the Courts of Equity. Their use has traditionally been within the discretion of the courts. There are two types:

N. Types of Equitable Remedies:

· Specific performance (positive decree): Orders the promisor to render the promised performance. (Example: A contracts to sell Blackacre to B on a stated date for a stated price. A then wrongfully refuses to make the conveyance. The court will order A to make the conveyance.) Usually it is hard to administer by the courts, especially when personal services are involved.

· Injunction (negative decree): Directs a party to refrain from doing a particular act. (Example: ( signs a contract with (, his employer, providing that ( will not work for any competitor in the same city for one year after termination. ( then quits and immediately goes to work for a competitor. If ( sues on the non-compete covenant, a court will probably enjoin ( from working for the competitor for the year.) Easier to administer than positive decrees.

· Receiverships to exercise Equitable Relief
Appointment of a receiver is an administrative device intended to facilitate the execution  the decree. It is mainly intended to protect land from waste, loss, mismanagement or fraud by the losing party.  Receiver can issue a writ of attachment or sequestration of property to compel obedience of judgment. It can also divest title of property and vest it in others, having the effect of conveyance.

O. Factors Limiting Availability of Equitable Relief:



i. Adequacy of Damages







 

Equitable relief is granted only when damages are not an adequate remedy to protect expectation interest (Restatement § 359). Factors to consider are: (Restatement § 360):
· Difficulty of proving damages with reasonable certainty (Restatement § 352) 
· Difficulty of obtaining suitable substitute performance by means of money awarded as damages, and

· Difficulty in collecting the award of damages.

Curtis Bros. Co. v. CattsB (1907): Positive Decree in Sale of Goods without  Readily Available Substitutes


(, a tomato canning operator, contracted with (, a tomato farmer, to purchase (’s crop for a time period. ( breached contract and ( argued they couldn’t get tomatoes elsewhere and without specific performance ( would incur irreparable harm, since extensive preparations are made a year in advance. Held: Specific performance granted simply because there was no ready supply of alternative tomatoes and injury would be beyond monetary damages.

Manchester Dairy System v. HaywardB (1926): Injunction  in Sale of Goods with Readily Available Substitute

( contracted to purchase from ( all of its dairy products for 3 years and to make ( a member of the system. The contract had a LD clause of $5 per cow if members sold products outside the system, and a clause calling for injunction. Held: Despite ready access to alternative sources for dairy product, injunction (positive decree would be impossible to administer) was ordered to avoid setting precedent of members breaching with impunity and weakening the (’s ability to attract new members. This harm was disproportionately greater than the provided LDs.

Paloukos v. Intermountain Chevrolet Co.B (1978): No Equitable Relief for Common Goods



( contracted to purchase from ( a pickup truck for $3,650 and gave a downpayment. 5 months later ( returned the deposit explaining that due to product shortage ( would not be able to deliver. Held: Equitable relief denied. There was nothing unique about the truck and money damages would be more than adequate. Moreover, the court would not order the impossible, a truck that doesn’t exist.

Sedmak v. Charlie’s Chevrolet, Inc.B (1981): Equitable Relief for almost Unique Car



( contracted to purchase from ( a Ltd. Edition ’77 Corvette ”Indy Pace Car” of which only 6,000 were manufactured. ( refused to sell the one he had. Held: Specific performance ordered. It would be difficult, if not impossible to obtain an alternative without major expense, delay and inconvenience.

City Stores Co. v. Ammerman (1967): Inadequacy of Money Damages.






( promised ( that in exchange of helping them obtaining a zoning permit, they would offer ( an opportunity to become a major tenant in the finished shopping mall. Held: Specific Performance granted. Money damages could not compensate ( for the unique opportunity to open a store in a rapidly developing metropolitan suburb.

ii. Definiteness








 

The court will not give equitable relief unless the contract terms are definite enough to enable the court to frame an adequate order. (Restatement 2d. § 362)
iii. Difficulty of enforcement







 

The court will not grant equitable relief where there are likely to be significant difficulties in enforcing and supervising the order. (Example: Courts usually will not grant specific performance of a personal service contract, because the court thinks it will not be able to supervise defendant's performance to determine whether it satisfies the contract.) Restatement 2d. § 366
Northern Delaware v. E.W. BlissB (1968): Administration of Equitable Relief and Imprecision of Contract

( breached contract for large modernization project by not hiring enough workers. Held: Specific performance denied on grounds of impracticability of policing a massive construction project, and because of imprecision of the contract provision relied upon

iv. Other limitations










· Security as to completion of agreed exchange (Restatement 2d. § 366)
· Impact of unfairness (Restatement 2d. § 364)
· Public policy considerations (Restatement 2d. § 365)
v. Contracts for the Sale of Land




 

The most common situation for specific performance is where seller breaches a contract under which he is to convey a particular piece of land to the buyer. Specific performance is also granted in cases of breaching buyers.

Timko v. Useful Homes Corp.B (1933): Money Judgment in Equity for Sale of Land





( contracted for purchase of real estate. ( wrongfully sold the property to 3rd party. Held: The moment ( signed the purchase agreement, ( became a trustee of the land for (, accountable  for profits made through misappropriation of trust assets. Proceeds made from the resale were given to (.

vi. Personal services contracts





 

Courts almost never order specific performance of a contract for personal services. This is true on both sides: the court will not order the employer to resume the employment, nor will it order the employee to perform the services. But where the employee under an employment contract breaches, the court may be willing to grant an injunction preventing him from working for a competitor when there is an express non-compete covenant. The employer must show that: 

· the employee's skills are unique and unusual; 

· there will be an independent competitive harm, 

· the non-compete restrictions imposed are reasonable and necessary for the legitimate protection of the employer, and 

· the likely result will not be to leave the employee without other reasonable means of making a living.

Class Hypo:
Tenured professor dismissed by the School’s Board of Trustees because of her excessive activism. The courts most likely issue a specific performance despite the nature of personal services involved, since there is an arm’s length transaction between the board and the professor, not resulting in any obnoxious relationship.

Class Hypo:
Unknown artist signs a 10-year exclusive contract with film producer. First film results in a blockbuster and artist wants to either terminate or renegotiate, but producer moves for injunction. No go because it’s her livelihood. When there is a question of inadequacy, the court will choose the least evils of both options.

Class Hypo:
Opera star breaches contract to sing for opera house A before first performance and in order to go and sing for opera house B across town. Generally speaking opera house A will not be entitled to specific performance even if it will suffer independent competitive harm. But court may consider injunction in cases that involve athletes, because of the arm’s length nature of transaction and because player will not mess up with his future reputation and future marketability. Also, court not likely to order SP if opera house breaches and singer can show harm to income or career .

Fitzpatrick v. MichaelB (1939): Equity Relief in Regular Personal Services w/o special skills




( promised ( that if she took care of him until his death, she would inherit a life estate in his property and would pay her $8/week. After 2 years of service, ( changed his mind. ( asked for specific performance. Held: Equitable relief denied. It is against public policy to compel unwilling parties into personally obnoxious relationships which would be intolerable. It is also impossible to administer the decree. Court also denied injunction on rationale that it would not order by negative decree what it would not consider compelling by specific performance.

Dallas Cowboys Football Club v. HarrisB (1961): Equity Relief in Not-so-unique Personal Services



( signed a contract to play exclusively for ( for $8,000. Because ( represented in the contract to have special skills, ( would have the right to enjoin him from playing anywhere else. Held: Injunction granted. Other players of equal or better skills where not available to (.

Pingley v. BrunsonB (1979): Equity Relief v. Money Damages in Personal Services Contract.




( was hired to play music in (’s restaurant exclusively for 3 years. ( was to purchase musical instruments that ( would keep after contract expired. Held:  5 other musicians of comparable talent were available in the area, and therefore money damages were a better remedy. Furthermore, lacking an express non-compete covenant, injunctive relief wasn’t allowed. Also, equity will not decree specific performance in such cases where personal services are to be performed in a continuing basis over a period of time.

Fullerton Lumber Co. v. TorborgB (1955): Excessive Non-compete Covenant.




( breached a 10 year noncompete covenant for a 15-mile radius. Held: Limitations on covenant were excessive , resulting in an unreasonable and illegal restraint of trade. The case was remanded to trial to determine what would be reasonable limitations (it took 3 years for ( to turn around (’s business, and the court hinted that would be a good measure). 

Data Management, Inc. v. GreeneB (1988): Overbroad Non-compete Covenants





( breached a 5-year noncompetition covenant covering all Alaska. Held: Overbroad covenant, but if court finds that ( drafted it in good faith, then the court would make reasonable alterations to render it enforceable. Three approaches available to the court:

· Declare clause unconscionable and unenforceable all together

· Blue pencil rule: strike out unenforceable divisible portions of clause

· Rewrite the clause to make it enforceable.

vii. Sale of Goods:








 

Specific performance will sometimes be granted in contracts involving the sale of goods. This is especially likely in the case of output and requirements contracts, where the item is not in ready supply. (Example: (, a utility, contracts with (, a pipeline company, for ( to supply all of ('s requirements for natural gas for 10 years at a stated price. In a time of tight energy supplies, a court is likely to find that damages are not adequate to redress ('s breach, because no other vendor will enter a similar fixed-price, long-term contract; therefore, the court will probably grant a decree of specific performance ordering ( to continue with the contract.)

Eastern Rolling Mill Co. v. MichlovitzB (1929): Equitable Relief for Uncertain Output of Products


( contracted to purchase from ( all scrap steel by-products generated from (’s operations for 5 years at $3 less than some reference market price. After 9 months, ( breached the contract. Held: Specific performance granted. No difficulty in administering the decree since it was steel scrap coming from (’s operations. Also damages would be inadequate since scrap output is uncertain making any estimate of damages speculative rather than compensatory.

viii. Bankruptcy:








 

No equitable relief is available in instances where breaching party files for bankruptcy protection. Otherwise it would give preference to one creditor over the rest. 

ix. Arbitration:









When the parties contractually agree to resolve disputes through arbitration, the courts usually enforce the outcome of the arbitration, as long as the arbitrator doesn’t award punitive damages. There has been a legislative trend of irrevocability of arbitration decrees as means to relieve case loads.

Grayson-Robinson Stores v. Iris Constr. Corp. (1960): Courts Following Arbitrator’s Decree



( contracted ( to build a shopping mall, with a clause calling for arbitration empowering the arbitrator to award equitable relief , including specific performance, if necessary. ( stop developing the mall due to borrowing difficulties unless ( agreed to an increase in rent. Arbitrator ordered specific performance to proceed with development. Held: New York Arbitration Statute conferred jurisdiction on the court of the outcome of arbitration.

II. Grounds for Enforcing Promises

Promises should be enforced unless some intelligible and controlling practical reason for not enforcing them is made to appear. What agreements should be enforced will be discussed here.

5. Formality- The Seal. Uniform Written Obligations Act:
 

Formality provides evidence that parties planned to carry out the promise.

· Evidentiary Function: The most obvious function of legal formality is providing “evidence of the existence & purport of the contract, in case of controversy.”  (“Roman stipulatio”)

· Cautionary Function: Deterrent function by acting as a check against inconsiderate action. Goes to the state of mind of the parties when entering the agreement. (“Pulling the pen thing”)

· Channeling Function: The seal induces deliberation in the making of a promise.  It channels the legally effective expression of intention.

· The Uniform Written Obligations Act: The act states that a written release or promise, signed by promisor, shall not be invalid for lack of consideration if the writing contains “an additional statement, in any form of language, that the signer intends to be legally bound.”  The act is now enforced only in Pennsylvania.

Congregation Kadimah Toras-Moshe v. DeLeo (1989, p.192): No Consideration, No Reliance, No Promise


( orally promised the congregation a donation of money before he died, the Rabbi said a library would be built in his name. The congregation budgeted the money for the following fiscal year. Held: There was no legal benefit to ( and no legal detriment to the (, therefore there was no consideration. There is no evidence that the congregation’s promise to make a library in his name in any way induced the promise.  Cases in which charitable subscriptions are enforced, they are written and also involve substantial consideration or reliance.

Thomas v. Bank of Scranton (1953, Supp.6): Release from Liability for Negligence not Allowed



The next day ( wrote a check, he signed a stop payment form which contained the clause, “Should the check be paid through inadvertence, accident, or oversight, it is expressly agreed that the bank will in no way be held responsible.”  ( failed to stop payment and ( brought suit to recover. Held: Under the Uniform Written Obligations Act, lack of consideration is not an issue because ( signed the contract saying that “The undersigned agrees to be legally bound hereby.”  Supreme Court Reverses, holding that release from liability due to negligence goes against public policy

UCC §2-205: 

Firm Offers:











Any offer in a signed writing with a clause assuring the offer will be held open, is not revocable for lack of consideration during the time stated up to 3 months.

Exchange Through Bargain:





Restatement §71(p.209).

Requirements of Exchange, Types of Exchange:






1. To constitute consideration, a performance or a return promise must be bargained for.  

2. It is bargained for if it is sought by promisor in exchange for promise and  is given by the promisee in exchange for that promise.  

3. Performance may consist of: 

i. an act other than a promise, or 

ii. a forbearance, or 

iii. creation, modification, or destruction of a legal relation.  

4. Performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.”  

Restatement §81 (p.209).  

Consideration as Motive or Inducing Cause:  







1. The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.  

2. The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.”  (Intended to make explicit §71’s “bargained for” test.)  

P. Consideration:




 

A valuable consideration in the sense of the law may consist either in some right, interest, profit, or benefit accruing to the one party, or some forbearance, detriment, loss, or responsibility given, suffered, or undertaken by the other.

Hamer v. Sidway (1891, p.205): Application of §71








In the presence of witnesses, Uncle promised ( that he would pay him $5,000 on his 21st birthday if he would refrain from drinking, using dope, swearing, and playing cards or billiards for money.  The nephew upheld his end of the bargain and informed his Uncle through a letter. The Uncle wrote back with the intent to give the money at a later date with interest. The Uncle then died without having paid. Held: Court found consideration. In general a waiver of any legal right at the request of another party is a sufficient consideration for a promise. 

Whitten v. Greeley-Shaw(1987, p.208): Application of §71







( had an extramarital relationship with (. Since ( never kept his promises, ( made him sign an agreement she drafted where he was supposed to give her certain gifts a year, room and board, etc. In exchange she wrote that she would not call him at home. Held: Unenforceable since ( had to bargain for the exchange. Here ( made the whole thing up, and ( played a very passive role not benefiting from the exchange.

Fischer v. Union Trust Co. (1904, p.211): Lack of Meritorious Consideration





( (a mental incompetent) received a warranty deed from her father giving her the house they lived in “as a nice Christmas present”. The deed contained a covenant against all encumbrances except two mortgages which the father agreed to pay when they became due.  Fischer’s brother gave ( one dollar which she the gave to the father for the deed.  After the father’s death, one of the mortgages was foreclosed against the property. ( claimed the mortgage had to be paid out of the father’s estate. Held: Court finds that there was no consideration because nothing here was bargained for. The dollar given was nominal consideration because it was not sought after by (.

Schnell v. Nell (1861, p.214): Application of §81








( promised to pay $600 his dead wife owed “for one cent and the love and respect to my wife”. ( then changed his mind. Held: Contract is unconscionable and unenforceable. The one cent is clearly a nominal consideration. There was no bargain between the parties.

Batsakis v. Demotsis (1949, p.216) If Bargained for, contract is Enforceable even if Consideration is Inadequate









During WWII ( gave ( 500,000 drachmae ($25). In return ( expected to receive US$2,000 plus 8% interest at or before the end of the war. This agreement is written in the form of a letter and signed by (. When ( didn’t pay when due, ( sued. Held: Here the consideration may be inadequate, but it is not sufficient reason to void the contract. ( got exactly what she bargained for.

Ebola v. Tuppela (1923, p.219) If Bargained for, contract is Enforceable even if Consideration is Inadequate

( asked for $50 from ( to go to Alaska and regain some gold mine ( lost. In exchange ( promised to pay a portion of the recovered property, which turned out to be $10,000. Held: An unfair exchange of money can constitute consideration as long as it is sought after. Mere inadequacy of consideration will not void a contract.

Restatement §74 (p.224).
Settlement of Claims:  








  

1. Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless 

i. claim or defense is in fact doubtful because of uncertainty as to the facts or the law, or 

ii. forbearing party believes that the claim or defense may be fairly determined to be valid.  

2. Execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if it is bargained for.”  

Q. Forms of Consideration: 

· Want of consideration: 
no consideration at all.
· Failure of consideration: 
there was consideration but failure is not doing what contracted to do- didn’t get what bargained for.

· Adequacy of consideration: there was consideration but wasn’t fair.  

Martin v. Little Brown (1981, p.225) Volunteerism doesn’t create a Contract Implied in Fact


 

( sent a letter to ( informing that a portion of one of their books had been plagiarized. ( received a letter from ( encouraging him to send the plagiarized publication. ( learned about (’s intention to pursue a claim of copyright infringement and insisted on being compensated in the suit. Held: No express contract because the letter from the publishing company indicated no intention to pay for the material. Volunteers have no right to restitution. ( in this case volunteered the information to (. It was not conditioned upon any terms of payment. ( can’t thrust a benefit and expect compensation.

R. Recovery Under Quantum Meruit Can Happen Through:






· Contract implied in Fact:  is one where, from the facts of the situation, an agreement can be legitimately inferred from the intention of the parties as evidenced by the circumstances and “the ordinary course of dealings and the common understandings of men (not women).”  

· Contract Implied in Law (Quasi contract):  is based on the theory of restitution and unjust enrichment. They are obligations created by law for reasons of justice. To sustain a claim of unjust enrichment, it must be shown by the facts pleaded that a person wrongly secured or passively received a benefit that it would be unconscionable to retain.  
Past Consideration. Moral Obligation




Consideration for future promises based on past transactions. Volunteerism doesn’t create valid consideration. 

· A past debt, still existing and enforceable is a sufficient basis for the enforcement of a new promise by the debtor to pay it. A renewed promise to pay sets the statute of limitation’s clock back. However, once the statute of limitation runs out, promises to pay a debt are no longer enforceable.

· If services were performed at the recipients request, but without express promise of payment, the past act rendered at request was sufficient reason to enforce a later promise of payment.

· Cases where moral obligation is invoked resting on a duty of conscience to hold the contract as binding.

· the promise to pay an obligation on which the statutory period of limitations has run; 

· the bankrupt debtor’s promise to pay a discharged debt; and 

· the promise to pay a contract obligation incurred while a minor.

· Clauses to waive statute of limitations or to add penalties on tort claim are unenforceable.

· Restitution: A benefit that is conferred gratuitously does not give rise to a claim in restitution.

Mills v. Wyman (1825, p.231) Promise grounded merely on moral basis not Enforceable




Upon returning from Europe, Levi Wyman (of age) became ill and was given board and nursing by (. Wyman’s father (()  wrote, in gratitude, a letter to ( promising to pay expenses incurred but didn’t follow through. Held: A verbal promise made without consideration cannot be enforced. The promise to pay ( was a promise made as a good Samaritan, since the benefits were received by his son. To be enforceable, there had to have been a pre-existing obligation to form the basis for an effective promise.

Webb v. McGowin (1935, p.236) Promise grounded on non-bargained consideration Enforceable



Working in a lumber mill, ( prevented a piece of wood from hitting ( by diverting the course of the wood in mid air. Because of this effort, ( remained crippled for life.  ( agreed to give ( $15 every two weeks for the rest of his life to go towards needed care.  ( later died and the payments ceased. Held: Valid contract. Here the promisor received a material benefit (by being saved from injury by falling brick) constituting a valid consideration for his purpose. Anomaly in the law.

Harrington v. Taylor (1945, p.240) Insufficient Consideration make Promise Unenforceable




While saving ( from an attacker ( got her hand chopped. ( agreed to pay medical bills for the injury and then changed his mind. Held: Court found no consideration and no binding contract. Reconcile with Webb: In Webb the promise happened in a business context, the harm Webb suffered was greater, and McGowin was already performing for 9 years, while Taylor didn’t even start paying.

Restatement § 86 (p.243)

Promise for Benefit Received. Recognition of Moral Obligation





1. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

2. A promise is not binding under subsection (1)

i. if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

ii. to the extent that its value is disproportionate to the benefit.

Edson v. Poppe (1910, p.244) Application of §86(1)







At the request of (’s tenant, ( dug a 250-foot well and installed casings. After tenant left, ( was left with his services unpaid. Held: ( services benefited (, and after ( saw the work, he promised to pay for it. The drilling was not a gratuitous undertaking, and therefore ( had to pay. 

In Re Schoenkerman Estate (1940, p.245): Household Services between people living together



At the request of (, mother-in-law and sister-in-law (() moved to (’s household after (’s wife death. For 10 years they helped ( managing the household, for which ( executed two notes to pay $2,000 to both of them after his death. Held: Household services provided and received by people living together are to be gratuitous unless, like in this case, there is an express contract.

6. Reliance and Promissory Estoppel




Substitute to consideration to render promise enforceable.

Restatement § 90 (p.282) 

Unbargained for Reliance









1. A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

2. A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.

Note: Unless there is unjust enrichment of the promisor, damages should not put the promisee in a better position than performance of the promise would have put him.

Elements of Promissory Estoppel:

1. Was there a promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee?

2. Did the promise induce such action or forbearance?

3. Can injustice be avoided only by enforcement of the promise?

Kirksey  v. Kirksey (1845, p.246) Dear Sister Antillico








( is the brother of (’s deceased husband. He wrote to ( and promised her a place to raise her family if she would like to move to where he lived. Within a month or two after receipt of this letter, ( abandoned her possession and moved to the residence of (.  ( was given comfortable house and land to cultivate. After two years, ( was moved to an uncomfortable house in the woods and then was required to leave. Held: Promise was a mere gratuity without consideration. What would we have to do to have consideration in this case? Maybe to express (’s secret love for her, etc.

Ricketts v. Scothorn (1898, p.247) Detrimental Reliance leading to Promissory Estoppel




Grandfather (() told granddaughter (() to quit her job and he would pay for the equivalent of her wages. After a year he didn’t’ pay. Held: Because she was induced to act in her detriment based on the grandfather’s promise, this is sufficient consideration. In this case the grandfather’s estate is estopped from charging that there was no consideration.

Devecom v. Shaw (1888, Supp.20) Detrimental Reliance leading to Promissory Estoppel




( said to nephew (() to go to Europe because all Devecmons must go there when coming of age. ( further told ( that he’ll reimburse him for any expenses. Held: Under these facts the money put forth by ( could be looked at as inducing ( to act in his detriment by spending money that he assumes he will get back, or it could be looked at as gift.  Court says that this is consideration because ( was induced.  Court says that ( took the trip and it was a burden incurred at the request of (, and was certainly a sufficient consideration for a promise to pay.

Allegheny College v. Bank (1927, p.248) Memorialize name amounted to valid Consideration




Mary Yates Johnston (() signed and delivered a note to the College (() promising $5,000 “in consideration of my interest in Christian education and of others subscribing”. This was to be executed 30 days after her death by the executor of her estate. The reverse side of the note had an indorsement “the donation shall be known as the Mary Yates Johnston memorial fund”.  $1,000 of the money was paid to the college before she died. Mary later notified the college that she repudiated the promise. Held: Cardozo gets around the promissory estoppel by finding a bargain. Here ( was getting a benefit from her contribution (her name being memorialized in the fellowship), thus resulting in valid consideration in a bilateral agreement. Here Cardozo finds an exception to the rule for charitable subscriptions. To determine between a gratuitous promise and consideration, a test is whether the happening of the condition will be a benefit to the promisor. Cardozo says that the fact that she gave some of the money while alive and wanted a memorial is sufficient consideration. Dissent: (Kellogg): More down to earth opinion. Finds no promise.  This was a charitable contribution.

Siegel v. Spear (1923, p.256) Detrimental Reliance leading to Promissory Estoppel





( bought furniture from ( on credit. ( left town and ( was going to watch over the furniture. ( assured ( he would get insurance. The furniture burnt in a fire without insurance. Held: Court found ( liable in contract because the promise to provide insurance induced ( not to get insurance elsewhere (detrimental reliance). Alternatively, consideration can be found (Cardozo approach) when ( gets a commission for the premium or adds the expense to the amount mortgaged.

Carr v. Maine Central (1917, p.258) Nonfeasance








( overcharged ( for freight hauled. ( then promised to take care of the paperwork for ( to get the rebate, but missed the deadline. Held: When ( undertook to perform the service, the law imposed the duty to do it with a reasonable standard of care. 

East Providence Credit Union v. Geremia (1968, p.261) Promissory Estoppel and Cardozo Consideration


East Providence (() loaned money to Geremia ((). The payment of the promissory note was secured by a mortgage on (’s car. The mortgage contained a clause requiring ( to maintain insurance on their car, and there was also a provision that if ( failed to pay the insurance, ( would pay the premium and this amount would be added to the loan. ( could not make insurance payments and requested ( to make the payments and add it to the loan. ( acknowledged the request, but failed to make the insurance payments.  (’s car was wrecked in an accident which would have been covered by the insurance. Held: The doctrine of promissory estoppel has been invoked as a substitute for a consideration, rendering a gratuitous promise enforceable as a contract . The acts of reliance by the promisee to his detriment (driving the car believing it was insured) provided a substitute for consideration. ( was induced to not make the insurance payments and relied on (’s promise that they would. Alternatively, consideration can be found (Cardozo approach) when ( gets additional interest when adding the expense to the amount mortgaged.

I & I Holding Corp. v. Gainsburg (1938, p.264) Continuance of Charitable Work as Reliance Measure



( pledged to pay $5,000 to the hospital (()  to help their continuing humanitarian work. Held: The court does not rely on promissory estoppel. Instead there was a unilateral contract once it was acted on by the hospital. It is enough that a request or invitation to the promisee to go on with its work can be implied. Dissent: There is a need to find some type of reliance to enforce the promise. Mere continuance of charity work does not constitute consideration nor does it give rise to promissory estoppel.

Salsbury v. Northwestern Bell (1974 p.265) Restatement §90(2)







Phone company (() promised to contribute $15,000 to a newly formed college ((). Held: A charitable subscription is enforced without any show of consideration or forbearance. The holding was based on public policy grounds stated in §90(2) where if reliance is required the result would be fewer charitable contributions.

Seavy v. Drake (1882, p.266) Part Performance in conveyance of land






(’s father, the testator of Drake, gave him a tract of land in 1860. ( took possession of the land and paid taxes and spent $3,000 on a dwelling-house, barn, and stable. ( alleges that there was a promise by the father to give the deed of the land to (. Held: Exception of part performance in statute of frauds. Specific performance of a parol contract to convey land is decreed in favor of the ( who has performed his part of the contract, when a failure or refusal to convey would operate as a fraud upon him.  

Restatement § 139 (p.271)

Estoppel to Plead Statute of Frauds








1. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the statute of frauds if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.

2. In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

i. the availability and adequacy of other remedies, particularly cancellation and restitution;

ii. the definite and substantial character of the action or forbearance in relation to the remedy sought;

iii. the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

iv. the reasonableness of the action or forbearance;

v. the extent to which the action or forbearance was foreseeable by the promisor.

Note: Fraud must be found for §139 to apply.

Forrer v. Sears Roebuck & Co. (1967, p.272) No Promissory Estoppel in Employment Terminable at will


( relying on the promise of permanent employment sold his home at a loss and moved to (’s location. He was then fired and sued under promissory estoppel theory. Held: Court says that permanent employment means terminable at will, this is based on public policy. The most promised by Sears was a terminable at will employment, this promise was kept when he was employed. To get more than a terminable at will employment (tenure employment), ( would have to provide consideration greater than the services incident to the employment . Giving up the farm doesn’t qualify as extra consideration; it’s irrelevant if there is detriment to (, what counts is whether there is additional consideration in the form of economic or financial benefit to the employer. Had he won, (’s damages would have been his losses in selling his farm, not his expectation interests.

Hunter v. Hayes (1975, p.276) Detrimental Reliance








( promised ( employment as a “flagger” and that she should quit her other job at the telephone company. ( then refused to employ her. ( argued that there was no meeting of the minds as to the exact terms and conditions of the contract, therefore indefinite and invalid Held: ( induced a detrimental reliance on ( and was estopped. Unlike in Forrer, here ( didn’t fulfilled the promise to hire her. 

Stearns v. Emery-Waterhouse Co. (1991, p.276)

( made an oral offer to ( for a fixed-term job until age 55. After being prematurely fired, ( claimed the employment was not terminable at will but until he turned 55. Held: Claim is barred by the statute of frauds. Court will not allow ( to recover under § 139 because no fraud was involved and it would be too easy for a disgruntled former employee to allege reliance on a promise. The policy of the statute commands that the focus remain upon the employer’s conduct rather than upon the employee’s reliance. (Byse finds this opinion surprising.)

Goldstick v. ICM Realty (1986, p.178) 

No facts provided. Reliance is perhaps too easily shown in the employment setting.  By agreeing to work for someone, you automatically give up alternatives.  Because at will employment is so frequent, using reliance to get around the statute of frauds poses a troublesome problem.

Goodman V. Dicker (1948, p.279) Equitable Estoppel and Damage Calculation





P applied for an Emerson franchise. ( represented that the franchise would be granted and that ( would receive an initial delivery of 30-40 radios. No radios were delivered and ( was later given notice that the franchise would not be granted. Held: Trial court found for ( awarding $1150 in expenses incurred in preparing for the business and $350 for anticipated profits on 30 radios. Appeals holds that justice requires that someone who relies on a promise like this and acts in his detriment, should be compensated for expenditures. The trial court was wrong however, in granting damages for loss of profits (probably too hard to determine). Case of Equitable estoppel: detrimental reliance on misstatements of facts.

D”Ulisse-Cupo v. Board of Directors of Notre Dame (1987, p.281)

No facts provided. (’s utterances were not found actionable under the theory of promissory estoppel (they weren’t sufficiently promissory nor sufficiently definite to sustain contractual obligation) however that didn’t prevent ( from prevailing in a cause of action for negligent misrepresentation (they don’t need to be promissory).

Damage Calculation and Promissory Estoppel:

1. Certainty: 
Courts will award damages that are easiest to calculate (expectation or reliance),

2. Good Faith: 
take into account the lack of good faith by the promisor – court may tend to award generous expectation damages when a party acts in bad faith,

3. Disproportionate: 
when there is significant disparity between expectation and reliance damages, courts will go with the smaller one.

7. Promises of Limited Commitment, Bilateral Promises, et. al.

A promise is consideration if the performance promised, either act or forbearance, or both, would be consideration if it alone was bargained for.

· Bilateral Contracts: When there is nothing more than an exchange of promises, Byse uses the “Rabbit in the Hat” rationale: A counter-promise creates consideration and the party creates a legal duty. What really matters is the actual performance, not merely mutual promises.

· Unilateral: 
promise to do the act and resulting reliance on the other part is consideration,

· Bilateral: 
actual performance is enough consideration.

When is a promise enforceable? 

i. When the promise induces forbearance (Restatement §71, Hammer v. Sidway), 

ii. When it induces detrimental reliance (Restatement §90, promissory estoppel), and 

iii. When there is a bilateral agreement.

Davis v. General Foods (1937, p.292) Lack of Promise Amounts to an Illusory Contract




( offered to give a recipe to (. ( said that compensation for the recipe would be solely in (’s discretion. ( gave the recipe and ( refused to compensate. Held: No recovery in quantum meruit.  ( had no reason to believe that she would be compensated.

Nat Nal Service Stations v. Wolf (1952, p.293) No Mutual Commitment  Makes no Contract




The parties agreed that so long ( purchased its gas requirements through (, and ( accepted the same, ( would give ( a discount per gallon. Held: The contract here was not held to be binding because neither party was required by the contract to do anything at anytime. Essentially it was too open ended. Both parties must be bound, otherwise neither will be.

Restatement § 77 (p.298) – 

Illusory and Alternative Promises








A promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performance unless:

a) each of the alternative performances would have been consideration if it alone had been bargained for; or

b) one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration.

Class Hypo:
A sells land to B, otherwise A goes fishing for a month. Alternative promise without consideration since it benefits the promisor, not the promisee. Also, the alternatives need to be somewhat related. Alternative performance can’t be pretextual or nominal.

Obering v. Swain-Roach Lumber (1927, p.296) Actual Performance as Valid Consideration




If ( purchased some real estate, ( agreed to buy that same real estate from (. ( upheld his end of the bargain but ( refused to buy. Held: The real estate was sufficiently described to bind the parties.  The contract became binding when the lumber company obtained the land (performed it end of the bargain), not before. When the lumber company took the land there was then consideration.

Paul v. Rosen (1954, p.297) Absent Mutuality when one party Reserves Absolute Right to Cancel



( agreed to sell to ( a liquor store conditioned upon ( obtaining a new lease from the owner. ( then refused to sell the business Held: Court held that since the contract made the securing of the lease a condition to its effectiveness but placed no duty on ( to secure it, the entire contract was void for want of mutuality and ( owed no duty to perform it.

Wood v. Lucy, Lady Duff-Gordon (1917, p.299) Implied Promise as Valid Consideration




( was given exclusive contract to put (’s name on clothes to be placed on sale. ( was to receive half of the profits. ( put her name on 3rd parties clothes without (’s knowledge. ( argued that there was no contract since ( was not obligated to manufacture any specific number of garments. Held: (Cardozo) It was reasonable to imply that ( promised to exercise his best efforts in marketing her indorsements, thus enough mutuality existed to support consideration.

Omni Group v. Seattle First National Bank (1982, p.302) Good Faith Standard is enough to Bind



( made an agreement with ( to sell land. The transaction was subject to ( receiving an engineer’s and architect’s feasibility report for future development. If the report was satisfactory ( “shall” notify the seller in writing within 15 days. After consulting with counsel, the Clarks decided not to go through with the sale. ( argued that the contract was not enforceable because of the sale’s contingency on the feasibility report, ( rendered the contract illusory. Held: the promise to buy on condition of the feasibility report did not make the promise illusory. ( was not free to opt out of the contract no matter what, only if the report was unsatisfactory. Here ( was bound to exercise good faith in getting the report, and the same had to, in good faith, comply with objective building codes. 

· Good Faith: “Honesty in fact” and observance of reasonable standards customary in the trade (UCC §§ 1-201, 2-103(b))

Lima Locomotive v. National Steel Casting (1907, p.306) Requirement Contract





( offered to supply all the tonnage of steel casting ( wish to order each month. Held: The court found mutuality since ( was engaged in an established manufacturing business which required large amounts of steel casting. ( knew what “requirements” that well-established business had. Thus, “ all the tonnage you wish to order” meant an obligation on ( to take from ( all casting required. A contract to buy all that one shall require for one’s own use in a particular manufacturing business is a very different thing from a promise to buy all that one may desire, or all that one may order.  The promise to take all that one can consume would be broken by buying for another, and it is this obligation to take the entire supply of an established business which saves the mutual character of the promise. (Note that the court probably wouldn’t uphold this, if it were a new business.)

Class Hypo:
Byse quits his teaching job and decides to get in the business of selling speed boats. He then enters in an agreement with a boat manufacturer like in Lima. Illusory and unenforceable since Byse knows squat about speed boats and doesn’t have an established business.

Feld v. Henry S. Levy & Sons,Inc. (1975, p.307) UCC dealing with Output Contract





( agreed to sell ( bread crumbs. ( then determined that bread crumb production was uneconomical and refused to keep selling unless ( pays 1 more cent per pound. The contract provided a 6-month termination clause. Held: Court cites the UCC saying the ( must use reasonable diligence and good faith in performing the contract for the 6 months provided in the termination clause.  When claiming a financial reason for a breach, the reason needs to be legitimate and more than trivial, otherwise there is a duty to perform in good faith.

UCC §2-306(2)

Output Requirements and Exclusive Dealings.







A lawful agreement by either the seller or the buyer for exclusive dealings in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.
Class Hypo: 
Byse quits his teaching position and gets into the banana business and promises to buy banana output on an exclusive basis. How flexible can his agreement be without losing mutuality? A sliding scale, cost-of-living-index or other term to protect against fluctuations usually meet the mutuality test. 

Corenswet v. Amana Refrigeration (1979, p.311) Termination of Franchise upon reasonable Notice



( had an exclusive distributorship for (’s products of indefinite duration. After several years of satisfactory performance, ( canceled (’s franchise to give it to a 3rd party. ( claimed termination was not in good faith, arbitrary and capricious. Held: The franchise was terminable by either party with or without cause, only upon reasonable notice (UCC § 2-309(3) Here the standard is not good faith but unconscionable (for example some racial reason). 

Sheets v. Teddy’s Frosted Foods (1980, p.315) Unconscionable Reasons To Terminate Employment



( was employed by ( as a quality control inspector. ( noticed and told ( that the product didn’t meet certain regulations (low grade vegetables and underweight beef). For blowing the whistle ( got fired. Held: There are some limits on a terminable at will contract. Courts have taken objection to a termination when it interferes with the employees right to: (1) refuse to commit perjury; (2) file a workman’s compensation claim; (3) engage in union activity; (4) perform jury duty.  As a principle public policy places some limits on terminable at will contracts.  Here, an employee should not be put to an election whether to risk criminal sanctions or to jeopardize employment.

Class Hypo:
Waitress in cafeteria of mining company overhears managers planning an illegal plot to screw the Peevyhouses. Wrongfully discharged? Waitress didn’t have neither the expertise nor the corporate responsibility to exercise independent, expert judgment in matters regarding the possible impropriety of the acts planned by the managers.

Price v. Datsun (1985, p.321) Modicum of Judicial Protection extended only to Public Policy Issues



( was dismissed by his employer for filing an insurance claim after being injured in the workplace. Held:  Court held that ( failed to state a cause of action because an exception to the at will doctrine (in IL) is made only when the discharge violates a “clearly mandated public policy.” Here there was a private and individual grievance not affecting public policy.

Wieder v. Skala (1978, Supp.98) Professional Code of Ethics Protected






Attorney dismissed for insisting that the firm file a professional misconduct claim against a fellow associate. Held: Court says there is a cause of action here because professional conduct is inherent to being a lawyer. Essentially, it is a part of the profession.  ( shouldn’t be dismissed for doing his job. (Not every ethical violation would give rise to a cause of action.)

III. The Making of Agreements

8. Mutual Assent

S. The So-Called “Objective Theory”:




Subjective Test:
Meeting of the minds. Based on undisclosed intentions and ideas. They often help interpret the parties’ objective manifestations.

Objective Test:
Reliance on the reasonable expectation created by the outward manifestation of the intentions. The objective test is easier to administrate and has evidentiary benefits

Embry v. Hargadine – McKittrick Dry Goods (1907, p.325) Reasonable Understanding of Manifestations


( had an employment contract with ( ending on Dec. 15.  ( claims that he attempted to discuss with ( about re-employment several times. ( claims that on Dec 23 he went into (’s office and obtained assurance that he would be re-employed and ( responded “Go ahead, you’re all right”. ( claims that this never occurred and that ( simply said he was too busy to discuss the matter.  On February 15, ( was notified that he was no longer needed and that his employment would end on March 1.  Held: ( could recover. The question should be whether a reasonable man would have taken this to be an offer of employment and it could be understood by a reasonable man as an acceptance. What ( intended was irrelevant, was counted was his objective intentions.

Class Hypo:
Suppose ½ hour after the conversation took place, Boss goes to Embry and clarifies he didn’t mean to renew the contract. Embry can’t claim reliance. The greater the reliance, the stronger the contract.

Class Hypo:
Peter, in order to impress Theresa, asks his roommate to pretend next time Theresa is around that he’ll sell Peter his BMW for $10k. They plan to put it in writing (FMV of BMW is $15k) After the sham is over, Peter wants to enforce the sale. No contract. The parties knew it was a joke.

Class Hypo:
Hunter, very upset at his dog not picking up the birds, in a burst of rage utters he’ll sell to his hunting buddy that piece of *&^@# for $1. Buddy accepts. No contract. Buddy should have known the offer was result of a momentary hot temper.

Class Hypo:
Peter lives in Boston. Sets a date with Diane, who lives in Springfield, to go to a black tie affair. Peter rents tuxedo, corsage and limo, only to find out the bitch went out with someone else. No contract. Social engagement has implicit understanding that there are no legal implications.

Kabil Development Corp. v. Mignot (1977, p.329) Objective vs. Subjective Test. Realist Approach



( alleged an oral contract for ( to provide helicopter services needed for a construction job. ( did not provide the helicopter and ( obtained the services elsewhere for a higher cost. At trial evidence was admitted pointing to (’s belief and subjective intentions to be bound by the agreement.  Held: Although not controlling, subjective intentions are not totally irrelevant and can be considered along with objective factors to determine the existence of a contract. In face to face negotiations, words are not everything, and exploring what each party believed may help in interpreting each parties’ objective manifestations. This type of testimony should be allowed as long as the jury is not mislead in putting too much weight on it.  (Byse thinks that it was an error to admit the evidence.)

New York Trust v. Island Oil & Transport (1929, p.333) Objective test Challenged





To comply with some Mexican laws, ( set up a fictitious corporation which sold oil to itself. (, new owner of some of the subsidiaries, claimed ( to go through with those phony transactions. Held: The scheme was a sham. Despite the objective manifestation pointing to the contrary, these manifestations are to be interpreted in the context where they were said. A reasonable person might figure out the whole thing was bogus.

Raffles v. Wichelhaus (1864 p.359) The Peerless case







When the contract was made, ( thought he was buying cotton to be shipped in the October Peerless and ( though he was selling goods from the December Peerless. Held: Because there was ambiguity as to which ship the parties meant, there wasn’t a meeting of the minds and the contract was unenforceable. There had to be two legitimate possible understandings of what the contract meant. ( didn’t have to buy the cotton which arrived on December.

Flower City Painting v. Gumina Construction (1979, p.360) Two Legitimate interpretations invalidate contract


( a neophyte in the painting business was subcontracted by ( to do a paint job. Because of being rookie, ( read literally the word “unit” thinking the job was only for indoor units, when the trade usage standard adopted by ( and the rest of the industry meant both indoors and outdoors. Held: The contract was not binding because of legitimate ambiguity of interpretation. (Byse was outraged by this decision, ( should have known better)

Restatement § 20 (p.362)

Effect of Misunderstanding









1. There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and 

a) neither party knows or has reason to know the meaning attached by the other; or

b) each party knows or each party has reason to know the meaning attached by the other.

2. The manifestations of the parties are enforceable in accordance with the meaning attached to them by “A” if

a) “A” does not know of any different meaning attached by “B”, and “B” knows the meaning attached by “A”; or 

b) “A”  has no reason to know of any different meaning attached by “B”, and “B” has reason to know the meaning attached by “A”.

UCC § 1-205 

Course of Dealings and Usage of Trade








A course of dealings between parties and any usage of trade in the vocation or trade in which they are engaged or of which they are or should be aware give particular meaning to and supplement or qualify terms of an agreement.

Konic International v. Spokane Computer Services (1985, p.361) Application of §20(1)(a)




( quoted a price of “fifty six twenty” for a computer. He meant $5,620. Buyer thought he meant $56.20.  Held: Court treated this as a Peerless problem and said there was no contract.

Dickey v. Hurd (1929, p.361) Application of §20 (2)(a)








( offered to buy (’s land. ( quoted “$15 per acre cash” and that he will “give until July 8 to accept the offer”. ( responded before the due date that he will give an “answer” on time, making clear to ( that ( misunderstood the offer: no answer but cash is what ( meant. ( then accepted by giving a downpayment. ( refused to sell since he offered the land cash. Held: ( has to sell the land. When ( made the offer and knew that the buyer misinterpreted it, it was (’s duty to let ( know of the misinterpretation. If the seller fails to do this and the buyer accepts the offer with the mistake, the seller is stuck with it.

T. Creation of a Power of Acceptance:




McDonald v. Mobil Coal (1991, p.335) Effectiveness of Disclaimer in Employee Handbook




( worked for ( until he was forced to resign for alleged sexual harassment of a female co-worker.  ( claims that his dismissal was against the policies set forth in the employee handbook and that this was a wrongful termination. Was the handbook binding? Held: The disclaimer in the handbook was not conspicuous enough to render it effective. It was buried in a long paragraph with other sentences like “if you have any questions talk to your supervisor”. Therefore, the handbook turned the employment, no longer terminable at will, but terminable for cause and he was supposed to go through a 5-step disciplinary hearing.

UCC § 1-201(10)

Conspicuous, Defined










A term or clause is conspicuous when it is so written that a reasonable person against whom it is to operate ought to have noticed it.  A printed heading in capitals is conspicuous.  Language in the body of a form is conspicuous if it is larger or other contrasting type of color.  But in a telegram any stated term is conspicuous.  Whether a term or clause is conspicuous or not is for decision by the court.

Kari v. General Motors (1977, p.341) Effectiveness of Disclaimer in Employee Handbook




( claimed (’s handbook was an offer to provide a separation allowance in case he gets fired. Held: The communication was couched in disclaimers. It would be unreasonable to conclude that such statements were a contract offer.

Pine River State Bank v. Mettille (1983, p.342) Retention of Employment amounts to Consideration



( (Mettille) claimed that the disciplinary procedure contained in (’s employee handbook turned the employment at will into terminable for cause. Held: ( retention of the employment constituted acceptance of the new terms offered in the handbook.

Spring 2000

Moulton v. Kershaw (1884, p.343) Offer vs. Solicitation of Patronage Defined by Certainty of Terms



( wrote ( a letter stating ( intent in selling salt (“shall be pleased to receive your order”). ( wrote back with an order for salt and then ( refused to fill the order. Held: The letter was a solicitation of patronage, not an offer. The quantity of salt offered wasn’t specified nor was it left for ( to establish. If the letter had said “we will sell you so many pounds as you wish”, then ( would have the privilege to establish the terms. Also the word “sell” was never used in the solicitation. The issue of certainty defines enforceability of a contract.

Class Hypo:
(Question of p.345) If seller’s communication had been in response to buyer’s “please advise best price you can make us on our order of 2,000 barrels”, then there would be a contract, since a specific quantity was defined. If, however, seller responds “yes” without specifying a price there would be no contract. Nor there would be a contract if buyer says “will you sell me”?

Class Hypo: (Sharp comment of p.345) “will you accept $49,000”? followed by “I will not sell for less than $56,000” followed by “I will accept” doesn’t make a contract, since there is no offer, only an invitation to deal. 

U. Effect of Indefiniteness or Incompleteness:  

Joseph Martin Deli v. Schumacher (1981, p.347) Major Term left open indicates lack of intention to be bound


( leased a store from ( for a five year period.  The rent was $500 in the first year and $650 at the end of the fifth.  There was a renewal clause which stated that the P could renew for another five years at a rate “to be agreed upon”.  ( asked for $900 a month and ( had it appraised as being worth $545.41 a month.  ( sued for specific performance  Held: No contract. The parties only agreed to agree. In a contract the parties are bound to do something which needs to be ascertained. Definiteness of material matters is of the very essence of a contract. This is especially so in real estate transactions due to the unique nature of the piece of real estate.

Restatement §33: 

Certainty of Terms: (p.350):







 

1. Terms of contract need to be reasonably certain for them to be enforceable

2. They are reasonably certain if they provide basis for determining existence of breach and for giving appropriate remedy. 

3. Fact that one or more terms of proposed bargain is left open or uncertain may show that such manifestation is not intended to be understood as an offer or as an acceptance.

Southwest Engineering v. Martin Tractor (1970 p.351) Minor terms left open will be filled in by the Court


The parties left open the terms of payment of a generator. Held: Contract is enforceable. The more terms the parties leave open, the less likely the parties intended to conclude a binding agreement. Here the parties hardly discussed payment conditions, signaling it was not a sticking point but rather a minor issue. The court used UCC § 2-310 to determine payment was due at the time of delivery.

UCC § 2-305 

Open Price Terms










The parties if they so intend can conclude a contract for the sale even though the price is not settled.  In such a case the price is a reasonable price at the time of delivery if :

4. nothing is said as to price; or

5. the price is left to be agreed by the parties and they fail to agree; or

6. the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.
UCC § 2-309 

Absence of Specific Time Provisions








The time for shipment or delivery or any other action under a contract is not provided in this Article or agreed upon shall be a reasonable time.

UCC § 2-204(3) 

Formation in General










Even though one or more terms are left open, a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

UCC § 2-310

Open Condition of Payments









Unless otherwise agreed, payment is due at the time and place of delivery.

V. Effect of Reference to Subsequent Written Contract or Memorial: 

Empro v. Ball-Co (p.352)  Effect of Preliminary Negotiations







( and ( negotiated in stages the purchase of (’s assets. They reached a “letter of intent” agreeing on price, payment conditions, etc., but all to be “subject to” various conditions, one being approval of (’s shareholders. After learning that ( was also negotiating with a third party, ( sued for temporary restraining order, Held: No contract. Parties were not bound, especially ( with all the “subject to” clauses, was completely free to walk at any time. Furthermore, (’s request of “some clarifications” also signaled (’s lack of intention to be bound. Preliminary understandings should not take away the privilege to disagree on specifics at later stages of negotiations. 

Class Comment:
To avoid litigation, when negotiating, the parties should always write in all communications that they are only part of the negotiation and are not meant to be bound.

Class Comment:
(Note p.355) When parties to an oral contract agree to reduce the agreement in writing as a matter of convenience and prudence and not as a condition precedent, They are still bound even if the written document was never executed.

Restatement § 27 

Existence of contract where written memorial is contemplated





Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.

Wheeler v. White (1965, p.355) Not Covered in Class. Reliance Damages





( agreed to obtain for ( a loan of $70,000 in order for ( to fund a construction project.  In return, ( promised to pay ( $5,000 and a five percent commission on all rentals.  If ( was unable to obtain the loan, ( was to supply the money himself.  Based on this agreement ( went ahead and demolished a building already on the land that was worth $58,500.  ( then failed to provide the loan money.  ( states two claims of action.  (1) ( claimed that ( breached the contract and in the alternative claimed that (2) ( was estopped from claiming insufficiency. Held: Reliance damages are awarded from business negotiations in a situation where ( is induced and urged to act in his detriment.

9. Control over Contract Formation

Cobaugh v. Klick-Lewis, Inc. (1989, p.363) Objective test used to enforce an offer





( thinks that he wins Beretta, but car dealership intended the offer “Hole-in-one wins this car” to be for the tournament played a couple of days before. Held: ( wins the car. Under the objective test a reasonable person would find an offer in these circumstances.  Court finds consideration in the publicity that the dealership receives from the promotion.  (Byse that maybe there isn’t consideration because the benefit didn’t come from the promisee.)

Class Hypo:
What if sign was in fact put down, but later the keeper puts it back thinking the wind knocked it down. No contract due to 3rd party intervention. What counts is who initiated the act.

Class Note: 
(p.366) As far as private rewards are concerned, there can be no contract unless the claimant when giving the desired information knew of the offer of the reward and acted with the intention of accepting such offer. How can someone accept an offer if he doesn’t know about it? See OK case later on.

Class Note:
(p.367) The offeror is the “Master of the Offer” since he has the power to determine the substance of the exchange, the identity of the offeree, the time, place and form of acceptance. If no time for expiration is specified in the offer, the power terminates at the end of a reasonable time. If the letter gets delayed a month there is no contract since the delay wasn’t expected and was never the offeror’s intent the offer extend such time.

W. Termination of the Power of Acceptance:   

Restatement § 36 

Methods of Termination of the Power of Acceptance






7. An offeree’s power of acceptance may be terminated by

a. rejection or counter-offer by the offeree, or

b. lapse of time, or

c. revocation by the offeror, or

d. death or incapacity of the offeror or offeree

8. In addition, an offeree’s power of acceptance is terminated by the nonoccurrence of any condition of acceptance under the terms of the offer.

X. Act or Promise as Acceptance.  Revocability of Offer for Unilateral Contract After Part Performance.

Unilateral vs. Bilateral Contract:  

A says to B, “I will give you $100 if you walk across the bridge.”  B walks.  When B has walked across the bridge there is a contract, and A is then bound to pay B $100.  At that moment there arises a unilateral contract.  When an act is thus wanted in return for a promise, a unilateral contract is created when the act is done. (If B buys sneakers to do the walking it would not be considered part performance but rather normal preparation to perform –there may be some reliance damages though-) It is clear that only one party is bound.  B is not bound to walk across the bridge, but A is bound to pay if B walks.  In the case of bilateral contracts, both parties, A and B, are bound from the moment that their promises are exchanged. When B starts performing an option contract is performed and A cannot revoke the offer (See §45)

Davis v. Jacoby (1934, p.371) Revocability of Offers in Unilateral and Bilateral Agreements.




On April 12, 1931, the Whiteheads offered ( to “inherit everything” if ( moved from Canada to California to run their business and care for the ailing couple. On April 14 ( mailed a letter of acceptance. ( incurred in $8,000 loss closing business and right before moving, Mr. Whitehead commits suicide. They then move and take care of wife until a month later when she dies. The will turned out to leave all the money to Mr. Whiteheads nephews.  (’s seeks specific performance, Held: SP granted. Court finds a bilateral contract (“you’ll inherit everything if you promise you’ll take care of me”).  When there is doubt as to whether an offer is for a unilateral or bilateral contract, the law will presume the offer was for a bilateral. If this were a unilateral contract, death would have acted as revocation before acceptance.

Class Hypo:
What if after promising they would go to CA, they change their minds and the Whiteheads have to incur in expensive medical care, etc. ( would be liable for the losses suffered. If the contract is enforceable for one party, is enforceable for both.

Petterson v. Pattberg (1928, p.377) Unilateral Contract can be revoked anytime before total Performance

( owed ( $5,450 payable in 5 years in quarterly installments of $250. On April 4, ( wrote letter agreeing to accept a one-time payment of $780 on or before May 31 plus the next quarterly installment. ( paid the installment and close to the due date went to (’s home to tender the final payment, but ( refused to accept since he no longer owned the mortgage. Held: unilateral contract (I promise to reduce debt if you pay me $780) revocable anytime before complete performance, even seconds before. Dissent: Bilateral contract. It wasn’t mere gratuity to (, instead ( wanted the discounted money now. It is unfair to let the promisor take advantage of the failure to perform, when he is the cause of the failure.

Miller: What if no tender occurred and never received? What is part performance.

Restatement § 45.  

Option Contract Created by Part Performance or Tender





1. Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

2. The offeror’s duty of performance under any option contract is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

Note: What counts is part of the actual performance requested, not just preparations (regardless of how essential they are).

Restatement § 62.  

Effect of Performance by Offeree Where Offer Inivtes Either Performance or Promise


1. Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance is an acceptance by performance.

2. Such acceptance operates as a promise to render complete performance.

Note: This section is only applicable when the offeree has a choice between a promise and acceptance by performance.

Restatement §32

Acceptance by Promise to Perform or by Actual Performance





When the nature of acceptance invited by the offer is in doubt, the offer should be interpreted as inviting acceptance either by promise to perform or by rendering performance, as the offeree chooses.

Note: The offeror is still the “master of the offer”, and he can still dictate mode of acceptance. §32 refers only in cases “when in doubt”.

Brackenbury v. Hodgkin (1917, p. 384)

( wrote letter to ( saying if they moved from MO to her farm in ME and care for her, they would “have the place when she died”. ( moved and started caring for ( until ( no longer wanted them around. ( wanted to secure a trust in the land. Held: ( prevented ( from performing the unilateral contract. Part performance gave ( an equitable interest in the land. A unilateral contract is accepted by performance.  The offer is no longer revocable once the offeree has begun performance of the requested act.  Completion of the act obligates the offeror to perform its promise.

10. Precontractual Obligations

Restatement § 25.  

Option Contracts










An option contract is a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer.

Dickinson v. Dodds (1874, p.390) Indirect Communication of Revocation






( offered ( to sell land “to be left over until” two days later. Next day ( learns indirectly that ( sold the land to someone else, and ( rushes to tender the acceptance. Held: Too late. Principle of indirect revocation (when seller behaves in a way that is inconsistent with the intention of entering into the proposed contract, where the buyer learns of the inconsistency.) When ( learned about (’s selling the land, he knew that ( was no longer minded to sell the property to him, and thus (’s power of acceptance ended. Lack of consideration made the offer revocable at any time before acceptance.

Thomason v. Bescher (1918, p. 391) Revocation of Promises under Seal






( promised under seal and in consideration for $1 to sell land to ( if ( pays $6000 on or before two months. Following week ( informs he accepts and he’ll have the money in a few days. ( withdraws before receiving payment. Held: Specific performance granted. A seal is a solemn irrevocable written covenant as long as there are no unconscionable conditions attached. A bilateral contract is made when ( accepted by promising to pay. Bilateral contracts under seal do not require consideration.  (long time ago.)

Marsh v. Lott (1908, p.393) Valid Consideration for an Option






(’s offer to sell land to ( for $100,000 was good for 3 months “in consideration of 25 cents”. Trial court found 25 cents “inadequate and insufficient”. Held: What needs to be adequate for consideration is the selling price. Consideration for the option, however small, is binding for the proscribed time.

Smith v. Wheeler (1974, p.394) Implied Promise in Option Contract






( never received the $1 in consideration to keep the offer open, and withdrew the offer before ( accepted. Held: ( wins. Even if the $1 was never tendered, there was an implied promise to pay. Alternatively, by writing “acknowledge receipt”, optionor is estopped to deny otherwise.

Restatement § 87

Option Contract










(1) An offer is binding as an option contract if it

(a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or

(b) is made irrevocable by statute.

(2)  An offer which the offeror should reasonably expect to induce action or forbearance of  a substantial character on the part of the offeree before acceptance and which does induce such action of forbearance is binding as an option contract to the extent necessary to avoid injustice.

Note: §87(2) is analogous to §90 Promissory Estoppel.

UCC 2-203 

Effect of the Seal in UCC









The affixing of a seal to a writing evidencing a contract for sale or an offer to buy or sell goods does not constitute the writing a sealed instrument and the law with respect to sealed instruments does not apply to such a contract or offer.

UCC 2-205 

Firm Offers









 

An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such a period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be seperately signed by the offeror.

James Baird v. Gimbel Brothers (1933, p.395) Revocation Power in Bidding Process





(this rule is not really applied in practice) ( sent a sub-bid for the cost of installing linoleum to (, a general contractor, who used the sub-bid in calculating its cost for the overall project.  The sub-bid expressly stated that prices are guaranteed “if successful in being awarded the contract”. ( later realized that its bid was incorrect and notified ( he was withdrawing it.  ( had already used the bid and was awarded the project. Held: (Justice Learned Hand) (’s argument of detrimental reliance was rejected. As master of the offer, ( specified that acceptance was to be made if contract was awarded, not if ( acted upon it by including it in the general contract. Here ( was free to walk anytime, even after getting the general contract. If ( was free to walk, then ( was also free to walk.
Drennan v. Star Paving (1958, p.398) Application of §45 Part Performance in Bidding settings



( relied on (’s bid for a paving job in putting together a general bid to build a school. After being awarded the general contract, ( revoked and ( found a third party who did the job for $3000 more. Held: (’s inclusion of (’s bid in general bid amounted to part performance of a unilateral contract and created sufficient consideration for a subsidiary promise that the offer will not be revoked. To avoid injustice caused by (’s reasonable and foreseeable detrimental reliance, the subsidiary implied promise not to revoke was enforced.  The compelling basis to avoid injustice.    

Coronis v. Gordon Construction (1966, p.402) Application of UCC in bidding Settings




( offered in writing “to supply and erect the structural steel” for $155,000. ( relied on offer to bid for general contract. ( revoked after award but before acceptance. Held: Assurance of firmness needs to be in a signed writing according to UCC §2-205.   But, ( relied to his detriment and §90 would normally be applied.  A new trial is needed to determine if Ps can prove the elements of promissory estoppel.  

Hoffman v. Red Owl (1965, p. 408) Promissory Estoppel Doctrine Beyond §45





( was in negotiations with the Red Owl Stores to open up a franchise.  ( was repeatedly assured that he could to this for $18,000.  Relying on this assurance, ( bought the fixtures and inventory of a small grocery store and leased the building in order to gain experience.  After running the store successfully, sold the inventory and fixtures, relying on (’s assurance that he would be set up in a store.  Hoffman put down $1,000 on an option to purchase the site where Red Owl planned to open its next store in Chilton.  ( sold their bakery, moved, rented a house in Chilton.  (  then raised the required amount to $24,100. The sum was then increased to $26,100. Hoffman brings an action to recover in detrimental reliance. Held: ( offered a franchise if ( fulfilled certain conditions. ( relied on the offer, reasonably acted thereon and fulfilled all conditions which ( said were necessary before an offer could be made. §90 was applied. Damages awarded to the extent to avoid injustice, i.e. (’s detrimental change in position, not expectation damages because no contract was ever made.  It was not necessary that the promise not be comprehensive.  ( made “assurances” and gave “advice”  to ( in the context of negotiations.  This was sufficient to apply promissory estoppel even though the promise fell short of being an offer. 

11. Conduct Concluding a Bargain

Y. Acceptance, Rejection, Conditional Acceptance, Counteroffer and Battle of the Forms.

Livingstone v. Evans (1925, p. 415) Offers, Counteroffers and revival of Original Offers




( offer land for $1,800. ( replied “will give $1,600”. ( responded “can’t reduce price”. ( then mailed acceptance. Held: (’s first reply amounted to a counteroffer starting the process anew. (’s response, however, revived his original offer, indicating he was still willing to sell the land for $1,800.   Counter offer terminates the original offer.  Response to counteroffer that it won’t be accepted but that the original price still stands is a reinstatement of the original offer.  This rules does not apply to option contracts, see below. 

Restatement § 37 

Termination of Power of Acceptance Under Option Contract

The power of acceptance under an option contract is not terminated by rejection or counteroffer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty.

Deviant Acceptance Rule

If offeree’s response is non-conforming (new or different terms are introduced), the offer is rejected, the response becomes a counteroffer and the bargaining process starts anew.

The UCC approach when additional terms are included in the acceptance is that if they don’t invalidate the original offer (which still controls), it only adds those terms to the overall deal, when agreed upon. When additional terms are in conflict with the controlling offer, they cancel each other out and an equivalent off-the-shelf term is replaced. This is a departure from the mirror-image common-law rule of acceptance. ???

Idaho Power Co. v. Westinghouse Electric (1979, p. 421) Battle of the Forms, UCC §2-207




( sent an inquiry to ( asking its price for a three-phrase voltage regulator.  ( responded with a price quotation which was subject to the terms on the back of the form (the terms limited damage liability in contract and in tort to the price of the product).  ( responded with an order form which provided, “acceptance of this order shall be deemed to constitute an agreement upon the part of the seller to the conditions named hereon and supersedes all previous agreements – it did not limit Westinghouse’s liability.  Idaho received and installed the regulator.  The equipment allegedly failed and causing damage to other machinery.  Idaho is suing for these damages. Held: Under UCC 2-207, a contract between merchants is valid even if the terms of the offer and acceptance are not identical, unless acceptance is conditioned upon assent to the different terms (This provision only applies where it is clear that the offeree is unwilling to go forward unless the additional terms are assented to).  Section 207 rejects the common law rule, and converts a common law counteroffer into an acceptance even though it states additional or different terms.  (The terms did not materially alter the contract.) The court found did not find the  integration clause in conflict  with the limitation of liability.  The rule is that conflicting terms cancel each other out.

Under U.C.C. section 2-207, additional terms in an acceptance do not invalidate the original agreement terms which were not made conditional on the agreement.

Rationale:  P did not clearly address the liability issue with D, therefore, P’s acceptance did not change the original agreement concerning liability.  Also, documents with conflicting terms cancel each other out and the court must supply the contested term.  P’s form did not contest D’s limitation of liability.  Additionally, both parties have equal bargaining power, and public policy does not prevent D from disclaiming liability.

UCC 2-207 

Additional Terms in Acceptance or Confirmation







(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

Summary, if the term is express, and the offeror does not reject and the term does not significantly alter, then it is part of the contract unless the offer says no additional terms allowed.

Note: The chief innovation of 2-207 is not its change in the mirror-image rule (CL rule that acceptance must be to the same terms as the offer), but its abandonment of the very principle of a formal rule of offer and acceptance.  In place of a formal rule, the section substitutes a general standard under which the court is to look to the gist of the parties’ communications to determine if they have formed a contract.

Z. Time When Acceptance Takes Effect – Mailbox Rule.

Acceptance becomes effective at the time contract is posted. Subsequent revocations are not effective even if received before the acceptance.  At some point the acceptance is complete, acceptance when mailed makes the most sense administratively and it is common business practice.

Both legal principle and practical convenience require that a person who has accepted an offer not known to have been revoked shall be in a position safely to act upon the footing that a binding contract has been formed.  The purpose of the mailbox rule is to protect offerees against uncommunicated revocations by offerors.

Morrison v. Thoelke (1963, p.429): Mailbox Rule








Purchaser (() executed and mailed to seller (() contract for sale of land. ( signed and mailed deed back to (, but right after depositing the deed in the mail withdraws and calls ( to cancel. ( ignored and registered deed anyway. ( argued the contract is made the moment ( received the countersignature (“loss of control” rule). ( argued the contract was made the moment ( deposited contract in mailbox (“mailbox rule”). Held: ( wins. The mailbox rule solves the problem of the ad-infinitum cycle of acknowledge receipt and allocates the risk to ( who offered the land in the first place. The post office can’t be considered an agent for ( due to difficulties in intercepting the letter before it reaches (. Mailbox rule: once dispatched, acceptance cannot be taken back.  

Restatement § 63 

Time When Acceptance Takes Effect








Unless the offer provides otherwise,

a. an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but

b. an acceptance under an option contract is not operative until received by the offeror.  
Note: Option contracts are commonly subject to a definite time limit, and the usual understanding is that the notification that the option has been exercised must be received by the offeror before that time.

AA. Acceptance by Silence.  Duty to Speak.  Contracts Implied from Conduct .

H.B. Toms Tree Surgery, Inc. v. Bryant (1982, p. 439): Implied Contract





( performed substantial landscaping work on (’s property.  The parties’ dealing was informal, and the defendant continuously directed ( to do work above and beyond any written estimates.  ( paid ( the full amount due, in excess of written estimates for work done in the fall and winter, but refused to pay the necessary amount for work done in the summer.  ( argued ( can’t get paid absent an express contract. Held: ( wins. Although no express contract, there was an implied contract created by the conduct of the parties and the implicit assumption that the extra work would be paid like ( already did. This is an extension of the objective view of the contract formation. An agreement between parties whereby one party requests services is obligated to pay the reasonable value of the services when no express contract is formed.

Rationale:  The court did not find an express agreement between P and D that they intended to be bound by the original estimate.  Also, because D requested additional work for which P informed him would increase the cost, and D agreed, D was bound to compensate P for those services. No formal quotation was given, just assent to extra work to be performed.  

Restatement § 69  

Acceptance by Silence or Exercise of Dominion (Reasonable Understanding Standard)

(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:

(a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.

(b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.

(c) Where because of previous dealings or otherwise it is reasonable that the offeree should notify the offeror if he does not intend to accept.

(2) An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror it is an acceptance only if ratified by him.

Hobbs v. Massasoit Whip (1893, p. 442) Implied Contract Based on Prior Dealings





( had bought eel skins from Hobbs on four or five prior occasions through an informal agreement that any skins sent by the ( would be paid for.  Then ( sends more skins in an unsolicited manner and ( said nothing and kept them. Held: In light of their prior dealings, sending the skins imposed on ( an obligation to act. Silence of ( coupled with retention of the skins for an unreasonable time meant that he implicitly accepted and a contract was formed. Where a buyer has accepted goods with silence in previous occasions, buyer is obligated to give notice to seller of a termination of the agreement.

Rationale:  Normally silence would not constitute acceptance. However, the parties were not strangers and had an informal understanding that no communication was necessary.  Therefore, D’s failure to notify seller and keeping of the skins was acceptance.

Austin v. Burge (1911, p. 445) Acceptance by Implication







After (’s subscription was up, the paper still came.  ( paid the bills, but directed that the paper be stopped.  ( kept sending the paper and sued for the price. D took the paper and read it.  Held: ( wins. If ( continues to receive and use goods, under circumstances where he had no right to suppose they were a gratuity, he will be held to have agreed by implication to pay for their value.

Morone v. Morone (1980, p. 446) Implied and express Agreements







The parties were an unmarried couple who lived together for 20 years, holding themselves out as husband and wife.  After they split, ( sued to get her share of the couple’s earnings and assets.  She also claimed that ( had expressly promised that he would support her in return for her domestic services. Held: An implied contract between an unmarried couple living together is too indefinite to be enforced as well as “housewifely” duties within a marital type arrangement do not qualify for recovery. These are services rendered for the value given to the company of each other. Express contracts can be enforced however as long as sex is not part of the consideration. 

While unmarried cohabitating couples may enter into an express contract for domestic duties in exchange for financial support, an implied contract is insufficient.

Rationale:  Because of the ease of fraud and the general nature that domestic duties and financial support are matters in a private relationship that are normally done in a gratuitous manner, it is impossible to discern whether or not an agreement actually existed and to what extent the agreement went.  Common law marriages in the state were banned because of the fraud that was taking place.  Therefore there must be an express contract in order to enforce judgment.  

12. Effects of Adopting a Writing: Parol Evidence Rule, Reformation, Interpretation, Oral Condition.

· Parol Evidence Rule – Substantive law that renders preliminary negotiations, written documents, conversations, and verbal agreements inadmissible at trial because they are merged into and superseded by the subsequent written contract.  Even if a court allows such evidence, its veracity still has to be proved to the jury.  The rule controls only what type of evidence is allowed, not whether such evidence is credible.

Integration – A writing is integrated if it is adopted by the parties as “a final expression of one or more of the terms of the agreement” (Rest § 209 (1)). It will be “partially integrated if the parties did not intend the writing document to include all the terms of the agreement.

When Parol Evidence is admissible:

1. Evidence of prior agreements or negotiations may supplement a partially integrated agreement, provided this evidence does not contradict a term of the writing.

2. When an agreement is completely integrated, not even evidence of a consistent additional term is admissible to explain or supplement it.

3. Some courts treat contemporaneous oral agreements as prior agreements and without legal effect.  Others assert that the existence of a contemporaneous oral agreement automatically proves that the writing is only partially integrated.

4. Parol testimony is admissible to prove a condition precedent to the legal effectiveness of a written contract if the condition does not contradict the express terms of such written agreement.

5. Even if the writing is a complete integration, parol evidence is admissible to show fraud, mistake, or duress in the inducement of the contract. 

6. The rule only applies to agreements made prior to the final contact. Evidence of subsequent oral agreements will not be barred by the parol evidence rule.

The UCC Version

1. A writing is presumed to be the final expression of an agreement and may not be contradicted by evidence of a prior written or oral agreement or of a contemporaneous oral agreement. In cases of fraud or mistake, however, the presumption is reversed.

2. The writing may be explained or supplemented by course of dealings or usage of trade even if it is a complete integration (2-201(1))

3. The writing may be explained or supplemented by evidence of consistent additional terms unless the court finds the writing to be complete and exclusive (2-202(2)).

Judge v. Jury: Judges determine which evidence is admissible and which one is not. The jury then determines the credibility of the evidence.

(a) The strict view asserts that this question should be answered through examination of the writing only (“four corners approach”)

(i) A clause that states that the writing represents the complete agreement between the parties (merger clause) will usually lead to a determination that the writing is a complete integration, unless it is obviously clear that it is not.

(ii) If a writing is seemingly complete on its face, evidence of a prior oral agreement is admissible only if it is one that the parties would not ordinarily be expected to embody in the writing (Mitchell v. Lath)

(b) A more permissive approach looks to extrinsic circumstances along with the face of the writing

(i) What really matters is the intent of the parties.

(ii) A general merger clause is merely evidence of intent.

(c) UCC § 2-202, comment 3 – Parol evidence of additional terms is not admissible as above unless “the additional terms are such that, if agreed upon, they would certainly have been included in the document.”

Mitchill v. Lath (1928, p. 451) 3-Prong Test of PER








( orally promised to remove an icehouse on an adjacent piece property he owned to induce ( agreement to buy another farm and land.  The written agreement excluded the promise to remove the icehouse.  ( sought to introduce evidence of the promise for its enforcement, otherwise value of property would decrease substantially. Held: ( wins.  An oral agreement is allowed to modify a written contract if 

1) the agreement is collateral, (separate but related) An oral promise and a written promise that are completely different, and supported by one consideration, is insufficient to have parole evidence unless that are related in some manner
2) it does not contradict express or implied provisions of the written contract, and 

3) the parties would not ordinarily be expected to embody it in the writing.  (juries determine the naturalness?)

In this case, they did not satisfy requirements #2 (icehouse is in a different property) and #3 (all obligations were specified in detail, the removal of the ice house should have been also included in the K.) Dissent: Conditions #2 and #3 were met: removal of icehouse was not inconsistent with written contract and it would not be natural to include obligations unrelated to the deed. The subject matter of the agreement was about land for money, not removal of an ice house.  

Hatley v. Stafford (1978, p.458) More lenient rule taking other factors into acount




Partial v. Complete Integration: Apply before applying the Mitchill test. 

Must first determine the finality of the agreement:

1) Does the writing embody the final agreement? 

2) Does the writing embody the whole agreement?  (if final to parts, but not to the whole, then there is partial integration)

Court looks at:

1) bargaining power of parties

2) Business experience

3) Circumstances surround the agreement (such as appearance, hand or type written, nature of details including, etc.)

( leased farmland to ( with the option that ( could buy out ( at $70 per acre.  Six months into the lease, ( tried to buy out ( for $70/acre, but ( refused to sell at less than FMV of $400/acre, claiming that the parties had made a contemporaneous oral agreement that the buy-out option would be effective for only  30 to 60 days into the lease.  The lease was negotiated without the use of lawyers. Held: ( wins. Parol evidence to prove the existence of an oral agreement will be admitted by the court if 1) the oral agreement is not inconsistent with the express terms, and 2) if it is such that would “naturally be made” as a separate agreement by the parties situated in their specific circumstances (Restatement §240). The 30-60 days limitation was not inconsistent since there were not express terms preventing premature termination. To determine if it would naturally be made as a separate agreement the “surrounding circumstances” considered are: 1) the parties had little business expertise, 2) weren’t represented by counsel, 3) if left unchanged it would give a grossly disproportionate advantage to ( ($70 v. $400), 4) the apparent incompleteness and lack of detail of the writing itself.

Masterson v. Sine (1968, p.462) What Would be Natural to keep out of Written Document




( sold ranch to sister with option to repurchase and collateral parol agreement that sister not to sell it outside the family. ( filed for bankruptcy and trustee ( sued for ( to buy back the ranch and hand it over to creditors. Held: ( wins. The ranch can’t be sold to non-members of the family. It was “natural” to keep their agreement outside the deed.

Hayden v. Hoadley (1920, p.464) 










As part of a real-estate transaction, ( promised in writing to do some repair work, but no deadline was specified. ( sued for non-performance. ( argued they orally agreed the past deadline of October 1. Held: Parol evidence excluded, ( wins. When no deadline is included then the work must be completed within a reasonable time.

Restatement § 209

Integrated Agreements










(1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.

(2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

(3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.

Restatement § 213 

Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)



(1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

(2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.

(3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.

Restatement § 214

Evidence of Prior or Contemporaneous Agreements and Negotiations




Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish

(a) that the writing is or is not an integrated agreement;

(b) that the integrated agreement, if any, is completely or partially integrated;

(c) the meaning of the writing, whether or not integrated

(d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause;

(e) ground for granting or denying rescission, reformation, specific performance, or other remedy.

Restatment § 216 

Consistent Additional Terms









(1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.

(2) An agreement is not completely integrated if the writing omits a consistent additional agreed term which is

(a) agreed to for separate consideration, or

(b) such a term as in the circumstances might naturally be omitted from the writing.

Restatement § 212

Interpretation of Intergrated Agreement







A question of interpretation of an integrated agreement is to be determined by the trier of fact if it depends on the credibility of extrinsic evidence or on a choice among reasonable inferences to be drawn from extrinsic evidence.  Otherwise a question of interpretation of an integrated agreement is to be determined as a question of law.

Williston (Objective) – A writing document as a unique and compellling force. The writing becomes the focus of attention and the judge assuming the function of a reasonable person determines whether the writing did supersede all previous undertakings and, if so, its meaning to a reasonable person situated as were the parties to the writing. 

Corbin (Subjective) – A writing is integrated when the parties intend it to be and it means what they intended it to mean.  This view accords the jury a larger potential role. Today, the focus is plainly on the intention of the parties (UCC § 2-202 approach), not the integration practices of reasonable persons acting normally and naturally.  UCC places a subjective test on the writing i.e. looks at the intention of parties.  Once the UCC looks subjectively and looks at the intent.  Then UCC looks at the objective intent of the parties (would a reasonable person read the back of a receipt on a standard form?)

Luria Bros. v. Pielet (1979, p.469) Parol Evidence Inconsistent with Express Terms





( contracted to sell ( large quantities of scrap metal. ( warned ( however that the supplier was an unreliable fly-by-night operation and that they may never get the scrap metal. ( argued this warning must be admitted as parol evidence to explain the writing with consistent additional terms. Held: Parol evidence excluded, ( wins. The document is an unconditional sale of goods. Any evidence pointing to conditional aspects of the sale is in conflict with the writing (UCC §20202(b)).

Long Island Trust v. International Institute for Packaging (1976, p.470) Flat v. Real Sense Contradiction


( lends money to ( and 5 individuals as guarantors. The loan was not to be renewed unless all 5 guarantors signed the renewal document; the condition precedent was agreed orally. Although 4 of the 5 guarantors signed the renewal, the bank extended additional loan money. ( defaulted in the loan arguing that the condition precedent of all 5 signatures was not met. Held: ( wins. The condition precedent wasn’t contradicting the terms of the written document and therefore admissible. π could have used the word “unconditionally guarantees” and then there would be no issue. Dissent: The test is not whether there is a flat contradiction but rather if in a “real sense” it is inconsistent, a variance.  The note said “nothing except cash payment” would release their obligation, and that would include the alleged condition precedent. 

Western Commerce Bank v. Gillespie (1989, p.475)








( offered ( $257k to settle some unpaid notes of 316k, “subject to (’s obtaining, within a reasonable time the financing necessary”. Two months later and with the financing almost done ( withdrew the offer arguing ( took too long and there was no contract. Held: There is an enforceable contract, ( wins. What was conditional was performance, not the formation of the agreement. There was an implicit promise to use due diligence in obtaining the financing, which ( met.  Where there is no time listed the court interprets whether it is reasonable.  It was reasonable.  Cannot form a condition to form a contract.  Strange and Bizarre!!!

Oral Conditions (p.475): When the written document includes “this covers all agreement” or something to that effect, there is a presumption that a contract was formed and any oral condition will affect subsequent performance. Corbin established no difference between a “conditional delivery” or a written contract and a contract that is itself conditional. Both have enforceable contracts.
Lipsit v. Leonard (1974, p.477) Use of P.E.R. in Tort Claims







( worked for ( for 8 years. During that time ( made oral promises to give ( equity in the business if he stayed and didn’t change jobs. When it became obvious that ( was never going to make good on the promise ( quit and sued for 10% equity and for punitive and compensatory damages for fraud and misrepresentation. Held: No contract but rather an unenforceable and indefinite agreement to consider and negotiate. As for the tort claim parol evidence is admissible to prove that the misrepresentations induced ( into signing the written agreement. Damages are limited to actual pecuniary loss from the wrong (reliance), not the benefit of the bargain (expectation).  Cited to Hanlan on p. 480.  “true measure of damages is difference between π’s services and what he was actually paid.”  Π will have hard time proving damages though b/c he suffered no out-of-pocket (reliance) expenses, only expectation.  

Also, a problem with tort law is that persons not being able to bring in parol evidence in contracts can bring it in torts.

Damages for Fraud (* p.480): Are limited to pecuniary loss (difference between what he got and what he would have gotten. Out-of-pocket expenses not benefit of the bargain.) 

Bank of America v. Pendergrass (1935, p.481)








Exception to Lipsit.  ( borrowed from ( only after being orally assured he will be allowed to grow certain crops. The note “payable on demand” was then executed by ( and the (’s farm was transferred to (.  ( wanted to change this term.  Held: Parol evidence excluded, ( wins because the evidence was intrinsic (flatly contradicting) to the agreement.  Parol evidence is allowed however for “extrinsic” (independent) to the k. ( signed an unconditional note to be paid on demand, the oral evidence is in contradiction with the written document.  Court felt that it was one party intending to have the court rewrite the contract. 

Extrinsic v. Intrinsic Representations (p.481): When a promise is directly at variance with the writing it is said to be an “intrinsic” promise and can only be admitted in cases of fraud or mistake. 

Sabo v. Dellman (1957, p.482) Use of P.E.R. in Tort Claims







( assigned patents to ( for ( to commercialize in a contract with integration clause. ( made oral promises to use best efforts to finance manufacture and promotion of products. ( argued ( never intended to perform and the promises where fraudulent. Held: Parol evidence allowed due to fraud, ( wins. When fraud is involved the parol evidence is used to set aside the contract, not to enforce the oral promise.  Courts are more willing to invalidate an entire K for fraud rather than change specific terms.  

LaFazia v. Howe (1990, p.483) Limitation of Fraud Claims







( sold ( their delicatessen store for $90k, $60k up front and balance payable in $10k installments. During negotiations ( inquired as to the profitability of the business but got only evasive answers. The document of sale was reviewed by (’s attorney (son) and contained disclaimer, as-is and integration clauses. The business quickly failed after ( took over and forced ( to renegotiate the promissory notes. Eventually ( had to sell what was left for $45k and didn’t pay the balance owed to ( who sued for payment. Held: ( wins. Rather than pursuing rescission reasonably promptly, ( chose to affirm the contract by paying the balance and liquidating the business. All disclaimers, coupled with (’s access to counsel and submission of tax returns negated the claim of fraud.

Specificity of Disclaimers: The more detailed, specific and understandable disclaimers such as non-reliance, as-is and integration, the harder will be to prove fraud or multiple interpretations. Also, if the parties took the time to read and understand such clauses then such clauses destroy any allegations of misrepresentation.

Rio Grande v. Data General (1984, p.488)

( alleged ( negligently misrepresented the computer system’s capability ( bought. Held: Parol evidence excluded, ( wins. The written document had effective integration and non-reliance clauses. Otherwise anyone could bring a tort claim when not fully satisfied.

Exceptions:

In other jurisdictions it was held that ( would have a non-waivable duty to exercise due care and avoid negligent misrepresentations. 

Hoffman v. Chapman (1943, p. 488) P.E.R. used in Mistakes







Hoffman (() agreed to sell part of a particular lot to Chapman (() for $3,600. The deed mistakenly conveyed the entire lot.  When the mistake was discovered, ( refused to reconvey the land.  Held: Parol evidence allowed, ( wins. In cases of fraud, mistake or duress equity considerations call for the document to be interpreted beyond its four corners. This is especially so when mutual innocent mistakes cause intolerable mischief contrary to the intention of the parties and acting as fraud to the benefit of one side.  It was a mutual mistake b/c the conveyor drawing up the conveyance was working in the interest of both parties.  Had this been a unilateral mistake the parol evidence would not be allowed.  ALSO, the intentions of the parties were very clear.  They both understood that land to be conveyed. 

Bethlehem Steel v. Turner (1957, p. 493) No P.E.R. when Language is unambiguous





( contracted to supply structural steel to (. There was an indexing/escalating clause which provided for price adjustments, but there was a cap of $15/ton for the price of steel for. ( argued the cap applied to him, ( argued the cap applied to the cost of supply. Held: SJ for (. When a contract is clear in and of itself, circumstances extrinsic to the document may not be considered and where the intention of the parties may be gathered from the four corners of the instrument, interpretation of the contract is a question of law and no trial is necessary to determine the legal effect of the contract. Dissent: The escalation clause had two reasonable interpretations consistent with the contract. The proper meaning can’t be summarily determined.

Admission of Extrinsic Evidence: Must be only for the purpose of removing and explaining any uncertainty or ambiguity of the writing, as determined by the judge. The evidence can only elucidate, not contradict or change the terms. The written document remains however the most important evidence of intention.  The surrounding circumstances help to put the words in context.

Pacific Gas v. Thomas Drayage (1968, p. 494) Extrinsic Evidence to put Words in Context



The contract to repair (’s steam turbine contained an indemnity clause requiring ( to pay for “all property damage arising out of performance of the contract”.  When ( damaged the exposed rotor, ( sued.  ( sought to introduce extrinsic evidence to show that the clause only held it liable for damages to the property of third parties, not to that of (.  Held: Parol evidence allowed, ( wins. (’s interpretation of the clause is grounded on prior dealings with ( and (’s own admission that they meant 3rd parties. Court also found that indemnity only encompasses 3rd party claims.  The test should not be to restrict to the four corners when in the opinion of the judge, the language seems clear and unambiguous. Instead the court must put the words used in proper context to determine intention of the parties.  When a clause may reasonably be construed under two interpretations, parol evidence allowed.  

Federal Dep Ins. Corp. v. W.R. Grace & Co. (1989, p.498)







Four Corners rule is applicable b/c it cuts down on litigation. 

Spaulding v. Morse (1947, p.498)








( created a trust for the benefit of ( to provide for yearly payments until ( gets into College and then double payments for four more years. When ( enrolled in the military ( cancelled the trust. Held: Parol evidence allowed, ( wins. The writing needs to be interpreted in a way as to give effect to the main end designed to be accomplished. (’s purpose was to pay for (’s education, and (’s enlisting in the army preempted it.

Parole Evidence and the Statute of Frauds

Statute of Frauds is not the basis of challenging the existence of contract, but the enforceability of the contract.  In Parol Evidence the goal is to determine what the contract really means.  

13. Standardized Forms

Drafters of these forms often only look out for their own interests.  Decisions are often based on unconscionability and public policy.

Duty to Read: One is bound by his contract.  Unless one can show facts and circumstances to demonstrate that he was prevented from reading the contract, or that he was induced by statements of the other party to refrain from reading the contract, it is binding.  No party in this state can defend against its enforcement on the sole ground that he signed it without reading it.  Allied Van Lines (p. 502)

Agricultural Ins. Co. v. Constantine (1944, p. 502)

Bova’s car was stolen from (’s parking lot. ( argued that the back of the ticket had an exculpation clause. Held: ( wins. Ticket was a mere token for identification. ( would have to prove that Bova assented to the disclaimer before delivering the car, and even so, it would go against public policy to uphold such exculpation clause.  Bargaining power and ability to negotiate are not present for (. 

Mundy v. Lumberman’s (1986, p. 503)

( (a lawyer) was robbed of silverware from his home.  The insurance policy in effect at the time of the robbery limited recovery for the loss of silverware to $1,000, although an earlier edition of the policy contained no such limit.  The new policy alerted him to the changes, but ( argued that there was not enough notice. Held: Notice was adequate, ( wins.

Where a casual reading of the material would give a party notice of changes in an insurance policy (e.g., written in large print or bold type), the insured is bound by limits of the new policy upon receipt, regardless of whether actual notice is effected. Miller thinks that if ( wasn’t an attorney the outcome would still be the same.

Weisz v. Parke-Bernet Galleries (1971, p. 505)

( bought paintings listed in the auction catalog as works of Raoul Dufy.  The paintings they bought were forgeries of little value.  ( relied on a disclaimer in the catalog disclaiming responsibility for the genuineness of the art work. Held: ( wins in lower court. ( relied on the goodwill of ( and assumed that the disclaimers were simply legal mumbo-jumbo not to be too concerned about.  The case gets reversed by the NY Supreme Court ruling that the disclaimer was in a good spot  (1st page) and that the buyer should be aware – caveat emptor – at a public auction. (is the reason b/c highly educated wealthy people with the ability to procure appraisers are better suited to bear the risk)

UCC 2-213  

Express Warranties by Affirmation, Promise, Description, Sample




(1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

(c) Any sample of model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample of model.

(2) It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

Karl Llewellyn – On Standardized Forms (p.506):  Form contracts save time and skills, turns the process into a routine, accumulates experience, reduces legal risks and gives leeway to business people without the need to consult counsel every time a change is made. However the non-form-party is often laying his head in the lions mouth hoping it will be a gentle lion. Llewelyn argues that there is no assent to boilerplate clauses. Instead what has been expressly assented to are the dickered terms and the broad type of the transaction. The fine print has no business in undercutting the reasonable meaning of the dickered terms which are the dominant and only real expression of the agreement. Biolerplate contracts are two contracts in one: the dickered deal and the collateral supplementary boilerplate. The boilerplate is assented to en bloc on the implicit assumption and to the full extent that (1) it does not alter or impair the fair meaning of the dickered terms when read alone, and (2) that its terms are neither in the particular nor in the net manifestly unreasonable or unfair.  Any contract with boilerplate results in two several contracts: the dickered deal, and the collateral one of supplementary boiler-plate.

Henningsen v. Bloomfield Motors (1960, p. 510)

( purchased a new car from (.  His wife was injured when the steering failed ten days after the car was delivered.  All implied warranties of merchantability were disclaimed by a clause buried in the fine print on the back of the contract.  Held: ( wins. The disclaimer was unconscionable and against public policy even if in the unlikely event, ( read it and understood it. ( is not expected to free ( of liability for injury. Implied warranties of merchantability are non-waivable unless they are on equal footing, this not being the case. 

Products Liability Laws (p.514):  Personal injury, property damage and business profits are covered by UCC §§, 2-318, 2-715(2) and 2-719(3) respectively. §2-316 regulates warranty disclaimers. 2-314 (a) and (c) is for implied warranty of merchantability (that products must pass w/o objection in the trade i.e. industry standards and must be fit for the ordinary purposes).  §2-302 determines Unconscionable clauses and contracts (for prevention of oppression and unfair surprise.)   SEE BELOW for more detail:

1) UCC §2-314  Implied Warranty of Merchantability.  

Henningsen case : a car that has a broken steering column

(a) pass w/o objection in the trade (industry standards)

(c) not fit for the ordinary purposes

2) §2-316:  Exclusion or Modification.

warranty is what the promise is.

Remedy is what you are able to get after the exchange.  Exclusion or modying the warranty is change of certain promises.  ‘Implied’ is present to a seller may want to exclude the implied warranty, or may limit the recovery.  Common in standardized contracts:  Sold w/o warranty, or sold w/ warranty but recovery limited.  (limited warranty protection) 

3) §2-719(3) consequential damages for injury to person is not excluded.  

4) §2-302 Unconscionable contract or clause:

Comment 1:  prevention of oppression and unfair surprise. 

“oppression:”

Abuse of a strong bargaining position—one person cannot negotiate because no where else to turn.  Necessary goods, open markets.  Alternatives available, then not oppression.


“unfair surprise:”  

Unseen terms, unexpected.  If seller explains the meaning of terms, informed intent is clearer.  How might it end up being unfair?  Surprise if you didn’t read it, chips away at the effect of the writing.  

Grant Gilmore on Implied Warranties: Society has shifted from protecting the active, enterprising party, to protecting the passive, receiving party who is normally weaker. There has also been a shift from a protection of rights of property to a protection of contracts. An increase in seller’s liability is an example of the strengthening of contracts rights and protection of those with weaker bargaining positions.

Richards v. Richards (1994, p.516)

Truck driver wanted to take wife (()  on trip with him.  She signed a form relieving the company ( of all types of claims, in any truck, at any of (’s locations, and forever.  The form was only entitled Passenger Authorization.  After ( con involved in a truck accident, she sued the company. Held: Waivers are unenforceable on public policy grounds, ( wins. Three defects combined made exculpatory agreement unenforceable: 1) Title is misleading, the release part should have been placed more prominently, 2) the release was overbroad, including intentional, reckless and negligent conduct, 3) it was presented as a standard form and on a take it or leave it basis.

Broemmer v. Abortion Serives of Phoenix (1992, p. 521) Doctrine of Reasonable Expectations



( was a 21 year old high school graduate who got pregnant.  She sought the services of an abortion clinic.  She was taken in a room and asked to complete three forms, one of which was an agreement to arbitrate any issues before arbitrators who are licensed medical doctors specializing in gynecology.  The clinic staff made no attempt to explain the agreement before or after she signed. An abortion was performed resulting in a punctured uterus.  Held: arbitration clause is unenforceable, ( wins. An adhesion contract is fully enforceable according to its terms, unless the contract falls outside the reasonable expectations of the adhering party, or the contract is unconscionable.  Since the provision in this case was neither negotiated for nor explained, it would be unreasonable to enforce. Likewise ( didn’t even know what arbitration was, she was under sever mental distress and had poor knowledge to fully understand the legal implications of her signature. Where is my baby!!!

An adhesion contract (standardized k on essentially a take-it-or-leave-it basis where consumer cannot realistically bargain and under which consumer cannot obtain an alternative)  is fully enforceable according to its terms, unless the contract:

1) falls outside the reasonable expectations of the adhering party, or
2) the contract is unconscionable. 

Since the provision in this case was neither negotiated for nor explained, it would be unreasonable to enforce. Likewise ( didn’t even know what arbitration was, she was under sever mental distress and had poor knowledge to fully understand the legal implications of her signature.

Unenforceable Clauses (UCC §2-302): 2 factors undermine the doctrine “you signed it, you knew it”:

Oppression: Abuse of strong barganing position which removes possibility to negotiate and person has nowhere else to turn, especially when in great need.

Unfair Surprise: Outside the intent of the parties or beyond the reasonable expectation of one of the parties.

Restatement § 211 

Standardized Agreements and Reasonable Expectations






(1) Except as stated in Subsection 3, where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing.

(2) Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.

(3) Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.

Comment f:  Although customers typically adhere to standardized agreements and are bound by them without even appearing to know the standard terms in detail, they are not bound to unknown terms which are beyond the range of reasonable expectation.

Reasonable Expectations (comment f, Restatement §211): A clause will be unenforceable on grounds of reasonable expectations when:

1) is bizarre or oppressive,

2) eviscerates terms explicitly agreed to, or

3) eliminates the dominant purpose of the transaction

IV. Policing the Bargain

14. Competency to Contracts

Valid contracts can be set aside for reasons relating to mental competency, unequal and unconscionable bargaining positions, etc..  In policing bargains, courts play an explicit role in avoiding injustices that result from the interplay of market forces.

UCC 20-302 

Unconscionable Contract or Clause








(1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

Restatement § 15 

Mental Illness or Defect









(1) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

(b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.

(2) Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust.  In such a case a court may grant relief as justice requires.

Halbman v. Lemke (1980, p.533) Application of Infancy Doctrine







(, while being a minor, bought a car from (. He paid $1,00 up-front and balance of $1,250 to be paid on a weekly basis. Shortly thereafter the car broke down, ( took the car to a garage for repairs but didn’t pay for the job, and the car eventually got vandalized to point of total loss. ( excused (’s debt and mailed the title of the car, but instead ( demanded return of moneys paid and disaffirmed the purchase. ( demanded restitution for damage suffered in car. Held: ( wins, no need of restitution for vandalized car. Doctrine of incapacity or “infancy doctrine” is meant to protect minors from foolishly waste their wealth. Upon dissaffirmance seller must return the money and minor must return what’s left of the product (Restatement §14). The doctrine applies only to items that aren’t necessities. Doctrine not only applies as an affirmative defense, but is also available to a minor (.

Webster St. v. Sheridan (1985, p.537) Requirement of “Non-Necessaries”






(, a minor, rented apartment from (. After realizing he couldn’t make payments, ( dissaffirmed and demanded downpayment back. Held: ( wins. Landlord contracted with minor at his peril. ( purchased an items considered not a necessity since he could return to his parent’s home anytime.

Limits of Infancy Doctrine: If items are necessities then dissafirmance is not allowed on grounds of quasi-contract and unjust enrichment.

Farber v. Sweet Style Manufacturing (1963, p.538)

While experiencing psychosis, ( purchased from ( real estate and paid 10% down. Afterwards ( deteriorated to the point of hospitalization. ( then claimed rescission on grounds of mental incompetence. Held: ( wins. Rescission is allowed only when status quo can be restored and the seller was ignorant of (’s mental condition. Legal test of incompetence: when there is an inability to understand or when person is driven by the compulsion of a mental disorder. It is declared by evaluating 1) the incompetent himself, 2) expert testimony (but only to confirm the objective behavior of #3), and 3) the incompetent’s behavior as witnessed by others.

Ortelere v. Teacher’s Retirement Bd. (1969, p.544)
(’s wife suffered severe mental illness culminating in cerebral thrombosis which killed her. Before her death she requested her retirement benefits change from what she had for last 10 years of $375/month with survivorship to $450/month without survivorship. After her death, ( moved to set aside her contract grounded on mental incompetence. Held: ( wins. ( should have known that wife was mentally insane since she consulted a psychiatrist at (’s request. Her change of retirement plan was so unwise and foolhardly only explainable by her psychosis. Dissent: 1)she seemed to understand what she did, 2) she was in full command of salient features of the retirement plan, 3) increase in monthly payments was consistent with their financial realities and seemed a rational decision, and 4) she shouldn’t benefit from her inability to exercise self-discipline.

Farnum v. Silvano (1989, p.546)

( was a 94 years-old widow, who in one of her lucid moments she conveyed her house for half the value to ( the landscaper. Held: ( wins, contract rescinded. Competence is determined beyond transient surge of lucidity. Mere understanding of what is going on is not enough. She also must understand the quality, significance and consequences of the transaction, all leading to a “contextual understanding”. ( also had reason to know she was totally looney.

Test of Sufficient Understanding: Courts look at how “abnormal” the terms of the contested contract are, and if they represent a rational calculation. The controlling consideration is whether the transaction is one which a reasonably competent person might have made. (Restatement §15)

Odorizzi v. Bloomfield School District (1966, p.549)

( had a 2-year contract to teach at (’s school. As a result of criminal charges of homosexuality, (’s officials persuaded ( to resign at once (“no time to talk to your lawyer”) otherwise the charges would be published and he would be publicly humiliated. Charges got dismissed, ( sought reinstatement, and ( refused. ( argued he resigned as result of undue influence at a time when he lacked mental capacity to uphold his will over (’s. Held: ( wins. (’s persuasion was coercive in nature and overcame (’s will. This resulted in mental weakness which prevented ( from understanding the legal implications of his acts.

Limits of Doctrine of Undue Influence: Cannot be used to escape bad bargains or those that come short of expectations. High-pressure sales tactics aren’t over-persuasion. Instead it occurs when:

1. discussion of transaction at unusual or inappropriate time,

2. execution of agreement in an unusual place,

3. insistent demand that transaction be finished at once,

4. extreme emphasis on consequences of delay,

5. unequal persuading force vis-à-vis weak servient party,

6. unavailable advice from 3rd parties to servient party,

7. statements that there is no time to look for advice

Von Hake v. Thomas (1985, p.552)

( claimed that the trust and confidence he deposited on ( created a fiduciary duty which he breached by talking ( out of a lucrative deal. Held: ( wins. No constructive fraud, but rather (’s representations amounted to a garden-variety fraud. ( knew at all times that he could and should have consulted 3rd parties.

15. Revision of Contractual Duty.  Duress.  Pre-existing Duty

Austin Instrument v. Loral Corp (1971, p. 554)

Loral had a contract with the Navy to provide radars.  The contract had scheduled deliveries and a liquidated damage clause for late deliveries.  Loral entered into an initial subcontract with Austin to provide gear components.  Loral was then awarded a second Navy contract and told Austin that it would be awarded a second contract on items that Austin would bid low.  Austin instead told Loral that it would cease delivery on the current contract unless Loral complied with Austin’s demands about amount and price for the new contract for all parts and new price for old contract.  Austin ceased delivering gears.  Loral looked to 10 other manufacturers none of which could make the order in time.  Loral then gave in to Austin’s demand and once all components were received,  Loral sued for the price increases: Held: 
A contract is unenforceable under economic duress if (a) the party was forced to agree by means of a wrongful threat precluding the exercise of free will (withholding shipment of components), (b) the threatened party could not obtain the goods from another source of supply (was too late to have alternative souce supply the goods), and (c) and that the ordinary remedy for breach of contract would be inadequate (not just liquidated penalties, but tarnished name for future dealings with Navy). Dissent: Loral should have expanded the search beyond the 10 approved suppliers.

Smithwick v. Whitley (1910, p. 557)

( contracted to purchase land from ( for $35/acre and went into possession.  Three years later the deed didn’t change hands yet, nut ( already invested into getting the land into tillable conditions. Then ( rescinds the deal unless ( agrees to pay $50/acre. ( agreed to the increase and then sued to get back the excess. Held: ( wins. No duress because there was not a deprivation of free will.  ( could have sued for breach of original contract and asked for SP.

Wolf v. Marlton (1959, p.558)
( bought house from ( and paid $2,450 down. Then ( requested cancellation and demanded all money back, but ( offered only part of payment back. ( threatened that if ( didn’t return money ( would go ahead with the deal and then sell it to an “undesirable” and screwing ( for the rest of the lots. ( didn’t respond nor returned the money and sold lot to 3rd party. Held: ( wins. “Duress is tested, not by the nature of the threats, but rather by the state of mind induced thereby in the victim.” It was controlling what ( believed as to whether ( would carry out the threat.

Restatement Position on Threats: changes the formulation from wrongful to improper threat.  “Exercise of free will” is replaced by “no reasonable alternative”.

Note on Improper Threats (p.558): When the threatening party has a legal right to exercise such threat, it doe not amount to duress. Relief for duress is meant to cancel out advantages secured by superior bargaining positions and prevent freedom of individual will.

Restatement § 175 

When Duress by Threat Makes a Contract Voidable






(1) If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

(2) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

Restatement § 176 

When a Threat Is Improper









(1) A threat is improper if

(a) what is threatened is a crime or a tort, or the threat itself would be a crime or tort if it resulted in obtaining property,

(b) what is threatened is a criminal prosecution,

(c) what is threatened is the use of civil process and the threat is made in bad faith, or

(d) the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient.

(2) A threat is improper if the resulting exchange is not on fair terms, and

(a) the threatened act would harm the recipient and would not significantly benefit the party making the threat,

(b) the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or

(c) what is threatened is otherwise a use of power for illegitimate ends.

· Comment – Rationale:  An ordinary offer to make a contract commonly involves an implied threat by one party, the offeror, not to make the contract unless his terms are accepted by the other party, the offeree.  Such threats are an accepted part of the bargaining process.  A threat does not amount to duress unless it is so improper as to amount to an abuse of that process.

Restatement § 73 

Performance of a Legal Duty









Limits preexisting duty rule to two parties.

Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.

Restatement § 89  

Things Not Anticipated (another revision of preexisting duty rule).




A promise modifying a duty under a contract not fully performed on either side is binding

(a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or

(b) to the extent provided by statute; or

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

UCC 2-209  

Modification, Recission, and Waiver








(a) An agreement made in good faith which modifies a contract under this article is binding without consideration.

(b) Except in a consumer contract, a contract that contains a term that excludes modification or recission except by an authenticated record may not be otherwise modified or rescinded.  However, a party whose language or conduct is inconsistent with the term requiring an authenticated record may not assert that term if the language or conduct induced the other party to change its position reasonably and in good faith.

(c) Subject to subsection (b), a term in a contract may be waived by the party for whose benefit it was included.  Language, conduct or a course of performance between the parties may be relevant to show a waiver.  The waiver of an executory part of a contract, however, may be retracted by seasonable notification received by the other party that strict performance is required of any term waived unless the waiver induced the other party to change its position reasonably and in good faith.

Brian Construction v. Brighenti (1978, p.565)
(, a subcontractor, agreed to perform excavation work for P.  When D began work, he discovered considerable debris that would cost a great deal to remove.  The debris had to be removed to complete the project. Later, P orally agreed to pay D his costs plus 10% to remove the excess debris.  P confirmed this oral agreement in a letter which D did failed to sign despite P’s request.  D did some of the work and then quit the job.  P completed the work himself and incurred considerable damages as a result of D’s abandonment.  Held: ( wins. This is the unforeseen circumstances exception to the pre-existing duty rule.  The subsequent agreement gave ( greater compensation in exchange for an additional obligation or burden not previously assumed, therefore the agreement was supported by reasonable, fair and just consideration and is valid and binding upon the parties.

Legal Duty Rule (p.560): A contract can only be modified with valid consideration. Reciprocal duties involve mutual benefits and detriments. Any modifications need to add or change obligations that amount to valid consideration.

Joseph Lande v. Wellsco Realty (1943, p.571)

( was hired as a sub to install 8 heating units in houses being built by a general contractor. After installing 2 units, general contractor abandons the job, and ( orally promises to pay the balance due if ( completes the work. Held: ( wins. “Modern trend” holds that performance of a duty owed to a 3rd person can be sufficient consideration. Here protection of (’s own interest amounted to sufficient consideration since (’s completion would significantly speed up the project (all the needed equipment was already at hand). ( had the right to walk away, and agreeing to stay was valid consideration.

McDevitt v. Stokes (1917, p.572)

( was hired to ride a horse in the Kentucky race competition. ( owned 4 relatives of the horse and figured that if ( wins the race (’s horses will increase in value. ( then promised ( that is he wins the race he would get $1000. Instead ( paid $200. Held: ( already had a legal obligation to ride the horse and perform the same services ( called for. Here ( incurred in no additional detriment, while (’s benefit was purely incidental to which he already was entitled.

Waiver, Estoppel and Modification (p.577):  Contract modification requires consideration, waiver does not.  Waiver requires not more than the voluntary and intentional abandonment of a known right which but for the waiver would have been enforceable. Once the waiver is executed it can’t be expunged or recalled, but can be withdrawn if reasonable notice is given to the other party. Courts have increasingly required proof of reliance on the alleged waiver for holding it enforceable, in effect converting the doctrine of waiver into the harder to prove doctrine of estoppel (not voluntary).

Quigley v. Wilson (1991, p.578)

( bought a farm “on contract” for $7000/year for 5 years. Following year ( can’t make the payments and renegotiate deal from $210k to $120k and annual payments of $1562. Changes were drafted by (’s attorney. After ( died, estate sued under original agreement and argued modification was unenforceable on grounds of mental incapacity (( was in nursing home all the time), fraud and undue influence. Held: ( wins. Although the modifications seemed like a waiver, which it would need no consideration, here ( had new obligations based on unforeseen circumstances (drastic drop in land value). However since the changes were fair and equitable under the circumstances, no need of consideration was required (Restatement §89).

Capps v. Georgia Pacific (1969, p.584)

( owed ( a broker’s commission of $157k. Instead ( had ( sign a general release in return for $5000. ( knew the adverse financial situation in which ( was, and threatened he would get nothing if he didn’t agree to the settlement. Held: Release was defective because it failed to allege that the claim released was either “unliquidated or otherwise in dispute” (the court didn’t go the duress route because dire financial circumstances doesn’t provide basis for such duress (Hackley v Hadley rule). Therefore without additional consideration, the release is not a modification.

Marton Remodeling v. Jensen (1985, p.585)

( contracted with P to remodel his house.  When D was presented with the bill, there was a dispute with respect to how many hours he was being charged for.  P presented a bill for $6,538.12.  D offered to pay $5,000.  P refused.  D then sent P a check for $5,000 which contained the condition, “Endorsement hereof constitutes full and final satisfaction of any and all claims payee may have against Mark S. Jensen, or his property, arising from any circumstances existing on the date thereof.”  P refused to accept the check and filed a mechanics lien on D’s property and then cashed the check after writing “not full payment” below the condition.  P sues D to recover the excess $1,538.  Held: ( wins. When there is an unliquidated claim (amount is not specified) or a bona fide dispute over the amount due, a check will constitute accord and satisfaction if cashed by the creditor.  If the law allowed P to void D’s attempt to pay in full by writing “not full payment” on the check, a convenient and valuable means of achieving informal settlement would be lost.

Note on UCC §1-207 (p.588):  UCC does not displace the common law rule of accord and satisfaction.  When a sales contract come to an end, the receiver of a negotiable note (seller) cannot alter the instrument with words of protest when the debt is unliquidated. In 1990 ALI amended §1-207 by adding section (2).

Note on Executory Accord (p.589): Also known as accord without satisfaction. Hypo: Debtor in default for 2 years owing $400. Creditor offers to settle debt in exchange of debtor’s tractor by July 1. The moment the tractor is delivered, then there is accord and satisfaction.

· Episode I: Creditor Rejects Tractor. In the absence of consideration or reliance, creditor is free to withdraw the offer at any time (Patterson v. Pattberg) and return to the original agreement. However if an exchange of promises happens (I’ll settle the debt if you promise me to give me the tractor by July 1) then a novation occurs and a contract is formed.
· Episode II: Creditor Becomes Impatient. If the parties intend a novation, then creditor suing before July 1 is a breach of his promise not to sue until the due date (suspension of liability, Restatement §281). Any reliance expenses debtor has incurred and well as request for SP will be granted.

· Episode III: Debtor Defaults. If the parties intended a novation, then creditor can only sue for the tractor. Otherwise he should have a choice of suing either on the old or new obligation (Restatement § 281)

School Lines v. Barcomb Motor Sales (1985, p. 587)

( paid the agreed amount for two buses.  He later cancelled the check and wrote one for less with an accord and satisfaction condition.  P cashed it and wrote partial payment then sued for the rest.  Held: P was allowed to recover because there was no bona fide dispute over the amount owed, meaning that the debt was “liquidated” and acceptance of a lesser amount discharges debt only for that amount.

Denney v. Reppert (1968, p. 593)

Three armed men robbed the First State National Bank of $30,000.  Later the same day they were apprehended by three state policemen.  The bank offered a reward of $500 for each bank robber that was arrested and convicted.  People making claims for the reward are the bank employees, the police officers, and civilians.  Held: ( wins. If a party is already under a legal obligation to perform an act being rewarded, he has not provided consideration for the reward.  A policeman is not legally obligated to assist in law enforcement outside of his jurisdiction, and such actions can therefore constitute consideration for a reward. As for the bank staff, they were already under a duty to protect the resources of the bank, and the two county policemen were also under a legal duty to capture the robbers.

Board of Montgomery v. Johnson (1928, p.595)
( posted a reward for the capture of fugitive Bible. 4 months later Bible stole a lunch from (’s restaurant in Tulsa, OK, and ( pursued him. A fight ensued and 3 local police officers came to assist (. Held: all four claimants get ¼ of the reward. Policemen had no duty to arrest fugitives from othr states, and without their help ( wouldn’t be able to get Bible.

In re Estate of Lord v. Lord (1979, p. 596)

( agreed to marry ( and take care of her “like a husband would”, if in return she devised her entire estate when she died. Instead she left him $10,000 and the rest to her sister. Held: ( wins. A contract whereby one spouse agrees to pay the other spouse for his or her care, which is part of the other’s duties as a spouse, is against public policy and void.  It is the state’s policy to protect the marriage institution by not encouraging spouses to marry for money.

Hurley v. Hurley (1980, p.596)

Husband promised to refrain from infidelity in return for wife’s promise to withdraw her divorce claim. Then husband goes back to enjoying life. Held: Husband wins (of course!). There was no breach because there was no enforceable contract due to lack of consideration. A promise to do something which one is already obligated to do is not consideration for a promise made in return (withdraw the divorce claim). Nuptial contracts that alter the legal relation of the parties goes against public policy.

16. Mistake, Misrepresentation, and Nondisclosure

Constructive Fraud: 
An inequality so strong, gross and manifest that it must be impossible to state it to a man of common sense without producing an exclamation at the inequality of it.  Factors to be considered are 

· the relationship between the parties,  

· the inadequacy of the price, 

· economic distress of (,

· the parties’ financial positions and the relative knowledge of the parties.

Jackson v. Seymour (1952, p. 597), Constructive Fraud

Jackson, in need of money, sold a tract of land to her brother, Seymour, for $275.  Unknown to both, the land contained valuable timber, on which Seymour made a profit of $2,300.  Jackson wished to rescind her sale. Held: ( wins. Generally, inadequate consideration is not grounds for rescinding an agreement.  However, if the inadequacy is such as to shock the conscience, an agreement can be annulled on grounds of “constructive fraud” (would act like a fraud if not corrected). Unlike an arm’s length transaction where the shrewd trader is allowed to keep the fruits of his bargain, here ( (a widow) entrusted to ( (a businessman) the management of the very land in dispute. ( breached his legal and equitable fiduciary duty irrespective of his moral guilt.

Confidential and Fiduciary Duties (p.601): Two relationships especially vulnerable to fraud.

· Fiduciary: Where promisor undertake to treat the affairs of the promisee as his own. There is a strong ascendancy over promisee achieved through trust and confidence. The requirements of disclosure, accountability and disinterestedness are usually one-sided with a higher standard imposed on promisor.

· Confidential: When unusual trust and confidence is reposed due to blood relationship, marriage, friendship, etc. Generally the trusted party has the burden of proving that the transaction was fair and beyond suspicion.  

Sherwood v. Walker (1887, p. 602), Substantial Mistake of Fact; Rescission

Both parties believed that the cow Sherwood was buying from Walker was barren.  Just before Walker delivered the cow he realized it was impregnated and worth ten times as much.  Walker refused to deliver the cow and rescinded the contract. Held: ( wins, the parties transacted a completely different beast. No contract exists if the parties act under a mutual mistake of material fact which is central to the “very nature” of the contract.  Mistakes relating to the substance, not just “mere quality” are grounds for rescission. A barren cow is a different thing than a fertile cow. Dissent: They read differently the facts: Here ( thought the cow could reproduce while ( was almost certain that it was barren. Both parties were equally ignorant and each took his chances. ( shouldn’t be penalized for being right.

Beachcomber v. Boskett (1979, p.608)  Mutual Mistake

( offered ( what was believed to be an authentic Denver-minted 1916 coin for no less than $500. After inspecting the coin for about ½ hour ( offered $450 and the deal was closed. Shortly thereafter the coin was determined to be a counterfeit and ( sued for rescission based on mutual mistake. Held: ( wins, there was a genuine mutual mistake. When there is doubt as to certain matter and the contract is made on that assumption, §502 determines that the risk is assumed as an element of the bargain. Here both parties were certain as to the genuineness of the coin.  The transaction was for a specific coin for which both, at the time, believed was genuine.  This is a classic case of mutual mistake.

Restatement Approach to Mutual Mistake: Rescission is indicated when the mistaken belief relates to a basic assumption of the parties upon which the contract is made, and which materially affects the agreed performance of the parties.  Rescission is not available, however, to relieve a party who has assumed the risk of loss in connection with the mistake.

Kull (p. 611): thinks that courts should just leave mutual mistake alone, as opposed to “filling the gaps” when contracts are incomplete, and let the fall happen where it does.  There is no net social benefit for a court going in and deciding who should take the windfall.

Effects of Mistake:

1) Seller sells topaz as a diamond to buyer, buyer can sue for fraud

2) Buyer buys topaz, but knows it’s a diamond, buyer can keep it b/c he is not the one who induced the sale.

3) If Seller and Buyer are bargaining over a gem, Seller gambles that it is a topaz, and buyer is gambling that it is diamond.  The wrong party is out of luck.  

Smith v. Zimbalist (1934, p. 611), Sale by Description

 (, a violinist, visited the home of P collector.  When asked what he would charge for the “Stradivarius” and “Guarnerius”  (even though no markings indicating maker) the P gave a price.  D put down some money and took the violins with agreement to pay the rest later.  D then discovered the violins were fakes and refused to pay.  P sued for the remainder not paid.  Held: ( wins. The parties were honestly mistaken as to the identity of the subject matter, and there was a warranty in the contract that the violins would “correspond to the description” (now UCC § 2-313 provides for the sale by description.  Both parties were honestly mistaken as to the identity of the subject matter” Also a sale by description, and the violins did not agree with the description.

UCC 2-313 

Express Warranty by Affirmation, Promise, Description, Sample.





(1) Express Warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affimation of promise.

(b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

(c) Any sample or model which is made part of the basis of the bargain and creates an express warranty that the whole of the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

Gartner v. Eikill (1982, p. 612)

Sale of land that both parties believed to be developable.  ( argues that it shouldn’t be rescinded because P should have checked out the deed.  Held: ( wins, contract rescinded. ( wasn’t negligent by not going to City Hall since it was reasonable to rely on (’s real estate agent based on prior dealing with same people. ( had no reason to suspect (’s representation. There was a mutual mistake of fact.

STS Transport SVC v. Volvo White (1985, p.617), Unilateral Mistake, Clerical Errors, rescission allowed

Here seller made a clerical error calculating the sales price and the contract was rescinded. These types of errors are difficult to prevent and there is no social benefit by enforcing the error.  Rescission is allowed.  There will be no rescission, however, for cases of extreme negligence or when there is reliance. When there is a mistake of fact there will be rescission, but when there is mistake of judgment there will be no relief.  Unilateral Mistake:
Where the mistake is “clerical or mathematical.”  The recipient of the benefit is not entitled to the contract.

Cannot be grossly negligent.  Reason to know:  If the other party has reason to know that the other has made a unilateral mistake, the contract is rescinded.  Why?  Lack of “meeting of the minds.”  

White v. Berrenda Mesa (1970, p.617) Unilateral Mistake, Casually Acquired Information

( seriously underbid the cost of a construction of a flood control reservoir, because he failed to correlate the specifications with the maps that revealed a hill with hard rocks. His bid was $100k below what ( estimated to be the cost. Held: ( wins, contract rescinded, but it was a close call. (’s mistake was a hybrid between a mistake of fact (relief granted) and a mistake of judgment (no relief granted). (’s miscalculation shouldn’t be punished.

Duty to Disclose (p.618): In arm’s length transactions there is no duty to disclose advantageous information. Two types of information acquired:

· Casually Acquired Information: Discovered by happenstance and cost free to the receiver. When a mistake in a bid is known to the offeree (like in White), this chanced upon information creates an unfair advantage which would be inequitable to enforce.

· Deliberately Acquired Information: Acquired by due-diligence, costly research, etc. Allows to make informed guesses which not only should be fair but in fact, encouraged.

It’s always advisable to say he least possible during negotiations to prevent misunderstandings and subsequent reliance, and have an “as is” clause.

UCC:

2-313 “part of the basis of the bargain” i.e. the substance of the contract, but not to the essence of the contract, just the part of the contract.

2-314: warranty: of normal sellable quality

2-315: fitness: are these the same as most brands.  If you ask specifically for a kind of tire for off-road, heat, etc. and the seller, w/o a word, sells you tires it is implied that what you are getting is what you asked for. 

2-316: exclusion/modification of warranty:  disclaimer of the quality, etc.  No implied or express warranty, the equivalent of “as is.”

2-714: Buyer’s Damages: value of goods accepted and the value they would have had (as given by the warranty) goes to the quality of goods.  (general measure is market price)

Hinson v. Jefferson (1975, p. 619), Mutual Mistake,  mplied Warranty

( bought land from ( with conditions that it be used only for residential purposes. The land wasn’t served by municipal sewage system, and the city wouldn’t give permit to build septic tank because the land was too low and subject to flooding. Therefore the land was worthless. The deed didn’t have any warranties that the land would be suitable for residential development. Held: ( wins. The substance of the contract was the ability to build a house, not the land itself. Rather than relying on mutual mistake, the court relied on breach of the implied warranty that the real estate was free from structural and other non-patent defects (Hartley v. Ballou, 1974, which relaxed the caveat emptor rule in purchases of recently completed or partially completed dwellings). This warranty was to survive the passing of the deed. Had the purchaser been a sophisticated businessman rather than a widow and the value of the property not reduced to zero, the outcome would have been different.

Note on Implied Warranty (p.624): 

· Purchaser of new house doesn’t have same bargaining position as builder seller. The land is incidental to the purchase, so the house is like sale of goods with implied warranty of fitness. (Yepsen v. Burgess, 1974)

· Implied warranty doesn’t extend to raw land. It is available for open inspection and it is usually purchased by land developers who know what they do. The purchaser of a house on the other hand, have to rely on the skill of the developer, and can’t inspect the inside walls. (Cook v. Salishan Properties, 1977)

· When a professional seller of raw land “had reason to know” or “lacked due care” in uncovering the defect, the warranty will be imposed. Otherwise homeowner will be left without remedy for latent defect not attributable to the developer. (Jordan v. Talaga, 1989)

· Remedies: for mutual mistake are rescission, for warranties are damages.

Johnson v. Haley (1978, p.626)   Misrepresentation 
( bought a house from developer ( which in the next 6 years began to sink due to improper fill done before ( bought the raw land. The defect was unknown to (, and when was asked about the house he replied “there is nothing wrong with it”. Held: ( wins. ( reasonably relied on (’s representation about the quality of the house, and induced him to enter into the contract. Since the misrepresentation was innocent and in good faith ( obtained only diminution in value.

Types of Misrepresentations (p.630): Intention is immaterial, what counts is the objective conduct

1. Intentional (deceit with “evil mind”, element of scienter): Fraud. Standard of proof: Clear & Convincing

2. Negligent (careless, failing to exercise standard of reasonable care or competence in discovering defects). Standard of Proof: Preponderance of Evidence

3. Innocent: 

Liability for negligent misrepresentation is usu. more restricted—narrower in scope—than that for fraudulent misrepresentation.

Cushman v. Kirby (1987, p. 632)  Misreprentation, Failure and Disclose   
( purchased a home from Mr. and Mrs. Kirby.  During an inspection of the premises, ( asked about the quality of the water on the lot, to which Mrs. Kirby answered, “Its good.  Its find.  It’s a little hard, but the system downstairs will take care of it.”  Mr. Kirby, who was present, remained silent.  ( moved into the home and discovered the water to be sulfur water.  Instead of repairing the water treating system, ( chose to hook up to the city water supply and sue for misrepresentation.  Held: ( wins, contract rescinded due to fraud. Mrs. Kirby led ( to believe the water was fine, and prevented ( from investigating due to reliance of statement. Mr. Kirby had a duty to correct the misunderstanding based on his superior knowledge. In real estate seller has a duty to disclose material facts not within the reach of diligent attention, observation and judgment of the purchaser.

Concealment and Non-Disclosure: Misrepresentation is generally found in concealment of information, an affirmative act  to conceal the truth which is actionable. 

Note. Duty to Disclose (p.636)

· A duty to disclose is rarely imposed where parties deal at arm’s length and where the information is the type which the buyer would be expected to discover by ordinary inspection and inquiry, or publicly available.

· Modern view is that a seller has a duty to disclose material facts where:

(a) Failure to Correct a Past Statement:

previous statements lead party to drive to wrong conclusion. Eg. Seller makes a statement re: the quality of house, which prior to the signing of the K changes.  Buyer is unaware.  Seller’s failure to disclose the new quality may be a misrepresentation.

(b) Failure to Correct a Mistake: 

i) the basic assumption of the other party is mistaken and nondisclosure would be failure to act in good faith and fair dealing and 

ii) disclosure would correct a mistake of the other party as to the contents or effect of a writing

(c) Fiduciary Relationship:

the other person in entitled to know the facts because of a fiduciary relationship of trust and confidence between them.

(d) Half Truths:  

If part of the truth is told, but another portion is not, so as to create an overall misleading impression, this may constitute misrepresentation. 

· Policy of finality gives way to policy of fair dealings when there is a fraudulent or negligent misrepresentation of material fact.

· Concealment: Affirmative act and actionable.

· Non-disclosure: Passive act and non-actionable.

Eytan v. Bach (1977, p.635)

( bought cheap paintings from ( because he believed them to be old. ( didn’t say anything to correct (’s misunderstanding. Held: ( wins. The price was low enough to speak for itself that they were replicas and ( had no duty to say the obvious. Had ( asked specifically for the age of the paintings, then ( would have to answer. If you buy something that looks like a diamond for $50, you can’t complain of fraud if it ends up being a cheap stone.

17. Justification for Non-Performance: Impossibility, Frustration, Impracticability

IMPOSSIBILITY; 4 types:

1) Destruction or other unavailability or the subject matter of the K;

2) failure of the agreed-upon means of performance

3) death or incapacity of a party; and 

4) supervening illegality

Taylor v. Caldwell (1863, p. 638)   Impossibility; Destruction of Subject Matter of K: a liscence
( contracted to use (’s music hall on 4 separate occasions for £100 per night. The hall burned down before any of the concerts. ( sued for damages sustained in canceling the events. Held: ( wins. The parties contracted with the premise that the hall would not get burned down. There was no need to have an express stipulation dealing with the accident, rather the excuse to (’s performance is implied by law. In cases of chattels destroyed, the purchase must pay only for those that title have passed to purchaser.

Roberts v. Lynn Ice (1905, p.642)   Impossibility; Destruction of Subject Matter of K:   A lease
( leased icehouse to ( for 9 months. The icehouse burned down before the lease was up and ( sued for unpaid balance. Held: ( wins. The lease conveyed property and gave exclusive possession (although temporarily) to (, and it was (’s loss. Had it be a license, the property would still remain under (.  This applies generally in commercial settings. 

Harrison v. Conlan (1865, p.642)  Impossibility; Death of a party; Personal Service   
( hired ( to play organ in his church for a 3-month period. One month later ( died and ( sued for remaining 2 months. Held: ( wins. (’s services were rendered to ( personally as conductor of the worship of the church. After death, further performance was impossible.

Olsson v. Moore (1992, p.648)   Impossibility; Destruction; Quantum Meruit  i.e. off the K.
While negotiating price of house, ( asked for permission to start renovations and improvements. Before an agreement was reached the house burned down and ( demanded to recover in QM for expenses in renovation. Held: ( wins. ( was still the legal and equitable owner the day of the accident, and the improvements directly benefited ( by increasing the value of the property.

Lincoln Welding Works v. Ramirez (1982, p.649)   Impossibility; Destruction; Assumption of Risk   
(, general contractor, hired ( for  sheet-piling work for owner. After the work was done and paid for, but before owner formally accepted the project a flood caused damage which, upon (’s request, ( repaired. ( refused to pay for expenses arguing that the contract incorporated by reference the prime contract which called for all subs to bear the risk of their losses until acceptance. Held: ( wins. In addition to the plain language of the contract, ( agreed to do all work “to the entire satisfaction of owner”, and there was no risk-shifting provision.

U.S. Fiduciary v. Parsons (1927, p.650)  Impossibility; Destruction; Insurance and Risk
Builder almost completed a house and was paid for it $9,000. The house burned down and builder refused to rebuild. Owner paid $13,000 to have someone else build the house. The contract called for owner to carry insurance and builder was to pay prorated his share. Held: Owner wins, insurance doesn’t reallocate the risk. The contract contemplated for a completed house, and owner’s insurance was just in case.

Uniform Vendor & Purchaser Risk Act (p.650)

· If neither title nor possession transferred, then purchaser gets his money back.

· If transfer of title took place, the purchaser still has to pay balance due to seller.

Comment on Risk Shifting (p.651)

When equitable conversion takes place, the purchaser assumes all benefits and risks. On the one hand he can sue for SP, but on the other he assumes the risk of loss. When seller has insurance, his equitable entitlement to the proceeds extend only to the unpaid balance. Any excess is held in trust for purchaser. 

Louisville & Nashville v. Crowe (1913, p.652)   Impossibility; Supervening Illegality 
( granted a right of way to ( railroad in exchange for lifetime free tickets. Later Congress outlawed such practice. Held: ( wins, but can’t compel ( to perform something which is illegal, so ( paid for actual value of right of way less value already conveyed (sort of QM).

Gans Steamship of NY v. The Isle Steamship of UK (1921, p.653)  Impossibility; Supervening Illegality   
( chartered The Isle of Mull to ( for 5 years at a rate of £1,370/month. A year later the British navy requisitioned the ship for the war effort and paid to ( £2,361/month. ( expected to make £5,110/month in income through the use of the ship, so ( sued for difference between market value and agreed charter rate. Held: ( wins. Both parties obligations are discharged the moment the British took over the ship. Frustration of contract was total and any gains or losses remained with (.

Kel Kim Corp. v. Central Markets (1987, p.654)   Impossibility;  unforeseeabile events
( leased from ( vacant supermarket and turned it into a skating rink. Lease included clause for ( to maintain public liability insurance of not less than $500k per incident. Six years later a market crush prevented ( from renewing the insurance and ( requested they vacate premises. ( argued impossibility and inability allowed by the force majeure clause. Held: ( wins. Impossibility applies for totally unforeseeable events, and inability to obtain renewal on insurance was foreseeable. Force majeure applies to events that prevent ability to conduct day-to-day commercial operations on the premises as defined in the contract, Inability to renew insurance was not included as an example.

Bunge Corp. v. Recker (1975, p.656)  Impossibility; Act of God
( contracted to buy from ( 10,000 bushels of soybean @ $3.35 on January 1973. A severe winter storm destroyed (’s crop. On Mid January ( inspected (’s field and confirmed the crop was unharvestable and extended delivery date to March 31. Market price for soybean raised from $4.98 to $5.50 during that timeframe. ( failed to deliver on March 31 and ( sued for cover. ( used Act of God defense. Held: ( wins. Defense not allowed since grains weren’t specifically 

identified in contract as those coming from tract, but instead could come from anywhere in the continental US.

Snipes Mountain v. Benz Bros (1931, p.658)  Impossibility; Act of God and Mutual Mistake 
( contracted to sell ( 100 tons of potatoes grown from a specific tract, but that fact  was left out of the contract. The field yielded only 64 tons due to Act of God and ( sued to get the balance. Held: ( wins and is excused from delivering balance. Everyone knew full well the crop was to come from that tract, and a mutual mistake in drafting the contract allows for reformation.

UCC 2-615 

Excuse by Failure of Presupposed Conditions.







Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:

(a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not in  breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

(b) Where the causes mentioned in (a) affect only part of the seller’s capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may allocate in any manner which is fair and reasonable.

(c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.

Notes: (1)  Increased cost alone does not excuse performance unless the rise in cost is due to some unforeseen contingency which alters the essential nature of the performance. (2) The case of a farmer who has contracted to sell crops to be grown on designated land may be regarded as falling either within the section on casualty to identified goods or this section, and he may be excused, when there is a failure of the specific crop, either on the basis of the destruction of identified goods or because of the failure of a basic assumption of the contract.

Whitman v. Anglum (1918, p.569)  Temporary Impossibility  
( contracted to buy from ( 175 quarts of milk daily for a year. If ( didn’t buy all the milk, he would still owe the balance up to 175, and if ( didn’t deliver enough, he was to pay for cover. Then the Commissioner quarantined (’s cows and prevented ( from going and collecting the milk. Held: ( wins, the agreement called for an “absolute and unconditional” undertaking to deliver 175 quarts of milk, and at most ( was under a “temporary disability”.

Temporary Impossibility does not discharge duty to perform.  Duty is reinstated upon the removal of the impossibility.  Hardship on the party who cannot perform is weighted against hardship to the party awaiting performance in determining whether to discharge the K after the impossibility is removed.  

Note on Posner and Rosenfeld (p.659)

Generally supplier is more vulnerable to natural forces than dealer who can diversify geographically and reduce the risk. Consequently dealer is in a better position to acquire insurance leading to greater economic efficiency.

IMPRACTICABILITY: Performance is not literally impossible but is extremely costly, time-consuming, or otherwise impracticable.  

Mineral Park Land v. Howard (1916, p.660)  Impracticability; Cost Must be Extreme
( contracted to take all the gravel from (’s land ( needed to build a bridge for 5cents cubic yard. After ( removed 50,000 cubic yards it realized the remaining gravel was underwater and would have to spend up to 12 times more. ( then obtained the remaining gravel somewhere else. Held: ( wins. ( is excused since the gravel became “impracticable” to extract. This must be more than just “more expensive than anticipated” or entailing a loss. Here difference in extraction costs amount to impossibility.

American Trading v. Shell International (1972, p.660)  Impracticability;  Foreseeability

( hired ( to transport oil from Texas to Bombay. The charter rate was based on ATRS published rates based on passage through Suez Canal. When at 84 miles from Suez, the Canal closed due to war and ( cabled ( for further instructions. ( authorized to proceed to Bombay through the Cape of Good Hope. Cargo arrived 30 days later, traveled 10k more miles and incurred in additional $131,978 (original contract price was $417k). ( refused to pay for additional expense. Held: ( wins. The parties didn’t contemplate the Suez as exclusive method of performance, instead was a probable route. Closure of Canal didn’t render contract legally impossible to perform. When there are acceptable alternative ways of performance, the risk remains with (. Theory of commercial impracticability wasn’t allowed either because the increase was only 1/3 and didn’t amount to extreme and unreasonable difficulty, expense, injury or loss. Moreover ( knew that there were problems brewing in the Canal and nevertheless continued towards it.

The more foreseeable the cost, the less likely it is that the parties intended that the buyer of the services would bear the risk of a large cost increase.

Maple Farm v. City School (1974, p.664)   Impracticability; Foreseeability; Fixed prices 
( contracted to sell ( all of the school’s milk needs for the year for a fixed price. The milk market was regulated by government, which increased the price 20% right after the contract was made. ( sued for declaratory judgment arguing that performance became impracticable through unforeseen event. Held: ( wins. Any business person is aware of inflation especially in the milk market. ( took the risk. (UCC§2-716)

Where K is for a fixed price and market increases are foreseeable, courts almost always hold that parties implicitly allocated the risk to the party supplying the good or service. 

Mishara Construction v. Transit-Mixed Concrete (1974, p.664)  Commercial Impracticability;  Foreseeability

( contracted to buy from ( all the necessary concrete for a housing project. 7 months later a labor strike disrupted work at site, and when work resumed very few deliveries were sent by ( despite (’s repeated requests due to remaining picket lines. ( sued for cover. Held: ( wins. §2-615 provides for “commercial impracticability” as opposed to “strict impossibility”. The picketing drastically increased the difficulty and expense of performance and the risk was so unusual and had such a severe consequence that it was beyond the scope of the risk assigned and was not foreseen by either of the parties.

UCC§2-615:

Seller’s  performance is excused as impracticable by an occurrence of an unforeseen contingency, the non-occurrence of which was a basic assumption of the contract.  Increased cost alone does not excuse performance. 

FRUSTRATION:  Where on party’s purpose is completely or almost completely frustrated by supervening events, even though performance of the K itself is not rendered impossible, courts usually discharge the K.

Westinghouse case (p. 665)

Westinghouse was to supply uranium at a fixed price.  The market price for uranium went through the roof and if they complied with the contract, they would have lost over 2 billion dollars.  Trial didn’t excuse them, but post judgment settlements wiped out the effects of the fatal oversight. Some have proposed that as stakes rise to levels of magnitude of paramount importance, judges should intervene and impose more workable terms. Dawson on the other hand  thinks that judges should not intervene and rewrite contracts because a judge is not qualified to do this and would invade civil liberties.  

Krell v. Henry (1903, p.667)  Frustration of Purpose  
( responded to an ad which ( displayed in his apartment window to rent the place for viewing the coronation of the King scheduled for June 26 and 27. ( paid a deposit and balance due on June 24, the day when the King cancelled the procession. ( sued to get the balance due, ( counterclaimed to get his deposit back. Held: ( wins. There was an implied condition in the contract that the procession was going to take place, and the substance of the contract was founded on the assumption that the procession was going to happen. ( was induced by the ad that the flat was to be rented to view the Royal coronation, nothing else. This is not a case of impossibility but one of frustration.

When performance should be excused:

1) What is the foundation of the contract based on surrounding circumstances?

2) Was the performance prevented?

3) Was the event preventing performance unforeseen when the contract was made?

Note on Relief Following Discharge (p.670)

What if one party before the supervening event had made expenditures in preparing to perform? In Chandler v. Webster (1904, p.670) adopted the “suspension in midair” approach before the frustrating event took place. Past obligations were enforced and future ones were excused, purely on convenience grounds. A different view was adopted in Fibrosa Spolka v. Fairbairn (1943, p.671) where (, a textile company from Poland ordered some machinery from ( in UK. The contract price was £4,800 and downpayment was of £1,000. Delivery and installation became impossible due to Hitler’s invasion and ( demanded money back. ( refused due to considerable expense already incurred in the assembly of the machines. Held: ( wins without deducting any of (’s expenses. It should be up to the legislature, not the court to deal with apportionment of prepaid sums in situations like this one. In response to Fibrosa, the UK Parliament enacted Frustrated Contracts Act, which established restitution of moneys paid less value conferred up to the time the contract is frustrated, so long as the expenses were for the purpose of performing the contract. However, under the Act in Fibrosa, had purchaser paid all the contract price, seller would not recover any of his reliance losses, since there would be no restitution claim from which a deduction could be made. In the US reliance interests has been enforced more aggressively , like labor and material contributed or “incorporated” before building was destroyed (Carroll v. Bowersock) The test of incorporation was also adopted in Albre Marble v. John Bowen (1959, p.672) where ( a sub, was allowed to recover his reliance losses incurred in preparing drawings, samples, etc., before (, general contractor, got fired by owner. Since ( created the impossibility, ( should be reimbursed for its wasted expenditures. The case relied on Angus v. Scully (1900, p.672) when the house was totally destroyed by an accidental fire after being moved half way to its destination. Restatement Approach §272 Coment B: Recovery may go beyond mere restitution and include elements of reliance, even when they haven’t benefited the other party. Miller: In cases of impossibility, there are no damages because there is no breach, so there is a tendency to make the parties whole, including restitution and even reliance (modern trend). The law has moved to not require restitution to precede a reliance claim in impossibility cases.

Lloyd v. Murphy (1944, p.672)  Frustration ;  Foreseeabile events ; Limited to Extreme Hardship
( leased to ( for a 5-year term a lot to sell new cars. Six months later the government ordered sales of new cars to be discontinued due to the war effort. ( then relaxed the lease terms by waiving the “new car” requirement and allowing ( to sell old cars and lowered the rent. ( nevertheless vacated the premises on grounds of frustration and repudiated the lease. Held: ( wins. Like in doctrine of impossibility, the doctrine of frustration is applied in cases of extreme hardship. The parties are excused only when destruction of the value of performance is total and is wholly outside the contemplation of the parties. Here there was neither total destruction of value (could sell old cars and gasoline), nor the event was outside the contemplation of ( (people were buying new cars a lot in anticipation of the regulation). When the event is foreseeable and the contract is silent, then the risk is borne by the promisor. It was widely expected that sales of new cars would be soon outlawed, and value of performance wasn’t destroyed, instead it was limited making it less profitable.

frustration requires:

1) proof that risk was not reasonably foreseeable.

2) value of counterperformance destroyed.

D failed to show that the value of counterperformance was destroyed.  

Purpose of the lease was not frustrated to the point where alternative performances also destroyed.  He may not have had as profitable a business, but that does not matter.

D could sell new cars, even though restricted, and gasoline (allowed in the original lease)  


Ps also removed all restrictions on the lease.  

Weyerhouser Real Estate v. Stoneway Concrete (1981, p.676)   Frustration; Forseeability
( leased to ( for a 9-year period land for strip mining, anticipating 2 years to get the permits. Unusual public protest over environmental impact of the project delayed the permits, and the issue being largely unresolved after 5 years ( abandoned the project on grounds of frustration. Trial: ( wins.  There was frustration of purpose by an event unanticipated by either party. Some amount of delay was anticipated, but not to the extent that occurred. Dissent: It wasn’t totally unanticipated the well known public sentiment against strip mining.

Doctrine of Impracticability and of Frustration (Farnsworth p.653)

Doctrine of Impracticability of performance operates to the advantage of the parties that are bound to furnish goods, services, land, or some similar performance, while Doctrine of Frustration of Purpose operates to the advantages of the parties that are to pay money in return for those performances. This is in part because the doctrine of impracticability doesn’t discharge the duty to pay money merely because payment has become impracticable: there is no such thing.  (Impracticability is for parties trying to get out of performing, while Frustration is for parties who do not want to pay.)

Chase Precast v. John Paonessa (1991, p.676)    Frustration; Foreseeability as Unanticipation
(, a general contractor, hired ( to supply precast concrete median barrier to replace the grass median strip of Rt. 128. Chase was to provide 25,800 linear feet but after providing half and being paid in full for that half, a public outcry objecting the removal of grass median forced owner to delete concrete barriers in the contract with (, pursuant to a clause in their contract allowing them to do so. The contract between ( and (, however, didn’t have such a provision, and ( sued for expected profits on unsold barriers. Trial: ( wins on ground of impossibility of performance. Appeals: Affirmed, but on grounds of frustration of purpose. S.Ct.: Affirmed. The parties are excused when the non-occurrence of an event was a basic assumption between the contracting parties, and such event substantially frustrates the principal purpose of the contract. However when the contract is silent regarding contingency clauses allocating the risk if the event occurs, the risk is tacitly allocated to the promisor, here (. Based on prior dealings and incorporation of general contract to (-( contract, ( knew owner could cancel the orders at any time.  

18. Unconscionable Inequality

Wollums v. Horsley (1892, p.680)   Unconscionability; gross disparity in information/bargaining   
Horsley (() was a successful businessman and Wollums (() was an untrained old frail man who moved in small circles. ( owned land which he didn’t know was rich in minerals. ( offered 40 cents/acre when the FMV was more like $15/acre. When ( found out about it, refused to go through the deal and ( sued for SP. Held: ( wins. Land was purchased through undue advantage and gross misunderstanding from (. Not all material parts were known to (, and a gross asymmetry of information made the contract unconscionable and without adequate consideration.    

How do we reconcile this with the non-disclosure doctrine: there is a difference between finding own information and not having to disclose this information and finding information and purposely taking advantage of someone who would not know. 

Kleinberg v. Rattett (1929, p.683)   Unilateral Mistake; No recission but no SP either 
( contracted to buy land from (, ignorant of the fact that there was an underground water stream. When ( learned about it, he demanded his downpayment back, and ( counterclaimed for SP. Held: Absent fraud ( can’t get recission, but because of the gross asymmetry of information, great hardship would result from enforcement of SP also. Since the suit is in equity, SP is denied.  The underground stream is not an encumbrance b/c it is natural. 

Rules governing SP caused by mistake are different from those governing recission caused by mistake.  Unilateral mistake: No recission or SP.  For Mutual mistake: recission is allowed. 

How do we distinguish this from Jackson v. Seymour (the brother/sister rel): no fraud, construction or otherwise.  Recission was granted in Jackson b/c of mutual mistake 

Seymour v. Delancy (1824, p.683)   Unconscionability; must shock the conscience   
( agreed to exchange land for 1/3 interest in lots of village of Newburgh. ( argued that he was drinking heavily and didn’t know what he was doing when he contracted. (’s land was valued at $12k while the 1/3 interest was valued between $6k and $10k. Held: ( wins, SP granted. The value of the exchange was found to be equitable because ( already owned 2/3 interest, and obtaining control over the remaining 1/3 had great value to him.

Note on Denial of Equitable Relief (p.684)

1. The “Cleanup” Principle: Used in courts of equity to exhaust all remedies, at law and equity. Also known as the “completeness” principle, it seeks to arrive to a complete and final disposition of the controversy by remedies at law. This principle hasn’t been deterred by the constitutional right to  jury trial, since courts at law have also discretion to award equitable relief. Dilemma to (: To prevent SP ( must argue the contract was unconscionable due to wide disparity of value, but when it comes to damages, ( must take opposite position to argue damages ( can recover are minimal.

2. Effect of withholding Equitable Relief: Cases of unclean hands, estoppel or laches are grounds for denying equitable relief. Once a party loses in equity, normally doesn’t relitigate at law . There is a res judicata effect of equity rulings in actions at law, especially when the cleanup principle is applied.

Waters v. Min Ltd., (1992, p.687)    Unconscionability; Constructive fraud; inadequate consideration
( obtained an annuity contract worth $189k and with a FMV of $694k after 25 years. She then dated an ex-convict who introduced her to drugs and who suggested she sell her annuity to ( for $50k. Not known to (, her boyfriend was representing both her and the person which she was selling the annuity to.  Held: ( wins. The principles applied to determine unconscionability (in addition to the gross disparity in consideration) were drawn from analogy from UCC §2-302 notion of “oppression and unfair surprise” due to superior bargaining power. Also high sales tactics, misrepresentation, conflict of interest when boyfriend “represented” her, and breach of fiduciary trust.

Williams v. Walker Thomas (1965, p.692)   Unconscionability; Absence of meaningful choice/ unfavorable terms
Williams ((), a single mother supporting 7 children bought a stereo from ( on credit with a cross-collateral clause. When ( defaulted ( sued for replevin of  all the items she previously bought (and already paid) from (. Trial: ( wins. Appeals: Affirmed. S.Ct.: Reversed, ( wins. ( had an absence of meaningful choice combined with contract terms unreasonably favorable to (. Here ( signed a one sided contract with little understanding of its terms, which were extreme as to appear unconscionable according to the mores and business practices.

Unconscionability = absence of meaningful choice

Note on Contemporary Unconscionability (p.694)

Today, the notion of unconscionability has been codified in unfair and deceptive trade practices or consumer protection acts, providing public agencies causes of action on behalf of consumers. The test is traditionally a two-prong analysis:

1. Procedural, (fraud or irregularities) non-substantive consideration of surrounding circumstances such as characteristics of weak party or methods used in arriving at the contract, and

2. Substantive (actual terms of the K) consideration of the oppressive nature of the clauses


Procedural aspects are not enough to set the K aside if no substantive imbalance


UCC §2-302 

Unconscionable Contract or Clause








(1) If a court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

Note: While it is conceivable that a contract might be unconscionable on the theory of unfair surprise without any substantive imbalance in the obligations of the parties to contract, that would be rare.  Where only procedural irregularities are involved, the judicial doctrines of fraud, misrepresentation, duress, and mistake may provide superior tools for analyzing the validity of contracts.

Smith v. Price Creameries (1982, p.695)     Unconscionability; Parol Evidence ; Procedural/Substantive    
( granted a wholesale distributorship to ( with a termination clause allowing either party to terminate “for any reason” and with a non-compete clause of 2- years. ( argued that at the time when the contract was made, ( promised renewal upon satisfactory performance. When ( terminated, ( sued. Held: ( wins. Termination clause wasn’t unconscionable and ( can not allege unfair surprise. It was unambiguous (substantive issue) and ( signed it with full knowledge and free to consult counsel (Procedural: ( had business experience) . The fact that a term resulted in a hard bargain or exposed ( to a substantial risk doesn’t make a contract unconscionable as long as it was negotiated at arms length and absent show of mistake, fraud or illegality. No parol evidence allowed because of the clear and unambiguous language used in the contract.

Restatement § 205 

Duty of Good Faith and Fair Dealing








Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.

Comment: Good faith emphasizes faithfulness to an agreed common purpose and consistency of conduct characterized as involving “bad faith” because they violate community standards of decency, fairness, or reasonableness.  The appropriate remedy varies with the circumstances.

Bad faith – evasion of the spirit of the bargain, lack of diligence and slacking off, willful rendering of imperfect performance, abuse of power to specify terms, and interference with or failure to cooperate in the other party’s performance.

Martin v. Joseph Harris (1985, p.702) Unconscionability;  mplied warranty of Merchantability cannot be Waived  
( bought seeds from ( and signed a form contract with a disclaimer to implied warranty of merchantability. When seeds were found defective ( sued. Held: ( wins. The limitation of remedy and warranty disclaimer were procedurally and substantively unconscionable, since ( took advantage of (’s lack of expertise and limited bargaining power to shift the risk of loss in latent defects in the seeds to (, the party least able to discover and take precautions against the disease. Here ( didn’t have freedom of contract. 

Note on Regulation of Unfair Terms (p.702)

Legislatures and private associations have dealt with oppressive tools in the following ways:

1. Compulsory contracts: (Utility Companies required to deal) Natural monopolies or uppliers of essential goods or services are required o deal with its clients on a non-discriminatory basis. The terms of the contracts must usually be approved by public regulatory commissions.

2. Prohibited terms: such as liquidated damages amounting to penalties will simply not be enforced if against “public policy”

3. Requirement of Forms: (clear separation of terms) when enforcing oppressive terms, court will first consider if it was brought to the affected party’s attention . Clauses or terms that would escape the notice of normally attentive readers are subject to such scrutiny and may open the door to parol testimony to show the full scope of the agreement. 

4. Balancing the Standard Form: Organized trade associations have created balanced standard forms which pass scrutiny, but still don’t guarantee fairness, since sometimes they simply aggregate individual broker’s tendencies ignoring consumer’s needs

V. Maturing and Breach of Contract Duties

19. Effects of Express Conditions

Condition (p.705)

Operative fact between acceptance and discharge, a fact upon which the rights and duties of the parties become due. It could be an act of one of the parties, of a 3rd party or any other occurrence. It becomes a condition only by agreement or interpretation of the law. An occurrence of a condition creates the duty the promisor agreed to perform, and can only be discharged by performance or be subject to damages. Each obligor comes under a duty as soon as the contract is made, but that duty is conditional.

Watch for the Trend in the Cases:

1) Express Conditions:  If not fulfilled, contract is rescinded

2) Express Waiver/Estoppel:  Express Waiver will excuse the condition (reduces forfeiture)

3) Impracticability to fulfill AND Immaterial to the K (Grenier) : Excused from performance of the Condition

4) Prejudice: If not, then excused from the condition (Aetna) 

Glahom v. Hays (1841, p.706)  Condition; forfeiture:  Promise; Damages        
( chartered a ship to send some cargo to UK. It was provided that 40 running days be allowed for the voyage, and the ship was to set sail from UK on or before February 4. When the ship failed to set sail on February 4, ( refused to accept the charter. Held: ( wins. Based on the language of the contract and the nature of the mercantile venture contracted, the intention of the parties was to treat the departure date as a condition precedent rather than a promise.  

Howard v. Federal Crops Insurance (1976, p.707)  Promise; Insurance Contracts
( bought tobacco crop insurance from (. The contract provided that ( file notice and proof of loss and further required that (’s adjuster inspect the loss before payment. ( didn’t wait for adjuster and disked the crop to preserve the soil and protect against pest. Trial: ( wins, inspection was a condition precedent, and failure to comply amounted to forfeiture of benefits. Appeals: Reversed, ( wins. The non-destruction of the evidence was a promise. It specified that plowing was not to be performed before inspection, and nothing in the agreement called for the insurance not to be payable if plowing occurred.  5(f) does not state any conditions under which insurance shall “not be payable” or use any words of like import. Insurance contracts, when unclear, will be interpreted most favorable to the policy holder.  

When it is doubtful whether words create a promise or a condition precedent, they will be construed as creating a promise to prevent forfeiture.

Restatement § 261 

Interpretation of Doubtful Words as Promise or Condition





Where it is doubtful whether words create a promise or an express condition, they are interpreted as creating a promise; but the same words may sometimes mean that one party promises a performance and that the other party’s promise is conditional on that performance.

Merrit Hill Vineyards v. Windy Heights Vineyards (1984, p.711)Condition Precedent;           
( purchased from ( a “stock” from their vineyard. The contract provided as a “condition precedent to purchaser’s obligation to close” that ( secure a title insurance policy and mortgage confirmation. ( refused to close the deal when ( failed to meet the obligations and sued to get their downpayment back and damages suffered. Held: ( wins. (’s failure to meet conditions excused (’s obligations, but since it didn’t amount to a breach, no damages are available, only restitution of downpayment.

Presumption against Condition (p.711)

To override presumption against conditions, the language of the contract needs to be clear and unambiguous. To distinguish promise from condition, look at whose words undertake the performance: it is a promise if the words are from the party doing the act. It is a condition if the words are from the party not doing the act.

Gray v. Gardner (1821, p.712) Condition Subsequent; Continuing duty until occurrence of Event; burdens         
( sold sperm oil to ( for $5,198, but (’s obligation to pay the full price was subject to the arrival of greater quantities of sperm oil in whaling vessels at a certain date. If more oil arrived (’s obligation to pay the premium would end. Held: ( wins. (’s failed to meet his burden to prove that the vessel arrived on or before the date. Since the condition subsequent didn’t happen, ( is bound by the promise.  (, having a continuing duty, must prove that the duty ended.  


Burden of Proof (p.716)

Restatement (1) § 250










A condition is either a fact (other than mere lapse of time) which, unless excused:

(1) must exist or occur before a duty of immediate performance of a promise arises, in which case the condition is a condition precedent. or

(2) will extinguish a duty to make compensation for breach of contract after the breach has occurred, in which case the condition is a condition subsequent.

Note: The distinction calls for assigning the burdens of conditions precedent (where no obligations have ripened yet) to the ( and those on conditions subsequent (where obligations already exist) to the (..

Note: A party who prevents the fulfillment of a condition of his own obligation cannot rely on such condition to defeat his liability.

Parsons v. Bristol Development (1965, p.719)  Condition; good faith effort to meet
( hired ( as an architect to design an office building in two stages. ( completed stage 1 and got paid for it. Stage 2 provided for a condition precedent that ( obtain financing, and upon notification that phase 2 was approved, ( would pay 25% of (’s fee, with balance coming only from loan funds. When ( received an offer from bank to finance project, ( informed ( to go ahead and was paid 25%. Upon (’s failure to produce clear title to the land, bank withdrew the offer, and in turn, ( cancelled the contract with ( who by then claimed completion by 95%. ( sued to recover for services rendered. Held: ( wins. Paragraph 4(b) “only from loan funds” and all subsequent clauses were clearly dependent on (’s obtaining the loan as a condition precedent. ( assumed the risk that ( may never obtain the finance. Equitable Estoppel not allowed because ( never represented that they obtained the loan and ( didn’t reasonably rely on the existence of the loan.

Restatement § 227 

Standards of Preference with Regard to Conditions






(1) In resolving doubts as to whether an event is made a condition of an obligor’s duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk.

Mascioni v. Miller (1933, p. 725)   condition; convenient time to pay     
(, a contractor, was to make payments to his subcontractor ( “as received from the owner.”  ( brought a suit to recover payments even though the owner had not paid (.  ( argued that extrinsic evidence show that payment by the owner was a condition to payment to (.  Held: ( wins. Extrinsic evidence of the intentions of the parties may demonstrate that an ambiguous express promise to pay a debt upon the happening of a certain condition includes an implication that the debt shall not be paid until the condition is satisfied. (’s promise to pay ripened when owner paid. If the contract is silent, then a promise to pay is implied regardless of owner’s payment, but the language of the contract amounted to a shift in the risk to (, and that was a material part of the exchange between ( and (.

TODAY: strong presumption of a promise

Ewell v. Landing (1952, p.727)  promise; convenient time to pay    
( (Landing) lent money to ( (Ewell) that was to be paid back after ( sold his timber. ( died before repaying.  Held: ( wins. An obligation to pay money can clearly be made contingent on the occurrence of a future event.  But here selling of the timber must have constituted merely a convenient time for payment.  As a matter of justice, it could not have been the intention of the parties that  if the timber were not sold, ( could recover nothing.  

Amies v. Wesnofske (1931, p.728)Will be in exam!!

( hired ( as a real estate broker for the sale of (’s farm. The broker’s commission was half due upon signing of any contract of sale, and half when closing. ( found a purchaser who eventually refused to close. ( sued for their closing commission. Held: ( wins. Words such as “when”, “after” or “as soon as” are equivalent to “if” creating an express condition. 

When drafting a contract, explicitly indicate  that the term is to be treated as a condition, to prevent the court from striking it down as a promise

Royal Globe Insurance v. Craven (1992, p.728)  Condition; tolling when necessary             
( was victim of a hit and run accident which put her in intensive care for 23 days. After 4 months ( gave notice to ( of the accident. The contract called for ( to inform about the accident 24 hours after its occurrence, or otherwise ( be notified promptly (condition precedent). ( filed for declaratory judgment that it had no obligation to submit to arbitration for (’s failure to notify promptly. Held: ( wins. The notice condition was tolled until her disability was removed, but 4 months after the accident and 3 months after her release from the hospital didn’t amount to “prompt”. No estoppel defense allowed because no detrimental reliance on the (’s investigation of her claim.

Semmes v. Hartford Insurance (1871, p.731)   conditions; impossibility
(’s loss happened on January 5, 1860. The suit was filed on October 31, 1866. The contract provided for a limitation to sue of 12 months “next after” any loss or damage. Trial: ( wins. The Civil War tolled the limitation, but after tolling and tacking, ( waited longer than 12 months. Appeals: Reversed. The clause can’t be treated as a SOL but rather follows a plain interpretation of the contract. The limitation provided for 12 months “next after” the loss, no tolling allowed. Since the War made impossible for ( to meet the condition, he is excused and the presumption that (’s claim is invalid is removed.

Monteiro v. American Home Insurance (1979, p.732)  Condition; Impossibility does not applyt to third parties             
( offered as an excuse to not meet the time limitation, his attorney’s mental incompetence. The excuse however wasn’t valid because the attorney was not a party to the contract.

New York Life Insurance v. Statham (1876, p.733)  condition precedent; impossibility; rescission     
Insurance contract called for premiums as condition precedent of (’s payment of amount insured. The Civil War made impossible for ( to pay the premiums. ( sues for payment of the damage.  Held: ( wins. The condition precedent is valid, and ( has no obligation to pay on the policy when the premiums were not paid.  However,  the War operated as an impossibility and restitution of premiums already paid was ordered.

Restatement § 271 

Impracticability as Excuse for Non-Occurrence of a Condition





Impracticability excuses the non-occurrence of a condition if the occurrence of the condition is not a material part of the agreed exchange and forfeiture would otherwise result.

Gilbert v. Globe & Rutgers Fire Ins. (1919, p.733)   Condition; Estoppel is removable      
( did not file a claim within 12 months timeframe after his cottage burned down, because the (’s adjuster promised he would be paid anyway.  A year later the insurance company informed ( that it would contest the claim, but he still waited almost 3 years before suing for damages. Held: ( wins. ( reasonably relied on (’s stalling tactics of promise that he would get paid during the 12-month timeframe. However, once ( informed ( they would contest the claim, ( should have brought suit within a reasonable time. Instead ( waited too long. Rehearing: Denied. ( argued fall back strategy that (’s conduct amounted to a waiver, which can’t be reclaimed, however the court ruled it to be only estoppel for the first year after the loss. Here the court had an extremely defensive position to justify their ruling for estoppel.

Gilbert Frank Corp. v. Federal Inc. (1988, p.737)       

( argued that (’s conduct amounted to waiver or estoppel because ( continued to investigate (’s claim after the 12-month period and was eventually offered a sum which ( rejected. Held: ( wins. (’s conduct didn’t indicate they were relinquishing their 12-months shield, nor can it be reasonably inferred that ( was lulled into sleeping on his rights.

Waiver and Estoppel (p.737)

Waiver: 
Voluntary and intentional relinquishment or abandonment of an existing right or privilege. It normally requires reliance on the non-waiving party or some consideration flowing to the waiving party. In certain cases waiver can be expunged or recalled (i.e. accepting late payment but demanding future payments on time) “The law of waiver seems to be a technical doctrine , introduced and applied by the court for the purpose of defeating forfeitures.”(**p.746) 

Estoppel:
When one party makes misleading representations, and the other party reasonably relied to his detriment. 

Estoppel generally amounts to elimination of express conditions and occurs before performance, while waiver amounts to alteration of underlying rights through agreed modification of promise, and occurs after performance is due. Common Law traditionally required express waiver, but the rule has been relaxed, allowing interpretation of conduct that reasonably justify conclusion that promisee intended to abandon or not insist upon the compliance of a right or privilege.

Porter v. Harrington (1928, p. 741)   Waiver of conditions by conduct; kitchen sink clauses             
A contract provided that if payment default continued for a period of 31 days, the agreement would become void without notice, and all previous payments would be kept by ( as liquidated damages.  After constantly accepting overdue payments for 3 years, ( sought to cancel the contract without notifying (.  The contract also provided that waiver of a breach was not a waiver of a subsequent breach of the same condition. Held: ( wins. ( waived the condition to pay on time by acquiescing to (’s tardiness for over a period of 3 years. This conduct lulled ( into a justifiable assumption that notwithstanding the contract, he would be given chance to pay late. When a party, without objection, has constantly waived a condition, an order of business has been established that supercedes the strict terms of the agreement.  A party cannot then insist on strict compliance without giving notice, if doing so would cause forfeiture to the other party. (Waiver can be accomplished by action alone.) BTW, the LD clause was unenforceable.

Clark v. West (1908, p. 743) Will be on exam!!  Conditions v Consideration (not-waiverable) 
(, a publisher of law books, promised to pay ( $6 per page for a manuscript, but the price would be lowered to $2 a page if he drank during the writing process.  ( found out that ( had been drinking but told him not to worry.  ( claims the condition was waived and ( claims that abstinence was consideration for the contract and can’t be waived without additional consideration (in (’s view there were 2 contracts: $2/page for the writing, $4/page for the abstinence). Held: ( wins. The clause was nothing more than a condition precedent which was waived when (, with full knowledge of (’s drinking, accepted the manuscript without objection, and repeatedly told ( that he would be entitled to the full $6/page rate. The drinking clause wasn’t the consideration for the contract, but only one of its conditions. 

Schultz v. Los Angeles Dons (1951, p.747)  Condition; Waiver; Has the  purpose of the Condition been met?               

(, a football player, signed a contract with ( to play for them in the 1948 season. The contract provided for ( to pay the full amount if ( was injured while playing for them, so long as ( gave written notice of the injury 10 days after the accident. During training season ( was injured, the trainer gave treatments, then was examined under head coach’s orders by 3 surgeons, and a full report was done by the trainer to (’s insurance company. ( refused to pay because ( failed to submit the written report after 10 days. Held: ( wins. (’s conduct amounted to a waiver to the requirement of the written report. ( was fully protected as if the required report was submitted. Looking at the purpose of the condition, the submittal of the report to the insurance co. was sufficient. 

Aetna-Chubb- v. Murphy  (1988, p. 751) Conditions; exception to enforcement; no prejidice 
(, Murphy allegedly damaged a building that Aetna insured.  When Aetna sued Murphy, Murphy impleaded his insurer, Chubb, as a third-party defendant.  The insurance contract between Murphy and Chubb stated that, “If a claim is made or suit is brought against the insured, the insured shall immediately forward to Chubb every demand, notice, summons, or other process.”  Chubb denied coverage because Murphy did not notify it of the suit for two years. Held: Chubb wins ,  ( forfeited due to noncompliance with the contract condition of prompt notification due to failure to demonstrate that the noncompliance did not materially prejudice Chubb.  Chubb was allowed to deny coverage because Murphy did not show that his failure to comply was not detrimental to Chubb’s legitimate purpose of guaranteeing itself an opportunity to investigate accidents.  

Rule: you can get out of a condition if you can show that even though you defaulted by delaying, the delay did not materially prejudice the obligee. 

20. Conditions of Satisfaction

Grenier v. Compratt (1983, p.757)  Conditions; alternate satisfactions allowed; impracticability          
( contracted to perform various construction work for (, agreeing to provisions conditioning payment upon the acquisition and delivery of a letter from the city engineer, warranting that a certificate of occupancy could be obtained for any of the lots upon which ( worked.  Although ( substantially completed its work within the required time, it was unable to promptly procure the letter because the City Engineer did not ordinarily write such documents.  More than a week later, ( acquired a comparable letter from the assistant city attorney. Held: ( wins. Although the parties bargained for an engineer’s letter, the attorney’s letter was an adequate substitute since it addressed the same concerns: that the roads would be acceptable for issuance of certificates. If the occurrence of a condition is not a material part of the exchange, the condition may be excused, provided it was not in the contemplation of the parties when they entered into the contract that the condition would be impracticable and a forfeiture would result from its enforcement.

Loyal Erector v. Hamilton (1973, p.761)

Progress payment clauses protect the contractor, since it enables them to finance continued performance.

Final payment conditional upon architect’s certificate protects the owner, since it induces the contractor to remain on the job and make conforming corrections afterwards.

Second National Bank v. Pan American Bridge (1910, p.761)   Conditions; Avoided when Fraud/Bad Faith     

Trial judge instructed jury to disregard the architect’s certificate if it was unfairly and unreasonably withheld, so long as (’s work and material conformed to specifications. Appeals: Reversed instruction. Certificate was a condition precedent only excusable upon fraud, mistake, or so gross as to imply really really bad faith.  Unreasonability and unfairness are not the standard. 

Van Inderstine v. Barnett Leather (1926, p.763) Substantial Performance is not applied to Sale of Goods            
( sold to ( 21,000 vealskins subject to broker’s approval. 6,000 skins were rejected. Trial: Jury instructed to disregard approval if it was unreasonably dishonestly withheld. Appeals: Reversed. Analogy in building contracts can’t be applied in cases of sales of goods. The former involves actual conveyance of benefit and material to owner, and “substantial performance” may entitle recovery to prevent forfeiture. Here the goods can be returned and be resold (if not made under special order) at market price.

Note (p.737)

Doctrine of Substantial Performance normally doesn’t excuse the failing to meet a condition precedent, at least when ( has conferred no benefit to (.

Restatement § 229 

Excuse of a Condition to Avoid Forfeiture







To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.

Fursmidt v. Hotel Abbey (1960, p.764)   Approval of performance; Fancy taste v. objective standard       
( (laundry service) at the hotel was subject to the hotel’s satisfaction, hotel being the sole judge of the sufficiency and propriety of the services. ( was dismissed for dissatisfaction. Trial: ( wins. Implicit in law is that dissatisfaction be reasonably grounded. Appeals: Reversed, ( wins. There are two categories: 1. Operative fitness, utility or marketability have a requisite of objective satisfaction, since it can be measured against an objective standard. 2. Fancy, taste, sensibility or judgment, where the benefited party is the one to determine satisfaction. This case falls under category #2. (’s concern was to preserve good will of name and client relation. However ( still must have a bona fide judgment and (’s quality of services can be admitted for probative purposes to rule out arbitrary dissatisfaction. 

21. Constructive Conditions: The Order of Performance

Constructive Conditions:  conditions that are not agreed to on by the parties, but which are supplied by the court for fairness. 

Three categories of Covenants:

(1) Independent: Either party may recover regardless of performance of (.

(2) Conditional and Dependent Promise: performance of one depends on the previous performance of the other.

(3) Mutual Promise: performance is to occur simultaneously, where if one party is ready to perform and the other refuses, ( has fulfilled his obligation and may sue the other party.

Kingston v. Preston (1773, p.771)   Dependent promises; condition precedent    
( agreed to become (’s servant for 1 ¼ years at £200/year. In return ( promised to convey his business to ( so long as ( procure collateral to pay ( £250/month until the value of the stock is reduced to £4,000. ( refused to give up his business due to (’s failure to secure the collateral, ( argued the promises were independent of whether or not he met his side of the bargain. Held: ( wins. The parties intended that securing collateral was a condition precedent to conveyance of the business.
Restatement § 234 

Order of Performance










(1) Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate contrary.

Comment: Cases in which simultaneous performance is possible under the terms of the contract can be grouped into five categories 

(1) where the same time is fixed for the performance of each party. 

(2) where a time is fixed for the performance of one of the parties and not time is fixed for the other. 

(3) where not time is fixed for the performance of either party. 

(4) where the same period is fixed within which each party is to perform.  

(5) where different periods are fixed within which each party is to perform. 


The requirement of simultaneous performance applies to the first four.

Restatement § 238 

Effect on Other Party’s Duties of a Failure to Offer Performance




Where all or part of the performances to be exchanged under an exchange of promises are due simultaneously, it is a condition of each party’s duties to render such performance that the other party either render or, with manifested ability to do so, offer performance of his part of the simultaneous exchange.

Constructive condition precedent (Conley v. Pitney Bowles, 1994, p.781): “One well-established rule of contract construction: in bilateral contracts for an agreed exchange of performances where one party’s performance is to be rendered prior in time to that of the other, it is a constructive condition precedent to the latter’s duty.”

Concurrent performance implied (Bell v. Elder, 1989, p.783): When no time is set for the occurrence of either promise, the court will imply that they are to be performed simultaneously, and the moment one party tenders, a cause of action arises if the other party fails to perform.


In order to sue, must be ready to tender or offer to tender in order to sue for breach. 

Ziehen v. Smith (1896, p.784) Will be in Exam!!  Must allow reasonable time to correct, tender required  
( contracted to sell property to ( who was unaware that the property was encumbered by an outstanding mortgage placed by the previous owner.  An action to foreclose the mortgage was brought before the date on which ( was to transfer the property to (, and a sale to a third party resulted.  ( sued to recover his deposit and other expenses.  Held: ( wins. In an executory contract a party can recover for damages for breach after tender, since the other party is in default. The requirement of tender is excused when the defaulting party has disabled himself from performance or unable to perform. Here however, (’s could still correct title defect, thus ( was still required to tender in order to put ( in default. 

Neves v. Wright (1981, p.786)Readiness to perform not required at the time of K, only at  time of performance      
( bought real estate from (. At the time the contract was made ( didn’t have good title and ( sued for rescission prior to closing. Held: ( wins. Seller doesn’t need to have perfect title during the executory period, as long as the defect can be removed as a practical matter. The purpose is to enhance alienability by giving flexibility to real estate transactions. There are just too many potential problems that can pop up and buyers can take advantage of them to get out of the deal without giving seller the opportunity to remedy the defect.

Cause of Action in Concurrent Performance (p.787): Will be in Exam!!

To bring an action in concurrent conditions, one party must be ready and willing to perform his side of the bargain. When the action at law, ( also needs to manifest such readiness and willingness to the other side, otherwise a stalemate situation is created.  Stricter than in equity which requires that only prove readiness to the court.

Cohen v. Kranz (1963, p.788)Anticipatory Breach; As long as defects curable must give reasonable time to fix.    
( contracted to buy from ( a house. Closing date was set for November 15, later rescheduled for December 15. On November 30 ( sent letter to ( informing an investigation revealed defects in property rendering it unmarketable, so ( had 5 days to return the downpayment or else. Trial: ( wins. Defects were communicated before closing and ( didn’t try to remedy them. Appeals & S.Ct: Reversed. (’s letter failed to specify defects which were only disclosed on January 25. Also the objections to title were easily curable upon proper and timely notice. Therefore ( had to first tender and demand, in order to put ( in default, and even then, ( is entitled to reasonable time to fix the problems. (’s advanced rejection and demand of downpayment back amounted to an anticipatory breach, which entitled ( to retain the downpayment as damages.

When defects are incurable, (  doesn’t need to tender and demand, instead he only needs to show he is ready and willing to perform his side of the bargain.

Make sure you are not in breach before suing!!

Caporale v. Rubine (1918, p.790)  Anticipatory breach by ( allowed when other ( cannot show readiness
The parties contracted to exchange land by May 1. Before closing ( conveyed his land to 3rd party and ( sued for breach. ( would not own property until 9 years later. Held: ( wins. It was “obviously unsound” to hold that because ( didn’t have to perfect his title until closing, (’s conveyance amounted to breach. To recover damages, ( must first put ( in default by showing he was ready and able to perform, which he was not going to be until 9 years later.

Entitlement to Relief in Anticipatory Breach (p.791): 

The remaining duties of the non-breacher are excused and he no longer needs to remain ready and willing to perform on closing.

Beecher v. Conradt (1855, p.791)  Illustrative of divisible payments; waiver for suit for installments

( purchased land from ( payable in five yearly installments, the last payment to be the time of delivery of the deed. ( delayed paying anything until the last installment was due. Held: ( wins. ( having elected to wait until the last payment became due before suing, cannot now sustain his action for any installments, without proof of performance or readiness to perform so to put ( in default. By lapse of time, the parties are in the same position as if they negotiated the purchase of land payable in a one-time lump sum 5 years later.

“Affirmative” Mutuality (p.793): 

If purchaser can get SP, seller should also be entitled to SP, not because the inadequacy of other legal remedies but because of mutuality. However there may be cases where seller has imperfect title and it would be unfair to force buyer to go through the transaction.

Conditional Decree: Ensuring Completion of the Exchange:

Seller seeking SP in equity does not need to tender and demand before suing. Rules applicable at law don’t necessarily apply in equity. In equity the Chancellor has the power to issue a conditional decree only if seller tenders deed free of encumbrances. This judicial control over the transaction eliminates the need to previously tender and demand before the action. A conditional stay of execution allows the judge to intervene when there is a dispute concerning the title’s compliance with the contract.

Recovery of the Price of Goods.  UCC§2-709

Seller can recover agreed price even when performance is not complete when: 1)legal title already passed to buyer, 2) the price was due on a certain date, 3) goods can’t readily be resold for a reasonable price.

Constructive Conditions (p.803)

When performance by one party requires substantial time, a condition implied by law is that to get paid, that party has to finish the work first. A consequence is that the party is assuming a credit risk. This can be justified because employer has greater responsibility and because employee can’t be compelled to SP. A way to mitigate the risk is paying employee bi-weekly.

Kelly Construction v. Hackensack Brick (1918, p.803)indivisible K; all installments prior to payment

( contracted with ( to have bricks supplied at (’s construction site, enough quantity so that ( will always have 50,000 stacked until completion. The price was $7 per thousand, but no time for payment was set. After several deliveries ( stopped supplying because it wasn’t paid so ( covered. Held: ( wins. ( had to perform in installments due to the large quantity, but the contract was for all the bricks needed to construct the building. Unless agreed otherwise, delivery of the completed goods was to be the time when payment was due.

NOTE: the UCC and Restatement disagree with this holding

Restatement § 233

Apportioned Performance and Corresponding Compensation





(1) Where the performances are to be exchanged under an exchange of promises, and the whole of one party’s performance can be rendered at one time, it is due at one time, unless the language or the circumstances indicate the contrary.

(2) Where only a part of one party’s performance is due at one time under Subsection (1), if the other party’s performance can be so apportioned that there is a comparable part that can be rendered at that time, that performance is due at that time, unless the language or the circumstances indicate the contrary.

Tipton v. Feitner (1895, p.805) Divisible Contract; Suing on the K even though in breach        
( agreed to sell ( an amount of dressed hogs for a certain price and an amount of live hogs for another certain price.  The dressed hogs were delivered but ( retained payment until receipt of the live hogs. ( refused to deliver the live hogs until ( pays for the received dressed hogs, so ( slaughtered the live hogs and sold them to a 3rd party, forcing ( to cover. Held: ( wins. The contract had no stipulation for credit or delay on either side, therefore payment and delivery were to be performed simultaneously. The difference in the type of hogs, the price and time of delivery showed a diversity in the two transactions enough to dismiss the contention that delivery of the live hogs was a condition precedent for payment.   Even though ( was in default, the court allows him to sue on the K for the part completed. But his damages can be reduced by the amount that ( suffers in loss for the breached part of the K.

22. Protecting the Exchange on Breach

Oshinsky v. Lorraine (1911, p.807)   Time of the Essence; Perfect Tender Rule
( refused to accept the balance of “shirtings” because ( delivered them one day after the time specified “at Nov 15”. Held: ( wins. There was a time-of-the-essence clause and the plain language of the contract established delivery at Nov 15, not later.

Ramirez v. Autosport (1982, p.808)  Perfect tender rule rejected in part; only for material breach
Judge Pollok criticized the “perfect tender” rule, which would give an out in a declining market to a purchaser complaining for minor nonconformities and force a loss on a surprised seller. The harshness of such rule led the courts to mitigate the effects by bringing the law of sales closer in harmony with the law of contracts which permits rescission only for material breaches. UCC § 2-601 retains the perfect tender rule but mitigates its harshness by balancing the interests of buyer and seller, UCC § 2-508 (only allows rejection for violations of specific terms or for violation of common commercial practices.)

UCC 2-601











Subject to other provisions, if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may

(a) reject the whole; or

(b) accept the whole; or

(c) accept any commercial unit or units and reject the rest.

Prescott v. J.B. Powles (1920, p.809)       
( bought 300 crates of Australian onions from (. A few days before ( shipped the onions, ( cancelled, but the notice reached ( after a partial shipment set sail to San Francisco. The delivery only made in party due to the War effort, and the US Army took most of the available space in the ship, leaving only space for ( to send 240 crates. When ( refused to accept the onions, ( covered. Held: ( wins. Delivery of goods in an executory contract must be of the exact quantity, otherwise buyer can refuse to receive them. ( wasn’t excused because of the acts of the US Army. (( got lucky here!)

Perfect Tender Rule in Executory Contracts

Tender happens when buyer takes control of property. At any time before it, buyer may refuse to accept goods if they are non-conforming, but will have to give seller reasonable time to cure defects.

Reliance of Unstated Objections (p.810)

Estoppel argument has been used to prevent the use of unstated objections later in the litigation process. The flip side is that litigants shouldn’t be penalized for choosing the wrong choice of claim in an otherwise meritorious defense. UCC requires a particularized objection, at least quick and informal, to give seller a chance to remedy, while not holding buyer for omission in his statement.

Beck & Pauli Lithographs v. Colorado Milling (1892, p.811)  Unique Goods; exception to perfect tender

( was hired to prepare stationary for (, goods to be delivered “in the course of the year”. Significant preparation expenses were incurred in making the engraving, last proof approved on Nov 16. In December ( shipped the finished product by rail and reaching ( on January 8. ( refused to accept because it was too late. Held: ( wins. Time was not of the essence. In sale of marketable commodities time clauses need to be enforced because of rapid interchange in stream of commerce. This was more a contract for artistic skill and labor, to be embodied in goods that could not be resold to anyone else.

Bartus v. Ricardi (1967, p.813)  Imperfect tender; reasonable opportun ity to conform required 
( supplied ( with a hearing aid, an updated version from the one actually ordered. When ( returned the hearing aid ( said that he would order the correct model right away. ( refused the offer.  Held: ( wins. Where the buyer rejects a nonconforming tender that the seller had reasonable grounds to believe would be acceptable, the seller is given a reasonable period of time in which to make a conforming tender if he gives the buyer reasonable notice (UCC 2-508 (2))  

UCC  § 2-508 provides for two situations: 

1) prior to expiration: cure at any time,

2) after expiration: seller can cure when:

a) he has reasonable belief that buyer would have accepted the non-conforming good

b) and he provides notice and cures within a reasonable time.

Oddo v. General Motors Corp (1977, p.816)  If cure inadequate, no duty to accept; rescission allowed
( bought a Cadillac and 17 miles later the car burned down. ( offered to repair the car, and did repair it, but ( refused and asked for his money back. Held: ( wins. According to §2-601 ( can refuse to accept (’s offer to cure defects on grounds of unconscionability. ( expected his car to operate safely and ( breached its warranty of merchantability.  ( is allowed rescission and gets a new car.  

Worldwide RV v. Brooks (1989, p.816) Inadequacy of Cure; Rescission      
 ( ordered an RV with dial A/C mounted on the roof. ( delivered an RV with a single A/C in the center. ( offered to cure by installing two A/C but that would leave a hole in the center of the roof (duh!). Held ( wins, gets money back. (’s delivery was non-conforming and the proposed cure was inadequate. 20% less? Still inadequate, ( wanted a new, not refurbished RV.

Fortin v. Ox-Bow Marina (1990, p.817)  Substantial impairment;  Rescission      
After 4 month of receiving a Bayliner power boat, ( revoked acceptance due to a large number of defects which combined, substantially impaired the boat’s value. Since day 1, ( made numerous attempts to cure without success, including replacing the engine. Held: ( wins. Although ( cured the most serious defect, the engine, the integrity of the boat was so impaired that its operation was fraught with misapprehension. As for delay in 4 months, ( shouldn’t be penalized for patiently waiting and giving ( plenty of opportunity to cure the defects. 

Worchester Heritage Society v. Trussell (1991, p.825) utter failure required to get rescission 

( agreed to restore the exterior of the historical house he was buying as part of the price. ( had a year to complete the work, otherwise ( had the right of self help at (’s expense. Due to (’s layoff and underestimate of restoration expenses (his dad also died…he’s almost a widow moving in small circles!) the job was significantly delayed and ( sued for rescission. Held: ( wins. The restoration work was 65-75% complete, only the back remaining to be done. Rescission is granted only when there is utter failure of consideration or when there is repudiation of the essence and foundation of the contract, not minor breaches. Time of the essence clause referred only to the conveyance of the deed, not the restoration part. Example of degree of discretion granted to courts.

K&G Construction v. Harris (1960, p.830) Will be in Exam!!  Promisee’s Options: total or partial breach       
( hired ( to do some excavation work in a “workmanlike” manner. ( was to submit requisition each 25th and be paid 90% on the 10th of the following month. On the 9th ( negligently caused (’s wall to collapse causing extensive damage (partial breach). Neither ( nor his insurer agreed to pay for damages and ( withheld payment due on the 10th. ( continued working until 12th of following month when it was apparent ( wasn’t going to pay (another breach). (’s cover was  $450 extra and (’s damages were $3,400, while (’s expected profit was $1,340. Held: ( wins. ( had right to withhold payment while ( didn’t have right to walk from project. The explicit language of the contract read that performance in a workmanlike manner was a condition precedent of being paid. The knocking down the wall was treated by ( as a partial breach, while (’s walking away was enough grounds for ( to terminate and cover at (’s expense. ( argued without success that contract was divisible into monthly periods. Court didn’t buy it because the contract was for a single project, the excavating part didn’t really convey any benefit unless all excavating occurred.

( has the option of treating (’s breach of workmanlike manner as a full breach and sue for damages, or consider it a partial breach, withhold payment and demand further performance.  

Installment Contracts §2-612 (class comment)

In contracts where periodic payments are provided, the contract is still for the whole; the periodic payments are meant only for convenience. What counts is the intention of the parties as to a portion of the performance. Does a half finished portrait have a half value of K price? No way!!

Turntables v. Gestetner (1976, p.836)  Anticipatory Breach allowed when reasonable doubt of credit      
( sold on credit goods to (. When it became apparent that the credit references ( gave were bogus, ( refused to deliver the goods (amounted to anticipatory repudiation). Held: ( wins. UCC §2-609 provides protection for seller when there are reasonable grounds to suspect buyer is insolvent, even if the suspicion turns out to be false. What matters is that the grounds for insecurity be reasonable. Damages accrue only by the time when actual repudiation occurs.

Restatement § 240 

Part Performance as Agreed Equivalents







If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised.

Trapkus V. Edstrom (1986, p.838) Will be on Exam!! 

When the parts of a contract are interdependent of one another, there is a strong presumption that the contract is indivisible. When performance is divided up into units or installments such that each past performance is corresponded in value by another performance of the other party then the contract is divisible. The test is whether had the parties thought of it, they would be willing to exchange the part performance irrespective of what transpired subsequently or whether the divisions made are merely for the purpose of required periodic payments as the work progresses.

Cherwell-Ralli v. Rytman Grain (1980, p.839)Anticipatory Breach; grounds for insecurity; unreasonable

On July 26, 1974 ( contracted to sell in installments “cherco” meals to (. ( was to ship according to weekly instructions and paid after 10 days. ( shipped goods as requested from July 1974 until April 1975, when ( didn’t pay most of the shipments. ( was concerned ( might not complete performance due to a decline in the market and shortages. ( orally assured ( shipments will continue as long as ( pays. ( put a stop on the check settling past dues when he heard from trucker that the shipment would be his last. ( stopped delivering goods. Held: ( wins. ( didn’t have reasonable grounds for insecurity, while his failure to pay “substantially impaired the value of the whole contract” amounting to breach of the contract as a whole. ( argued ( should have followed the insecurity methodology of providing a demand in writing of adequate assurance of due performance. However ( was well advised to protect himself by suspending further performance until getting assurances that ( will pay.

Reigart v. Fisher (1925, p.851)  Material breachs for SP          
( contracted to sell ( “about 7 acres more or less”. When ( learned that in fact the land was only 4.3 acres he demanded his downpayment back. Held: ( wins, SP granted. The defect wasn’t substantial enough with respect to the nature, character, situation, extent or quality of the estate. The shortage didn’t have importance nor was material enough to (’s enjoyment. ( wasn’t concerned about the acreage (the shortage represented only 6% of purchase price). Instead ( bought the estate because of its appearance. The SP was granted but with the abatement. The intent of the parties determines how substantial the breach was.

VI. The Rights and Duties of Nonparties

23. Third Parties Beneficiaries

Lawrence v. Fox (1859, p.855)  Sufficient consideration; Privity

Holly gave ( $300 on the condition he pays back to (. ( refused to pay ( because:

1. There was no proof that Holly owed money to (
2. Agreement to pay back ( lacked consideration, and

3. Lack of privity between ( and (.

Held: ( wins.

Lack of Consideration: The money ( received was the consideration for (’s promise to pay (, and the subsisting liability between Holly and ( wasn’t an obstacle for ( to recover from (. Farley v. Cleveland
Lack of Privity: Unlike in Farley, where ( expressly promised both ( and obligee, here ( promised only to obligee Holly. However when ( promised Holly, a duty was created establishing privity with (.

Dissent: was concerned about (s being sued twice, by ( and obligee. Also Holly could at any time instruct ( to pay the money to somebody else and the loan would still be discharged. ( had no control over the transaction and had no right in the fund, legal or equitable.

Seaver v. Ransom (1918, p.861)      
Mrs. Beman was about to die when she asked her husband (() to draft a will where she would give $1,000 to her niece and the house to ( for life, remainder to Society. When will was ready she said the house was to go to her niece, not to (. Since she was about to die there was not enough time to prepare a new draft, so ( suggested she signs the will and he would promise to leave the niece (() with enough money to make up for the difference. When ( died he left nothing to (. Held: ( wins. A trust was established for the benefit of ( when ( made the promise, and the beneficiary has a right to sue. This right is established when:

1. Creditor Beneficiary: there is a pecuniary obligation running from promisee to beneficiary (Holly owing Lawrence) or;

2. Gift Promise: contract made for benefit of wife or child, grounded on moral duty to provide for his family (present case) or;

3. Public Contract: public contract cases where government covenants for the benefit of its citizens or;

4. Donee Beneficiary: when at the request of a party to the K the promise runs directly to the beneficiary although he doesn’t furnish the consideration

Overlapping Duties (p.864)

1. Donee Beneficiary (Seaver): When gift promises are involved. Here promisee (Ms. Beman) could sue only in equity (SP) since there would be minimal damages to recover.  In Drewen v. Bank (1959) husband promised wife to give children 30% of his shares in will, in return for a divorce. When wife died husband revoked conveyance, but the court granted SP since husband’s promise was supported with valuable consideration (the divorce). But the beneficiaries, the children, could sue for regular damages.  

2. Creditor Beneficiary (Lawrence): When promisee has an economic interest in the promised performance, and a breach by promisor can both damage promisee and beneficiary and allow them both to recover.

Restatement §302 (p.865)

Intended and Incidental Beneficiaries:








An intended beneficiary is one ho has the right to effectuate performance of the promise, and 

a. performance of promise by [Fox] will discharge loan of [Holly], or

b. the circumstances show that [Holly] intends to give [Lawrence] the benefit of the promised performance

Incidental beneficiary is one who is not intended beneficiary.

Assuming Grantee of Land (p.867)
“Subject to Mortgage”: Risk to buyer is foreclosure.  If buyer does not pay, then the house is foreclosed but the bank can only sue the seller for damages above and beyond the costs of foreclosure.   Vendee takes over the land without the mortgage’s obligations. The unpaid balance will be deducted from the contract price, leaving the “equity of redemption”. To keep investment from being foreclosed, grantee will have incentive to pay remaining mortgage balance.

“Assuming the Mortgage”: Risk to buyer is foreclosure and the bank can sue for damages above and beyond foreclosure cost.  Vendee takes over the mortgage’s obligations too.

H.R. Moch v. Rensselaer Water (1928, p.872)  Limitation of the orbit of Risk;  Incidentals cannot sue
( contracted with city to provide water to fire hydrants. A building caught fire and flames spread to (’s property while ( omitted to furnish adequate water pressure to suppress the fire. Trial: ( wins. Appeals: Reversed. Lawrence v. Fox is not applicable here because the city (unlike Holly who owed money to Lawrence) didn’t have a duty to supply its residents with protection against fire. ( never agreed in the contract to answer for any loss from the failure to fulfill its obligation, otherwise it would demand a much higher compensation. Here ( is an incidental or secondary beneficiary without right for a cause of action. As for an action in torts, liability would be unduly extended by going beyond the zone of duty, that zone being their promise to the city to provide water.

Doyle v. South Pittsburgh Water (1964, p.876)  Rejection of limitaion of the Orbit of risk; sueing in tort                  
( contracted with city to provide water to fire hydrants for the “sole purpose” of fighting fires. When ( negligently failed to provide enough water pressure, ( sued for losses caused by fire. Held: ( wins. It was foreseeable to ( that breach of its duty would cause injury to 3rd parties, therefore ( owes duty to those falling within the foreseeable orbit of that risk of harm. ( wins in his cause of action for negligence, not contract.

Duties of Attorneys to 3rd Parties (p.881)

3rd party beneficiaries can sue attorneys, but ( must be specifically intended to be the beneficiary of the attorney’s undertaking. Generally there must be an “intimate nexus” between ( and client to make ( accountable to (. In some instances there is a potential conflict of interest between representing the attorney’s client or the beneficiary, although most of the time the interests are in line.  Generally reluctant to find 3rd party beneficiaries.

Robson v. Robson (1981, p.883)

Ray Sr. (() and Ray Jr. contracted to pay $500/month to the other’s wife for five years in the event any one of them dies or until they re-marry. Ray Jr. filed for divorce and contract was modified to relieve Ray Sr. from paying (. Two days later Ray Jr. died and ( sued as a 3rd party beneficiary with vested rights and modification should be set aside. Held: ( wins. In cases of creditor beneficiaries promisee can’t discharge promisor from his liability to beneficiary. There, pre-existing duties are transferred to a new party and beneficiary obtains a vested right the moment the contract is executed between B and C. A’s reliance upon performance of C creates a time-consuming diversion during which A looked to C for performance. Allowing B to contract and discharge his obligation to A to a steady stream of Cs, Ds, Es, etc. would amount to an unacceptable dilatory tactic for which A would have no remedy. Donee beneficiaries, on the other hand, don’t have their rights vested automatically upon execution of the contract for lack of pre-existing obligations. Creditor beneficiaries derive their rights to sue under the law of contract, while donee beneficiaries derive their rights from the law of gifts. Here the gift has not been delivered yet, and being contingent upon condition precedent of Ray Jr. dying before Ray Sr. (occurrence of which happened after modification), makes it revocable at any time before vesting. Court found sufficient consideration to support the modification, and besides ( had no standing in challenging sufficiency of same.

24. Assignment and Delegation

Introductory Comment (p.889)

Problems arise when 3rd party beneficiaries assign their rights to assignees, usually against the debtor’s consent. What causes of action these assignees can enforce? The traditional approach has been that assignee became an “agent” with power to sue on beneficiary’s behalf.

Chose in action: A proprietary right in personam, such as a debt owed by another person, or a claim in damages in tort. It is a right to bring an action to recover such debt, money or thing. Are all personal rights of property which can only be claimed or enforced by action, and not by taking physical possession. It includes rights of action arising from breach of contract. These rights should not be assignable to prevent the harm of encouraging  litigation by people having no connection with the injured party (laws against maintenance and champerty). The notable exception is assignment of debts, where the assignee wasn’t just maintaining another’s quarrel; he had become party to the quarrel.

Assignment 
= 
Undertake Rights

Delegation 
= 
Undertake Duties

Langel v. Betz (1928, p.893)   Assignments; Intention of parties; benefits and obligations      
( sold land to Hurwitz and Hollander with closing set for October 2. The contract was then assigned to Bendict who then assigned contract to Betz. The assignment had no delegation of performance of assignor’s duties. ( requested postponement of closing date to October 15 and ( accepted. At closing ( didn’t show up and ( sued for SP. Held: ( wins. Mere assumption of executory contract doesn’t imply assumption of duties of assignor due to lack of privity between assignee (() and vendor ((). ( may assume duties by conduct such as suing for SP, but short of that it would impose a new liability to assignee amounting to oppression and injustice. The court refused to follow the Restatement §328 (p.895) guideline that along with rights, duties are also transferred in the absence of language indicating the contrary. What matters is the likely intention of the parties. (’s request for postponement didn’t amount to privity or promise to assume obligations, it was only a request of time for further deliberations.

Assumption of Rights and Obligations by conduct (p.896)

The court looks at the intention of the parties as evidenced by assignees conduct. If assignee pays directly to vendor and “behaves generally” like vendee, then there will be a presumption that he assumed rights and obligations too.

Cook v. Lum (1893, p.896)  Donation: words are not enough; surrender of control; symbolic delivery        
( gave Kase $2,316 for deposit. Kase in return gave ( a paper containing a line of figures and an addition of them. ( then gave ( the paper with the intention of giving to ( the money in the hands of Kase. After ( died ( sued to get the money. Held: ( wins. The law of gifts requires that with respect to personal property, mere words of donation are not enough. There must also be a transfer of property, or alternatively, a symbolic delivery. The test is that the delivery must completely strip the donor of all control of the gift. The title doesn’t need to be perfect so long as after delivery of the note the donor can’t exercise a single act of ownership. Here the paper amounted to nothing essential for the dominion of the money. It wasn’t a voucher or receipt, and the money could have been collected without it.

Cooke v. Belzer (1987, p.898)  Gifts; Voluntary and Gratuitous     
Case involved donor conveying property to assignee so donor could avoid certain tax consequences. That amounted to consideration the assignee was providing for the transfer. A gift on the other hand, must be voluntary and gratuitous. 

Note (p.898)

Assignments transfer the property at that very moment. Contracts, on the other hand, can be executory and transfer takes place at a later date. An assignment amounts to a relinquishment of control by the assignor and a vesting in the assignee a present right of the property. The assignment must be manifested in orally or in writing, or by some conduct to that effect.

Cochran v. Taylor (1937, p.899) Assigning clauses; assigning on creidt                       

( gave an option to Chenault to purchase land for $115,000 at any time within 120 days, on condition that Chenault give ( written notice of his intention to buy the land. Before expiration of the option time ( revoked the option on grounds of lack of consideration, duress and fraud. Chenault nevertheless assigned the option to ( who provided notice to ( pursuant to the agreement, and sued for SP. Trial: ( wins. Option was nudum pactum and revocable at any time. Since the option involved credit to Chenault, it was not assignable to ( without a tender of bond executed by Chenault. Appeals: Reversed, ( wins. The contract said explicitly that it was binding “upon respective assigns”. ( tendered full amount and bond was no longer necessary.

Note (p.902) Unique v. Standard goods and Assignability; (like UCC approach)

Like in service contracts, when sale of goods is on credit or when goods are of a unique nature, the rights and duties are normally not assignable. However when the transaction is standard goods for payment, the deal is assignable.

Macke v. Pizza of Gaithersburgh (1970, p.902)  Assignment; Personal Services; Material Changes
Virginia leased to ( soda vending machines with clause to maintain the equipment in good shape and stocked with merchandise. Virginia was then sold to ( and ( terminated the contract since they chose Virginia over Macke for its skill, judgment and reputation, a more personalized service, commissions were always paid in cash and they always left a key to the machine for minor adjustments. Held: ( wins. The agreement wasn’t a contract of personalized services, but rather it was a license or concession. The difference between the service obtained from Virginia and ( didn’t amount to such a material change in the performance of obligations under the agreement as to justify non-assignability.  

British Waggon v. Lea & Co. (1880, p.905) Assignment of benefits; duties of Original Lessor/lessee 
Parkgate leased to ( car wagons with promise to keep them in good working order. Parkgate then assigned rights of payment and obligations to maintenance to ( pursuant to a liquidation proceeding. ( stop paying due to lessor’s incapacity to perform and due to lack of privity. Held: Π wins. The ( is obligated to pay.  The service w’as not for particular skill and Parkgate was still in existence, and could have subcontracted out the work to repair the wagons. Parkgate’s own incapacity to provide repair did not release ( from paying the Π.  

Crane Ice Cream v. terminal & Heating (1925, p.906)  Assignment; burden too great/reliance on credit                    
( contracted to sell ice to Frederick up to 250 tons/week with promise not to buy ice elsewhere and on credit of 8 days. Frederick sold business to ( and ( terminated contract. Held: ( wins. ( tried and tested Frederick’s character, credit and resources and learned what were his requirements. (’s new purchasing patterns were unknown to ( and could impose a great burden on (.

Allhusen v. Caristo Construction (1952, p.907)   Assignment; express provisions not to assign; covenant.             

( subcontracted Kroo to do a painting job. The contract had a clause voiding any assignment of the contract or any interest therein, or of any money due or to become due, without (’s prior consent. Kroo assigned the rights to moneys to (, without any delegations of contractual duties. ( refused to pay ( due to prohibitory clause. Held: ( wins. The clause was a personal covenant not to assign. While courts have upheld freedom of alienability, they haven’t compromised the freedom of contract. Here the plainest words were chosen to prohibit the assignment.
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