I.  Remedies for Breach of Contract
A. Goals of Contract Damages

Expectation – A promisee may have a claim for the value of his expectation as created by the promise.  This measure of damages attempts to put the promisee in the same position he would have been in had the promisor performed his promise.  (prospect of gainfrom the K)


*Benefit of bargain


*Putting the plaintiff where he would have been had the contract been performed


*Loss of value, difference in value


*Cost of completion

Reliance – The reliance measure represents losses incurred by the promisee because he relied on the promise.  The intent is to put the promisee in the same position he was in before the promise was made.  (Detriment party may have incurred by change of position)

Restitution – A promisee may be induced by the promise to confer a benefit on the promisor and then, because of the promisor’s breach, not receive the promised benefit.  The restitution measure is intended to prevent the unjust enrichment of the promisor.

(Interest in benefits conferred upon the other party)

Choice of Remedies:

1) Damages

2) Specific Performance – enforcement of K

3) Recission and restitution – if A pays B for car but B refuses to hand over car, A may rescind K and get back money (restitution)

4) Quasi – K – If A performed service in K but was not compensated can sue for  quasi-contract for the reasonable value of the performance rendered.

5) Tort action – may own tort duty as well as contractual duty in connection with performance.  

Types of Damages:

1) Compensatory – give P benefit of his bargain

a. The standard measure – loss measured according to the type of K involved and which party breached K.  

b. The individualized measure – Breaching party is liable for all losses resulting from his breach thtrta the parties as reasonable persons should have foreseen at the time K was made as likely to result form breach.  “consequential damages”

2) Punitive damages – NOT recoverable in breach of K

3) Nominal damages – Even if no actual loss can be proved, aggreviated party is entitled to a judgment for token damages (usually $1)

Hawkins v. McGee - P’s hand severely injured, D (Dr.) wanted to operate.  Claimed he could make hand 100% perfect.  Operation was unsuccessful.  For P.  
May a recovery for unsuccessful operation (breach of warranty) include award for pain and suffering? ( No.  Proper measure of damages = (value of good hand) – (value of his hand in present condition)
____________X________________

20%

60%


100%

X= where we were prior to surgery

20% = where we are now

Reliance
40% = $ to recover

+  also return $ of dr.’s fee

Pain and suffering—rarely found in contract law- has to do with physical integrity

Put client where would have been had he never entered the contract

Expectation

Patient would get 80%

P+S not included here, still would have existed due to surgery (if included would be double recovery)

Dr’s fee not included- also would have had to pay if contract successful

Sullivan v. O’Connor – Singer got nose job, disfigured nose.  Hard to calculate value of perfect nose (that’s why no expectation) -- Reliance damages are adequate and P+S from final surgery which she was not supposed to have to need.  (waived her claim on first 2 surgeries when entered into surgery).
Groves v. John Wunder - Groves owned undeveloped land, main asset = gravel.  Groves entered into K with D.  D agreed that over a seven year lease he would takeover the land, remove the sand and gravel from the property, leaving the area at a uniform grade.  D breached the contract deliberately stripping the land of the highest quality gravel and leaving the ground cracked and rugged.

Is cost to complete K the proper measure of damages even though it exceeds the potential diminution in value of the land?--> YES.  

It does not matter that the land would have resulted in less value had the contract been fulfilled.  The question is not whether the agreement was wise.  Construction K.  Law attempts to give the injured person what he was promised.  Compensation = amount to restore the land.

Restatement section 346 – allows aggreviated party in construction K reasonable cost of completion OR if completion would involve unreasonable economic waste, diminution in value. 
Peevyhouse v. Garland Coal & Mining Co. - P leased large portion of land to defendant for strip mining.  D was expected to smooth the surface following work.  K breached.  In trial Court recovered a judgment of $5000.  Supreme Court modified judgment to $300, b/c $5000 was more than the value of the farm had the work been done.
“No person can recover a greater amount in damages for breach than he would have gained by the full performance thereof on both sides.”  

SALE OF GOODS – 

Stnd. measure of damages = MP - KP (at time and place goods were to be delivered)
Acme Mills & Elevator Co v. Johnson – D agreed to sell wheat at $1.03 to P to be delivered later that summer.  K breached.  D agreed that he breached the contract but claimed that the appellant was not damaged in this breach.  

How much should damages be when KP exceeds MP on day of delivery?



Contract Price = $1.03



Market Price 7/25/09 = $0.97

In K for delivery of goods, buyer entitled to damages in amount MP exceeds KP.  Here, P was benefited, not damaged by breach.   No damages when KP > MP on day of delivery. 
LAND SALE K’s

Usually measure of damages = MP – KP.  Many states only follow that rule when buyer breaches, when seller breaches, buyer can recover any payments made on purchase price and expenses incurred w/ purchase, but does not allow recovery of MP –KP unless breach in bad faith.
Louise Caroline Nursing Home, Inc. v. Dix Constr. Corp. - K to construct a nursing home, Dix breached.  Auditor:  P suffered no compensable damages b/c cost to complete nursing home was w/in KP less what P had already paid D.  P objects.

May non breaching party recover damages from breaching party if breach does not cause injury to nonbreaching party? ( NO.  

Damages = cost in completing K minus KP not yet paid. = Cost of Completion.  

No damages when no actual loss
B. Limitations on Expectation Damages

Mitigation – non breaching party not permitted to recover damages that he could have avoided w/ reasonable efforts to minimize damage.

Duty to mitigate under construction K – there is no duty of builder to avoid cost of owner’s breach (by securing other contract during period in which he would have worked) – not required to take additional business risks.  
Builder is under duty not to increase damages by continuing to work after owner breaches K.

Rockingham County v. Luten Bridge Co. - Luten Bridge had K with the county to build a bridge.  After expending $1,900 in labor and materials, P informed by D that K was not valid and P should not proceed.  P continued to construct and sued for KP.

Can P recover full KP even though he proceeded w/ construction after being informed of D’s breach? ( No.

It was P’s duty to mitigate damages after being informed of D’s breach.  Remedy = profit would have received from performance—P cannot pile up damages by proceeding under K, to do so is to damage D w/out benefit since D no longer wanted bridge. 
Leingang v. City of Mandan Weed Board - P hired by the city to cut weeds in large lots.  Another contractor was hired to cut weeds in smaller lots.  P sued the city when he realized that they had breached their contract by assigning some of the larger lots to the smaller contractor.  
Damages should actually had be calculated as KP minus cost that it would have had to spend to perform duty (variable costs).  The other costs were deemed constant overhead costs which the plaintiff would have had to pay with or without the contract (fixed costs).  
Kearsarge Computer, Inc. v. Acme Staple Co. - Profits that were made and would have been whether or not breach occurred in K cannot be subtracted from KP in assessing damages to P for D’s breach.
EMPLOYER BREACH – 

When employer breaches, employee entitled to recover full KP, subject to duty to mitigate damages, regardless of what stage breach takes place.  

Duty to mitigate:  If employer breaches (wrongfully terminating employment) employee is under affirmative duty to exercise reasonable efforts to locate and accept position of the same rank, type of work, same locale, but not necessarily at same pay scale.  Burden is on employer to show that other jobs were available.  More unique employee’s trade and experience, more difficult it may be for employer to show available employment.

Parker v. Twentieth Century Fox Film Co. – P = actress who had K w/ D for movie production w/ minimum compensation of $750,000.  D breached and offered role in diff. movie.  P let new offer lapse and sued for breach.  

Does weongfully discharged employee have duty to accept available inferior employment? ( No.

Employee does not have duty to accept inferior employment simply to mitigate damages.  Here diff between movies was great, K’s were also different in amount of control given to P.  Reasonableness must be applied to rejection.
Billetter v. Posell - D employed P to work in a department store at $75/week plus a Christmas bonus of $500.  Midway through K, D notified P that she would now be working for $55/week on a different floor.  Unwilling to accept these terms, P quit and is seeking the $75/week she did not receive and the remaining Christmas bonus.  

When contract is fixed for a period of time then you do have an obligation and you can count on the fact that you will be entitled to damages for the remainder of the time promised in the contract.  The second job offered here was a diminishing job.  Damages = full KP, because she was not required to accept the lower job, losing her position and it was reasonable to say no.
BUYER’S DAMAGES FOR COVER UNDER INSTALLMENT K

Traditional Measure – standard measure for failure to deliver goods = amount by which MP > KP, if goods to be installed in installment, then damages = amount MP > KP the several dates of delivery.  Puts risk of change in MP on buyer, if buyer chooses to “cover” with a single K rather than “covering” on each separate date of delivery.

UCC Sec 2-712 – Allows buyer to recover for reasonable “cover” costs at time of breach, irrespective of MP on the separate delivery dates under installment K.    

Missouri Furnace Co. v. Cochran – (uses traditional method, see above)
A K for the sale and delivery of 36,621 tons of coke at the price of $1.20/ton to be deliver at rate of 117 each day, was breached by D.  At the time of the breach, 3,765 tons had been delivered by D.  After breach P made a new K with Hutchinson for 29,587 tons of coke at $4.00/ton.  P is suing for damages equal to the new price he’s paying Hutchinson and KP.

When seller breaches installment sales K, may buyer recover damages based on increased expense of a substitute installment K? ( No.
P may only recover excess of MP over original K as calculated according to several delivery dates.  If delivery is made in installments, measure of damages determined by MP at each time delievry should have been made.  –this rule puts burden on innocent buyer – UCC 2-712 (above) allows buyer to recover reasonable cover in such circumstance.
What he wants is Cover price – KP.  They give him the average market price – KP.  If you make a foolish contract after a breach, you will not be covered for the excess.
Section 2-712  Damages = Cost of Cover – Contract price + incidental damages, “may” cover

Section 2-713 Damages =  MP – KP, no cover or when cover was unreasonable  
DUTY OF NONREPUDIATING PARTY TO MITIGATE DAMAGES

Most courts hold that repudiatee owes a duty to mitigate damages arising from repudiation, if he fails to do so, he is not entitled to recover damages as he could have otherwise avoided.  If repudiate is in midst of performance, he owes duty to stop, unless doing so will involve greater damages than completing the tender (if leaving ½ manufactured goods results in total waste).  If repudiatee is supposed to receive performance, he must, look elsewhere after reasonable period of time for the performance that was due under K.  
SELLER’S RIGHT TO RECOVER FOR BUYER’S REFUSAL TO PURCHASE UNDER K FOR SALE OF GOODS

· Seller has right to sell the goods in commercially reasonable manner.  If she does so, can recover from buyer difference between KP and resale price, not KP – MP.  

· If does not resell, limited to KP – MP (UCC 2-708).  

· If seller does resell she is not accountable to buyer for any profit made on resale (UCC 2-708).
· If goods are identified w/ K and cannot resell, goods after reasonable period of time, seller may recover full KP.
Neri v. Retail Marine Corp. - P agreed to buy a boat from D for $12,587.40 and gave a down-payment of $4,250.  D ordered boat from manufacturer, days later, after the boat had already been delivered D, P informed D that he no longer could purchase the boat due to medical problems which would result in P being unable to make the payments.  D refused to refund DP, sold boat months later for same price, P sues to regain DP

May seller recover lost profits and incidental damages when buyer repudiates K and seller then resells for same price? ( Yes.
UCC 2-708 = standard measure for buyer repudiation is excess of KP over MP at time and place of delivery + incidental damages.

· If this measure does not put seller in as good position as would have been had K been performed, then damages = lost profit and incidental damages.

· Fact that D was able to resell boat does not make stnd measure adequate here b/c would have sold 2 boats w/out breach. 
CONSEQUENTIAL DAMAGES – Parties liable for losses resulting form breach that were reasonably foreseeable at time of breach.  Where special circumstances known by both parties at time of K, breaching party may have assumed liability for additional damages (restatement 1st Sec 330; UCC 2-710)

Hadley v. Baxendale – P’s are in mill business, mill stopped working when a crank shaft broke.  Shaft was taken to D’s business, well known carrier, to be sent to Greenwich to be fixed.  P’s were told that the shaft would be delivered by the next day, D’s delayed and therefore P’s lost profits since the mill wasn’t operating.  D was not informed that mill would not operate until shaft was repaired.
What is proper measure for damages when “special situations” exist where actual damages are greater than natural consequences of breach?
Normally damages are those which arise naturally form breach.  Damages b/c of special circumstances should be assessed by jury against D only if they were reasonably w/in contemplation of both parties as being probable consequences of breach.  
Special Circumstances, D liable if:


Actually knew


Foreseeable
Lamkins v. International Harvester Co.

A tractor was sold.  The buyer told the seller at the time he wanted lighting equip. for the tractor. Seller promised to get it to him within 3 weeks.  It took 1 yr to get the lighting equip to the buyer.  Over the course of waiting the buyer was unable to plant and harvest a 25acre tract on his farm because he didn’t have proper lighting.  
Is seller liable for damages covering price of the crops?

Since the potential for such damages were never expressed to the seller he cannot be expected to have known they would be lost.

Victoria Laundry Ltd. v. Newman Indus, Ltd

A boiler was supposed to be delivered to P on June 5.  On June 1, however, the boiler was damaged and was unable to be delivered to the plaintiffs until Nov.  P sues for damages, loss of business.  
Court holds P’s can recover business profits during June-November, but cannot recover for certain K’s which D at the time of the contractual agreement was not told about.  “In cases of breach of contract the aggrieved party is only entitled to recover such part of the loss actually resulting as was at the time of the contract reasonably foreseeable as liable to result from the breach.”
CANNOT RECOVER FOR MENTAL DISTRESS DUE TO BREACH
Valentine v. General American Credit, Inc. – P fired by D, claiming D breached employment K.  Sued for monetary loss, mental distress and exemplary damages.  
In absence of express contractual provision guaranteeing job security, is an employee entitled to damages for mental distress due to employer’s breach of K. ( No. 

Employer can terminate for any reason.  Even though mental distress may be foreseeable under Hadley v. Baxendale, general rule denies recovery for mental distress, since it would be recoverable under most breaches.  Primary purpose of employment K is economic not personal.  Mental distress damages recoverable in personal cases of marriage, childbirth, deprivation of liberty.  
Restatement 2d §353

Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm or the contract or the breach is of a kind that serious emotional disturbance was a particularly likely result.
DAMAGES NOT MEASURED BY COSTS SAVED TO BREACHING PARTY
Freund v. Washington Square Press, Inc. - P granted D exclusive rights to publish P’s work.  P got $2000 advance; supposed to get 10% of retail price in royalties.  Refused to pub.  
May damages for nonbreaching party be calculated according to money saved by defaulting party? ( No.
Unlike construction K, the value to P was royalties, not books themselves.  Damages intended to compensate for injury caused by breach.  Awarding P cost of publication would confer greater advantage to him than D’s performance.  P’s expectation was the advance and the royalties.  P got advance, but did not provide sufficient evidence of what the anticipated royalties would have been, therefore only nominal damages appropriate.
C. Alternative Interests:  Reliance and Restitution

CONSEQUENTIAL DAMAGES ARISING FROM BREACH OF PERFORMANCE K

Chicago Coliseum Club v. Dempsey – D contracted w/ P to promote fight w/ Harry Wills in September.  By terms of K, P was to spend large sums of money to promote the fight and D was prohibited from engaging in any other boxing matches prior to scheduled fight with Wills. D repudiated K by telegram.  P sought and obtained restraining order prohibiting D from involvement in other fights and also sought damages on four accounts.
Can P recover lost profits it would have made had the boxing match been held? ( No

Not reasonably ascertainable, dependent on variables.

Can P recover expenses incurred prior to signing of the agreement? ( No

Damages for breach limited to those from natural flow of breach, obligations 

Assumed prior to K are speculative.

Can P recover expenses incurred in attempting to restrain D from engaging in other fights and forcing D to comply w/ terms of his agreement w/ P? ( No


Absent provisions for legal fees in K, once P informed of breach, proceed at own 

risk. 

Can P recover expenses incurred after making the agreement, prior to the breach? (Yes

Items of necessary expense in the furtherance of the performance are recoverable.

Security Stove & Mfg. Co. v. American Ry. Express Co. - P hired D to transport oil/gas burners from Kansas City to Atlantic City in time for a convention in which the P hoped to interest distributor.  D promised it would be delivered if they received the packages by Oct 4.  The P got the packages to D by Oct.2.  Once at the convention P realized only 21 of the 22 boxes had been delivered and the most important one was missing. P recovered expenses incurred by relying upon the contract.
Profit line – What are profits of presenting products at convention?  In this case so speculative.  May get no orders what so ever.  
Reliance measure of damages (Expenses after K for transportation was signed before breached
Anglia Television v. Reed – P w/ D to star in a play for TV.  On telephone the 2 parties made an agreement that Reed would film, four days later Reed’s booking agency contacted P and notified them that D was already booked during those dates and that he would have to break K.  After trying to find a replacement, P sued.  
P was unable to claim loss of profits b/c they would have been hard to ascertain, instead recovered wasted expenditure from organizing the production.   

Three points on reliance (Dempsey, Security Stove, and Anglia Television)

· Any expenses incurred on reliance on K before signing are risky.  (In Security Stove, lines blurred-- Expenses incurred before signing can be recovered in this case because shippers have a common law duty to accept jobs so when make business plans cannot be said to have been gambling.) 
· Recoverability of fixed labor costs in the case of expectation.  When KP = saved costs – variable.  Reliance damages, look backwards.  Labor costs.  Fixed costs cannot be recovered.
· There is a ceiling to the damages- In reliance you can’t profit from the breach.  Let’s say we knew how much Chicago Coliseum would have made 1Million dollars, but Chicago Coliseum knows they spent 1.2 Million, is it possible to recover 1.2 M when knew wouldn’t have made more than 1M.  Def shouldn’t have to pay for P’s bad business decision. Reliance can never put P in better position than would have been in performance of K.  

RELIANCE ON A VOID PAROL AGREEMENT WHERE D IS NOT BENEFITED

Boone v. Coe – P (farmers in KY) entered K w/ D who promised to rent farm in Texas to them for a year if they left businesses and homes in KY to move to TX.  D also promised to build house for P’s .  P’s moved and D refused to perform.

Will recovery expenses incurred and time lost in reliance on a K that was unenforceable under St. of F. be granted? ( No.

An oral agreement for lease of land for one year, to commence at future date is required by S. of F. to be in writing.  

Expenses incurred in reliance cannot be recovered b/c D received no benefit from P’s performance.  If D received benefit, an exception may be made to enforcement of such oral Ks at least where P relied to substantial detriment.  Since D received no benefit here from P’s performance, he is under no obligation to pay for expenses that P’s incurred.  
RESTITUTION puts D where would have been prior to quasi K – but no restitution here.

RECOVERY IN RESTITUTION DESPITE ACTUAL LOSS IF K HAD BEEN PERFORMED

United States (Coastal Steel) v. Algernon Blair, Inc. – P had contracted w/ D to supply certain equip as part of D’s construction.  P performed 28% of subK before terminated performance, citing D’s refusal to pay for crane rental.  P sued to recover for labor and equip furnished.  

May a party recover in restitution even if it would have recovered nothing in a suit on the K? ( Yes

Promisee upon breach has the option to forego any suit on K and claim only reasonable value of his performance.  This is true even if complaint joins a QM claim w/ a claim for damages from breach of K.

D has to retain benefits, conferred at P’s own expense, w/out having fully paid for them.  This entitles P restitution in QM.  This is appropriate regardless of whether P would have lost money on K and been unable to recover value of performance. CS would’ve lost these costs on a real K (i.e. EXP was neg.), they could recover on QM b/c of unjust enrichment to D.  

( *when REST is in favor of innocent party, then award can go beyond the K price.

P expects loss:   P can recover in quasi-K QM. There is no obligation to mitigate . U.S. v. Algernon-Blair
Kearns v. Andree - P contracted to sell house to D.  Painted and wallpapered to D’s satisfactions.  D broke K.  P sued to recover 1.  expenses incurred in finishing the house as D desired. 2. Repapering and painting for 2nd purchasers desires. 3.  Difference between contract and resale price.   

K unenforceable b/c terms of payment had been left undetermined.  If services show the parties expectations that compensation will be made, K assumed.  Therefore, sums for repainting and repapering cannot be recovered b/c incurred after D broke K.  But item (1) done under terms of oral agreement P can be compensated for under restitution.
Quasi K.  Only thing court willing to give him is restitution with no enrichment

**Restitution:  Value (enrichment) conferred to the D, OR value of services provided at request of breaching party.

Oliver v. Campbell - P agreed in writing to represent D as lawyer in D’s divorce.  K price = $850. Before court’s finding to grant divorce was signed, D fired P.  Reasonable value of P’s services found to be $5,000.  
Court held that P entitled to $300 = K price not yet paid.  

When employer breaches contract that employee has partly performed, employee may treat it as “rescinded”.  Here, however, P had “in effect” completed contract and remedy of restitution in money is not available to one who has fully performed.
RESTITUTION – ACTION BY EMPLOYEE IN DEFAULT

*Unintentional breach – If employee’s failure to perform is due to circumstances beyond its control, all courts permit for reasonable value of services rendered, not to exceed the K rate.

*Intentional breach – Whether employee who willfully breaches the employment K may recover value of the benefit conferred on employer is subject to conflicting views:

Earlier view – denied any recovery to the employee.  This result was viewed as necessary to deter contract breaking, and by the argument that one who breaches a K has no right to enforce any claim arising thereunder.

Modern view – permits breaching employee to recover for the value of the benefit conferred, not exceeding the KP, less damages incurred by employer as a result of breach.

Britton v. Turner – (Modern view, see above) P agreed to work on D’s land for 1 yr at a wage of $120.  After working 9.5 months, P stopped.  P sued alleging a count in QM that the worth of his work so far was $100.  
May an employee who voluntarily quits before termination of an employment K recover value of his services up to K amount? ( Yes.
Employee may recover benefit to employer, less damages employer suffered by reason of breach, w/ K providing amt of recovery.

To deny recovery would place employee who breached at earlier point in time in better position than one who substantially completes K, thus defeating policy of encouraging fulfillment of K’s.  Employer should not be allowed to receive a windfall at detriment of employee.  Value of services rendered, will capped by KP even if MP different.   
SUBSTANTIAL BUT DEFECTIVE PERFORMANCE OF CONSTRUCTION K
If builder has substantially performed but there are defects in building, damages are measured by:

· cost of repair or replacement to bring building to K specifications, if this can be done w/out undue expense

· if repair is not economically feasible, then the difference in the value of the building as built and its value if it had been constructed in accordance w/ specifications in K

LIMITATIONS  OF LIABILITY WHEN BUILDER SUBSTANTIALLY PERFORMS IN GOOD FAITH--
Pinches v. Swedish Evangelical Lutheran Church - P was hired to build an edifice for D.  The building varies form the requirements of the K in many ways.  Once D discovered the differences they objected to the changes. P acted in good faith and his deviance was unintentional.  Ds use the building for the purpose it was intended.  Formula = KP – (amount that the value diminished because of the Ps deviation from K)
Only works if:

· builder acted in good faith

· building is reasonably adapted for intended use

· requiring builder to pay would py inequitable hardship on him
P can’t sue on K.  since repair would req tearing down bldg and redoing, this cost is disproportionately large compared to KP, and so D must only pay KP - diminution in value

( P can recover in QM kind of REST minus damage done to other side.  

REMEDY FOR BUYER IN DEFAULT ON LAND SALE K’S
Problem raised here is whether a buyer who defaults after partially performing land sale has any cause of action against seller to recover amount already paid.

Restitution and forfeiture – If buyer seeks restitution of the money paid to seller, crt will face conflicting policies:  policy against forfeitures and unjust enrichment vs. a reluctance to permit a party who has breached K to take advantage of his own wrong.


Traditional view denies recovery

Modern view allows recovery - emphasize policy against forfeiture and seek to avoid unjust enrichment of the seller – permit buyer to recover all payments made in excess of seller’s damages.

Vines v. Orchard Hills, Inc. (modern view, see above) - 
P breached K to buy condo from D for $78,800when he found out that he had been transferred to a new location for his job.  P had given D DP of $7880.  Want DP back.  D refuses, condo now worth $160,000.

May purchaser who breaches K recover money paid that unjustly enriched seller? ( Yes.

Purchasers like P whose breach is not willful have a restitutionary claim to recover money paid that unjustly enriches seller –but P’s must prve D was unjustly enriched.  Court ruled that benefits to the seller attributable to rising market are rightfully theirs.  The relevant time to measure damages is the time of breach.  The burden of proof of lies with the P to prove that condo could have been resold at higher price at time of breach. 
D. Contractual Controls on the Damage Remedy

Provisions excluding or limiting amount of damages – K may provide that no damages at all may be recovered for certain types of breach (“exculpatory clauses”) or that damages are limited to a maximum sum.  
Stipulated damages provisions –liquidated damages vs. penalty-K may include provision stipulating a fixed, definite sum to be paid int eh event of breach, enforceability depends on crt find valid liquidated damges clause or an attempted penalty.

Penalty provisions unenforceable – the provision will be sticken form agreement and non breaching party limited to only whatever actual loss he can prove.

Liquidated damages provision may be enforced – damages clause in good faith effort by both parties to estimate actual damages that would ensue from breach

K terminology is not determinate of wheter a clause is penalty of liquidated damages clause


-Liquidated Damages Requirements:

-At time K entered into, actual damages impractical or difficult to ascertain

-Amt agreed upon must be reasonable estimate of harm that would result from breach
City of Rye v. Public Service Mut. Ins. Co.-Developers built 6 buildings out of 12 planned.  The developers had to post to P completion bond ($100,000) that included damages ($200/day) to be paid if further delayed.  D was surety on bond.  Work on additional buldings delayed.  When delay exceeded 500 days, P sued for entire bond.

May a party recover K damages when amt specified in K does not bear any reasonable relationship to pecuniary harmsuffered from breach? ( No.

P has no authority to get penalty from developers.  Liquidated damages here are no enforceable b/c they constitute a penalty/forfeiture.  No evidence that $200/day liquidated damages bears any reasonable relation to P’s harm.    
Muldoon v. Lynch - P sued to recover KP for building a monument to D’s decedent.  D stipulated a forfeiture of $10 per day for late delivery of the monument.  P was two years late in delivering because he couldn’t get a boat from Italy to San Francisco to deliver the marble.  Held that he could recover the KP because the clause was penalty and D’s suffered no monetary damages from the delay.
RST 2nd - Section 356 – Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.
Factors determining whether money fixed as damages is unreasonably large (penalty):

1. Reasonable to the extent that it approximates actual loss that has resulted from breach

2. Difficulty of proof.  The harder it is to prove that loss has occurred or of establishing amount with certainty, the easier it is to show that the amount fixed is reasonable.

LIABILITY LIMITED TO TOKEN AMOUNT

Fretwell v. Protection Alarm Co.- D installed and maintained burglary alarm in P’s home for $46/month.  K provided that in case of failure of system, D’s liability would be limited to $50 or P’s loss, whichever less, as “liquidated damages”, and if P wanted more protections, separate price for insur would apply.  D failed when burglary happened, P sued.
May a company limit its liability for breach of K to a token dollar amount? ( Yes.

K claims liquidated damages clause unenforceable b/c penalty, but K does not attempt to forecast compensation for harm, simply attempts to limit damages – which is no an agreement to liquidated damages or penalty.  Fact that referred to “liquidated damages” is irrelevant.  Limited liability b/c D was not insurer.
E. Enforcement in Equity

Specific Performance
1. Inadequacy of remedy at law

2. Unique goods/services

3. Difficulty of proving damages

4. Certainty

5. Administrability

6. No disproportionate hardship

Terms of K must be sufficiently certain for crt to determine what parties must do to carry out agreement

Only granted if remedy at law is inadequate (ie money damages insufficient to restore benefit of bargain to non-breaching party)

Denied if it will provide great hardship

Denied if unreasonably difficult enforcement

Granted even when SP would not be available to other party if he sought such relief

SP of Land Sales:
Compensation inadequate b/c peculiar locality, soil, market advantages which cannot be replaced by other land value.

SP OF LEASE

Van Wagner Advertising Corp. v. S & M Enterprises – P signed 3 yr lease for space on exterior wall of building.  Lessor sold building to D.  D sent P letter canceling lease.  
May party obtain SP of a lease covering “unique” billboard space? ( No.

SP available for breach in real property lease, but not awarded as a matter of course in leases.  Lease space was “unique” but this does not automatically make SP apply.  SP base don uncertainty of valuing property.  Crt could fix value of unique qualities of leased space w/ reasonable certainty.  P awarded damages through expiration of lease.
Curtice Bros. Co. v. Catts - D = tomato farmer, P = Operator of canning plant

D had K with P to sell his entire tomato crop from specified land to him.  D breached and P sued for SP.  
Palouskos v. Intermountain Chevrolet Co. - P put down deposit for truck to be purchased for $3,650 from D.  D returned down-payment.  P sues for specific relief.  Court finds that request for specific performance should be dismissed, because P has no unique situation in which monetary relief would not be adequate.

LACK OF MUTUALITY NOT FATAL
Laclede Gas Co. v. Amoco Oil Co. – P = distributor, D = supplier.  D agreed to provide propane to meet P’s needs,  P agreed to pay posted price + 4cents per gallon, P had right to terminate w/in 30 days.  After 3 yrs, D rationed propane supplies due to shortage, P protested.  D cancelled K.  P sought injunction against termination.  
Does P’s right to arbitrarily cancel the agreement w/out D having similar right  render K void for lack of mutuality. ( No.

P’s right to cancel did not render promise illusory.  No requirement that both parties must be entitled to SP to be granted this remedy.  Even if P could find other suppliers, cost of doing so would be considerable and not able to be estimated in advance.
SP IN EMPLOYMENT K’s


Neither employer nor employee may specifically enforce an employment K.  Denial of affirmative relief is based on difficulty of supervising enforcement of the decree and partly on undesirability of imposing an employment relationship on persons w/ serious disagreements.

EMPLOYEE SEEKING ENFORCEMENT

Fitzpatrick v. Michael – D employed P as personal nurse in return promised $8/week, life estate in home and automobiles.  P served for 2 yrs, D terminated P w/out benefits.  P sued for SP of K.
Will the court grant SP of a routine but intimate personal service K? (No.

May not be adequate remedy at law, but equity will NOT enforce K for personal services.  Court s are unwilling to impose relationships of personal character on unwilling parties.

Fullerton Limber Co. v. Torborg - D was hired by P to work in his lumberyard – signed K saying if quit wouldn’t work in any other lumberyard for 10 yrs within 15 mile radius.  After 7 years, quit to set up own lumberyard.  P sued to enjoin him from working in Clintonville.  Court was clear that 10 year limit was excessive – illegal restrain of trade.  

Negative – “do not compete”.  This clause important b/c may use knowledge against them.  Trained these people, if allow to switch to next best offer – you lose all your effort.  Good in that respect bad in respect that only can do 2 things – sit at home or take on totally diff. line of business.
Negative Injunctive Relief:  

1)
Need an independent competitive harm 

2)
Employee has extraordinary or unique abilities, (unique personalities, entertainers, athletic stars), or no comparable replacement exists.

•
No available replacement:  even though not one of a kind, if  employee is all that available in her specialty ct. may order an injunction.).

II. Grounds for Enforcing Promises

A.  Formality

Consideration = benefit received by promisor or detriment incurred by promisee

A gratuitous promise is a promise to make a gift which is generally unenforceable for lack of consideration.

Nominal consideration – A transaction involves nominal consideration when it is in the form of a bargain, containing a recital of bargained-for considerations, but lacks the substance of a bargain b/c neither party views each promised performance as the price of the other.  Nominal consideration will not make a K enforceable, except when an option or guaranty is involved.

ORAL PROMISE TO GIVE A GIFT

Congregation Kadimah Toras-Moshe v. DeLeo – P’s preacher visited decedent many times during illness.  Decedent gave oral promise to give $25,000 to P which P was going to use for a library named after decedent.  After death, P sued to get money from decedent’s estate.  
May an oral promise to give a gift be enforced after a promisor dies in the absence of reliance or consideration? ( No.
There was no benefit to decedent or detriment to P when promise was made, ie no consideration.  P did not rely on promise, simply expected.  

Charitable subscriptions may be enforceable only if in writing and involve consideration or reliance.

B. Exchange Through Bargain

Bargain = exchange in which each party views his promise or performance as the price of the other’s promise or performance.  
Legal Detriment = courts will normally find legal detriment when party obliges herself through a bargain to perform in a certain manner, even if the performance is not detrimental in the ordinary sense of the word.

Moral consideration doesn’t work.  Past consideration doesn’t work.
	
	W/ consideration or reliance
	W/ out consideration or rel.

	Written
	Definitely enforceable
	Not enf??? No such thing in this country.  Most courts find if its written it has consideration.  Automatically moves ( box

	Oral
	Footnote 1, enf?
	No enforcement


FORBEARANCE

Hamer v. Sidway – P was promised $5,000 by uncle if refrained form drinking liquor, smoking, swearing or playing cards until age 21.  When 21, wrote uncle who replied that he would keep it until he was a little older and accrue interest.  On death of uncle, executor D, refused P the money.
May forbearance to do some act, even though beneficial to promisee, constitute consideration? ( Yes.

Abandonment of legal rights in favor of a promise is sufficient consideration to support enforcement of that promise.  Here, nephew abandoned rights, this was sufficient consideration for enforcement not withstanding the abandonment was beneficial to the nephew or that he might not have engaged in the activity despite the agreement.
Moral considerations do not make K’s enforceable.
Earle v. Angell - Mary Dewitt promised nephew (P) that she would give him $500 if he attended her funeral after she died.  He did.  She left note stating her desires to her executor.  Court found that P can recover the money.  The contract to pay money after one’s own death is valid.  Non – completed gift, if really wanted to complete gift would have handed him the money. Other opportunities to go to work and make money other than going to funeral, this is legal detriment.  Would it matter that he would have gone to funeral anyway? NO, Section 81.  Quasi-bargain.  

RST, 2nd Sec 71 – Bargain = promise for a promise.  
RST, 2nd Sec 81 – The fact that what is bargained for does not itself induce the making of the promise does not prevent it from being consideration for the promise.

The fact that a promise does not of itself induce a performance or return promise does not prevent performance or return promise from being consideration for promise.

Whitten v. Greenley-Shaw - D = woman.  P = man, having an affair.  D drew up K requiring P to buy her a certain number of gifts and call her a certain number of times, etc.  There was condition imposed on D, though the agreement did say that D would not call P’s home.  P signed agreement.  P loaned D $$ for home, and took mortgage to secure promissory note.  D defaulted note.  P brought foreclosure action, D filed counter claim.

(Court finds it’s not legally enforceable.  Have something on each side, but his promises were not induced by his detriment.  He didn’t bargain for that detriment.  Mutual inducement is necessary.  

LOVE AND AFFECTION NOT ADEQUATE CONSIDERATION

Fischer v. Union Trust Co. – P, incompetent daughter, received warranty deed from father for home.  P gave father $1 for deed.  Father died, had failed to pay off mortgages so one was foreclosed.  P sues D administrator of estate for payment of mortgage.

May a promisor’s love and affection for promisee constitute sufficient consideration to compel performance of a purely executory K? ( No.

Love and affection motivated father, not sufficient consideration to compel performance.  One dollar is not sufficient consideration since its value is negligible in comparison to value of property.    
RST 2nd Sec 81 - The fairness of an agreed exchange is irrelevant.  As long as performance promised confers legal benefit or legal detriment and the K is not “unconscionable”
Functions of consideration, pg 194:  

· Channeling – seal to promise enforceability

· Cautionary – Require certain form of exchange to ensure that giver knows what he is doing , set it up as real exchange.  

· Evidentiary - Requiring writing

EQUAL CONSIDERATION NOT REQUIRED FOR VALID K

Batsakis v. Demotsis – During WWII P , Greek resident, loaned D, another Greek resident, 500,000 drachmae worth at the time $25 in return for written note to repay $2,000 US.  P sued.
Will a court inquire into the sufficiency of consideration to determine whether parties received equal value? ( No.

There was a valid K.  Courts will not determine whether consideration by both sides was equivalent.  D got exactly what she contracted for.
Modern rule of promises to surrender or forebear from asserting legal claim:  A promise to surrender or forbear from asserting a claim is sufficient consideration if the promisor’s belief in the validity of the claim is either reasonable or is held in good faith.  This rule has been adopted by RST 2nd sec 74.

Duncan v. Black – D sold 359 acrws of farmland to P. K included profits from 65 acres cotton.  County committee allotted on 49.6 acres cotton production, D made up difference the first year, but refused to do so after that.  P threatened suit, D gave P $1,500 note in return for promise note to sue, D failed to pay $1,500, P sued to recover value of note.
Is forbearance to sue on an unenforceable claim sufficient consideration. ( No.

In order for it to count as legal consideration, legal claim must be made in good faith.  After D made good on K for the first yr, he had done all that the K would require.  Inherently, K was illegal and in conflict with federal quota plan.  Forbearance to sue under illegal claim is not sufficient consideration.
Why crts enforce bargains not gifts:

1) Consideration  - parties mean to enter bargain for exchange.  Even in presence of formality, crts may decide not to enforce if consideration was not real.

2)  Bargains enforce betterment of society, moving goods from people who value them less to those who value them more.  Tool for general enhancement of welfare of society.

3) Policy Making.  Doing away with a lot of litigation – one party promises not to sue other – settlement.  Must insist on requirement of consideration.  Restatement leans toward law that favors settlements.  Good faith belief that K was valid.
Martin v. Little, Brown & Co. – P wrote D to tell them that one of their books had been plagiarized and that he had copy w/ highlights.  D wrote back inviting P to send it.  P did so.  P learned D was pursuing copyright infringement claim, and P demanded compensation.  D denied but sent him $200.  P did not cash check and sued.  
Is a volunterr entitled to compensation for his services in the absence of K?​​ ( No.

P never metioned compensation in correspondence w/ D.  Volunteered his services.  There is no basis for an inference of a promise to pay by D.  P is not entitled to recover on quasi-K on theory of restitution b/c D was not unjustly enriched b/c it did not wrongly secure P’s services.

People bring benefits against others and deserve no compensation 

1)  officious intermeddler – example gardner who fixes law against wishes – they get nothing

2)  Good Samaritan situation – more appealing version of intermeddler – crt will not compensate

Collins v. Lewis - P=deputy sheriff, D= owner of cows

P took cows from Kinne who was holding cows for D.  Upon learning who they belonged to P tried to return cows to D, D had no room for them.  P sent letter to D saying he was taking care of cows but charging D for care.  28 days later D sold cows.  Court found that it was an implied K.  D knew he was being charged based on letter.  D also accrued the benefit of the care when he sold the cows.  Shows intention to keep $$.  Different form Martin b/c acknowledges intention to receive $$.

C. Promises Grounded in the Past

Generally, promises made only out of a sense of honor or moral responsibility are not enforceable.  

Mills v. Wyman – P took in D’s son and cared for him when he was sick.  Son died.  D subsequently promised  to repay P’s expenses but later refused to honor promise.  P sued.
Is a moral obligation sufficient consideration? ( No.
Court says moral obligation is not enforced by court. 

Few exceptional cases: 1) bankruptcy, 2) K w/ infants, 3) statute of limitations

If there is mention of expectancy of compensation, good Samaritan or officius intermeddler can be upheld.  Once there is this notification, we can say that there is possibility of recovery on grounds that D was notified and did not disagree with terms.  

Doctor has professional responsibility to rescue( In so far as anyone acts in their professional capacity, they can bill person they help for services.
Webb v. McGowin – P was cleaning upper floor of mill and was about to drop heavy load when saw D below.  To avoid hitting him, P fell and sustained permanent injuries.  D promised to pay P monthly for life.  D died and payments stopped.  P sued to get payments.
Is moral consideration sufficient to support a promise? ( Yes.

Promisor received benefit (avoidance of injury) and promisee suffers detriment (disability), then moral obligation is sufficient to support a promise.

Difference between Mills and Webb:

Mills – promise was based on moral obligation where promisor did not receive a direct economic benefit even though promisee incurred expenses.

Webb – moral obligation arose out of past economic benefit tied directly to promisor
RST 2nd Sec 86:

(1) A promise made in reocignition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) A promise is not binding under (1) if:

i. The promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched or

ii. To the extent that its value is disproportionate to the benefit.

D. Reliance on a Promise

Reliance on promise to one’s detriment may operate as a substitute for legally sufficient consideration, making promise enforceable that otherwise would not be.  This concept is promissory estoppel.  
Kirskey v. Kirskey – D invited P to bring her children to his land and he would let her have a pace to raise her family.  P moved.  After 2 yrs, D asked them to move to a less comfortable house, then asked them to leave.  
Is a gratuitous promise legally enforceable after the promisee has suffered a loss and inconvenience in reliance on the promise? ( No.  D gave a mere gift, no consideration for enforcement of promise. 

NOTE:  This decision was before PE, this decision would have been reversed under modern courts.  

Modern trend:  To enforce promises that one relies on to her detriment so long as such reliance is reasonable and foreseeable.

RST sec 90:
A promisor will be estopped to deny the enforceability of his promise if the following elements appear:

1) Promisor made a promise that, although gratuitous, was the type of promise that might foreseeably induce the promisee to rely or to take some action

2) Promisee did rely thereon and her reliance was reasonable under the circumstances

3) As a result of such reliance, promisee has suffered a substantial economic detriment

4) Injustice can be avoided only by enforcing promise
( Remedy may be limited to extent of reliance, rather than recovery for full promised performance

APPLICATIONS OF PROMISSORY ESTOPPEL:

Allgheny College v. National Chautauqua County Bank – Johnson executed written charitable “subscription” promising to pay P $5,000 30 days after her death and instructed college to establish memorial fund in her honor.  Later, Johnson repudiated the gift.  30 days after he death, P brought this action against executor, D, to recover gift.
Does the duty to perpetrate the name of the promisor constitute valid consideration supporting promisor’s charitable subscription? ( Yes.

Duty assumed by P to perpetrate the name of the founder is sufficient in itself to give validity to the subscription as far as consideration is concerned.  The extent of the detriment or benefit need not be measured.    
Promissory Estoppel – promisee sustains detriment by virtue of promise.  Different from bargain in that no mutual inducement.  

PROMISE TO OBTAIN INSURANCE

East Providence Credit Union v. Geremia – P loaned money to D to purchase a car Loan agreement obligated D to maintain insurance on the car and contained option for P to carry insurance if D failed to pay the premium.  P sent D letter stating insur. Payments were not being made and they would take over.  D told them to go ahead.  P failed to pay, no insurance coverage when got in accident.  P sued D under breach of promise for amt of loan.
May a promise to obtain insurance be supported by forbearance of another to obtain insurance so as to create a valid K? (Yes.

There was consideration in this case since P intended to charge interest on the money used to pay insur premium.  Even if P did not charge interest, valid consideration would be found from D’s reliance to his detriment.
This is promissory estoppel – promise – “we will renew your insurance”. Fact that promise was made is not enough to enforce.  We need consideration.  We have it, promise on both sides.  To prove promissory estoppel would need to demonstrate that Geremia’s incurred legal detriment (Continued to drive car b/c they though promise would be enforced
Conditions for Promissory Estoppel:


1) Was there a promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee?

2) Did the promise induce such action or forbearance?

3) Can injustice be avoided only by enforcement of the promise?

PROMISE OF PERMANENT EMPLOYMENT

Forrer v. Sears, Roebuck & Co. – P was employee of D for many yrs.  P left as a result of health problems and began farm.  D induced P to return to work on part-time basis, one month later, D promised P “permanent employement” if P wpuld give up farm and work full time.  P did so, but was discharged 4 mos later w/out cause.
Does a detriment to an employee incurred in order to accept employer’s offer of permanent employment constitute consideration additional to services of employment, so that the employee may not be discharged w/out cause? ( No.

PE does not apply here b/c, although D intended to induce reliance, and P did rely, there is no need for the court to enforce the promise b/c D kept the promise made.  Offer of permanent employment is simply a promise to provide employment terminable at will.  D did not breach when discharged P w/out cause.  Detriment incurred by P does not constitute consideration for this purpose.  An employee must do something more, such as release a claim against the employer or purchase assets for employers benefit.  
Hunter v. Hayes Woman promised job, employer never went through with promise.  Crt enforced $700 for reliance.  Once you have boundary’s courts are more likely to enforce P.E.  What if she had been hired for one day.  She would get compensation for week of notice.  She would not be entitled to yr of salary.  Principle is “termination at will”.
Stearns v. Emery-Waterhouse Co.President of D met with P to discuss hiring him to run D’s retail store.  D gave P oral K of employment for 5 yrs at a salary of $85,000, but K was never put in writing.  P resigned old job, moved, worked for D for 2 yrs.  P fired.  P sued for breach of K. 
May an employee avoid Statute of Frauds b/c of his detrimental reliance on an employer’s oral promise of continued employment? ( No.

If D had an actual, subjective intention to deceive, he may not use St of F as a defense.  PE alone cannot be used to estop assertion of St. of F defense.  It is too easy for former employee to allege reliance on promise.  

St. of frauds applies b/c longer than 1yr.  St. of Frauds called so because its purpose is to prevent fraudulent testimony that K was for longer than really was – it says instead that long term Ks must be in writing.  
EXPENSES IN RELIANCE ON FRANCHISE GRANT

Goodman v. Dicker – D was distributor for Emerson radio, made represenetationd to P that P could obtain franchise.  P relied on D and expended $$ for salesman.  D indicated that franchise had been granted and that radios were being shipped.  In fact, no franchise granted.  P sued.
Was P’s reliance on D’s representations that P could obtain franchise sufficiently justifiable to estop D from denying K? ( Yes.

Recovery of lost profits should not be allowed b/c such a loss was not incurred as a result of P’s reliance (too speculative). PE will not allow recovery according to benefit of the bargain, damages measure by the injury suffered as result of reliance.
Why was K for franchise unenforceable? - - middleman told him that he had franchise – not acceptable – given agency problem.   Said application has been accepted, equitable estoppel = factual misrepresentation, intentional or not.  It might have been actionable had they asked for equitable estoppel.  Promissory estoppel would have been if they retracted promise after it had been made.
Promissory estoppel in context of gifts – 


Family relations – w/ in families presumption that thing are gratuitous out of love




Ricketts – grandfather induces her to quit job – high reliance.




Attempt to rescue families from what happened in Fischer – 
father’s gift 

to daughter that could not be enforced


Institutions – charitable subscriptions




More generous in crts – can be enforced


Business contexts- 




Insurance co. – promissory estoppel against insur. co. who had led 
them to believe insur was still in place




Reliance must be reasonable – can’t rely on insur if haven’t paid 

premium




East Prov  - said they would continue insuring family – K controls 
and crt willing to enforce and even if bargain theory came to no 
rescue, could enforce on promissory estoppel.




No gift – transaction of business, yet promissory estoppel applies


Employment – 


  

Termination at will doctrine – can fire employee or franchisee at 
will if not doing good job of selling products




Hunter v Hayes – induced to quit job b/c of promise of other job – 

damages = reliance, gets monthly salary she would have been 

paid.




Can use promissory estoppel so they recover more than what has 
been suffered – No.  Might consider doing so when the promise of 

employment has not been followed up even in part, once hired 

for even short period – not promissory estoppel.




Goodman v. Dicker – about calculation of damages – when 
possibility of damages is not perspective only possibility of 
damages is retrospective.  Sec 90 can lead to full enforceability of 
promise or mere recovery of retrospective damages (b/c derivative 
of tort)  


Statute of Frauds – bars enforcement of Ks not in writing .  Sec 139 confirms that 
ok to use promissory estoppel to enforce what is not in writing.

Real Estate – Sec 139 - part performance supported by all behavior of legal owner 

person who made initial promise.  Fraud on part of father to deny 
ever promising real estate.  Two frauds cancel each other and 
bargain goes back to being enforceable.  Apply cancellation of 
fraud to Stearns?  No.

Logic of 139 is fraud v. fraud.  No fraud in Stearn.  Next time 
prove fraudulent behavior of employer.  Only way to bypass St. 
fraud in long term employment K, is w/ fraud.  

AGREEMENT TO ALTER LEASE

Levine v. Blumenthal – 2 yr lease on retail shop, at end of one yr – D’s could not pay, landlord agreed to take reduced rent.  Disagreement – lessees say landlord didn’t expect difference.  Lessor says he expected the rest on account in future.  D surrendered premises to P.  P sued for unpaid rent.
Is an agreement to alter the terms of a lease enforceable if no additional consideration is given? ( No.

Payment of a part cannot be recognized as satisfaction of the whole unless there is an agreement supported by consideration.  Here, no additional consideration given by D in return for the promise by P to accept lower rent.  General economic difficulty is not consideration to support a promise to release part of debt.  Legal duty rule called that b/c already have duty to do something cannot offer it as fresh K.  
E. Promises of Limited Commitment

Mutuality of Obligation – Bilateral K = bargain consisting of an exchange of promises.  In order to be legally enforceable, each party’s bargained for promise must be legally sufficient consideration for its counter-promise – must have mutuality of obligation, both parties bound or neither bound.

Unilateral K – one side must make a promise and the other must perform an act.  No requirement for mutuality of obligation

Illusory Promise – Statement that has the form of a promise but is not a promise in substance.  When one makes illusory promise in return for real promise, neither are bound.  

Davis v. General Foods - P wrote to D claiming that she had a new recipe idea.  D responded thanking her and informing her that they would use their discretion as to any compensation for her.  P sues for compensation after disclosing recipe idea.  

It was an indefinite promise, the form and character of the promise leads to the conclusion that P did not rely on it as K but trusted fairness of D.  No legal obligation whatsoever.  Illusory promise by D.  They never obliged to anything and she is not obliged either.  
Nat Nal Service Stations, Inc v. Wolf – P operates gas station, D wholesalers. Promise was that as long as P bought gas from D, they would grant discount on each gallon purchased.  There was a legal obligation b/c both had accepted terms; P could have purchased through someone else, D did not have to accept order that P placed.  Each purchase was a new K.
No promise finds consideration in the other one.  Lack of mutuality.  Even though long term K unenforceable, even little purchase constitutes a small K w/ mutuality.  P gets all of discount.
§ 2-201 of UCC

if sales exceed $500, then you need writing, and contract needs to be signed by whoever you are trying to sue.  

Ex:  sale of $600, oral agreement, then a contract only signed by one party.  Repudiation at time of delivery.  seller really wants sale to go through and sues buyer.  what result?  buyer gets away with it, not bound to accept goods.  this is general, default rule.

(3) lists 3 exceptions where these kinds of contracts are enforceable:  a. if goods buyer agrees to buy are produced according to buyer’s exact specifications, b. if buyer admits that he did order goods up to a certain point, then contract is enforceable up to that point…this is just a matter of evidence, c. if buyer has already accepted goods and started using them.  cures statute of fraud problem through behavior.

Ex: buyer v. seller, with same situation as above.

seller breaches.  can buyer get specific performance or damages?  yes.

but, can seller have defense of lack of mutuality?  would say that buyer never signed and was not bound at all, so seller should not be bound either.  UCC § 2-201 eliminates this defense.

EXCLUSIVE CONTRACT

Wood v. Lucy, Lady Duff-Gordon – P was given exclusive K to place  D’s endorsement on the designs of other clothiers to place D’s own designs on sale.  D was to receive ½ of profits. D put endorsement on own clothing w/out permission of P or sharing profits, P sued.
Since P did not specifically promise to reasonable efforts to promote D’s goods and all compensation to D under K is to come form such efforts, is there a valid promise by P?
YES.  A promise that P will use reasonable efforts to promote D’s goods is fairly implied.  The circumstances of the K make such an implication reasonable:  it was an exclusive dealing K that D gave to P.  Any return to D was to come form P’s profits.  This meant that if D was to get anything as all P had to perform.
Omni Group, Inc. v. Seattle-First Nat’l Bank – Ds listed 59 acres of their property w/ Royal for $3,000/acre.  Royal offered property to P.  P offered $2,000/acre subject to feasibility report.  D accepted but asked P to agree to make improvements on adjacent land.  P accepted D’s additional terms and decided to forego feasibility report.  D refused to proceed w/ sale.
Does a promise become illusory if the promisor’s obligation is contingent on its satisfaction w/ a feasibility study. ( No.

Promise for promise is sufficient consideration to support K as long as promise is not illusory.  A condition precedent to purchaser’s obligation that depends on purchaser’s satisfaction w/ report does not render the promise illusory.  Condition does give P power to cancel but only under specified conditions. Satisfaction is bound by good faith.  If report says land is ok, in good faith I have to take it.
OUTPUT CONTRACTS

Feld v. Henry S. Levy & Sons, Inc – P, bread product retailer, entered K w/ D, wholesale bakery; D agreed to sell P all bread crumbs produced by its factory.  After 250 tons sold, D stopped crumb production b/c uneconomical.  P sued for breach of K.  
Does the seller under an output contract have good faith duty to continue production for the full K term even if K does not specify any level of production? ( Yes.
Agreements to sell all goods and services = output K.  UCC sec 2-306: output K is deemed not to be definite since it is held to mean actual good faith output; nor does it lack mutuality of obligation since the producer is required to operate in good faith and according to commercial standards of fair dealing.  Thus good faith and reasonable diligence is standard – not economic feasibility.  Good faith cessation of production terminates and further obligations.  D would be justified in good faith cessation.
Corenswet, Inc. v. Amana Refrigeration, Inc. - There was distribution agreement terminable by either party w/ 10 days notice.  K existing for 7 yrs before parties decided to terminate.  Fact that it is terminable does not make it illusory.  Corenswet claims Amana did not use good faith.  Given that we have general termination clause, express term in K prevails over good faith argument unless there is a specific statute in K.

Unconscionability – something so shocking in K or one party has extreme leverage over the other, that you would have to limit application of K.  

To say that the only way out is unconscionability is to say there is no way out of K.

Statute says – “Intimidation and Coercion”  

RETALITORY DISCHARGE

Sheets v. Teddy’s Frosted Foods, Inc. – P was employed as quality control directort for D.  P discovered lack of compliance w/ state regulations.  P brought problem to attention of D and was discharged in retaliation.  P brought suit for wrongful discharge.
May an employee be discharged for calling the employer’s attention to possible criminal violations by employer? ( No.

Generally K’s of permanent employment are terminable at will.  Public policy places restrictions on employer’s right to terminate.  P was possibly subject to criminal liability b/c of position w/in D.  P had responsibility to see company complied w/ labeling laws.  Chose between criminal liability and jeopardizing employment.  In such a situation retaliatory discharge is actionable.  Can you argue breach of K?  No, b/c it was terminable at will.    
III. The Making of Agreements

A. Mutual Assent – Requirement of Offer and Acceptance

Offer – A proposal by one party to another, manifesting a willingness to enter into a bargain, and made in such a way that the other person is justified in believing that his assent to that bargain is invited and, if given, will result in a binding K between the parties.  An offer thus creates a power in the offeree to create a K between the parties through appropriate acceptance.  
Offer must meet the following criteria:

1) Manifestation of present contractual intent (not just words of negotiation)
2) Certainty and definiteness of terms

3) Communication to the offeree

Factors considered:

1) The words used

2) Surrounding circumstances

3) To whom the proposal is made

4) Definiteness and certainty of terms

5) Written K contemplated, when is offeree bound-Immediately or after its in writing

Embry v. Hargadine-McKittrick Dry Goods Co. - P was employed y written K for one year under D in  k that terminated Dec 15.  He claims he spoke with D’s president several times about re-employment and on Dec 23 said he would not continue work until had written K.  President said “Go ahead, you’re all right”.  Fired in Feb.

Is mutual subjective intent necessary for K? ( No. 

Test is whether reasonable person would have believed D’s words and actions to mean what P believed.  Here reasonable person would have thought president’s actions were assen to to P’s demand for 1 yr K.  Meaning of words = question of fact.  

Kabil Developers Corp v. Mignot – P alleged that helicopter business owned by D orally agreed to perform services necessary for P to do construction. D did not perform and claimed there was no K.  P sued for expenses of hiring someone else.  

May a party to an alleged oral K testify as to whether he felt obligated to the other party? ( Yes.

A party may not be bound by a K merely b/c the other party felt that a K was entered into if there is no objective manifestation of assent.  The objective theory does not necessarily prevent a party from testifying that he acted in the belief that there was a K.  If P thought he was making K, he might have objectively manifested assent from his communications.
Court insisted in figuring out what Mr. Munroe thought at the time b/c he must have believed there was K.  Sets framework for his actions during negotiations.
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Under contract:

Expectation:  $2,000 (yearly pay) - $500 (he has already received) – (what he has been doing since being fired-mitigation)

Restitution:  Nothing if he got paid for the three months

Reliance:  He turned down other opportunity for $2,200 – would give him $1700 but cannot give him more than would get under expectation –CAPPED- so could get what would get under expectation.

Under Quantum Meruit:  

Presumption of gratuitousness possible?  Someone who has been doing something for money for so long, will rarely slip into position of donor.  Britton v. Turner – employee working for 9 mos.  McKittrick knows Embry has been taking services for everyday – hard to say they were impose don him.  

Restitution: $500

Under Promissory Estoppel – 

Take employment at will out of mind.  This was specified period of one year.  Would have to prove that you relied on it.  Assume if turned down other job offer.  We need detriment of reliance and injustice would result if we didn’t allow him to recover anything.  

Reliance:  Capped by expectation – 

New York Trust Co. v. Island & Transportation Corp - American Co wants to extract oil of Mexican land.  This is illegal.  They act like doing business a/ Mexican subsidiary.  Island oil establishes subsidiaries, to exploit.  Not enforceable b/c K not supposed to be made in first place.  No meeting of minds, neither party really believed it was a real thing.  
OBJECTIVE THEORY AND EMPLOYEE HANDBOOKS

McDonald v. Mobil Coal Producing, Inc – P worked for D until he “resigned” after he allegedly sexual harassed co-worker.  P claims resignation was actually a “dismissal”.  P sued for wrongful termination in violation of K set forth in employee handbook.
Doe employee handbook that provides guidelines regarding employment modify an at will employment relationship? ( Yes.

To be effective a K disclaimer must be conspicuous.  Matter of law to be determined by crts.  Disclaimed D relies on was included in both employment application and employee handbook, but was not sufficiently conspicuous to bind P.  D’s subjective intention is irrelevant; objective theory of K formation imposes K obligation on basis of outward manifestations of a party’s assent that is sufficient to create reliance by other party.  

Process guarantees procedure of termination – in contradiction of firing at will.  Clause buried in handbook.  
PE is in minority position.  We should try to salvage K idea—don’t move on to PE without really trying for K.  If disclaimer is inconspicuous, vague, we still have chance that it will be collaborated afterwards.  Whatever answers are in the handbook.  So many statements of good will.  May be found to be promise through: 

*Context

*Course of Dealing

REQUIREMENT OF DEFINITE TERMS IN OFFER

Mouton v. Kershaw – D was salt dealer, sent letter to P w/ price and shipping terms, concluding with a wish for an order.  P responded the next day with letter asking for 2,000 barrels.  D withdrew letter.  
Does a letter stating certain goods are available for sale at a specified price constitute an offer? ( No.

Original letter contained no particular quantity, enforcement would be difficult w/out terms.  Level of uncertainty is not reasonable.  If letter had told P that D would sell all salt P ordered at the price and terms specified—there would be binding K.

What does UCC tell us.  Formation – section 2-204.  We have assent and certainty.  Parties have intended to enter into K.  Can we rescue this kind of deal with 2-204.  Expectation.  Because of formal reasons, we come to conclusion that this is just advertisement.  Crt will insist on intent.  If D intended to be bound by offer would have used different language.

Acceptance = voluntary act by the person to whom an offer is made, by which such person exercises the power to create a K conferred upon by offeror.  It is the manifestation of assent in the manner requested or authorized by the offeror.  

Requirements for valid acceptance:

· Offer may be accepted only by the person to whom it is made

· To be effective, an acceptance must be unequivocal and unqualified
Terms of offer must be sufficiently clear and complete so that court can determine what the parties were intending, and can fix damages in the event of nonperformance.

Essential terms (explicit or implicit) to an offer:

· Parties to K

· Subject Matter

· Time for performance – if not specified crts will imply K to be performed w/in “reasonable” time from date of acceptance
· Price – if no price given but it is clear a price is intended, crt may imply a “reasonable” price (fair market value)
Crt will not imply terms when parties have imperfectly covered them – ie crts will not “remake K for parties”
UCC Sec 2-204 – In contracts for the sale of goods -- As long as “the parties intended to make a K and there is a reasonably certain basis for giving an appropriate remedy,” the omission of one or more essential terms does not render an offer invalid.  

UCC 2-305 – 1b if parties fail to agree – reasonable price would be one agreed upon by appraiser or one by linear estimation.  

Joseph Martin, Jr. Delicatessen v. Schumacher – P signed a 5 yr lease w/ D which provided that P would pay a graduated rent over the term from $500 to $650.  K allowed P to renew the lease for an additional 5 yrs, at rentals “to be agreed upon”.  P gave notice of renewal, D required $900/month.  Expert stated fair market value = $545.

Is a renewal provision in a lease enforceable if it specifies that the rent is to be agreed upon by the parties and the parties cannot agree? ( No.

A party to K must assent to the obligation before the crt will require him to perform it.  Definiteness as to material matters is essential in K law.  An agreement to agree by it self is not enforceable.  UCC would give meaning to uncertain terms, but UCC does not apply in real estate.

LETTER OF INTENT
Empro Mfg. Co. v. Ball-Co Mfg., Inc – D floated its assets on the market, P, an interested buyer, sent D a “letter of intent” to purchase the assets for the specified price.  The letter stated that P’s purchase “shall be subject to the satisfaction of certain conditions precedent to closing including, but not limited to” a definitive agreement and the approval of P’s shareholders and board of directors.  The parties could not agree on the security for the balance of the purchase price to be paid by P.
Is a letter of intent enforceable if it is contingent on the completion of a definitive agreement? ( No.

P claims the parties intended to be bound.  But such an intent is not subjective; it must be objectively reflected in the written agreement.  When parties make an agreement “subject to” a later definitive agreement, they manifest an intent not to be bound.  Nothing in K suggested it was a one sided commitment that would give P an option, binding only on D.  

Was there a K?  Leave terms open.  Letters of intent seem to bind parties but keep open terms.  Practical device to push forward agreement, but with no enforceability at all.  

Wheeler v. White - Wheeler v. White –D agrees to obtain $70,000 loan for P which would enable P to construct a commercial building on land that P owned.  In return, P promised to pay D $5,000 and a 5% commission on all rentals.  D told P that he would have no trouble obtaining the money and that if he did D would make the loan himself.  D urged P to demolish existing building on land which had reasonable value of $58,500.  Relying on D’s  statement, P destroyed the old building.  D then told P  he would not provide the loan.  P sued D for breach of K to secure loan and claimed that even if K not enforceable, D is estopped from asserting insufficiency.  D claimed that no K was formed b/c essential elements were left out of K and that PE did not apply.  

When promisee acts to his detriment in reasonable reliance on an unenforceable promise, may the promisee recover damages. ( Yes, for P. 

An otherwise unenforceable promise may be sufficient to recover damages under RST 90 1st “A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such an action of forbearance is binding if injustice can be avoided only by enforcement of the promise.”  P may be compensated for foreseeable, definite and substantial reliance.  There is NO K, P’s recovery limited to reliance damages measured by detriment sustained.
Ambiguities:

Latent ambiguity – where the offer or acceptance itself appears certain, but an uncertainty arises in light of extrinsic facts.  Example:  A accepts B’s offer to sell “my automobile” and it turns out that B in fact owns 2 automobiles

Patent ambiguity – where the uncertainty is obvious on examination o fparties’ expression, ie where the words or acts are themselves uncertain in meaning.  Example:  A offer to sell “my property”.  Here there is probably no enforceable K—no certainty or definiteness.

Where parties are unaware of ambiguity:

If both interpretations are reasonable and neither party knows or has reason to know of ambiguity, there will be binding K only if both parties subjectively intend the same thing, if they attach different meanings – no K. (see Raffles)

Where both parties are aware:
If both interpretations are reasonable and both parties and both know the words are used in ambiguous, there will be K only if  both parties attach same meaning to uncertain words.

If only one party knows of the ambiguity:

If one party knows and the other does not, there is a binding K based on what the innocent party subjectively intended.  

If offeror makes a mistake in his choice of words, there is a binding K on the terms expressed by the offeror unless offeree knew or had reason to know of offeror’s erroneous choice of words.  

Unilateral mistake – If only one party is mistaken as to some material fact and the other party is not chargeable with knowledge of the mistake being made by the former, there is an enforceable K.  

Mutual mistake – If both aprties are mistaken as to material fact when they enter into the K =, the K is voidable by either party if:

i.) enforcement would make performance by that party significantly more burdensome than it would have been absent the mistake. And 

ii.) the fact in question was not one as to which the parties realized there was doubt at the time of bargaining.

NO MUTUAL ASSENT WHERE LATENT AMBIGUITY EXISTS
Raffles v. Wichelhaus D agreed to buy cotton to be shipped by P to England from India aboard a ship called “peerless”.  D refused to accept delivery, indicating that he meant the “Peerless” leaving Bombay in Oct. not a different ship “Peerless” leaving in December.  P sues for breach of K.

Where K is subject to two possible interpretations and parties contracted with different interpretations in mind (neither knowing of the other’s interpretation, nor having reason to know thereof), is there mutual assent?--> No, for D.
There was latent ambiguity in K,  No K b/c no meeting of the minds.  
B. Control over Contract Formation

Cobaugh v. Klick-Lewis, Inc

Frigaliment – chicken case –

Allied Steel & Conveyors, Inc v. Ford Motor Co.

Davis v. Jacoby

Jordan v. Dobbins

Petterson v. Pattburg

Brackenbury v. Hodgkin

