 K Outline
I.  Damages for Breach of K-  the goal of the damage remedy at law is to compensate the aggrieved party, not to inflict a punishment upon the party in 
breach (i.e. no punitive damages.)  We want to try to put the 
injured party in as good a position as the party would have been had the contract been fully performed.

Goals of K remedy:



1.  compensation




2.  prevent unjust gain




3.  to deter breach (rare)




4.  punishment (rare)


A.  The Three Damage Interests available to compensate injured party.



1.  expectation-  the court attempts to put the promisee in the position 




   in which the promisee would have been had the 





   promise been performed (ie, had there been no 





   breach).  Damages don’t include costs the P would have 




   occured had the promise been performed.

Hawkins v. McGee- Dr. promises to fix hand.  Makes it worse.  Ct gives damages that are difference between value of hand as promised and as delivered after operation.



2.  reliance-        the court attempts to put the promisee (non-breaching 




   party) back in the position in which the promisee would 




   have been in had the promise not been made.  The P may 




   elect to sue for reliance interest, but if so expectation acts 




   as a limit on reliance.

Nurse v. Barnes- D rented to P use of iron mills for 6 monthes.  P spent 500 on supplies.  D breached.  Ct awarded damages to cover P’s reliance costs.



3.  restitution-    the court attempts to put the promisor (breaching party) 




   back in the position in which the promisor would have 




   been had the promise not been made.  Two types of 




   restitution:           

a.  on the K (used when can’t get exp. or reliance) 

or 






b. off the K (used to prevent unjust enrichment).  






   *Restitution is not  limited by expectation, thus if P enters 



     into losing K he SHOULD elect to sue off K for 





     restitution.

4. Generally, since parties usually enter into profit making contracts 
     expectation yield the highest award of damages, followed by reliance, 
    and finally restitution.



B.  Generally, the courts seek to protect the injured non-breaching parties 


      expectation interest.

Tongish v. Thomas- D breached contract to sell seeds to P.  P had third party contract to sell seeds for profit.  Ct chose between two forms of reliance: lost profits or mkt price-K price.  In this case conflicting UCC statutes, but the more specific statutes should control unless compellin reason not to.  Illustrates how expecation interest can vary

Usually:




1.  In a contract for sale of goods- damages are measured by the difference 

between the K price and the market price at time of breach.  

2.  Contracts for sale of land- damages are measured by the difference 
     between the contract price and fair market value of land at time of breach.



3.  Employment contracts- When employer breaches, damages is the full K 


     price (less mitigation).  When employee breaches, damages is whatever 


     it costs to fully replace the employee.



4.  Construction contracts- if breached by owner, damages are profits that 


     would have resulted from the contract plus any costs expended.  If 


     breached by builder, owner is entitled to cost of completion or, if highly 

     disproportionate to value received, the loss in value of property due to 


     breach (see diminished value, D.).


C.  Formulas for finding expectation:



1.  Gross expectancy - expenses saved, or



2.  Net Expectancy + actual expenses spent, or



3.  “I am in -x position.  I expected to be in +x position, how 



       much do I need to get there.”



4.  Restatement 2nd- injured party had right to expectation 




     interest as measured by:  





a. the loss in the value to him of the other party’s performance 



    caused by its failure, plus




b. any other loss, including incidental loss caused by breach, less




c. any cost or other loss avoided for not having to perform.


D.  Cost of completion v. Diminished Value



Cost of completion= the cost the D must pay to actually perform promise.



Diminished value= the loss in value the P suffered due to breach. value in 


                               land as promised - value as delivered.



1.  In most cases, cost of completion is equal to the diminished value 


     due to breach.  However, if they are not equal the court must elect 


     between these two versions of expectation interest. 




a.  Argument for “cost of completion”:





1.  Achieving actual result was what was promised, should 




      compensate enough to “buy” that result if choose to.

2.  Cost to perform should have already been factored into K

Groves v. Wunder Co.- P leased property to D and D promised to level ground after use of land.  D willfully breached leveling of land aspect of K.  Cost of doing job is 60K, but value of land if completed would only increase 12K.  Both are exp. interests.  Ct  applied cost of completion.




b.  Argument for “diminished value”:




1.  D shouldn’t be penalized.





2.  If K was performed, P wouldn’t have gotten value of 




     performance, only increased value from performance.  



   
     Shouldn’t unjustly enrich them.

Peevyhouse v. Garland- P leased land to D.  D agreed to do work on land after use.  D breached work aspect.  Cost of performance is 29K, diminished value is 300.  Ct gave diminshed value because performance disproportionate to value expectected.  Ct. disregarded subjective value of getting land fixed by P.

* Restatement says you can do either, but use diminshed value when cost of performance is greatly disproportiante to value received or when performance creates large economic waste (knocking down of building).

 Efficient Breach- Posner says if breachor can pay victim money damages so 
 
 that they are indifferent to performance, and breachor would pay less than cost of 
 
  performance, then breach is beneficial to society.  We want this.  Thus, supports diminshed value view.  P would be in just as good a position, and D would pay less. 


E.  To determine damages where buyer breaches and buyer has made down 
 
 payment (NERI):


Neri v. Retail Marine- P contracted with D to buy boat.  P made d.p.  P got sick and could not fulfill K and breached.  D kept d.p.  P sued for return of d.p.  Ct used UCC-2-718/2-708 to guide through d.p. restitution process.



1. Buyer’s damages= mkt. price - unpaid K price



    Seller’s damages=  unpaid K price - mkt price



2.  Start with 2-718 (2) to find buyers right to restitution; 



3.  2-718 (3) says figure in (2) may be offset if seller establishes right to 


     recover under another section.




a.  offset can be constued two ways:





1.  cumulative- $500 penalty





2.  alternative- completely replaces 2-718 (2)


4.  Seller has choice of 2-706 and 2-708:




a.  2-706=difference between resale price and K price.




b.  2-708=depends on how you read “offset”





1.  If cumulative:  add money found in 2-718 back to seller 




     first, then unpaid K price - mkt price., then add 2-718




2.  If alt.:  eliminatre unpaid, full K price minus mkt price.



5.  Hypo: see worksheet.



6. Seller is hurt when K price exceeds mkt price; buyer is hurt when mkt 


    price exceeds K price.

II.  Three Limitations on recovering Expectation Interest  

* Expectation interest provides the normal upper limit on K damages.  However, 
    court must consider 3 limitations.  Begin with expectation interest and then apply 
   these limitations.  If P cannot accurately prove what expectation interest is then the court may end up rewarding reliance or restitution interest.



A.  Remoteness or foreseeability of harm (restatement)

* Damages caused by the breach must have been either generally or    specially foreseeable at the formation of the K  Damages are not 
   recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was 
  made. 

Hadley v. Baxendale- P owned steam engine.  Used D’s ervce to deliver broken shaft to be repaired.  D nelgligently didn’t deliver shaft on time.  P sues for loss of extra profits and expenses due to D’s breach.  Ct said D not liable for damages which it had no reason to foresee as result of breach.  Had to be probable result or communicated to parties.




1.  Loss may be foreseeable as a probable result of a breach 



     
     because it follows from the breach:





a.  arising naturally in the usual course of events (general) or





b.  because of special consequences that are 






     reasonably in the contemplation of the parties (special); 




     contemplation is determined by what info P 





     conveys to D at time K is made. 

* Even if D did not actually foresee probable damages, if reasonable man would have   

   contemplate them, then they are considered foreseeable.

2.   Tacit agreement test (minority test). P must prove more than D’s  knowledge that a breach will entail damages.  It must also show that D at least implicitly agreed to assume responsibility.

Morrow v. 1st National Bank- P collected coins and sought to put them in D (bank) lockbox.  P reserved two boxes and was to be notified when available.  P’s coins stolen.  P learned boxes became available, but D neglected to notify him.  D knew coins value through P’s other bank activities.  Ct. held D not liable because they must tacitly agree to assume resobsibility for special damages, not just know.




     
a.  Rejected by UCC most jurisdictions because it is to 




     difficult to prove implicit intent.  





b.  It sets too high a standard.

* Result of Foreseeablitly test is a limit on expectation theory.  D is not put in as good as position as would have been had the K been completed.  Also a limit on power of jury to award damages for every possible loss due to breach.

B.  Certainty of Harm- Generally, party can recover all damages which 
      naturally flow from breach (see forseeablility), but they must be ablt to 
     be determined definelyt by court.  P must prove actual damages to some  degree of certainty in order to collect full expectation, otherwise can 
      only get reliance damages.

Chicago v. Dempsey- P&D entered into K for D to fight in event promoted by P.  D breached.  P undertook expenses before, during, and after time between K and breach.  P can only collect damages incurred after K, but before breach.




1.  When expectation damages are uncertain (unproveable) courts 



      attempt to give reliance interest.





a.  essential reliance- expenses necessary for P to 





fulfill part of K.





b.  incidental reliance-  those expenses incurred in 





reliance, but not necessary for you to perform. (pre/post-




contractual damages)

* Some courts limit recoverability to essential, while others give both.




2.  You can get reliance or expectation but not both.

Anglia TV v. Reed- P hired D to star in movie.  P made many expenditures before and on reliance of D being in movie.  D repudiated deal.  P scapped project and sued D.  Couldn’t get expectation because profits uncertain, but Ct gave damages for all reliance expenditures (even those before D signed K).  Said D should have comtemplated that if he breached all expenditures would be lost.  Gave essential and reliance D.  Really a case on foreseeability, but here to demonstrate can’t get both exp and rel.  Ct said you can’t get reliance and profits (it meant gross rev.)

hypo: (figuring expectation theory)







       +1600
          0
-500




3000- expected rev.


[__________]__________]



1400- expected exp.

       exp prof          start               actual exp.



----------------------



1600- expected profit


2100 to get from -500 to 1600




 500- actual expenses



-------------------------



2100- expectation interest




3.  You can’t get full reliance if full reliance puts you in better 



     position than expectation would.  Thus,  Expectation acts as a 



     limit on reliance .  

Mistletoe v. Locke- P&D entered into 1 yr K.  P was losing money, but loses were less each month.  D breached K, but claims D would have no damages under expectation theory.  P sues for reliance.  Ct says you can’t get reliance if reliance exceeds expectation, but burden shifts to D to prove.





a.  In reliance, assumption that K would be 0.





b.  If loosing contract for P, then expectation acts as limit on reliance interest.  Proven amount of loss can be 

     subtracted from money awarded for reliance damages.  











c.  However, burden of proof rests on Defendant to show K 



     would have been lose to P.



d.  Restatement §349- As an alternative to the measure of 
    damages in §347, the injured party has a right to damages 
     based on his reliance interest, including expenditures 
     made in preparation for performance or in performance or 
     in performance, less any loss that the party in breach can 
    prove with reasonable certainty the injured party would have suffered had the K been performed.





C.  Avoidability of Harm/Duty to Mitigate- IF K is breached while still 


      executory you can’t pile up damages.  Injured party has a duty to 


      mitigate damages.  If he does not do so, his damages will be reduced by 

      the amount that might have been avoided by mitigation.  Don’t want to 

      waste resources. 

Rockingham Co. v. Luten Bridge Co.- P hires D to build bridge.  D breaches in middle of project, but P builds bridge anyway.  D sued to get exp. interest for K.  P counterclaims that expectation interest should be reduced by add’l expenses that D incurred after it knew about breach.



18,000- K price


exp= 3000



15,000- exp. cost


If mitigated Co. would only pay 4900



   1900- expenses before breach 




1.  If sale of goods K, cover must be reasonable, in good faith, and 



     without unreasonable delay.  





a.  Can only recover damages that would of occurred had 




     there been a reasonable effort to mitigate.





b.  Don’t want to waste resources.





c.  If contract is for sales of goods where supply exceeds 




     demand, then even after mitigating lost proftis are still 




     present.  Had there been no breach, an add’l sale would 




     have been made (volume dilemma).

Neri v. Retail Marine- P K with D to sell boat.   P had unlimited supply of boats.  After breach, P sold same boat four monthes later for same price.  D claims P was able to mitigate damages and should not have to pay anything, but incidental damages (if any).  Ct said duty to mitigate doesn’t decrease P’s loss.  P has unlimited supply, thus had D not breached P would have had two sales.




2.  In employment K, the employee is under duty to use reasonable 



     care to find a like postion.

Parker v. 20C. Fox- P K with D to star and direct special movie.  D scratched movie but offered P role in another movie for same money.  P rejected and sued for breach of K.  D said P failed to mitigat by accepting second role.  Ct said failure to accept work that is inferior and different doesn’t breach duty to mitigate.





a.  Duty to mitigate not as rigouras in employment setting





b.  Don’t have to accept mitigating job that  is “different or 




     inferior”.  





c.  However, if P does accept mitigating job that is 





     “different and inferior” then you those earnings are still 




      deducted from damages against D.

hypo: Pettit wrongly fired from BU.  Gets offer to work at Buger King.  If he done’st accept he hasn’t breached his duty to mitigate, but if he does accept then any earnings are subtracted from BU’s damages.




3.  Valid liquidated damages clause eliminates duty to 




      mitigate (see liquidated damages).




4.  Why have duty to mitigate? 





a.  want to encourage productive use of resources





b.  want to eliminate wasted resoureces

III.  Contracting around the default rule of expectations damages/liquidated damages clause

- the general rule is that courts will not enforce a penalty clause (against public 
policy), but will enforce a valid liquidated damages clause.  Against p.p. because ct 
already gives remedy, deter efficient breaches, unequal bargaining power, may give 
party incentive to create breach.

Kemble v. Farren- P&D made K with terms of l.d.  Ct gave actual damages because l.d. was actually penalty (one size fits all) and damages were easy to ascertain without aid of l.d.

Wassanar v. Towne Hotel- P&D had employment K with l.d.  D breached and P sued for l.d.  D said l.d. is penalty and also P has duty to mitigate if it is a valid l.d.


A.  Reasonable test to determine if clause is penalty or l.d.



1.  Did parties intend to provide for damage or for a penalty?




a.  Can’t intend for it to be a penalty, despite language.




b.  Can’t be a one-size fits all clause (blunderbuss clause).



c.  Usually not looked at today.



2.  Is the injury caused by breach difficult to ascertain?




a.  If not difficult, then no need for l.d., won’t enforce.




b.  Judge at time K formed.



3.  Are stipulated damages a reasonable forecast?




a.  Historically, must have been reasonable from point of view when 




     K was made.

b.  Today (and under UCC 2-718), courts look at actual damages in addition to foreseeable damages to determine if clause was 
     reasonable. 






1.  prospectively and retrospectively,





2.  two chances for clause to win.





3.  Clause is valid if it either was reasonable at time made or 



       
      if it turned out to be reasonable.

* Seems contradictory that cts say injury must have been difficult to ascertain, but at same time clause must be reasonable.  However, the more difficult to determine, the court gives more slack in determining reasonableness.


B.  If D shows that P suffered no damages due to breach, then clause 

      
      is thrown out even if it passed reasonableness test.




a.  Trump rule




b.  Very hard for D to prove; rarely applies.


C.  Once a clause is determined to be reasonable l.d. clause, the duty of the injured 
      
      party to mitigate damages disappears.




a.  WHY? If have to mitigate, then no purpose for l.d.




b.  However, Ct can look at actual or potential earnings (earned in 



     mitigation of breach) in assessing the overall reasonableness of 



     the clause, since subsequnet earnings would be relevant to the 



     issue of the employee’s actual loss resulting from the breach. 



   


D.  Arguments for and against allowing L.D.



1.  



     For:




a.  Consenting parties should be able to K for whatever they want.



     Against:




b.  Why should we enforce them, goal of K ct is only to 




      compensate, we have measures to do that.



     Result:




c.  Law somewhere in the middle.



2.  Posner says seems paternalistic not to enforce them for corp. K.  


     Although they do deter efficient breaches, large corp. take this into
 

     account and there existence may help create deals that otherwise would 


     not occur.

IV.  Specific performance- where the damages al law are inadequate, the non-breaching    


party can seek specific performance in a court of equity--an order from court for 
party to fulfill K.  Parties can get s.p. only if no adequate remedy at law.  Generally 
happens when 
subject matter is considered unique.


A.  Contracts for land



1.  Land is generally assumed to be unique.  



2.  In breach for sale of land, strong presumption of s.p. for buyer 



     when seller breaches.



3.  However, if party is not really interest in uniqueness of land and 



      only wants the value of land (for resale) then, s.p. may not be 



      available.

Loveless v. Diehl- P rented from D land w/option to buy.  P had plan to buy and sell land to third party. D breached option part of K .  P sued for specifiic performance.  Ct gave s.p. because damages wouldn’t be adequate remedy.  (however here they might have been since P is going to resell anyway.)


B.  Contracts for goods


1.  Goods are generally considered not to be unique.



2.  Strong presumption against s.p.



3.  However, law does recognize exceptions where s.p. is available.




a.  Where there is no adequate remedy at law.




b.  When goods are peculiar.




c.  When due to scarcity, goods not readily obtainable.




d.  UCC 2-716 (p 277)- more liberally applies s.p.




e.  Cts will usually not recognize emotional attachment alone as 



     uniqueness.


*  Fallacy-  Ct assumes that s.p. is only available where no amount of money will 
  
                 remedy breach. However, at some point EVERYTHING can be 


     remedied by $. Thus, ct means can’t be reasonably remedied by money.





4.  No obvious standard of when you get s.p. and when you don’t

Cumbest v. Harris- P sold D unique stereo, but P had optoin of buying it back by certain date.  D evaded P’s attempt to buy back and thus breached K.  Ct gives s.p. because stereo is peculiar and part are scarce (= unique).



5.  Buyers don’t get a legal right to a good while K is exectory.  Buyer has 


     K rights but not property rights.

Scholl v. Hartzel- P sues for replivin on a partially executory K.  Ct says no prop rights only K rights.  If prop rights could get around rule for s.p.




a.  executed- means fully performed

              

     wholly executory- not performed at all




     partially executory- partially performed




b.  If you give biuyer prop, right then you could beat rule against 





     s.p. by a replevin suit based on prop. law.



6.  UCC 2-716- pg 217- applies only to good offers guidelines when s.p. is 

      available. It is more liberal in applying s.p. than traditional cts (because 


      of “other proper cir.” clause)

*Summary for s.p. for land and goods:  

Strong presumption for s.p. for buyer in breach for land sale.  Opposite presumption for sale of goods because there is usually an adeuate remedy at law.  But look to uniqueness, UCC


D.  Contracts for personal services


- courts will generally not equitably enforce a breached K for personal services.  
The don’t want to take away a person livelihood.  

Mary Clarke- M.C. signed contract to be indentured servant.  Law said no i.s. unless voluntary.  Ct said can’t enforce this K for s.p.  



1.  Courts will not enforce s.p. for personal service K




a.  Forced labor akin to slavery, leads to human degradation.




b.  Too difficult to supervise quality of work.




c.  Law says it will simply  not enforce certain kinds of K.  People 



     can’t be forced to do personal service against their will, 




     regardless of previous agreements.



2.  Courts may use negative covenants (injunction) as equitable relief (but 


      very cautiously, usually involves aspect of unfair competition or unique 

      services).

Farnsworth- cts often say they don’t want to do negatively what they can’t do affirmatively.  But when applicable, negative order puts presssure to comply with original K.  Ct would say I’m not holding her to work, I’m just holding her to part of K.




1.  Negative Covenant doesn’t make them work, but prevents them 



     from working elsewhere.





a.  Services must be unique.





b.  Employee must refuse to perform under initial K.




2.  Initially, only available if K expressly stipulated a not to compete 


     clause, however later broadened to include situation where it is 



     implied in K.

Lumley v. Wagner- K for singer to sing only at certin theatre.  Singer breaches and plans to sing at another.  Ct says since there is negative covenant in K, injuction is proper.

Duff v. Russell- Same as lumly, but no negative covenant in K.  Ct says we should look to substance not form.  Negative covenant not necessary if it is implied.

ABC v. Wolf- 76-80 Wolf worked for ABC.  K had clause of good-faith negotiations & right of 1st refusal.  Ct says Wolf breached good faith negot. but not right of 1st refusal.  Ct says no s.p. here not to compete.




3.  Injunction may be appropriate till end of K, when:





a.  employee refuses to perform, and





b.  services furnished are unique, and





c.  employee expressly or clearly implicitly agreed not to 






     compete during K, and





d.  employee would be exposed to irreparable injury.




4.  Injunction appropriate after K, if:





a.  to prevent injury from unfair competition or similar 




     tortuous behavior, or





b.  to enforce express and valid anti-competitive covenant in 





     K. (can’t be too long or broad).





c.  If neither, then must have unfettered competition (no 




     injunction).

Pettite recap- cts will not usually affirmatively order performance of personal service K.  Cts are even cautious to use negative enforcement as indirect way to get positive enforcement.  When done, its usually asn aspect of unfair competition or unique services.  It is more likely if express non-competition clause in K, still cts will examine clause & reduce it if too long or broad.  Don’ want to take away livelihood.

V.  Restitution- Damage Interest and Cause of Action


A.  Restitution for breach of K



1.  In a breach, the injured party has the option of suing on the K 

                 

     for damages or off the K for restitution.

2.  Restitution attempts to keep the breaching party from becoming unjustly enriched (expenses saved as a result of breach don’t count).




a.  Unlike reliance, restitution is not limited by expectation interest.  




Bush v. Canfield- K to sell flour.  P made d.p. with balance due after delivery.  Would have been loosing K.  D breaches. P sues off K for restitution.  P gets 5000 back because we don’t want to unjustly enrich the D.  Exp. would have only given back 5000 - loss.  Unusal case because seller would normally not breach in situation.







1.  Can use restitution to put P in better position than 




     expectation would do.  





2.  P will choose restitution over reliance whenever it is a 




     losing K since exp. would be less than reliance.  




b.  Restitution is suit off K so the existence of K is not needed as 



      long as unjust benefit is conferred upon other party.




c.  Limitation on Restitution





1.  Restatement §373-  If a party fully performs & no 




performance remains due by the other party then they can’t 




claim restitution, only can sue on K for normal damages.





2.  Not clear why this is. 


B.  Restitution to the party in breach

Britton v. Turner- K to perform labot for 120 per year.  P did job for 10 monthes then breached.  D says he breached he has to be me damages and he is entitled to 0.  Ct says if D does receive a value (benefit) from P’s work, then he must pay reasonable amount fot it, not to exceed K price.  D can still claim normal damages of breach, though.  Quasi-K theory. (“like a contract”)



1.  Even when a party breaches a K, it may have a claim of restitution off 


     the K under a quasi-contract.  




a.  If the non-breaching party received some benefit unjustly, the 


                 breaching party is entitled to restitution of reasonable value of 



     services over and above any damages caused by the breach.





1.  Employer (Non breaching party) pays reasonable value 




     of service he received.






a.  Value is determined independent of K, since suit 





     is off K.






b.  Total restitution value determined cannot exceed 





      K price of service.





2.  Employee (breaching party) still liable for any damages 




     as result of breach.



b.  However, if K stipulates an express agreement that restitution is 

            not recoverable, cts may uphold clause as L.D. if it is not deemed 


a penalty.


C.  In a K for the sale of goods or land when a down payment is made, if the 

      buyers breach is not willful the buyer has a restitutionary claim to recover 

      money paid that unjustly enriches the seller (such as a downpayment). (for 

      goods see Neri, UCC 2-718 says seller entitled to keep some of d.p.)

Vines v. Orchard- K for salw of real estate for 80K.  P gave dep of 8000.  P breached.  After breach value of land went up to 160K.  P wants depo back and claims D not hurt by breach, shouldn’t get unjustly enriched.  Ct you can get money back on premise of unjust enrichment, but here doesn’t apply.  Value of estate determined at time of breach.  Property value didn’t increase until well after breach.



1.  Buyer must show that damages suffered by breach are less than the 


     money’s received by buyer; ie must show net gain due to breach



2.  Time of breach is the relevant time to measure the seller’s damages.



3.  If breach is willful then not clear of rules for restituion of d.p. apply. 


D.  If a liquidated damages clause is proven to be above expectation interest, then 

      the excess is recoverable under restitution claim.  (won’t really happen because 
      if we can figure expectation, then no need for l.d.)


E.  “Quasi- Contract” (implied-in-law K)

Cotnam v. Wisdom-   Man in car accident.  Drs rush to him while he is knocked out and do emergency operation.  No K for dr’s services, but man did receive a benefit (assumed that he would have accepted offer if not knocked out).  Ct said Dr’s could get reasonable value of services on quasi-contract basis, even though no real K.  Don’t want man to be unjustly enriched.

*implied in fact K= regular K

 *implied in law K= quazi-K  



1.  Even if no K exists between parties, there can still be a claim of 



      restitution when:




a.  one party has conferred a benefit on the other by rendering 



     services or expending property.




b.  The conferring party had a reasonable expectation of being 



     compensated.




c.  The benefits were conferred at the express or implied request of 



     the other person (not a volunteer), and




d.  Unjust enrichment would result if defendant were allowed to 




      retain the benefits without compensating plaintiff.



2.  Modern rule even grants if D receives no clear benefit as long as P 


     expended something on D behalf.



3.  Measure of relief is benefit conferred upon D, or if difficult to ascertain, 

     the detriment suffered by P. (only former if P breaches K). 



4.  Generally, “volunteers” have no right to collect restitution.

Martin v. Little Brown Co.- Martin told LBC about plagerized book.  He sued LBC for restitution for services of finding plagerism.  Ct says no he was just a volunteer.  Volunteers have no right to restituion.  Must at least imply you expect to get paid.

Pettit Restiution review- Two methods to apply restitution interest.  One as a form of K damages, and two as a free standing, non K cause of action to prevent unjust enrichment.  Victim of breach can choose to sue for either.  L.D. reaching party can cause #2 if benefit to breacher is above expectation.  We can even have restitution if no K.  


C.  Review of Remedies
Sullivan v. O’Connor- Sullivan went to Dr. for nose job.  He made it worse.  Ct gave damages that would be consistant with reliance damages and expectation damages.  Laid out argument of all three interests.  Didn’t have to choose between rel. and exp. because of way suit was brought and history of suit. (F.U.)



1.  Usually cts try to give expectation interest. 



2.  If can’t due that because of limitations, then give reliance or restitution 


     on K.



3.  P has the option of suing off K for restitution, as does any party that 


     unjustly enriches the other.



4.  L.D. are valid if not a penalty



5.  S.P. rare except for land sales.

 II. Reaching an agreement


A.  Intro. to Offer and Acceptance


1.  What is a K




a.  A K is a promise or set of promises, for breach of which the law 



     gives a remedy.




b.  Restatement §17- the formation of a K requires a bargain in 



     which there is a manifestation of mutual assent to the exchange 


         
      and a consideration.




c.  To constitute a K it must appear that the two minds were in 



     agreement as to a deal.





1.  Requires Offer and Acceptance

Dickenson v. Dodge- K to sell land.  D told P offer was open till Fri., but wasn’t an option K.  D learned by third party that D sold land to someone else.  P tried to accept offer after learning this, but before Fri.  Ct says offor was revoked before acceptance.  Must have offer and acceptance on table at the same time to have a K.

2.  When we have both offer and acceptance at same time the “trap snaps shut”, we have a K.



2.  Modern K law uses the Objective Theory of Assent test, not Subjective.

Embry v. Hargadine- K for employment about to expire.  P went to D and demanded renewal or he’d walk.  D’s statement implied that he was renewing K.  P assumed K, but was later terminated and told no K.  Ct says we look at assent of parties objectively.  Inner intentions don’t matter only manifested intentions count.

a.  Objective- Actual intent to enter into K only matters to the extent it was manifested to other party .





1.  Look to how a reasonable man what interpret the 





      acts/words of a party.






a.  Reasonable person construed two ways:







1.  Outside/video tape viewer







2.  Reasonable person in position of party 








      knowing what party knows. (most 






      common)






b.  Don’t care about secret intentions.





*2. Objective theory is two step process:

.
a.  Whether a reasonable persons, in the position of a party who wants to enforce a K, would 

     understand that a  K was formed.






b.  Whether the party actually did understand a K 





     was formed? 







-makes sure we never have K where neither 






party wants to be in a K.




b.  Subjective- look at true intentions of party.





1.  Actual meeting of minds test (Will theory)





2.  Hard to prove what parties actually wanted. 





3.  Not used by modern day courts



3.  If manifestation of term of K is implied on the giving of a ticket 



     that serves an independent purpose, then mere acceptance of 



     ticket with nothing more may be assent (see Constantine).

Aggie Insur Co. v. Constantine- P parked car in D’s lot and was given ticket to id car.  On back of ticket was a liability release clause.  P’s car was damaged.  Ct says ticket was only a token for ID purposes.  Its not reasonable to assume P accepted these terms as part of the K just by ticket the id ticket.

1.  In K law there is a general “duty to read”.  However, in 
     these cases cts hold that where a ticket has an independant 
     purpose (eg ID), there must be an additional act to insure 
     that party reasonably assented to terms.





2.  Must use general objective two-step test.


B.  Offer


1.  Restatement §24- an offer is the manifestation of willingness to 



     enter into a bargain, so made as to justify another person in 



     understanding that his assent to the bargain is invited and will 



     conclude it.



2.  Manifestation that all other party has to do is agree then there is a 


     deal.



3.  Generally, an offer can be revoked anytime before acceptance (see 


      embry).




a.  Revocation must be communicated to offeree




b.  Doesn’t have to be direct, indirect communication will 




      suffice.




c.  Restatement §43- an offeree’s power of acceptance is 




      terminated when the offeror takes definite action 




      inconsistent with an intention to enter into the proposed 



      K and the offeree acquires reliable information to the 




      effect.


C.  Preliminary negotiations (letter of intent)
Nebraska Seed Co. v. Harsh- Letter to P that looked like a K, but had indefinite terms and languare.  P tried to accept and D refused.  Ct says it was only an invitation to make an offer.



1.  General advertisements, invitations to offer, and preliminary 



      negotiations are not binding offers.



2.  Ct must determine if it is offer or “invitation to make offer”




a.  Language of letter, is “offer” used




b   Open terms of K 





1.  time of delivery (UCC 2-309)





2.  place of delivery (UCC 2-308)





3.  quantity (if missing, big deal for UCC)





4.  price (UCC 2-305)

c.  UCC 2-204 (3) Even though one or more terms are left open a K for sale does not fail for indefiniteness if the parites have 

     intended to make a K and there is a reasonably certain basis for 
     giving an appropriate remedy.



3.  Language is important, but cts look to entire context to determine if 


     element of K




a.  past conversations




b.  industry practice




c.  # of people sent to

4.  Still, the more likely the terms are set out, more likely to be construed as a binding offer, but not necessarily.




a.  Definiteness- must be definite enough so that cts can fashion 



     remedy of breach.




b.  UCC very K friendly-Doesn’t necessarily require price, delivery 



     time or place set out in offer.



5.  Ad in paper and product on display, usually construed not to be 



     an offer.  Quantity probelm.



6.  Letter of intent

Empro v. Ball-Co- “Letter of intent” to enter into a K.  D backs out of K.  P says this is really a binding K.  Ct says just saying letter of intent doesn’t make it letter of inten, it may be a K.  In this case, it was still found not to be a K.




a.  Courts may construe it as a K despite name




b.  As for ads, look to substance to determine if it is a binding K




c.  Must be definete eough tso that cts can fashion a remedy if 



     breached.  Thus, it must have some terms.

I.   Acceptance

In general, the offeror is master of the offor.  He can specify how acceptance is to be made (promise or performance, medium, time, etc.).


a.  acceptance by correspondence- the mailbox rule

Morrison v. Thoeke- P offered to buy D’s land.  D put acceptance in mail, but called P before receipt and rejected offor.  P disregarded phone call and relied on mailed acceptance.  Ct says acceptance occurs at time of dispatch (mailbox rule).



1.  Modern rule is that acceptance is effective upon dispatch.  (even if 


      acceptance becomes lost in the mail in some jurisdiction.)

a.  When communication takes time, never going to have a situation       where acceptance known by both parties at the same time.  Might as well push it to as early as possible so that at least one party can 
     begin relying on it.  After all most deals go through. 




b.  Good arguments for receipt though.





1.  Consisitent with objective theory





2.  If nobody relied upon it then why have this rule.





3.  Offeror can be subject to hardships and not know it.




c.  When acceptance is placed in control of post office there is 



     acceptance.




d.  Mailbox rule ususually only applies to acceptance.




e.  Mailbox rule doesn’t apply to option K.




f.  Offeror can always specify when acceptance occurs.


b.  acceptance by silence-  Generally you can’t say silence is acceptance.  Can’t 

     impose offeree duty to speak out.

Hobbs v. Massosort- P shipped goods to D as offor.  D did nothing.  P assumed it was acceptance because of past dealings this way.  Ct says this is acceptance because of past business deals in this manner.



1.  Silence can be acceptance:




a.  if offeror authorises it & offeree intends it to be.




b.  former dealings




c.  Res. § 69 pg. 366



2.  Today, most state/fed statutes say unsolicted offors are gifts.  This 


      trumps all K cl rules.


c.  Acceptance by performance and “unilateral” contacts   

Carlil v. Carbolic Smoke Ball- D placed ad that promised reward if you use product and get sick.  P meets criteria and tries to get reward.  D says they weren’t notified of P’s acceptance before performance.  Ct. says performance is sufficient acceptance in uni-lateral K.


Bilateral K= acceptance by a promise (most common; and assumed to be); both parities are bound.


Unilateral K= acceptance by performance only; only one party has an obligation, only one can breach. (eg, reward)

To distinguish, look at what offor really wants.  Do they want only performance or do they want a return promise?


Performance of uni-lateral K doesn’t occcur until full performance

Petterson v. Pattberg- P tried to perform unilateral K.  D revoked in middle of performance.  Ct says you must “tender $” (full performance) before revocation.  We have to draw the line somewhere.



1.  Tender- actually putting $ forward (show me the money!)



2.  Need full performance to accept unilateral K.


1.  Bi-Lateral K is the the default.  



a.  Bi-lateral K immediately and fully binds both parties.



b.  To determine we look to see what offeror really wants, promise or 


      performacne.  If offeree breaches promise, would he expect to 


      
      be liable for breach.  If no-uni.



c.  Bi-lateral K- a promisory obligation the breach of which would result in 


     liability.


2.  Uni-lateral K must be shown to exist. 

a.  Must show that offeror doesn’t expect offeree to be bound if a promise is broken.



b.  Have to complete performance to accept Uni-lat K.

Davis v. Jacoby- P received offeror from D to perform.  P promises to perform, but D dies so offer is revoked before full performance.  Ct says K was Bi Lateral and was accepted before death.


3.  Option K created by part performance of a Uni-lat K.



a.  Res. 45 pg 405


b.  Where an offer invites an offeree to accept by rendering a performance 


      and does not invite a promissory acceptance, an option contract is 


      created when the offeree tenders or begins the invited performance or 


      tenders a beginning of it.

Brackenbury v.  Hodges-  P received offer to perform.  P began to perform, but was stopped by D.  Ct said D can’t revoke once performance begins.


4.  Res. 32 pg 388-



In case of doubt an offer is interpretes as inviting the offeree to accept 


either by promise to perform what offer requests of by rendering perf.

Pettit Sum- 


If an offer calls for acceptance by performance (uni) only, then res §45 controls.( Can’t revoke after tender/beginning of perf.)  


If offeror calls for promise only.  Offeree must provide return promise- trap snaps shut.  


If offeror is unclear, then look 1st to §32.  It says presumption is that offeree has choice of perf. or promise.  If you choose to accept by promise, then usual bi-lateral K rules apply.  But if offeree chooses to accept by performance then look to §62.  It says offeror can’t revoke and offeree is bound (performance is like a promise).

II.  Interpreting Assent


1.  Filling Gaps in Assent

Sun printing v. Remington- Agreement between P and D for sale of paper every month.  They were to agree upon a price, but no higher than the mkt rate.  Never said for how long the price was to last.




a.  agreements to agree- the question is what happens when parties 



don’t reach an agreement.  The courts have two options:





1.  choose not to enforce






a.  don’t know parties intention






b.  hold parties to self created obligation only






c.  don’t want to impose obligatoins for unamed 





     terms





2.  Fill in gaps






a.  if parties intended to have a K, we should enforce 




     it






b.  shouldn’t let breachor off when he clearly 





     breached






c.  maybe we should say “If we asked parties at the 





time of agreement “what if we don’t agree on terms”





3.  How would UCC deal with this problem:





2-204- formation in general






a.  2-204 (pg 338) seems to say yes






b.  2-204 (3) may say no K because maybe no 





“reasonable certain basis for appropriate remedy. 










2-305- open price term






a.  seems to say yes K






b.  (4) ma say no K though






c.  cordoza would still say problem not price its 





     length





2-309- absence of spec time provsions






a.  may say you K would be enforeable



*UCC seems to suggest a K, but not for sure.

NY Iron works v. Rad.- Agreement for sale of iron.  K left open the amount, P ordered a lot more than usual, D said to much.





1.  requirments K- K in which the buyer agrees to buy and 




seller agrees to sell all of buyers requirements for particular 




item.





2.  Output K- buyer agrees to buy  and seller agrees to sel of  



seller’s output of particular item.




What problems do these K raise:





1.  indefiniteness problem




2.  ILLUSORY promise





a.  one party has a complete out






b.  Not really a promise, but looks like it






c.  consideration problem





*Buyer could just say, I have no requirement, Seller could 




  say no obligation to provide anything





3.  Court says in requirements K it depends on buyers need 




in doing business.  If demand is derived then ok, just can’t 




use this to take advantage of price change.

Eastern v. Gulf- K for sale of gas.  Seller said pay more or no gas.  Seller stopped selleing and said K was invalid becasuse quanitiy left out.  Ct said it was ok because of UCC. since K was valid in beginning couldn’t change price




1. Brings in UCC 2-306 (1) pg 428

a.  says requirement/output K are not too indefinte as long as K is made in good faith to buy what is needed.





b.  says no problem of mutuality of obligation; as lng as 




possibility exits where you have to buy, it ok





2.   In this case, reasonableness of quanitiy wasn’t an issuue.




3.  How would NY iron be under 2-306-





a.  The quantity demanded would have to be in good faith





b.  and not disporoportinate to stated estimate or normal 




     usage. (not clear how much)

Wood v. Lucy- K where P would sell close of D and split profits.  D could only sell through P.  D breached and said invalid K because P has no obligation to sell.  Anothe requriements K.




1.  Must ask, What if he doesn’t attempt to sell my stuff.





two view:






1.  both parties are locked in






2.  If incentives for K don’t exist, no K existed




2.  UCC 2-306 pg 436 says that yes P had a naturally implied duty.

2.  Interpreting Assent Subjectively or Objectively

Raffles v. Wickelhaus (Peerless)- K for cotton.  K said deleviered on peerless.  Two peerless’es, P thought Oct, D though Dec.  Ct says subj theory applies- no meeting of minds, no K.



1.  Whose meaning prevails res 201 pg 453)




a.  1- If parties attach same meaning, that meaning even if not 



expressed.  Don’t want to end a K that both actually though existed




b.  2- If different meanings, and I knew what other actually though, 



     then that meaning




c.  3- if parites are equally innocent or equally derelect, then no K. 



(raffles) (mutual mistake prevents formation)

Fraigaliment Import. Co v. BNS- K for chicken.  Parites disagreed over what exactly chicken is.



1.  This is different from Peerless because in that case neither party knew of 

other ship, here the parties were aware of the different defintions, but they 


just didn’t clarify.




a.  peerless- ambiguity- we say no K exists (mistake of foramtion)




b.  vagueness- chicken- we say a K usually exists (mistake of 



     interp)





* not a clear distinction between two always



2.  For mistake of interpretation, the burden is on the party claiming the 


other party breached to show the breaching party knew what term actually 


meant.  If neither party can carry burden, then we have an unenforceable K.



3.  We use objective theory for K formation, but we often use subj. 



     approach to prove what one of the parites meant.

III.  Written Manifestations of Assent



1.  Interpreting a Writing- The Parole Evidence Rule- the rule says that 


extrinsic evidence outside the K should not be allowed.  When does it 


apply?

* Rule- when two parties ahve made a K and have expressed it in a writing to which both assented as the complete and accurate integration of K, evidence whether parol or other wise of antecednet understanding will nt be admitted for pupose of varying or contradicitng writing.




1.  Parol evidence rule applies only to prior or contemporaneoius 




     with written K.  Doens’t bar evidence of subsequent agreements 


     or oral modifications.




2.  Only applies when there is a writting.  Can have same questions 



     in oral agreement, but rule doesn’t apply.




3.  Rule exlcudes prior or contemp. writin as evidence too.



* Why have rule (2 reason):

1.  A device used to determine what the parties intended to agree to.  Ultiamte purpose is to discover true intent of parties;




2,  To promote policies:





a.  prevent purfury





b.  concern about fraud





c.  encourgar writing K





d.  allows people to rely on writing.

Brown v. Oliver- K for sale of hotel.  written K said nothing about furn. , but other evidence says it did.  Should parol evidence rule apply?

1.  The rule is that if an integration is total parol evidence can’t contradict or add to it.  



     If agreement is partial, can’t contradict, but can add to it.



2.  The hard question is who can look at what to determine if the K was 


      interegrated (final agreement in  writing of what terms of K were)




TWO VIEWS




a.  Positivist (what is writen)





1.  Look at writing 1st, does it say total intergration (merger 



clause).  If so, thats its look no further.  If no merger clause 




look to see if offered evidence would completely contradict 




writing.  If so, its immaterial and out.  If not, ask “If this 




oral agreement did exist, would I expect to find it in writen 




K.  View ruel as control device.  If writing is clear, actual 




intent doesn’t matter.




b.  Realist (what is intent)





1.  Purpose is to find the true intent of the parties.  Judge 




should look at everything.





2.  If the jury could reasonably accept it as relevant to show 




the true intent of the parties , then its in.

UCC 2-202 p 478- close to the corbin approach because of the word intention

Pacific and Elec v. Drayage- K had clause that said all liablity.  Pariol evidence says only third party liabliilty.



1.  Different from Brown




a.  Brown was a question of the scope of the agreement




b.  This is questionof interpretation of agreement.



2.  Ct says that there are no magic words.  All words could be ambigous, 


     have to see what they meant.




a. can often do this through extrinsic evidence.




b.  Consistent with obj theory.





a.  don’t want to have K neither party wanted





b.  In interpreteing K, we still only look at manifestations, 




      not secret intentions.


“IF YOU WRITE AT ALL, WRITE IT ALL”

________________________________________________________________________

*  PMBR IDEAS:

1.  Is there any integrated writing?

2.  Is that evidence Parol (is it a promise, rep, or understanding prior to or contemp with intergrated writing.)

3.  Soes it contradict, add to, or vary from the writing.

4.  exceptions


a.  proof of fraud/undue influence/mistake in writing


b.  partial integration (Conv v. liber)


c.  collateral agreement (smaller separate K)



________________________________________________________________________

2. Reforming a Writing- mistakes in integration-  the question is when can a party seek to reform the writing of a K to reflect what both parties know is the real deal.  Can they ever, or are both parties stuck with what is in the writing always.

Traveler’s Insurance Co. v. Bailey- D sold insurance policy to P.  D made an error in typing up policy.  D said it was an error and tried to switch, P said no he said your mistake.  Ct said mistake in integration can be reformed

a. Mistakes in integration are different from cases like Chicken or Peerless.  There the mistake was in the understanding.  The parties never thought the same thing.  Here though, the both knew what the deal was, it was just that the writing didn’t reflect it.

b. Shouldn’t parol evidence bar this because aren’t we using extrinisic evidence to conradict an integrated agreement.?  N, parol evidence doesn’t apply because here the mistake was that the writing didn’t say what both parties knew it should have.  Different, from when writing didn’t.

c. Requirements to get reformation exception:

1. Party seeking reformation must prove B.R.D. that the true agreement is different from what K said.

2. Mistake must be in the writing

3. Other party could not have changed his position in reliance of mistake. 

Some basic rules of offer and acceptance to keep in mind:

1. Rejection terminates offerees power of acceptance

2. Offerees counteroffer terminates offerors power of acceptance, but a mere inquiry doesn’t

See R. 38

3.  Interpreting Conflicting Writings- The battle of the forms

Langellier v. Schaffer- D offered to sell P his land.  P accepted but added a bunch of terms.  D doesn’t like the terms and says that isn’t an acceptance at all, P says it still is an acceptance of orignal offer.  Ct says no K has to be clear assent on both sides and same time. “mirro image rule”

a. Cl used to require that offer and acceptance be a mirror image of each other, other wise no K.

b. This approach creates the “last shot rule” and gives advantage     

to the party who makes the last communiction.  Each time a form is sent with different terms, it is under cl considered a counter-offer and rejection of the other offer.  Finally, acceptance of the terms occurs when the other party performs.  Thus, the “last shot” form is the K.

Step-Saver I- D sold P software.  Box had disclaimer of liablility that was contrary to oral K.  P sued D.  D said disclaimer was written integration of K.  I win under last shot rule.  Ct uses UCC 2-207.  It changes last shot rules.

c. Court uses 2-207.  It says there is a K unless additional acceptance is express upon new terms.  D says their acceptance was conditional on the terms of the box-top.  There are 3 tests used to determine if an conditions are in “unless” clause under 2-207:

1. Roto-Lith test- whenever offeror replies with terms altering K  only to disadvantage offeror, then conditional acceptance.  We are not going ahead unless you agree.  LLewelyn would say this is bad.  The deal is more imortant than the form.

2. Conditional acceptance only when certain words are used.  Lleweyln again would say bad, language not enough to determine

3. Offeree must affirmativel indicae unwillingness to proceed if new terms are not included .  Lleweeyln likes this approach for 2-207.

d. Working through 2-207

1.  start with (1), is there a K or is it a conditional acceptance (rejection, counter-offer)





2.  if K go to (b).  add’l terms are mere proposals to the K.

4. if both parties are merchants, though, new terms are added to K unless (a) offer expressly limits, (b) materially alter, or (c) notice against them has been given or is given in a reas time.

5. (3) says if no K in (1), but parties perform anyway then there will be a K and only agreed upon terms are in deal plus whatever ulse ct adds.  If k in (1) forget about (3).  If no K in (1) maybe K in (3).  Some courts have expanded (3) though and said that whenever we have a K with different forms, we will say deal is whatever parties agreed too plus any default terms we can supply.  Differing terms “knockout” each other.

e. What is criticism of Llewelyn approach?  Switces from last shot rule to a first shot rule.  Now it’s a higher burden on offeree to express unwillingness to not accept all the terms of offer. around 

4.  Requiring a writing- the statute of frauds- the fact that a K contract is oral may create enforcement difficulties.  The statute of frauds says that some K’s must be evidenced by a writing to be enforceable.  The point of sof is to avoid fraudulent claims of K.

The statute and its exception- see R.110 and ucc 2-201 for cat.

Boone v. Coe- Oral K for P to move to TX and take over farm for 1 year.  P expends $ in trip.  D breaches, P sues.  K is unenforceable, can’t sue on the K but maybe can sue for rest. off the K.

1. Here K is under sof because it is not performable within one year of its making.

2. Even if K is barred by sof, though, the P can sue for rest off the K.

Riley v. Capital- Oral, 5 year K for P to mix water methanol and sell to D.  D breaches and P sues.  D claims sof (not perf in 1 year).  Court doesn’t enforece but does give reliance interest for no doctinal reason.  Result seems wrong, but a lot of cts do this.  Case is here to show two exceptions to the sof.  1) specially manufactured goods (2-201) and 2) part-performance (2-201)

3. Exceptions to SOF (2-201 (3))

a. If goods are specially manufactures for the buyer and are not suitable for sale to others in the regular course of  the seller’s business.

b. If the party against whom enforcement is sought admits to a K it is enforceable upto the admitted quantity

c. For goods for which  payment has been made and accepted or for which goods have been received and accepted.

a. 
Satisfying the Requirement of Writing- what type of writing will take a K out from under the SOF.

Schwaedes v. Romain- written offer to sell land, verbal acceptance.  D prepared written K, but D sold to a third party instead.  Ct said offer in writing isn’t sufficient need acceptance in writing too.  Most think ct got it wrong.

1. Under UCC, this may be enough though.  All you need is writing signed by the party to be charged. But, the writing must indicate a K, here all writing showed was an offer. 

2. Rest. 131 seems to make P win.  Res. 133 seems to say even evidence of an oral offer is ok.

3. Maybe the part-performance exception shuld also have taken K out of SOF too.


D.  Multiparty Transactions- does the K create or establish any rights or duties on non-traders to the K.




1.  Transferring Rights or Duties to Third Parties

a. assignment of contractual rights- clear and absolute transfer of parties rights under K. (undefeatable and irrovocable).  Assignor has no right any more; intention to assign must be clear.  Res.317.  Rule seems to say the key is the intention of the assingnor to make an assignment.

Kelly Health Care v. Prud.- Insured is injured.  D doesn’t pay P for treating insured.  P sues insured and D.  In going after D, P says insured assigned them his  rights from D.  Ct says not an assignment because not absolute.

1.  What are examples of transfers that aren’t assignments

a. agent relationship

b. power of attorney

** can be revoked so can’t be assignements 

2. usually don’t need permission to assign. (free assignability).  

3. To be ass’n, transfer must be absolute.

a. assignor no longer has right only assignee has right.

b. Transfer must be irrovocable.

4. UCC 2-210 is like res.317.  Here, though, K is assinable even if K says no??


b.  delegation of contractual duties- transferring the duties owed under a K. Res. 318,  ucc 2-210

1. 
Major difference between assn and delgation

a. assn extinguishes assignot’s right (football pass)

b. delegation does not extinguish delegator’s duty (diseas)

Sally Beauty Co. v. Nexxus- third part had K with D to distribute goods in TX.  Sally bought 3d.  P owned by d’s competitor.  D sas k is off.  P sues for breach sas there was a delegation of K.  Ct says no delegation, even though K for goods not fair for D.

2. Trial ct said K for services, can never ass’n K for services.

3. App. Ct said no it’s a mixed K.  there are two ways to determine if ucc should apply in mixed K.

1. Dominatn factor test- does ct look more like a sale of goods or services K.  What takes up more of cost.

2. Divide the two.  With respect to goods apply the ucc, to services apply cl.

4.  Ct decides to use ucc 2-210
1. all K have presumption of delegatiability unless

2. otherwise agreed upon unless other part has sub. interst in orginal party’s performance.

3.  UCC 2-210 (3) says K exclusion of righ to assign, is assumed to mean the right to "delegate".

c.  Third-Party Beneficiaries of a K- if, at the formation of the contract, one of the parties makes a promise, the performance of which will run directly to a designated third perosn, and the other party to the contract consciosuly intended that result, the designated person is an intended third party beneficiary and has rights to sue on the K. , Res. 302

1.  Intended Beneficiaries- 

Lawrence v. Fox- H owes P money.  H lends D money in same amount.  D promises to pay P. (H assinged right).  D breaches and P sues D.  D says P  not privy to K, no right to sue.  Ct says yes can sue.  P was an intended third party beneficiary to K.

a.   If third party is  intended to receive a benefit from the K at time of formation, then he has rights.

b.   Why do all Jur and restatement allow this?  Judicial economy.

c.   This is an example of a debtor/creditor third party beneficiary.

Seaver v. Ransom- dying wife has judge write will.  Judge excludes giving house to niece, but promises wife he’ll leave it to her.  He doesn’t.  Niece sues as a third party beneficiary to breaced promise.  Ct says she is intended third party beneficiary.

a. this is diff from fox because it is not a creditor/debtor relationship but a donee/donor relationship.  This case extends the right to sue to donee beneficiaries.  In actuality it would seem to be a much weake case for thir party ben because gift promises not enforceable.

b. res. 302 abolishes all the talk of creditor and donee ben and says all that matters is intended v. incidental.  If intended at time of K formation then can sue, if not intended, then incidental and can’t sue.  Actually 1(a) represents cred. And 1(b) represents donee.





2.  Distinguishing Intended from incidental beneficiaries

Sisters of St. Joseph v. Russel- D is injured due to log accident, medical bill not paid.  D not sure who he worked for.  Court said third party beneficiary.

a. why is this case here

1. to show the diff between intended and incidental beneficiary

2.  illustrate defenses that promisor can raise against a beneficiary.

b. To decide #1 ct looked at language of the agreement and circumstantial evidence.  It decided P was an intended tpb.  Key was that when K was made bill was here, obvious that they would be the paid party.  In Kelly, it wasn’t obvious at time K was made who bill would be paid too.

c. General rule is that third party rights are subject to defenses that promisor could assert against promisee.  

d. Still, key question to ask is is the beneficiary intended or incidental

III.  Enforceability


A.  The Doctrine of Consideration-bargained for legal detriment.  In a bargain exchange theory, valuable consideration may be found in the bargained for promise to do any act, or doing of any act, or forebearance fo any act which but for this bargain the promisor or the actor was not legally obligated to perform.  What is required is that the promises or acts bave been consciously exchanged for each other by the parties.  



1.  The Bargain Theory of Consideration- 

a. Distinguishing Bargains from Gratuitous Promises

Fischer v. Union Trust- man gives daughter deed as a gift and promises to pay off mortgage.  Daughter gives the man $1.  Ct says this is not really valid consideration no mutual inducement, can’t enforce the K.

1. what is consideration?

a. we could say we just want people to consider their promises, but its seems that in c/l we require more

b. we need a bargain. See res 71- a promise or act is bargained for if it is sought by the promisor in exhange for his promise and is given by the promisee in exhange for that promise. 

2.  MUTUAL INDUCEMENT (need both)

a. Did the father’s promise induce the daughter to give $1.

b. Did the payment of $1 induce the father’s promise?

c. Emotional benefits generally aren’t considered to be an inducement (pleasant feeling of giving a gift), thus gift promises aren’t enforceable.

3. Why shouldn’t we enforce gift promises.

1. Gift givers should be able to change their mind

2. Fear of fraud

3. Econiic-bargains create greater wealth for society.  

4.  NOT ALL COURTS USE THE BARGAIN THEORY, BUT IT IS A DOMINANT THEORY AND THE RES. POSITION.

Hamer v. Sidway- uncle promised nephew $5K if he didn’t smoke, drink , gamble or chase women till he was 21.  Kid performed and uncle died before paying.  Ct said yes consideration. Legal detriment is enough, don’t have to have a benefit running to the uncle.

5.  Cts analysis doesn’t completely fit the bargain theory because it says legal detriment is enough.  But if we say that then we slide down a slippery slope.  Looks like all gift promises would be ok.  Most cts say you need more than just legal detriment , you need bargained for legal detriment.  We have to ask, is the promisor trying to get something from the promisee.  If he doesn’t want anything then, it’s probably a gift.  Doesn’t necessarily have to be a benefit, but it must be something.  Real def of consideration is bargainded for legal detrimetn, this ct said legal detriment is enough.

6. Rest. 81 important.  Says that promise or performance doesn’t have to be the only motive for or even the main motive, it just has to be part of it.

b.  Past Consideration- something that is promised because of consideration given in the past, can’t be valid consideration.  There is no way it enduced the deal.

Moore v. Elmer- physcic tells man he’ll die.  He says no way and promises if he dies he’ll pay off her mortgage.  No consideration.  Sittings induced the promise, but the promise didn’t induce the sitting.  Past consideration is no consideration.




c.  Moral Consideration

Mills v. Wyman- Son stranded in Hartford accrues a lot of expenses.  Dad promises to pay man back.  Dad breaches.  P sues and ct says no considertion.  Dad’s promise was based on past consideration and the dad has only a moral duty for son, no obligation to be responsible for son’s considertion. 

1. Past consideration

a.  promise could not have enduced performance because performance came first.  Servies were past consideration.  Usually past consideration is no consideration.

d. Important to remember in trying to distinguish gift promises from consideration.  “was one of my motives for promise, a desire to get a return promise or performance”

2. Moral considetaion- in this case it’s the 2nd argument saying my treating your son (duty to cover his expenses) is consideration for your promise.

a. this court said we can’t enforce just on the grounds of moral obligation, slippery slope if we do.

b. But sometimes we will.  If a debt is later affirmed by a promise to pay in these situation we will:

1. stat of lim

2. debts by infants

3. bancruptcy

c. Res. 86 says sometimes moral, past cons is ok.

Webb v. McGowen- man doing and about to drop block.  To avoid dropping it on a D he falls with the block.  D promises to pay P 15 per week until he dies.  D dies and payments stop.  P sues D.  Ct says here we will say past, moral consideration is ok.

3.  No way there can be mutual inducement.  D’s promise did not induce P’s act.

4.  Case is distinguishable from Mills though because here a direct benefit on which promise is based, goes directly to D.  In Mills it was to son. 

5.  Rest. 86 would decide this case the same way probably.  See Ill.  Probably we uphold K to avoid unjust enrichment for D.  Still, even if no K, P may have a restitution claim.



2.  Contract modification and the preexisting duty rule- do you need add’l consideration in order to modify a K?

Stilk v. Myrick- P had K with D.  P wanted more money or he would quit.  He gave no new promise though.

Alaska Packers v. Domenico- workers demanded more money or they’d quit.  D said ok, but breached K to pay saying no new consideration given by P.

a. 
 pre-existin duty rule- a promise to do what you already have a legal obligation to do cannot serve as consideration for a return promise.  (only applies to unexectuted deals)

b
First point- CANT USE CONSIDERATION PROBLEMS TO UNDUE An EXECTUED (DONE) DEAL.

c  . part performance of a liquated debt can’t extinguish debet R. ??

1. liquataded - cr. says 100  debt says 100, says I’ll pay you $50 to call it even= still legally owe $50.

2. unliquadated- cr. says 100  debt says 50, says I’ll pay you $75 to call it even = debt is discharged because debt gave up right to argue correct amount.

3. cr. says 100  debt says 50, cred . says I’ll pay you $50 to call it even= can go either way, res and most cts. say debt wins, but debt isn’t really giving up anything because either way he has to pay the $50. 

* in no case does it matter if the words “payment in full” are crossed out of language on check before endorseing.

Brian Construction v. Brighenti- P is an assignee to construct post office.  D was sub-cont to build foundation.  D starts but finds more debris under the ground than anticipated.  Sub stops and demands more money.  P sues.

4. case illustrates the unforseen circumstances rule R. 89- is an exception to the pre-existing duty rule in situations where unforeseen circumstances are created.

5. Is the pre-existing duty rule and need for add’l consideration the best way to determine which mods to enforce in a K?  Modern view says no.

a. Ucc 2-209- says no add’l consideration is necessary to modify a K.

b. Some jur apply this rule to non-goods K too.

c. But if its not a goods K and no statute otherwises free mods, then pre-existing duty rule applies.

*  also look at forebearance of a claim as add’l consideration- r.74

3.  Adequacy of Consideration- generally cts do not look at adequacy of consideration.

Batskais v. Bemotis- Loan for $2K to be repayed with interest.  D says she never got 2000, only 25 and that is not fair consideration.

a. REMEMBER- parol evidence only exludes prior agreements or understandings, not statements of prior facts.

b. Three arguments made here

1. want of consideration (absense of consideration)- there was a bargain here, D exchanged future value for present value.

2. Inadequacy of consideration- mere inaduacy of consideration will not void a K.  It is not upto cts to put a value on things.

* exception to this rule is the current exchange of sets amount of money.  You can’t say I’ll give you $5 now if you give me $10.  This can’t be a way to make a gift enforceable.  (only applies if exchange is instantaneous)

3. failure of consideration (breach of K)- really has nothing to do with consideration doctrine.  

C.  The Intention to be Legally Bound- under the cl promises under seal where enforceable without consideration.  Over time the practices laxed and people would just write seal.  Most states have abolished effect of the seal.  No cts look for other ways to find an intent to be legally bound.  Is that enough, most cts require more r.71  However in some cases maybe it is (see firm offers r.87)?



1.  Using Formalities to Manifest an Intention to be legally bound

a.  Nominal considerations- is another way to formalize a deal.  It is the giving of small amounts of money as an expresseion of intention to be legally bound.

Schnell v. Nell- P’s promises to give money to family if family gives him $.01.  Ct says no this is not valid consideration, not mutual inducement.

1. The .01 is nominal consideritoin and is not valid, it has to be sought after in the bargain.  Here it clearly wasn’t.  Again, remember the exception to the inadequacy rule that exchange of sets amounts of money can’t be valis if instanteounous.

2. Parties both want to be bound, though, so why shouldn’t that be enough?  (Not in US R. 71)

a. Fraud

b. economic efficiency (value exchange)

c. exception for firm offers.  ( r. 87)  Nominal consideration is ok, formality is enough.

3. Can forebearance of suit be consideration.

a. cts usually enforce this, but there has to be a wineable case to forebear.

b. R. 74 sets out rules two test:

1. objective- wineable suit

2. subjective- belief of a wineable suit




b.  written expression of intention to be legally bound

Thomas v. First Bank- guy stopped payment on check, but signed release limiting liability of mistake.  Bank made a mistake.  Guy sued for money paid on check.  Ct said no lack of consideration and intention to be legally bound clear through writing.

1. main point of case is to introduce the Uniform Written Obligation Act.

a. only enacted in PA.

b. says if express statement of intention to be legally bound, that is enough.  You don’t need a bargain or consideration.

2. Possibly could attack this decision on the basis on assent.  Perhaps just signing the form isn’t enough to manifest an objective assent to the terms of the K.  Though failure to read is generally not a defense.

2.  Lack of Intention to be legally bound- we said that cts generally don’t consider the intention to be legally bound enough, but now we ask is it necessary to be bound?

Cohen v. Cowles media- P had neg. info about Dem. Gov candidate.  He tells D’s agent if P is given anonimioty, he’ll reveal info.  D prints p’s name anyway.  Ct says this was just a gentleman’s agreement and the parties did not intend to be legally bound if promises aren’t kept.

1. R.21 says parties don’t have to be thinking enforceabilty and legal obligations.  All that matters is assent.   Is it reas: for other party to believe that party is entering into a legally binding K.

2.  Still, some cts say there is a diff between keeping a promise and an intention to be legally bound.  In Eiland v. Wolf the ct said disclaimer in catalog was enough to demonstrate that it wasn’t legally binding.

D.  The Doctrine of Promissory Estoppel- even if no enforceable K, we may in some cases decide we want to keep a party to its promise.  The doctrine of p.e. steps in nearly does away with K law.  It sucks and we shouldn’t have p.e! R.90



1.  The Development of Promissory Estoppel as a substitute for 





      consideration.




a.  family promises

Rickets v. Scothern- grandfather promises to give money to grandaugther so that she won’t have to work any longer.  She quits.   He dies before paying money to support her.    Ct says no K, no mutual inducement, but law of promissory estoppel applies here.

1. req- 

a. promise

b. promisor should reas. Expect reliance

c. promisee does rely to his detriment

2 promisory estopple v. equitable estoppel

1. prom- is if you promise something, you are required to keep the promise if its relied upon. “I promise I will renew it”

2. Equt- if you make a statement of existing fact and I rely upon it, then its binding “I renewed  it”

3   What is necessary
a. Originally- can’t be a clear gift only.  Promisor must intentionally influence the promisee with promise.

b. But now, cts and r.90 say reliance just must be reasonable or foreseable by promisor.  Some cts imply element that the reliance itself must be reasonable, but its not in lang of res.

4   Remedy

a. Maj. cts give expectatin.  They say we are enforcing the promise, thus exp.

b. But some cts give only reliance, they say the whole doctrine is based on reliance, so lets just give that.

c. Many cts do both and practically just apply the easier one to determine.




b.  promises to convey land

Greiner v. Greiner- husband dies and leaves only 5 to 3 of his kids.  Wife dies and tries to balance out.  One kid wants the land and won’t leave, because of mother’s promise to give it too him.

1. P.E. is not susceptible to statute of frauds defense

2. In land gifts, be careful in determining if there is a bargain.  Maybe land is given to get somebody to move back to the  area, or maybe it is merely a natural condition of the gift

3. How can we determine if reliance was reasonably expected: 2 ways here:

a. you/he goe through formalities (seal,writing, etc)

b. observe reliance and don’t say anything




c.  charitable subscriptions
Allegheyn College v. Chautaqua Bank- Yates promises to give college mone to create fund at college.  She dies and bank doesn’t pay promise.  College sues for balance upon her death.

1. not much importance about case

2. generally a mere promise to leave a charitable subscription isn’t a K, hard to find consideration.  Also, hard to prove reliance for p.e.  Best way is to do fomalities in a will.  That is how we make binding gift promises.




d.  promises of a pension
Feinberg v. Pfeiffer- women worked w co since she was 17.  Co decides to promise her a pension when she quits but says don’t quit soon.  She retires then co. reduces pension.  She sues for breach.  No K becaue past cons. But p.e. case.

1. Maybe there is an argument that there is cons.  Perhaps the co gave her a pension so that she to increase the likelihood of her working there. (same rationale as a firm offer)

2. Clearly case of p.e., though.  There was a promise.  Reas should have expected reliance.  Actual reliance.  Breach of promise.  Must fix.




e.  construction bids

Baird v. Gimbel- D submitted bid to P, then realized it miscal.  P relied on D’s bid and got general K.  Before P accepted D’s offer, D revoked.  P sues under p.e.  Hand says no promise is made until the offer is accepted, no p.e.

1.  Hand says we only use p.e. to enforce gift promises, not here where P relies on an offer only.  Can’t rely on an offer.

Drennen v. Star Paving-  Same basic facts as above.  Ct says yes you can use p.e. if you relied upon an offer.

2 Ct said in the offer was an implied promise not to revoke.  The P relied upon that implied promise in making a bid.

3. Hand v. Trainer

a. Hand- p.e. is a sub for cons. and is limited to enforcing gift promises.  Offer is not mean to be a promise till cons is received.  

b. Trainer- offers are promises and can be the basis for p.e

c. Res. 87 goes with Trainer.  !!??



2.  Promissory Estoppel as an alternative to breach of K
Goodman v. Dickens- P submitted an app to be a radio dist.  D says app had been accepted.  In reliance, Goodman made expendiatures.  App was actually denied.  Ct says p.e. is ok here.

1. Could this be fraud?

a. Gen no, can’t be fraud for being wrong, you have to knowingly mislead.

b.  But maybe he made fraudulent reps about his ability to approve applications.

2. Ct gives reliance only, but remember most give exp.

Hoffman v. Red Owl- P relied on promise that he would get seven eleven store after submitting app.  Lots of open terms re: potential K.   He sold bakery and spent money.  They didn’t get it and sue for p.e.  Court says ok even though no  change of a K here.  HIGH WATER MARK FOR PE
3. This advances p.e. beyond Drennan:

1. first we said p.e. is doctrine to deal only with lack of consideration.  Sub. of const in gift promises only.

2. Then Drennan said no p.e. can be asserted in an incomplete bargains situation.  An offer alon can carry a promise.  Thus you can have p.e. even if no accepatance.

3. Here, we don’t even need a definite offer.  Hoffman’s accepatance could never have been a K, yet p.e. may appy.  Thus, even p.e. for prelimianry negotiations.

4,  P.E. is not a K claim but a free standing  claim.

1. Where does this take us

a. different rules/laws

b. diff remedies

c. don’t look at K at all, only res. 90
2. Makes damages easy too, just give what is just

3.  PE is the death of K, it destroys rules.



3.  Some Modern Applications and Limits of Promissory Estoppel




a.  Promise

Blatt v. USC LAW- law student sued because he didn’t get into law socity.  Org said if he wa in top 10% he’d be considered.  The only way he wouldn’t get in then is if he had bad character.  he had good character and still was rejected.  Sues for breach of K and P.E. and wants an injuction.

1. Why is case here? To talk about how this court views the Hoffman cts view of P.E.

2. Ct says you need the elements of a K to have a promise.  

3. Also demonstrates that courts interp. res.90 implies that reliance must be reasonable, though it only says reasL expected to be relied upon.

4. Also points out that the remedy for p.e. is vague under r.90 to allow it to be more flexible, even though it makes it less reliable.

Yplsilanti v. GM I- Gm promised to keep plant open in town if they gave them tax abatements.  Township did and GM closed plant.  Town wants an injuction against closing or monetary damages.

5. This case tests the theory and limites of p.e.   It indicates the power of p.e. but also shows relunctance of cts to go too far with it.

b.  Reasonable Reliance
Alden v. Presley- Elvis dated P’s daughter.  He promised to pay p’s divorce costs and balance of mortgage.  He dies before paying mortgage.  Estate says we won’t pay.  Divorce.  Divorce action dissmissed then refiled after knowing estate wouldn’t pay.  P sues for p.e.

1.  Case specificallly illustrates that reliance has to be reas. according to most courts.  Maybe the language “to prevent injustice” means that reliance must be reasonable,  but it never comes out and says so.  Still, it says promisor has to reas. expect reliance. So maybe the same thing.  CASE SHOWS REQ OF 90 THAT IS NOT EXPLICIT, RELAINCE MUST BE REASONABLY TAKEN AND REASONABLY EXPECTED.


C  Injustice of non-enforcement

Cohen Media II- same facts

1. first time we said no intention to be legally bound.

2. Keep in mind idea of fraud- failure to keep a promise isn’t fraud.  To be fraud there has to never have beeen an intent to keep deal.  Knowing misrepresentation.  Maybe here there is misrep over guys power to bind the paper

3. This ct says p.e. is like a quasi-K, no K but like one.

4. Ct says p.e. is a doctrine of general applicability, it is not a specific infringement on the 1st amendment rights.  

5. Dissen says no, this is different media does something diff. than everyone else, they print info. the 1st amendment must overrule p.e.

IV.  Performance and Breach


A.  Performance



1.  The Implied Duty of Good Faith Performance




a.  employment contracts

Monge v. Beebe- P worked at D’s place of business and got promotion.  Boss asked her out, she said no and was eventually demoted and fired.  K was terminable at will but she sues and says there is an implied good faith obligation.

1. Genereral rule is that terminable at will K have no implied good faith requriement and there can be “fire for any reason”

2. But cts often say we have to balance freedom of K with public policy.  They may decide, like here, that there was a good faith obligation

3. Or, maybe you can square both.  Perhaps the ct can say good faith obligation is consistent with freedom of K.  Just say had the parties known of this exact situatin they would have said can’t fire me for that.  Thus, it was an a bargained for term.

Murphy v. American Home – employee just about to get pension.  He does his job and blows the whistle on co-workers screwing the co.  He had terminable at will K.  Co fires him for telling.  He sues claiming wrongful termination.

4. This case is at least stronger than last because here he was fired for doing a detail of his job.  Thus damned if he does and damned if he doesn’t.  Ct her says no, though.  Good faith is inconsistent with terminable at will K.

5. Ct says yes we think every K does have an implied term of good faith, but it can’t contradict an express term of the K (terminable at will).  Cts can only step in when:

a. linked to a statute which protects the employee

b. constitution protects

c. express limitatin in agreement itself.

6. ct says if you don’t like it go to leg, not us.

a. better able to deal with it

b. legeslative supremacy

7. K at will arguments are not as stong as used to be, but they still are rule.  Exceptions are exceptions.

8. UNDER the ucc the 1-203 expressly says all K have good faith requirment and 2-193 says merchabts have even a higher good faith standard.

2.  Implied and Express warranties- warranty means a guarantee that certain facts are true.




a.  Implied warranties of merchantabliity and fitness for a particular 


purpose.- everything we need to know is in these two cases and the ucc

1. what is meant by implied warranty- implied in law, this isn’t what parties actually thought, but the law assumes the parties wanted these warranties unless expressly disclaimed.

Step Saver v. Wyse- P buys components from D.  They are incompatible.  P sues for violation of imp war of mer and fit for part pupose.

2. Here P failed to distinquish difference between the two

a. Implied warranty of merchantability (2-314)- warranty that it works as expected or implied.  Goods suitable for normal use.

b. Fitness for partiular purpose (2-315)- if seller has reason to know P buyer needs goods for a particular purpose and is relying on the D’s knowledge then warranty exists.  Goods suitable for buyer’s particular use if ….reason to know particular purpose and reliance.

3. These two warranties are the default rules, if nothing said, then every K for goods has them in it:

a. seller has to be a merchant

b. seller doesn’t have to be a merchant, but usually is.

4,  UCC 2-714 provies difference of value of goods as delivered and value as warranted as the measure of damages for breach of these warranties.




b.  express warranties- UCC 2-313
Royal v. Lorraine- D bought copy machine from P and they broke.  P sued  for breach of express warranty.

1. Under ucc 2-313 three elements of express warranty.

a. express affirmation of fact or promise

b. relates to the goods

c. becomes part it the basis of the bargin

2. Not everything the seller says is warranty, it could be puffery how do you tell the difference?

a. must be an assertion of fact that the buyer is ignorant to.

b. Exp of puffery: high quality, good gas mileage

c. Exp of warranty: rebuilt engine 20 mpg

d. Things to look at:

1. fact v. opinion

2. Specific v. general

3. Past v. future

3.  Has to be a basis for the bargain: - warranty has to be one of contributing factors in making deal

a. either making you buy it or

b. changing terms of the deal




c.  express disclaimers of warranty, UCC 2-316
Schneider v. Miller- P went to buy car for son.  Car sucked. P and D said it was as is.  Car turns out to be undriveable and P sues for rescission.

1. P sues on IWM, but under ucc 2-316 that claim fails

1. “as is” calls it off see (3) a
2. his examination calls it off see (3) b
2.  Point of case is to introduce 2-316, know this.


B.  Breach



1.  Prospective Nonperformance
a. anticipatory repudiation- statement that party will not or cannot perform made before the day duty is necessary. Ucc 2-610, r. 253

Hochster v. De La Tour- P hired D to be a courier on a future date.  D said I’m going to breach.  P sues for breach before time of performance.  Can he do that or must he wait?

1. Four questions:

1.  Is the aggrieved part’s duty to perform discharged?    

      Yes

2. Can the aggrieved party sue for breach immediately?  Yes

3. Can the aggireved party ignore repudiation.  Yes P has the option to sue now or later

4. Can repudiator repent and withdraw repudiation?  Yes if the aggrieved part hasn’t materially changed postiion, ucc 2-611

2.  Why should we let P look for another job immediately and still be able to sue?- more efficient this way.  Also, D should want to give P the opportunity to mitigate damages.  He’ll pay less that way.

3.  TENDER AND DEMAND- the general rule to recover for breach, P must allege and prove tender of his own performance and demand for d’s performance

a. Tender- shows willingness of P to do K, shows he is ready able and willing.


b. Demand- shows the D is unwilling to perform, don’t want quick litigation is D really can perform.

c. Exception to this rule is that the law doe not require tender and demand if they are uselss acts. Eg: hornet explodes

b.  adequate assurances of performance- this is the legal device that helps P if he isn’t sure whether to D will perform.  Should he himself look to mitigate or should he wait for performance?

Scott v. Crown- K for sale of flour.  Seller finds out buyer hasn’t paid anyone else.  Payment here do after delivery.  Buyer says I want assurance that you will pay me.

1. When can you demand assurance according to ucc 2-609? When reasonable grounds arize.

2. Under UCC demand for assurance must be in writing, though some cts accept oral demand.

3. Demand and failure has to be prior to stopping duty.  Can’t stop then demand assurance

4. Content must clearly demand assurance and must be made to D directly

5. Can’t use asurances to modifya  K.  

6. ****2-609 can screw you up.  If there is any defect in the demand and you stop performance, then you could be in breach.

2.  material breach- when does one party’s failure to perform become material enough to discharge the other party’s obligation to perform.

a.  when is nonperformance material- generarly rule is that to discharge duty other party’s breach must be material.  Res. 241 disccuses ways to tell if failure of consider (breach) is material

Lenzo v. Durham- K for sale of real estate.  Prop has to be delivered at closing.  Seller keeps wanting to delay.  Finally buyer says forget it.  Seller says can’t call it off, my breach isn’t material.

1. In drafting, if something is really imortant make it apparetn, eg “time is of the essence”

2. Normally, we apply same damage in brach whether it is willful or not.  Here though the courts may say willfulness is relevent to determine if breach is material

3. Remember we ask about materiality because we want to know if other party’s duty is discharged.(excused)

b.  the perfect tender rule: cure and rescission- how does the ucc deal with breaches and when does other party’s duty dissappear.

Ramirez v. Autosport- P wnet to D to buy a van.  They traded in there van.  D kept delaying delivery of goods.  When good was delivered it was defective.  P wants to cancel K, D want time to cure.

1. The perfect tender rule- for goods, at cl the buyer has the right to reject an good not perfectly consistent with K specs.  ONLY APPLIES TO GOODS
2. UCC 2-601 adopts this, but not purely because of other sections.  There are 3 ways to soften it:

a. Rejection must be in good faith (1-203 and 2-103)
b. 2-508 most important, dealing with seller’s opportunity to cure.

c. Buyer can revoke accept under 2-608.

3. Why do we have material breach rule for services and perfect tender rule for goods?  In services, you forfeit and can’t resell like ou could in goods.  Thus, you get unjust enrichment.  In goods case ou can give back, but in services you can’t.  Thus, in services we should try even harder to salvage the deal.

4. Opportunity to cure- we said that under perfect tender rule there are ways the ucc softens it.  One of which is 2-508.  Must be able to dist. (1) and (2)
a. both provide an oppt. To cure, but 1 applies when you still have time to perform under K and 2 applies when no time left.  

b. Under 2 there is an added requirment- the seller must have reas goufnts to believe tender would be ok.

5. Revocation of acceptance- 2-608- deals with situation where buyer has already accepted the inperfect goods or performance.  In this case, acceptance can be revoked onl if the defect substantially impairs the value.  We want to be positive of real problem before we undue a done deal.

6. 2-711 deals with remedies of cancellation in these situations

7. Know these:

a. 2-601 perf tender

b. 2-508 buyer’s right to cure

c. 2-608 revocation of acceptance

d. 2-711 remedy in general



3.  the substantial performance Doctrine
Jacobs v. Kent- P built house for D.  D didn’t pay because P used wrong pipes.  P said you can get damages, but you can’t canel K.  No material breach

a. Case is here to illustrate substantial performance doctrine- if you don’t make perfect performance what can the buyer do?

1. buyer can reject performance only if seller’s performance not substantial

2. If substantial performance, buyer must only get damages.

3. This is in contrast to the perfect tender rule.

b. If one party substantially performs, the other party’s duty to perform is not discharged.  Thus, if you substantially perform, the other party can only get damages.

c. This does not apply to goods.

d. If breach was willful rdue to gross neglence, then maybe that changes things and I can cancel K even if subst perf.

e. If K is specific, though, and says if you don’t do this you won’t get paid, then doctrine doesn’t survive.  K can be cancelled.  Maybe you can sue for rest. but not likely because this exactly situation parties k for.  May bar all recovery.

f. If sub. perf. Doctrine applies, what is measure of recovery: 

a. diminished value

b. cost of completion

c  In this case easy to chose because cost of completion is huge economic waste.  Here both:

1. tearing down physical structure, or

2. disprop. of benefit v. cost

4.  Conditions- a condition inserts some contingency which must be satisfied before liability upon the modified promies matures as a matter of present duty.

1. Three kinds of  conditions:

a. condition precedent

b. condition concurrent

c. condition subequent (rare)

Howard v. FCII- P insured by D.  P loses 35K in rain damages.  K said won’t pay if you cut stalks.  P cut stalks.  P says you still have to pay, but you can sue me for damages.  P says promise, D says condition.

1. What is a condition precedent- something that has to happen before the other party has to perform.  Def- something that has to happen, after the making of the K, before there is a dut of immediate performance, other than the mere passages of time or something else certain to occur.

2. How do we decide if something is a covenatn of condition

a. it can be both, but we really want to know what parties intended.

b. Gen rule, is that if it talks about something controlled by the breaching party, it’s a promise (I won’t cut stalks)

c. If language talks bout duty of the non-breaching party it’s a condition. (I won’t pay)

d. Thus, in drafting calling something a covenant or condition isn’t always enough.  If you want a condition, say “ we won’t pay if …”

Clark v. West- P had K with D to write books.  K said if I don’t drink I get 6/pp if I do 2/pp.  He drank and D said no problem.  D still only gave 2/ppp.  P says you waived condition.  D says no its was a cov., can’t waive it.

3. Condition are waivable, can’t waive (modify) promise withou consideration (if we allowed this we could end run gift rule)  But if this were UCC you could no add’l consid needed but this is not a goods K. No good reason for allowing free waiver of condition but not promise.  Maybe ucc has it right.

4. Waiver v. Estoppel

a. waiver is a voluntary relinquishment of a know right.

b. Estoppel is a voluntary action, but an unintentional waiver of the right.  You aren’t choosing to give up the right, you are just precluded from it because of what you did.

5. The extent to which the "condition" is a material part of the the exchange will influence cts decsion to find a waiver.  The more influtential the condition is to exchange, the less likely the ct is to find it a waiver and more likely it is to find it an attempted  modification of the K, and vice versa.

6. This is an example of an express condition.  Condition create by agreements of parties.

Fursmidt v. Hotel- P and D had K where P would keep laundery service in hotel.  K said service had to meet P’s standards.  P said they didn’t.   D says its an objective test, P says subj.

7. For condition of satisfaction: two tests

a. operative fitness, utility, or marketability (obj)- if here then there has to be an objective measuer to show dissatisfaction

b. fancy, tast, sensibility, or judgement (sub)- here all you have to show is that the party honesly was dissatisfied.

c. In the end, it probably is same test.  Same evidence will be admitted to prove diff. Standards and jury will probably do whatever anyway.

d. Here, ct says clearly subj is approp., ther was a direct realtionship between good will of hotel and service.  Hotel has right to say what it thinks it image should be.

e. As for hotel’s counter-claim for breach, the condition is both a condition and a promise.  Maybe then, they have to show subjectivity for condition and objectivity to recover on promise.  Thus, could argue, we don’t need a reason to fire, but we do if we want damages.

Kingston v. Preston- K for P to work for D as an apprentice.  After a year and half, P would get business and have to pay D 250/month to pay for inventory.  P had to give assurance he could pay though.  D said no assurance he could pay.  P says breach of promise.  D says condition not met, my duty never matured.

8. Promise or condition?

A. first look at language

1. if it talks about what the breacing party must then its likely a promise.

2. If it talks about what the non-breachig party must do it’s a condition.

3. Here it never expressly says D doesn’t have to turn over, looks like a promise.  But it does say “at” “before” which suggests a condition.  Should say if you don’t go I don’t have to.

B. Ct says three types of covenants

1. mutual and independent promises (no conditins)

2. condition precedent and covenant

3. condition concurrent and covenant

* this case is #2 and maybe # 

9. This case is a leading case on establishing presumption of dependency of covenants., ie constructive covenants- legal presumption usually implied in law, not dependent or express intention of  parites. – this is what they would have done had they though about it, or this is what justive requires.

10. Res. 234- there is a presumption that condition are concurrent unless specified

11. Res. 238- presumption of dependency of obligations (if I don’t you don’t)

12. Two ways to classify a condition

a. express cond- you need strict performance to satisfy

b. constructive condition- onl need substantial performance to satisfy

13. Can also classify condition by timing:

a. precedent- cond must occur before duty matures

b. concurretn- simultaneous exchange

c. subsequent- somtheing that destroys duty of immediate performance (rare)

14.  Remember, condition can be and often are promises too. 

Usually are both.

V.  Defenses to Contractual Obligation


A.  Lack of Contractual Capacity



1.  deficiencies in contractual capacity

a.  incompetence- how does the mental capacity of a party to a K contract effect enforceabilty? 

Faber v. Sweet Style- P clinically regarded as insane.  He enters into K with D.  P had no knowledge of mental problem.  P wants to cancel deal

1.  this case is here to show basic rules of incompetence.  Ct uses a voltionalal and cognitive test.





2.  How would case come out under § 15, pg 1080.






a. 1a doesn't cover him (cognitive)






b.  1b doesn't cover him (volitonal)






c.  (2) is only a limitation on 1

Orterlere v. Teachers of NY- P had nervous brekdown.  She made seemingly bad and contradictiory choice on pension matters from work.  Husband end decision shuldn't count.





3.  Orterlere is consisten with Res., Faber was not

4.  Remember in all insanity cases, there has to have been a clinically diagnosed psychotic disorder.

5.  Law says that k is voidable, not void, at the option of the incompetent party.




b.  infancy- what if a party to a K is under age?

Webster v. Sheridan- D's leased apt from P.  D's were under age.   P sues for breach.  D's have defense of infancy.

1.  general rules- infant doesn't have capacity to bind himslef to K.  At the infants option, the K is voidable, but the adult is locked in.

2.  There is an exception which says an infant is liable for any K for necessities.  We want to encourage parties to provide needed goods to infants.

3.  Generally kids can't be sued for restitution of the K.  They would have to give goods back, but if it’s a service, like here, there is nothing to give back.

4.  Some cts say that if the transaction is done in cash, then there is no duty to check for age, but some say in doesn't matter.

5.  Infancy doctrine, like duress, fraud, and undue influence, can undo done deals (not like consideration)

6.  Generalizations

a.  almost everywhere, K are voidable at minor's option.

b.  minor can disaffirm at any time before reaching maj and reas time after.

c.  minor can affirm only after reaching majority

7.  UCC 1-103 leaves infancy doctrine (and others) questions to state law.

Brooke Shields Case- mom allowed child pictures, she disaffirms before maj.  Ct says no, can't.

8.  Case just here to show that leglislature can change the way infancy rights work.


B.  Obtaining assent by improper means



1.  misrepresentation- how does a mis-description of facts affect K?

Halpert v. Rosenthal- K to sell house.  Seller says no terminates after buyer asks if he needs an inspection.  House has termites.




a.  distinguish between fraud and misrep.

1.  fraud is a known untrue statement intended to get reliance and actually getting reliance.

RES 162

2.  misrep is an assertion no in accordance with the facts, non-intentional.   RES 159

b.  when does mis rep. Provide defense to a K (res 164)- must be a material fact likley to effect conduct of reas man to entern into K. (also 162 (2), 167)
c.  There is a fraud exception to show that K was induced by fraud or innocent mis representatin.

Vokes v. Arthur Murray- lady can't dance.   They say she can and suck money from her for lessons.  She sues for mis rep.




d.  general rule is that you can rely on fact, but not opinion.




e.  Res 168, pg 1119 defines opinions

f.  Res. 169, pg 1120 says you can reyl on an opinion in some cases:





1.  (a) relation of trust and confidence

2.  (b) reas belief that the person who asserts opinion is an expert. ***' case here

3.  (c) special reason making party susceptible to misrep.



2.  duress- what if assent to enter into a K is induced by threat?

Austin v. Loral- gov't gave K to Loral.  Loral sub to Austin.  Gave second K tool  Austin said I want more K and more money or I am going to breach.  Loral had to have K done, no other option.  They agreed to demands and sue for duress.




a.  Basic requirments for duress:

1.  threat (of wrongful action) (not every threat to breach is duress)





2.  Duress situation is created by other party





3.  No adequate remedy at law.





4.  No other reas option.




b.  see res. 175, pg 1131
3.  undue influence- what if its not quite duress, but just real strong persuasion or advantage taking.

Odorizzi v. Bloomfield- P arrested as homo.  School rushed over and says he shoule quite.  He does.  Charges dropped and he says there was undue influence.

a.  under duress we need a threat, here we don't need a threat, just coersion.

b.  This is a threat to K rules, so cts are cautions to use this.  Its most common in insurance settlement cases.

c.  Its important to look at both parties:  the dominance of one and the subordiance of the other in the situation.

d.  Res. 177, pg 154
*  PETIT RECAP OF DURESS V. INFLUENCE-

1.  not always easy to distinguish.  Orginally dures was a threat of violence, then it changed to situations of economic duress too.

2.  Undue influence was less important, but it is even less importance now that duress has expanded.  It involves unfair persuasion (advantage taking) not a threat.  Often, the relationship between the parties is one of trust and confidence.  It is not an act out of fear like duress.

3.  In duress, the question of whether a person was coerced is a subj test, but some obj content is added.

4.  In duress, some cts say threat must be unlawful, others just say improper (stuff like Austin)

4.  unconscionability- will the court ever step in and say, yeah it looks like a K, but I'm not going to enforce it.  It shocks my conscioius and is just not fair.

Williams v. Walker-Thomas- store sells stuff to poor lady under a one-sided credit K.

a.  what is the def- it is left intentionally vague; perhaps it best seen as two types procdural and substantive:


1.  procedural- absence of meaningful choice; unfair surprise


2.  substantive- unreasonably favorably terms; oppression

*some cts say you need both, some say just one or the other.

b.  UCC 2-302 and Rest 208, pg 1163, don't help much.




c.  Cts can choose to not enforce all of K or only uncons parts.

d.   pt of case is to show that it is intentionally left indefined.  Most common in consumer transactions.


C.  Failure of a basic assumption



1.  Mistakes of present existing facts




a.  mutual mistakes




b.  unilateral mistakes and the duty to disclose



2.  changed circumstances




a.  impossibility and impracticability




b.  frustration of purposes



3.  allocation of risk in long-term contracts 

