CONTRACTS OUTLINE

UNILATERAL Ks: here, consideration is in the form of acceptance by the giving of performance.  
A particular mode of formation: offeror is not bound unless offeree performs.  

Brackenbury v. Hodgkin (see last semester’s outline)



There is no problem of mutuality: there is promise or performance on both sides.  


Ps move into D’s home, and performs the K (i.e. takes care of D).  



If Ps continue servicing D until her death, Ps get title to D’s home.  

( D cannot just pull out of the K because technical details of the agreement are thorny (e.g. “we don’t get along”).  

Ps get deed of the house only if they perform entirely.

What if Ps do not perform entirely: can they be sued?  Does beginning of performance constitute acceptance?


Restatement 2d §45 (cases of no ambiguity):
Offeror is bound to offer once, offeree(s) tender or begin the invited performance.  Offerees can abandon performance without incurring liability.  



Is there a difference if Brackenburys (Ps) quit after 10 days, v. after 10 years?




What could Brackenburys recover?  Two possible avenues.





Contract:







Nothing.  Ps did not finish performance.  §45 applies.





Out of Contract:







PE is inapplicable here; after all, D sought services for her life; Ps did not 

satisfy these services.






Quantum Meruit?







Recover value of Ps’ performance?  See Britton v. Turner.  







YES, if jurisdiction permits the Britton result; 

NO, if not (and hence will be stuck with the harsh result that outside 

K, there is no recovery).  




Does Hodgkin have any means of compelling Ps’ performance?  





Perhaps if interpreting the agreement as a bilateral K: use §§32, 62 as modes of interpretation
REMEMBER: with Unilateral Ks, be sure to be able to distinguish cases in which there is no ambiguity as to the presence of a unilateral K, and where there is ambiguity (i.e. is it a bilateral or a unilateral K?). 


( Contrast §45 with §§32, 62
Offer v. Promise v. Option


Offer:



Restatement §24: manifestation of an intent to bargain.



Usually in the form of “If…” statement.  



Normally requires promise or performance by the other side.


Promise:



Restatement §2: a commitment to act in a certain manner in accordance with a bargain.  
Precontractual Obligation.

Is this oxymoronic?  A logical impossibility?  How can you have commitment before a K is formed?


However, there are techniques of getting pre-K obligations, such as options (a specific form of “firm offer”).  
“Firm offers.”

An offer that, by its terms, remains open until a fixed date.

General rule: even a firm offer can be revoked prior to expiration of its term.  

Dickinson v. Dodds

Offer: to sell the property


Promise: “I promise to keep the offer open until Friday.”


D revokes the offer before Friday.   


Issue: is there liability for breaking this commitment?  Held, no.

Reasoning: Though this was a promise, this was a commitment, it wasn’t an enforceable one, having lacked consideration.  

Is this a good result?  Is there any reason for making such a “firm offer” binding?

There may be economic value in making people stick to their words, especially when dealing with complex transactions, where there may be a lot of reliance on the part of the offeree.  
On the other hand, opponents of making such firm offers “binding” is that this goes against the precept of “efficient breach theory,” and also shifts property to higher-value users.  
Option Ks.

If an offeree has given any consideration (even nominal) for the “firm offer,” it becomes an option.

Option Ks are completed Ks in which the offeror has bound himself not to revoke the offer.  

Courts’ struggles to deal with Dickinson:


Thomason v. Bescher

Facts: Ds executed a writing under seal in which they promised, in consideration of $1 paid, to sell/convey to P a tract of 

land, provided P pay $6,000 on or before August 18, 1917.  However, it was found that the $1 consideration was not actually given.  Ds withdrew the “option” given by them on June 23.  
P sued for specific performance (i.e., in equity).

Issue: Does an offer said to remain open until a fixed date, given without consideration but under seal, remain enforceable?  

Held, yes.
Reasoning: Courts of equity are concerned with substantive justice, and hence will normally look behind the seal.  

Though instruments under seal alone are not enforceable under equity in the absence of valuable consideration, 



any deal purporting consideration will substantively permit the keeping of commitments.  

Marsh v. Lott

Facts: D gave P an option, in writing, to buy land to $100,000, payable by $30,000 cash and the balance in 4 years.  The 
writing acknowledged (a nominal consideration of) 25 cents paid by P and provided that the option would expire June 1, 1905, with privilege of 30 days’ exception.  
P tried to invoke the exception, upon which D revoked the option and withdrew the property from sale.  

Issue: was 25 cents for the option proper consideration?  Held, yes.


Reasoning: The nominal consideration here was enough to confer binding power on the option K.


That there was written commitment, substantiated by nominal consideration, was what made the option binding.  

Smith v. Wheeler

Facts: D withdrew the unilateral K (an option K, here) prior to tender and payment of the $1 recited as consideration for 
the agreement.  

Issue: is the option K enforceable?  Held, yes.


Reasoning: Failure to pay the $1 does not necessarily void the option K.  
The recital of the $1 consideration gives rise to an implied promise to pay which can be enforced by the other party. 
Note: “RECITAL”: a preliminary statement explaining the background of the transaction or showing the existence of  particular facts.  

Restatement 2d §87: Option Contracts.

(1) An offer is binding as an option K if it

a. is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes and exchange on fair terms within a reasonable time; or

b. is made irrevocable by statute.  
(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option K to the extent necessary to avoid injustice.  

[Note that §87 does not require that consideration for the option K actually be delivered for it to be enforceable.]

**Be sure to DISTINGUISH 
Consideration for the option (i.e. keeping an offer open until a certain date)
The option itself is a subsidiary promise, such that nominal consideration is OK. [nominal consideration OK?]
v. 
Consideration for the contract itself.  [nominal consideration not enough?]

Though more generally: you can have an Option K through



Rest. §45;



Rest. §87;



UCC §2-205;



Bilateral K.

James Baird Co. v. Gimbel Bros.: Old view, that there is no liability for subcontractor withdrawals; reliance cannot serve as a substitute for consideration.

Facts: P sued D for breach of a K for the sale of linoleum.  
D knew that 20-30 contractors were trying to bid on a govt construction job, and so sent notices to these contractors, offering to supply linoleum required by the specifications to the winning bidder, at a guaranteed price for “prompt acceptance after the general K has been awarded.”  
P used D’s price in making its bid; the same day, D learned of its pricing mistake and withdrew its offer by telegraph.  
Two days later, P’s bid was accepted, and several days later P accepted D’s original offer.  D refused to perform and P sued for breach.  


Issue: Could reliance substitute for consideration to make an offer irrevocable?  Held, no.


Reasoning: What are the arguments for P and D?



For P (in favor of holding sub to the offer): General acted on the offer, hence detrimental reliance?  PE?  
For D(in favor of sub being off the hook): There was no bilateral K (requiring a promise for a promise).  General 

contractor did not promise to pay the price.  Even if the general won the K, it was not bound to use D’s 

linoleum.


Result?  Judgment for D.  


P did not accept D’s offer before it was revoked.  
Court was unwilling to apply the doctrine of PE so generously; PE in such circumstances would apply only for charitable subscriptions.  

In order for PE to apply, you must first identify a promise before there is reliance.  Yet all we have here is at most an offer, and not words of commitment.  

On the other hand, perhaps there are words of commitment: “…prompt acceptance after the general K has been awarded”?  ( Court said no to this.  

How would James Baird be decided today?



Sale of linoleum would be governed by the UCC.



UCC §2-205:

So long as there is a signed writing, firm offers are not revocable for lack of consideration, during the time stated in the offer.
For the sub to be bound to the offer, sub must also sign specifically on the line where the offer is made firm (in addition to his signature on the entire K).  

( DOUBLE SIGNATURE REQUIREMENT
Drennan v. Star Paving Co.: Modern view of liability for subcontractor withdrawal; reliance may substitute for consideration.

Facts: D, the sub, submitted a bid on a public school building to P, the gen.  In his bid, P had to give all subcontractors’ 

names and their prices.  P’s bid was accepted.  Subsequently, D told P that its bid was underestimated, and it refused to perform.  P contracted with another sub at a higher price, and sued D for the difference.  Trial court judgment to P.  

Issue: When the gen relied on the sub’s bid and is unable to find another sub for the same amount, does this reliance act 

as a substitute for consideration?  Held, yes.

Reasoning: 

P did not accept D’s offer before it was revoked.  Does this mean, following James Baird (see above), that the sub is not bound to its offer?  NO.
There is an implicit promise that D made here: “I will not pull the rug under your feet, if you end up using the bid and your bid is successful, and then you have the choice of whether to use me as a sub.”  

This may have been a naked promise, but it could still be substantiated by reliance.  P’s reliance was reasonable and foreseeable by D, and P relied to its detriment.  


Note: Drennan seemed to lay the groundwork for Restatemend 2d, §87(2).  

What about the reverse case: can a sub show reliance on a promise may by the general, to use the sub in the project?  



NO.  See Southern California Acoustics Co. v. C.V. Holder, Inc. (casebook).
The listing of a sub in gen’s bid here was only to conform with statute.  This in itself did not necessarily connote acceptance.  
“[Gen’s ] Silence in the face of an offer (i.e. sub’s offer) is not an acceptance, unless there is a relationship between the parties or a previous course of dealing pursuant to which silence would be understood as acceptance.  No such relationship is alleged.”  

How to justify the different outcomes?  
More may be at stake with the general contractor’s detrimental reliance:

The amount of reliance undertaken by a general, for the entire project, is much likely to be more than the reliance of the sub (which is just a small % of the gen’s entire job).  


Also, public policy concerns:

At stake in Drennan was a public works project (construction of a school).  The entity benefited by the public works K is benefited also if the gen is allowed to change the sub used for each component.  



How then, can the sub protect itself?

Via Congress: were Congress to pass a statute to prevent excess peddling; after all, finding the cheapest sub may not always be in the project’s best interests.  


More public policy:

Courts and the construction industry itself often frown on the practice of general contractors using the sub’s offer as a component of a bid on the main job, without having accepted the sub’s offer, so as to find cheaper subs even after the main K has been awarded [this is a/k/a “shopping” or “peddling”].

For this, courts may even deny General contractor Plaintiffs recovery on §90 (PE) grounds, for P may not meet an “injustice” requirement.  
Restatement 2d §87(2) v. §45: how to distinguish?


§87(2) talks about reliance in preparation;

§45 talks about actual beginning of performance.  


Note that in Brackenbury v. Hodgkin (see above), recovery need only be based on §45 for the decision to stand.  
Hoffman v. Red Owl Stores, Inc.: recovery for breach of option Ks, even where there is no consideration but just detrimental reliance.   
Facts: Red Owl Stores (D) was involved in a franchise proposal with P whereby D would grant a franchise to P for 

$18,000.  P purchased a small store to gain experience; it was profitable.  Then D required that P sell the store to D just before the profitable summer months began.  P was next required to put up $1,000 for an option on land to build the store.  Then P was told that he would get the franchise as soon as he sold his bakery, which he did.  Subsequently, the purchase amount was raised to $24,100; then an additional $2,000 was required.  Finally, P brought an action for damages based on his reliance and D’s nonperformance.  Judgment for P, which D appealed.  

Issue:  When one party relies to his detriment on a promise made by another party, and such detrimental reliance is 

foreseeable to that party, can the other party recover damages?  Held, yes.

Reasoning: D had made promises that for the sum of $18,000, D would establish P in a store.  P was induced to sell his 
grocery store fixtures and inventory on the promise that he would be in his new store soon after.  
Though P and D never agreed to certain factors essential to a proper K, such as the size, cost, design, and layout of the store building, these were not bars to P’s recovery in PE.  
The promise necessary to sustain a cause of action in PE need not embrace all essential details of a proposed transaction: it need not be the exact equivalent of an offer that would result in a binding K between the parties if D, the promisee, were to accept the same.


Requirements for PE under Restatement 2d §90:

(1) was the promise on which the promisor should reasonably expect to induce action or forbearance, of a definite and substantial character on the part of the promisee?
(2) Did the promisee induce such action or forbearance?
(3) Can injustice be avoided only by the enforcement of the promise?  
The requirements for PE were satisfied by P here.  

P is entitled to recover for the steps it took in reliance on the promise.  HOWEVER:

Recovery for damages arising from the sale of the grocery store is not proper here, because the wrong is not primarily in depriving P of the promised reward (i.e. lost profits), but in causing P to change position to his detriment.  
The damages should not exceed the loss caused by the change of position, which would never be more in amount, but might be less, than the promised reward.  

The $16,000 requested by P for selling the grocery store was too speculative an amount, being a projection over the future of “good will”: profits that presumably would increase from P’s initial investment in the grocery store.  This measure doesn’t really measure any losses incurred by P from selling anything.  … 
PE losses are based on actual reliance, NOT expectation.
Also, the fact that P had purchased the grocery store in order to gain experience for the future franchise was evidence that P made this purchase more or less as a temporary experiment.  

Clearly, so long as it was reasonably foreseeable that P relied on D’s assurance, there is usually a claim in PE.

Usually, PE is present only in the presence of explicit, firm promises (as in Wheeler v. White); yet there can still be PE even with some vague, unsubstantiated promise (as in Hoffman v. Red Owl).  

**§90 can operate not only in the presence of a definite, strong promise; a series of invitations may also suffice for 
a promise for the purposes of PE.  
**This decision is significant insofar as the PE recovery permitted here is not rationalized as a substitute for consideration.

Is Red Owl too broad a decision?  Does it lead to too sweeping consequences?


Or else, would people be able to recover for PE on any vague promise??
( In American law, good faith applies only after a K has been formed.  It does not apply to pre-contractual stages (UNLIKE the German Civil Codes, etc.).  

Perhaps Red Owl presents a convergence of the two systems?  

CONDUCT CONCLUDING A BARGAIN: THE BATTLE OF THE FORMS
An acceptance must be unqualified to be effective.  If it is a qualified acceptance, it is no acceptance at all…
Counteroffers.


A counteroffer by offeree terminates her power of acceptance on the same rationale that applies to rejections (i.e. 

it protest the offeror who is justified in believing the offeree is no longer interested).  

This rule does NOT apply to an offeree’s inquiry concerning the offer.  
The TEST is whether a reasonable person in the offeror’s position would think the communication from the offeree was itself an offer that could be accepted.  
Livingstone v. Evans: the basic rule (offers v. counteroffers).  
Facts: D offered to sell some land to P for $1,800.  P wired a counteroffer to D for $1,600.  D replied by telegram, 

“Cannot reduce price.”  Upon receipt of the telegram, P wrote D accepting D’s offer to sell for $1,800.  
D refused to convey the land to P, claiming that P’s counteroffer was a rejection and therefore the offer was terminated.  
P claims that his counteroffer was a “mere inquiry” and therefore it should not work to terminate the offer.

Issue:
(1) Does a counteroffer terminate the original offer?  Held, yes.


(2) Did D’s telegram, “cannot reduce price,” reinstate the original offer?  Held, yes.  


Reasoning:
1. Original Offer: “I’m willing to sell for $1800.”



2. Buyer’s response: “Yes, I’m willing to buy; here is a check for $1600.”




( here, no acceptance; but a counter-offer.  The terms of the offer and acceptance differ.



3. Offeror’s response: “I cannot lower the price.”




( “rejection.”
If buyer comes with an $1,800 check after this, there is not an agreement, so long as step #3 is considered a “rejection.”



YET



If step #2 is considered not a rejection but instead an inquiry, the offer of step #1 remains alive.  



Hence, in this situation, step #3 could be considered a renewal of the original offer.  




( this is what the Livingstone court held.  


Clearly, “acceptance” is not so simple as just being the “mirror image” of an “offer.”  



[It is easy when a response is a yes/no, but oftentimes it’s more complicated…]



A “mirror image rule” may be ambiguous.  

This can only be straightened out by looking at the interpretations of the parties: i.e. by working with the given facts.

Traditional “mirror image” rule.


Problems?


Too rigid.  Impedes business.  


A refinement of the rule:
“Mirror image” rule, a/k/a “Last shot” rule: the last shot that receives performance, is always the one that controls, since acceptances are valid only if they are “mirror images” of the offer.  
UCC: rejection of the Mirror-Image Rule.


Under traditional common law, acceptance must be the “mirror image” of the offer.  

Suppose:

Form I: ABC



Form II: ABC + D,,,

There would be no K here.


HOWEVER, under UCC §2-207, there would still be a K.  


UCC §2-207: Conditional acceptance [This is not quoted directly]


(1) Offeree’s injection of different terms does not necessarily constitute a rejection of the offer [this is a 

repudiation of the mirror-image rule].  
If offeree purports to accept, then unless the offer EXPRESSLY limits acceptance to its (complete) terms, the offeree’s acceptance creates a binding K.  

(2) The additional terms injected by the offeree are treated merely as PROPOSALS  for an addition to the 
K.
IF the dealings are between “merchants,” the NEW terms will become part of the K (as well), UNLESS 
(a) the offer expressly limits acceptance to the (complete) terms of the offer; 
(b) the new terms would materially alter the K (upon which the new term “falls out”); or 
(c) the offeror objects within a reasonable time (or has already objected).  
(3) The “wild card” of the section (this section applies where you cannot interpret from the writings of the parties): 
A contract between the parties can arise from their conduct, and not necessarily from the parties’ 

writings.  

Overlapping terms will be binding on the parties.

Those terms that are widely divergent may be subject to “knockout” [depending on whether other laws permit this: varies by jurisdiction] and will be replaced with default rules.   
If the acceptance injects any term that was not a part of the offer, this ordinarily makes acceptance “qualified,” except if the condition is one that was implicit in the offer or that the offeree has a legal right to insist upon under the terms of the offer.  
Idaho Power Co. v. Westinghouse Electric Corp.: application of the UCC rule

Facts: P inquired about purchasing a voltage regulator from Westinghouse Electric (D).  
D returned a price quotation, which was subject to the terms and conditions included on the back of the form, one of which limited D’s liability for “special, indirect, incidental, or consequential damages, whether in K, in tort, under any warranty, or otherwise,” to the price of the product.   It also included a clause of integration: “The above terms ... constitute the entire agreement for the sale of the product.”
P sent D a purchase order that contained additional terms relating to shipping charges, but nothing relating to D’s liability.  P’s form also provided that acceptance of the order supersedes all previous agreements ( another integration clause.  
D shipped the regulator, which P then installed.  The product failed, causing damage to itself and other equipment.  
P sued for the damage caused to the other machinery, but the trial court dismissed based on the liability limitations in D’s sales form.   

Issue: Does a buyer’s purchaser order that by its terms supersedes all previous agreements supersede the terms of the 

seller’s offer, even though it does not address the matters dealt with in the seller’s offer?  Held, no.

Reasoning: 



Both parties argue that their form is the binding one (given the integration clauses); who is right?  



Consider D’s form as the (original) “offer,” and P’s form as the “acceptance.”

P would argue that because its form was the last form, it should be controlling (i.e., that D’s delivery of product meant that P’s terms prevailed).  



However, the UCC no longer subscribes to the “mirror-image” rule.  
Under UCC §2-207, addl terms in an acceptance are only proposals for additions to the K unless the acceptance is expressly made conditional on assent to the addl terms.  
However, P’s order did not use language intended to clearly reveal that P was unwilling to proceed with the transaction unless D assented to the addl terms.  
P’s form did not contest D’s limitation of liability because it did not refer to liability.  Therefore, P’s acceptance did not cancel D’s limitation of liability.  

Can P argue the Knock-out Rule: that there was a Material alteration, such that where there are explicit contradiction of terms between forms, the terms “cancel out” such that UCC “gap-filler” provisions prevail instead?

NO: the Knock out rule is not available in this jurisdiction (but maybe others).  
Warranty: a guarantee of performance given by a seller to a buyer; a promise that comes along with a delivery of a good, that the product will conform to certain expectations.  
Under the default regime, there are also implied warranties: see UCC

§2-314: Merchantability: general warranty to perform according to average expectations for the tasks it is 
designed for;


§2-315: Fitness to purpose: equipment should comply to specific task(s) that the product will be used for, by the 
buyer.  
Roto-Lith, Ltd. v. F.P. Bartlett & Co.

P (Roto-Lith) produced cellophane bags; D sold glue.  

Here, the fitness to [known] purpose warranty would be that D’s glue would stick to cellophane, specifically.  

Here, the merchantability warranty would be that D’s glue would stick.  


P ordered by mail from D, without mention of warranties, glue.


D had a disclaimer in its invoice and the acknowledgement: that the glue was sold “without warranties, express or 
Implied”; and that if these terms were unacceptable, P would have to notify D at once.

P did not notify D of any objections, paid for the glue, and applied it without success.  

P sued for damages, for breach of an implied warranty of fitness for the buyer’s known purpose.  


P argued that D’s clause excluding all warranties was a “material” alteration.  
Under the Common Law, it is clear that the “last shot rule”/“mirror image rule” means that D’s form prevails.  However, such isn’t the case under the UCC.


**Several possible outcomes (depending on how the provisions are interpreted):
Clearly, we have a different/addl term.  On the basis of §2-207, how do we determine whether the addl term makes it into the K?  §2-207(2) tells us that addl terms can be part of the deal.  

--Is there even a K to begin with?  Answer is “no,” if the forms are so radically different that there is no K.  


How to determine?



Consider:



Is the 2nd form “conditional”?  Or, alternatively, is it a “definite and seasonal acceptance”?  

**“Assent” could be construed as implied consent by buyer to those terms.  Consider the course of dealings, etc.


--Assume that there is a definite and seasonable form of assent, i.e. 2d form is close enough to 1st form that 

there is a K. 
Now: are additional terms to be construed as additions to the K?


--§2-207(2)(b): if the addl term (the disclaimer clause, here) is one that parties may expect, then there is no 

problem in accepting the addl term (i.e. so long as the term is not materially altering the K – consider course of dealings, and “outrageousness” [how outrageous would it be to impose on the buyer implied assent?]).  
[D prevails].  
Alternatively, if the term is materially altering, then it falls out.  [P prevails]


--§2-207(3): If the terms are construed to be so different, then they fall out: and hence the missing terms must be 

added in by “gap-filler” terms, e.g. §2-314 (implied warranty of merchantability).  [P prevails]
Had Roto-Lith been a consumer (v. a merchant), §2-207(2) says that the additional terms can be part of the deal only through explicit acceptance. 

Note: “The chief innovation of §2-207 is not its change in the mirror-image rule, but its abandonment of the very principle of a formal rule of offer and acceptance.  In place of a formal rule, the section substitutes a general standard under which the court is to look to the gist of the parties’ communications to determine if they have formed a K.”  
Acceptance of Offer for Unilateral K
Can be accepted only by doing the act requested with knowledge of the offer and with the subjective intent to accept it.  A mere promise to perform will not suffice.


If O offers a reward for the return of his lost cat, A’s promise to return it is NOT a sufficient acceptance.
Acceptance of Offer for Bilateral K
An offer for a bilateral K calls for the giving of a counterpromise; hence, the mere giving of the promise is all that’s usually required.  
ProCD, Inc. v. Zeidenberg: “Implied Assent” (as an expression of acceptance for the purposes of §2-207)

Facts: ProCD (P) sold a CD-ROM of database info; it included a copyrighted program for consumers to use the data.  P 

spent more than $10 million in compiling the database, and its upkeep is costly.  
P decided to price discriminate by selling its database to the public for personal use at a low price, while selling more up-to-date information to the trade at a higher price.  This was possible through the use of a “shrinkwrap license” (end-user license), in which the written license becomes effective as soon as the customer tears the packing from the package.  
D bought P’s consumer version of the product but decided to ignore the license, and resold the database info on the Internet.  
P sought an injunction against further sales outside of the scope of the product license.  The district court found that the licenses were not effective Ks because their terms were “secret,” i.e. not printed on the outside of the package.  P appealed.


Issue: Must buyers of computer software obey the terms of shrinkwrap licenses (so long as the terms are not 

unconscionable)?  Held, yes.   Judgment reversed.  

Reasoning: 



How to apply §2-207 to this K?



If D were a consumer: argue that because the license terms were inside the shrinkwrap, he didn’t accept those 

terms expressly, so perhaps §2-207 permits these terms to fall out.  


[Yet if D were a merchant, then it would be harder to get additional terms to “fall out” under §2-207.]  



The court here said that §2-207 did not apply because there was only one form; hence no “battle of the forms.”
[Yet other courts have held that such situations are applicable to §2-207, where one’s words, if transcribed onto paper, would amount to a different form.]  
However, the court used an alternative argument here: one based on IMPLIED ASSENT (as constituting “acceptance” for the purposes of §2-207).
D contended that a K was formed by P placing its product on a shelf (offer) and D’s purchasing it (acceptance), and that a K is made up only of the terms to which the parties have agreed.  
However, this fails to take into account the notice of the license agreement on the outside of the package.  

Because the terms of the license agreement are included on the inside and there is the right to return the package for a refund if the terms are not acceptable, the terms of the shrinkwrap licenses are thus valid.  
( In the computer industry, many sales take place over the phone, internet, or by wire.  Consumers don’t always have the chance to see a box when they buy.  If we follow D’s contention, these sales would also involve no K terms.  
**UCC §2-204 (“Formation in General”), subsection 1, permits the seller, as party in control of the offer, to invite conduct and impose limitations on the kind of conduct that constitutes acceptance.  ( SUCH THAT IMPLIED ASSENT MAY CONSTITUTE ACCEPTANCE.
UCC §2-601(1)(b) underscores this: it provides that goods are accepted when a buyer fails to reject the goods after he has had an opportunity to inspect.  

D purchased the product, learned of the license, and still did not reject the software.  


Brief note: 



“First sale doctrine”: once the buyer purchases software, the buyer can do whatever he wants with it; i.e. the 

producer of the software has exhausted his ownership rights over the diskette.



v.



“License”: purchaser is only given permission to use the software.  
Consider the revised UCC §2-207

When conduct of the parties establish a K (i.e. assent), even if their records (i.e. forms) do not otherwise establish a K, the terms of the K are:

(a) terms that appear in records of both parties;

(b) terms that can be applied to implied assent (i.e. terms, whether in a record or not, to which both parties agree): results mandated by the simple application of the law of consent.  This is imputing “consent” to parties
( this is a determination that must be made case-by-case.  
Facility and cost-effectiveness v. the actual consent of the parties involved.
(c) terms supplied or incorporated under any provision of this Act.

Hill v. Gateway 2000


Ps ordered a computer from D via phone.  
Computer gets delivered in a box, containing computer and a list of terms, including an arbitration clause in the K., which are all said to govern unless the computer is returned within 30 days.  
Ps complained about its performance and components, having kept it more than 30 days.  Ps sued D; D asked the district court to enforce the arbitration clause.  District court refused, finding no valid agreement to arbitrate.

Court of Appeals reversed.  

Again, argument based on implied assent:

At some level, Ps assented to the transaction.  
A K need not be read to be effective ….  Terms inside D’s box stand or fall together.  If they constitute the parties’ K because the Ps had an opportunity to return the computer after reading them, then all must be enforced.  

Yet, can Ps not argue that pursuant to §2-207, because they (Ps) are consumers, they did not accept the terms of the K expressly, such that they are permitted to “fall out”?  

Changing the facts:
Suppose that Ps purchased computer on Nov. 24, but did not open it until Christmas: Dec. 25.  Clearly, the 30-day return provision has already passed.  
Should courts really follow ProCD and Hill in imposing implied consent on parties so freely?  
In construing a failure to open a box as a manifestation of acceptance (via implied consent): are we taking principles of implied acceptance too far?  

Mailbox Rule

Begins with case of Adams v. Lindsell


D sent offer to Ps on Sept. 2, indicating they expected answer “in course of post.”




Adams (buyer/offeree)

Lindsell (seller/offeror)








1. Offer mailed (Sept. 2)



2. Offer received (Sept. 5)




3. Acceptance mailed (Sept. 5)








4. Sale to 3d party (Sept. 8)








5. Adams’ acceptance received (Sept. 9)


Lindsell claims that K was not perfected until Sept. 9, when he receives offeree’s (Adams’s) offer.  

Techncially, Lindsell’s sale to 3d party on Sept. 8 is a revocation of his offer to Adams; Lindsell’s power of revocation exists until Adams “accepts” the offer.

( Is “acceptance” measured on offeree’s mailing (Sept. 5), or on offeror’s receipt (Sept. 9)?  

Dispatch Rule (a/k/a Mailbox Rule).  See Restatment 2d §63.

“Acceptance” of an offer (and hence, formation of K) is determined to be acceptance on mailing.  


This rule protects the offeree from uncertainty.  



This is the American rule; European countries often protect the offeror here instead.   



Rationale?

Offeror is “master of the offer”: if offeror set the deal defining acceptance “in course of post,” that’s what he gets; if he wanted otherwise, he should have stated so when making the offer.  
Note: Even if the acceptance letter never reaches offeror, so long as the mail was property dispatched, the K is formed.  Hence, the risk of loss or delay in transmission is shifted to the offeror.  
Morrison v. Thoelke: mailbox rule.
Facts: Thoelke (D) mail an offer to P for the purchase of land owned by P.  P executed the K and mailed it back to D.  
After mailing the K but prior to D’s receipt of it, P phoned D’s attorney to cancel the K.  D, upon receipt of the K, had the deed recorded.  P sought to quiet title against D, and P counterclaimed for specific perforamcne of the K.  
D contended that acceptance by mail becomes binding when mailed.

P contended that acceptance by mail was binding upon receipt.  


Issue: Was the K property canceled by P’s call, prior to D’s receipt of acceptance?  Held, no.  


Reasoning: Acceptance by mail is binding (irrevocable) upon mailing.
Jurisdictions may have been split on this, but in light of the practical and conceptual need to establish a point in time when a K becomes complete, the most logical time consistent with modern business practice is the time of posting rather than the time of receipt.  
The Mailbox Rule is here also because of formalism: there’s no other real reason for it to be kept in place.  Yet it is a rule, and Courts have decided to stick to it.   
Mailbox Rule may be suspended in certain situations.


Option Ks (see Restatement 2d §63(b))  


To exercise an option, mailing a letter is not sufficient to complete the K.  


“Receipt Rule” applies instead.  

In option Ks, offeree is already protected (since there is a specific time for acceptance, where offeror may not withdraw the offer); makes the Mailbox Rule redundant.  

When acceptance comes after rejection.


Technically, this acceptance is just a counteroffer: the original offeror can now act on this, if he wishes.  
Consent to K: traditional and nontraditional ways.

See Hill v. Gateway 2000: 



Consumer makes an offer; 



Buyer accepts, by shipping the computer.



Problem: buyer’s acceptance came with addition of new terms, inside the box. 




Can we presume that the consumer consents to these terms, having not opened the box?  



Perhaps: See Restatement §69(1)(b), below.


Ways of showing assent (and hence formation of K).
1. Express K.


2. K implied in fact.  (see Restatement 2d §69, directly below)
Courts refused to see an implied-in-fact K: there is a strong presumption of gratuitousness when a deal is not identified; that when services are rendered outside of K, they are presumed to be rendered out of a good heart (“good Samaritan”/officious intermeddler).

3. “K implied in law.”
Claim that even if there was no agreement whatsoever (whether express or implied), there was still a transfer of wealth?  [This is actually not a K, though its name may suggest otherwise: instead, this is recovery in restitution] 

Silence as acceptance.

Silence may constitute acceptance, in some situations.
See Restatement 2d §69: Acceptance by Silence or Exercise of Dominion

§69)(1)
(a) Implied-in-fact Ks.

If the offeree, having an opportunity to reject, takes the benefit of goods/services offered by the offeror under circumstances such that a reasonable person would have understood that the goods were offered with the expectation of payment if they were accepted, an “implied-in-fact” K is created.

E.g. Taxi drivers: you pay once cabbie takes you to your destination.  These are services offered with expectation of compensation.
( it is IRRELEVANT whether or not you actually use such an “opportunity”; what matters is whether it’s available to the offeree.    
( Perhaps this is applicable to a Daycare example, if you don’t return a consent form?



(b) Understanding of the parties.
If offeror gives offeree reason to understand that assent may be manifested by silence/inaction, and the offeree intends to accept by remaining silent or inactive, a K is created.
( focus on INTENT: in spite of appearances, what did offeree intend to do?  
( This is the Hill v. Gateway 2000 scenario.

Note that in Hill, Ps tried to argue that they did not intend to accept, even after having failed to return within 30 days.


(c) Course of dealings.
If, by reason of previous dealings between the parties, it is reasonable that the offeree should notify the offeror if she does not accept, a K may be created by silence.  
§69(2)
Inconsistent act.
If offeree does any act inconsistent with the offeror’s ownership of offered property, the offeree is bound in accordance with the offered terms unless they are manifestly unreasonable.  
( e.g. EXERCISE OF DOMINION: offeree acting as if he were the “owner” of product is inconsistent with offeror’s ownership of property.  

Silence may also constitute acceptance for:
Offeree solicited offer.
If offeree had solicited the offer (e.g. when manufacturer  sends out salespersons to take orders from customers), he has affirmative duty to reject the offer is he intends not to accept it.
Hobbs. v. Massasoit Whip Co.: silence constitutes acceptance where it is part of the course of dealings (see Rest. §69(1)(c)).

Facts: On four or five occasions, Hobbs (P) sent eel skins to D, which accepted and paid for them, all without a written K.  

P sent D another quantity of skins, which D kept for several months until they were spoiled and destroyed..  P sued for the price of the eel skins.  Trial court found for D.  

Issue: If a buyer has established a pattern of accepting and paying for specific goods without ever formally notifying the 

seller except by paying, does the buyer’s silence regarding additional goods shipped constitute acceptance?

Held, yes.  Judgment affirmed.
Reasoning: Normally, silence does not constitute acceptance.  Strangers may not impose duties upon another and make 

him a purchaser just by sending goods to him.
However, P and D were not strangers: they already had an established pattern of dealing.  Given their history of sales transactions, D had a duty to act once it received P’s skins.  D’s silence, together with its retention of the skins for an unreasonable time, constituted an acceptance.
Austin v. Burge: exercise of dominion; see Restatement 2d §69(2)
Newspaper keeps coming to your doorstep, even after you cancel the subscription.  The bill comes, even for the papers that you didn’t subscribe for.  Result?
Insofar as you opt out of an agreement, you shouldn’t be bound to its terms.  Yet, it seems natural here to ask that person return all the unwanted newspapers.  
However, there can be recovery by the newspaper company here, on the basis that a valid K was formed:

“Exercise of dominion”: acting as if you were the owner (as here, with you picking up the papers from the post office, even though you had already canceled the subscription). 

How would a similar cased be decided TODAY?


Exercise of dominion would bind you to payment of price for post-termination items received.  

HOWEVER, 

Can also look at possible statute: there have been many legislative attempts to address this problem (“unsolicited goods”).  

Hypo: credit cards.
You have a credit card.  In the 2d year of use, they raise the APR.  If you use the card subsequently, are you bound to the higher APR? 

Credit card user may have an argument based on §69(1)(a): opportunity to reject (or lack thereof)?


This was a unilateral alteration: requires offeree to sign off on the specific modification.  


Alternative argument: §69(1)(b): lack of intent
The agreement under the original K created a preexisting legal duty; the terms added by the credit card company in the 2d year cannot be applied without additional consideration.  
Morone v. Morone: acceptance by performance; no K implied-in-fact for people in marriage.  
Facts: P and D lived together as an unwed couple for over 20 years.  P, the woman, stayed at home, raised their two 

children, and performed domestic duties and business services at D’s request.  
P claims that the parties verbally agreed at the outset that D would support P and that the net profits from their partnership would be applied to the equal benefit of P and D.  
D accumulated significant property but refused P’s demand for an accounting when they split up.  
P sued, bringing two counts: K implied in fact, and express (oral) K.  The trial court dismissed her complaint.  P appealed.

Issue: May unmarried persons enter a K to exchange domestic services for financial support?  Held, yes.

Reasoning: 

Express K:

Agreement (either written or oral) to take care of domestic concerns in exchange for D to take care of business expenses and to provide for her

Court accepts this (believes this argument) because of the context: that D had continued to act in accordance with the oral agreement for years…



K implied in fact:

Implied partnership: D continued to accept domestic services, and therefore must 

support her 

Not accepted by the Court: because we want to avoid the possibility of fraudulent claims, we want to have an express contract (this is New York; in contrast, in California, contracts implied in fact work)



P’s cause of action based on an implied K was properly dismissed.  State law abolished common law marriages 

because of the fraudulent claims against decedents’ estates that were based on common law marriages.  People living together naturally enter gratuitous services to one another, and absent an express K, courts cannot realistically separate such gratuitous services from those for which compensation was intended to be paid.  
Presumption of gratuitousness: where there is only a de facto relationship, you get nothing because of the act of “turning labor into love.”  
On the other hand, 

An express K between unmarried persons living together has long been as enforceable just as if they were not living together.  
An express K between unmarried cohabitants may be enforced even though the services rendered are limited to those generally characterized as “housewifely.”  Such a K need not be in writing. 
THE EFFECTS OF ADOPTING A WRITING
Though not all agreements are required to be put into writing (some that are required, include those covered by the Statute of Frauds, etc.),  there are good reasons for doing so: a document provides guidance during performance, and evidence of the scope of obligation should disputes arise; it also signals the moment when contractual relations begin.  
PAROL EVIDENCE RULE (“PER”)

**Restricts the use of evidence of negotiating history to vary the terms of a written agreement intended to be the 
final expression of the parties’ deal.  


It is a rule of law defining the limits of the contract to be construed.  

It is a cluster of rules and exceptions…

It is not about evidence: it is a substantive rule of K law, and doesn’t have anything to do with procedure or 

admissibility of evidence.
“Parol”: includes talk and scribblings between parties, preceding integration.  It suppresses certain types of evidence, 

both oral and written, that occurred before or at the same time that parties are entering into the agreement.  
Integration: a writing that the parties intend as the final and complete expression of their agreement 
Parol evidence will NEVER suppress evidence that occurs after the written K.  If parties wish to undo what they did 

previously, they are free to do so.  

Rationale for PER.
Written agreements are favored by the law, because there are less opportunities for fraud, perjury, etc.  Also, later written expressions are usually more reliable evidence of the parties’ intent than tentative, earlier expressions not incorporated in the final writing.  
What constitutes “integration”?


Judge determines whether a document is integrated.

There is disagreement on how the parties’ intent (for the writing to be final) is to be determined:


--“Face of the instrument” test.

Parties’ intent to be determined from the face of the instrument itself; extrinsic evidence cannot be included in determining this.  
So long as the written agreement appears to be a final and complete expression of the parties’ intent.  


--“Relevant evidence” test.

(Growing minority of jurisdictions) willing to consider any relevant evidence in determining whether the parties intended the writing as the final and complete expression of their agreement.  Look not only to the face of the instrument, but also from the circumstances surrounding its execution, the parties’ prior and subsequent expressions, etc.


--Effect of “merger” clauses.

The fact that the agreement may have a “merger” clause (e.g. “This is our entire agreement”) is obviously relevant in establishing an integration.  
( in the absence of fraud/mistake, the inclusion of a merger clause is usually held to establish the parties’ intent to exclude all prior expressions.  

EXCEPTIONS to the PER: when may parol evidence be admissible despite presence of an “integration”? 

“Collateral” oral agreements.
Where the parties made two separate agreements – the first embodied in the writing, and the second a “collateral” oral agreement, even though the same consideration supports the two agreements.  
( If they are indeed two separate agreements, the PER does not bar parol evidence as to the 2d agreement, since it would not affect the integrated writing at all.

Requirements:

Parol evidence admissible to show a “collateral” oral agreement only if:
(i) the terms do not conflict with the written agreement (both express and implied terms); and 
(ii) the “collateral” agreement concerns a subject that the parties would not ordainrily be expected to include in the written agreement.  
Restatement §24: parol agreement must be related to a subject that would be the “natural subject of a separate 
agreement.”
PER: 

Traditional version:

Integration is to be determined by the document itself.  i.e. if the document looks “clear enough,” then presume full integration (see casebook p. 465, n.1).  

Common law:



Mitchell v. Lath



Hatley v. Stafford

UCC §2-202



Huskey Spray



Luria v. Pielet 

Mitchell v. Lath: Parol evidence not admissible for closely related agreements.
Facts: Mitchell (P) wanted to buy Ds’ farm, but found an ice house on an adjoining property objectionable.  Ds orally 

promised and agreed, for and in consideration of the purchase of the farm by P, to remove the ice house.  Relying on the promise, P made a written K to buy the property (which presumably did not say anything about the ice house).  Ds did not fulfill their promise as to the ice house, and had no intention of doing so.   
[oral promise to remove ice house; written K to buy property.]

Issue:  May a court enforce an oral agreement that induced P to enter into a closely related written agreement?  Held, no.   

Reasoning: 


**First thing to consider: was the document integrated?   

Court agreed with D’s argument that the K was integrated: that the ice house was not part of the agreement, because it was not “pertinent” in the deed; since the agreement is conveyance of the property, and the ice house was not even on the property in question, but across the street…

The agreement is not collateral to the written K; therefore, evidence of the oral agreement will not be admitted.  
**For Parol evidence to be admissible, 3 conditions must exist:

(1) the agreement must in form be a collateral one
i.e., agreement overlapping with the main deal, but not for separate consideration.  
(2) it must not contradict express or implied provisions of the written K
(3) it must be one that parties would not ordinarily be expected to embody in the writing
( The oral agreement is not collateral because 
the subject is closely related to the subject of the written K; 
the terms would likely have been covered in the original K; and 
the oral agreement can be said to contradict the terms of the written K.
On reading the K, one would conclude that the reciprocal obligations of the parties were fully detailed.  … The presence of the ice house, even the knowledge that P thought it objectionable, would not lead to the belief that a separate agreement existed with regard to it.  Were such an agreement made, it would seem most natural that the inquirer should find it in the K.

There is no ground for recovery on fraud here either, because P failed to demonstrate D’s subjective intent to defraud.

Dissent: There was no independent consideration for the collateral agreeemtn.  The parties should not be expected to 
include in a K to sell one parcel of land a provision for the removal of an ice house from another parcel…
Also, how can we say what is “natural” or unnatural to the writing, without looking at the totality of the circumstances?

**PER (no admissibility of precontractual evidence, etc.) is applicable only where the K is integrated.  Only then (i.e. when NOT integrated, or partially integrated) should you ask whether Parol evidence (i.e. oral evidence) is admissible.
Note: 
Restatement §24: parol agreement must be related to a subject that would be the “natural subject of a separate 

agreement.”

( Whether or not it was “natural” for the parties to do as they did (i.e. have a separate agreement) bears only on the credibility of the evidence offered.  
This form of language makes the admissibility of an added but not inconsistent term practically discretionary with the court.

Hence, PER gives ENORMOUS DISCRETION to the courts…
Partial integration.
Deals with situations in which the parties intended the writing as the final expression of their agreement only on the subjects covered therein.  In this case, the integration would only be “partial” and the rule would not bar parol evidence on matters not covered by the writing.  
Hatley v. Stafford: separate agreement shown by partial integration.
Facts: Hatley (P) contracted to rent a farm from D for a year in order to grow wheat.  The parties executed a written 
agreement providing that D could buy out P for his cost per acre “but not to exceed $70/acre.”  D took possession of the farm before the lease expired and cut P’s immature wheat crop, with a fair market value of $400/acre.  D offered to pay $70/acre as stated in the K.  
P sued to recover $400/acre, alleging that the written agreement was not the entire integrated agreement of the parties and that they had agreed that the buy-out provision would only apply for a period of 30-60 days after the execution of the lease (yet having provided no time for the buyout provision, perhaps this means gap-fillers needed?).
The trial court allowed P to introduce evidence of the oral agreement, and the jury found for P.  D appealed.  


Issue: May evidence of an oral agreement be introduced when there is a written agreement covering the transaction, so 

long as the oral agreement is not inconsistent and might have been made naturally as a separate rate agreement?  

Held, yes.
Reasoning: 
PER applies only to those aspects of a bargain that the parties intend to memorialize IN THE 

WRITING.  The fact that a writing exists does not bring the rule into play if the parties do not intend the writing to embody their final agreement.  If the writing was not intended to cover all terms, evidence of an oral agreement covering terms not included in the writing is admissible.  
**“PARTIAL INTEGRATION DOCTRINE”: the oral agreement can be upheld only if:
(1) the oral agreement was “not inconsistent” with the written lease; and

(2) was such an agreement as might naturally be made a separate agreement by parties situated as were parties to the written K.

D argues that the oral time limitation is “clearly inconsistent” with the terms of the written K, but the court held that “inconsistent” did not have such a broad meaning.  
To be “inconsistent” within the meaning of the Partial Integration doctrine, the oral term must CONTRADICT AN EXPRESS PROVISION in the writing.  
(Since there was nothing in the K with respect to the duration of the buyout provision, there was no “inconsistency” here!


**NATURALNESS:
As to how the court determines whether the oral term was “natural” to have been made an agreement separate to the written K, the court considers not only the face of the document, but also surrounding circumstances.  


--Do the parties have business experience?


--Was there representation by Counsel?


--Bargaining strength of parties?


--General completeness and detail of the writing?
There are facts here to suggest that it was indeed “natural” to have the oral agreement separate to the written K.  

Also, a literal reading of the written K would lead to an unreasonable result here: being bought for $70/acre when it was worth $400/acre…!

The question of integration can be solved in 3 ways:


--Full integration.  



Parol evidence inadmissible.

--Partial integration. 

Writing means what it says; however, it is not the end of the story: i.e. when the writing not intended to cover all terms.

--No integration.  

It may be a piece of writing, but it is so thing that it is uncertain, a “scribble,” that it doesn’t prove anything (in fact, evidence can prove exactly the contrary of the “writing”).  
Restatement 2d §209: Integrated Agreements
(1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.

(2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the PER.  

( Integration is to be determined by the document itself.  

i.e. if the document looks “clear enough,” then presume full integration.  
(3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.  
Restatement 2d §213
Comment b.  
Inconsistent terms.  Whether a binding agreement is completely integrated or partially integrated, it supersedes inconsistent terms of prior agreements.  To apply this rule, the court must make preliminary determinations that there is an integrated agreement and that it is inconsistent with the terms in question.

( Look at what’s left outside before determining whether the document was integrated.  

UCC §2-202: 
Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing INTENDED by the parties as a final expression of their agreement with respect to such terms as are included therein may not becontradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be EXPLAINED or SUPPLEMENTED

(a) by course of performance, course of dealing, or usage of trade (§1-303); and

(b) by evidence of consistent addl terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.  

Additional terms are admissible unless they relate to matters that certainly would have been included in the 

prior K.  ( this represents a major liberalization of the PER.  

Looks at the document and everything else.  
Note that Parol evidence is admissible when not contradictory, and for purposes of “explaining” or “supplementing.”  

**Focus on the word intent in the document: WHAT DID THE PARTIES INTEND?
**Reflection of the view that integration is essentially a matter of “intention.”  ( a fact-based inquiry?


If it is “integration,” you stay within the document;



If it is partial integration, you move beyond the document and look at other evidence.  
( Even a document looks “complete” on its face can be a partial integration, IF the court thinks that the parties INTENDED the K to be partially integrated…
Husky Spray Service, Inc. v. Patzer
:
Written document with disclaimer: no warranties given by the seller for the sale of product.  Outside this document there was much more: the sales pitch (“this product has all these qualities: …” etc.).  
Clearly, the document (with disclaimer) said one thing;

The extra-contractual conversation said another.

Under the framework of UCC §2-202, there is contradiction here: and hence the parol evidence here (the “conversation”) cannot be admitted.  
Is there any way to “knock out” this disclaimer in the K?

YES.
See language of §2-202: parol evidence may be used to explain or supplement the terms of the K.
( §2-202 clearly eases the burden of the buyer for showing in court the oral representations or promises that led to the purchase.
“The fact that the written agreement contains a disclaimer of warranties does not preclude evidence of an oral warranty. Where the express representations made by seller are claimed to be inconsistent with the form language of the K, parol evidence may be admitted to determine whether the written K is a final expression of the parties’ agreement and whether the warranty, or disclaimer thereof, was part of the bargain explicitly negotiated between the parties.  

Luria Bros. & Co. v. Pielet Bros. Scrap Iron & Metal, Inc.

Only price and quantity specified in the written contract.  

D (seller) did not perform at all; P sued for damages, and was awarded $600,000.

D argues that K depended on the condition of obtaining the metal, i.e. “If I get the metal, I can sell it to you.”  


P, on the other hand, is trying to invoke the PER in order to lock in the deal: that the document as is, was a sale… within 

the four corners of the document, there was a full sales document with all the important elements.  


How could D defend itself?  


Argue that there is no DIRECT contradiction between the extracontractual evidence and the K itself… and 
that §2-202 permits admitting the parol evidence here to SUPPLEMENT/EXPLAIN the K…

In this line of business, there are conditions: scrap metal comes from shady sources; and hence it was understood that the condition of its availability was attached to the K in question.  

This may work, so long as it can be shown that the condition is tied to K formation, and NOT 

K performance… i.e. that the document here never really acquired proper legal existence according to the intention of the parties, so long as the condition was not met…
HOWEVER, under §2-202(b) “inconsistency” can be construed more narrowly, as the absence of reasonable harmony in terms of the language and respective obligations of the parties.  Where writings intended by the parties to be final expression call for an unconditional sale of goods, parol evidence that seller’s obligations are conditioned upon receiving the goods from a particular supplier is inconsistent and must be excluded.  
Had there been some addl reference such as “per our conversation” on the wrriten confirmation indicating that oral agreements were meant to be incorporated into the writing, the result might have been affirmed.  
Long Island Trust Co. v. International Inst. for Packaging Educ., Ltd.
Facts: LITC (P) loaned $25,000 to D for 90 days.  The promissory note was endorsed by five guarantors.  One of these, 

Rochman, claimed that he agreed with one of P’s officers that, as a condition of his endorsing the note, any renewal of the note would require the endorsement of the same five individuals.  Later, P renewed the loan for 30 days and loaned an addl $10,000.One of the five guarantors never endorsed the new note.  D defaulted on the loan and P sued the four guarantors who signed the second note, including Rochman.  The lower courts granted SJ to P.  
Issue: May Ds, individual guarantors of the corporate obligation, interpose as a defense on the guarantee an oral 

agreement that the guarantee would not become effective until payee procured the guarantee of all the specific persons as co-guarantors?  

Held, yes; Judgment reversed.


Reasoning: 
UCC recognizes the defense of conditional delivery (which was available under Common Law).  This allows a party to introduce parol evidence that the delivery of the instrument to the payee was a conditional instrument, so that if the condition was not complied with, the instrument is unenforceable.
In this case, the note did not contain any terms that contradicted the alleged oral condition.  By not specifying that Rochman unconditionally guaranteed the note, P left open the possibility for an oral condition, and hence SJ was inappropriate.  


Possible arguments for P?

Public policy: if Banks can’t rely on such promissory notes, they’ll be less willing to make loans…the resulting shock to the credit market would be bad policy.  …

Dissent: Parol evidence shouldn’t be admitted if it contradicts/varies the integrated written obligation.  Though no specific 

term was present in the writing, this is irrelevant if parol evidence changes the substance of the writing.  

Here, Rochman agreed to language that held each of the signers jointly and severally liable on the note.  The majority’s interpretation of the exception to the parol evidence rule allows Rochman to use parol evidence to contradict in a real sense the terms of the note.  

Question: Seems like outcome of the application of the PER often turns on how broadly you construe “inconsistency.”
THE PAROL EVIDENCE RULE IN RELATION TO THE TORT OF FRAUD
Breach of K is no tort; all the breacher must do is pay damages.  Beyond this, however, he is not “morally despicable.”
But when can Breach of K be a basis of fraud?
General rule: FRAUD VITIATES ALL Ks.  


Ks that are entered into in a manner that the legal system finds despicable will not be honored.


**Fraud, duress, or mistake may be asserted as a defense to enforcement of the instrument.  


THUS, parol evidence may be introduced to prove contracts entered into fraudulently.  
Hargrave v. Oki Nursery, Inc.

P wanted to sue D in a NY court, and had no way to do it under a K theory.  

By getting to frame the cause of action under tort, P is capable of establishing PJ in the forum that he wants.  


Just because acts give rise to breach of K, does not mean that it cannot give rise to liability in tort.  


Where the conduct alleged breaches a legal duty which exists independent of contractual relations between the parties, a 

P may sue in tort.

If the only interest at stake is that of holding D to a promise, then P may not change a K claim into one for tort.

BUT

If in addition there is an interest in protecting P from other kinds of harm, P may recover in tort whether or not he has a valid claim for breach of K.

Lipsit v. Leonard
Facts: Lipsit (P) was employed by D.  

Verbal promise: “I’ll make you a partner in the business someday.”

Written document: nothing of the oral promise included; just that “it is understood and agreed that if the relationship between Lipsit and Leonard is mutually satisfactory, a more permanent relationship involving partial ownership … shall be developed.”

P sued in K: that D breached oral promises to allow P to obtain equity in the business.

P also sued in tort: that D fraudulently induced P to leave his former job and continue working for D.  

Lower courts granted SJ to D.  P appealed.


Issue: May parol evidence be introduced to show fraud relating to a written agreement?  Held, yes; Judgment reversed.

Reasoning: 

D argued that K was too open-ended; it was merely an agreement to negotiate in the future, and was not an agreement to grant partnership in the future.  
Evidence of oral agreements to allow P to obtain equity is barred by the PER, to the extent that it is offered to show breach of K.

P cannot argue PE here.  

There is, after all, no good reason for P’s reliance on the promise: the promise not particular warranted because PER kills PE.  
( How can P say he “reasonably relied” on the promise, when the promise never even made it into the written document that was available?
**To the extent that the parol evidence is used to show fraud, it is not barred.  

Fraud is permitted to bypass and undo the PER.  

PER may be in the interests of finality, preventing fraud (i.e. preventing people from fabricating oral claims) … 
BUT

Where the K may have been fraudulently induced, there is a problem  

**Restatement 2d §139: where there are two frauds (i.e. (1) fraudulently induced K; (2) a bad K protected by the PER), they “cancel out.”  
Rationale: forcing P to stick to a written K (by virtue of PER) may lead to a fraudulent outcome that could perhaps even be worse than the potential consequences of admitting parol evidence of fraud in this situation.

Requirements for showing “fraud” vary: should show a subjective intent to defraud.

Some jurisdictions require just the slightest whiff of fraud;

Other jurisdictions require a more ongoing showing of fraud…
Remedies for Fraud: vary by jurisdiction.
Rescission: 
Possible for fraudulently induced Ks, if performance of the K has not begun.

Damages:
Expectation: benefit of the bargain, e.g. 10% of assets of the business [the majority rule]; or



Reliance: actual pecuniary losses sustained as a result of the wrong, e.g. “out of pocket” expenses.  
LaFazia v. Howe: fraud does not invalidate a K when there is a specific enough disclaimer clause precluding fraud claims.  
Facts: The Howes (Ds) entered into K with Ps to purchase a delicatessen, signing a $30,000 promissory note.  Ds were 
not familiar with such business.  Ps had represented the delicatessen as an extremely profitable business, despite 
the showing of low tax returns…
Ds agreed to purchase the business.  Included in the Memorandum of Sale were merger and disclaimer clauses: “the Buyers rely on their own judgment as to the past, present or prospective volume of business or profits …”; “No representations or warranties have been made by the Seller…”; “This agreement constitutes the entire agreement between the parties hereto.”
Ds did not remember reading these paragraphs when signing.  Ds lost money in the business right from the start.  Ds were unable to pay the promissory note in full.  
Ps sued Ds for breach of the promissory note.  Ds counterclaimed that Ps made specific misrepresentations for the purpose of inducing Ds to enter into the K.  

Issue: 
If a K clearly provides that the sller makes no warranties or representations, and that the buyers rely on their own 

judgment, may the buyers later sue the sellers for misrepresentations allegedly made before the K was entered?  

Held, no.

Reasoning: When Ds were induced by fraud to enter into the K, they had two alternative remedies:
(1) rescission (a K claim); or
(2) affirm the K and sue for damages in an action for deceit (a tort claim).

Rescission not available to Ds here because rescission must be exercised with reasonable promptness.  
To prevail in an action for deceit, Ds had to present evidence that they were induced to act because of their reliance on the alleged false representations.  

( Here, there is no issue of material fact on that point because the K clearly provided that the K was the entire agreement between the parties and that Ds relied on their own judgment and not on Ps’ representations.

Cases that did allow actions for deceit despite a K provision disclaiming reliance on any representation could be distinguished from the case here: those cases involved general disclaimers, unlike the specific one here (referring to Ds’ own judgment regarding the “past, present, or prospective volume of business or profits of the business.”)
**Bottom line: For “as is” disclaimer clauses to be enforceable, they need to be SPECIFIC ENOUGH for it to preclude claims based on fraud.  

PE can be bypassed by PER (based on strength of the document, how can it be reasonable to rely on a term that was left 

out of the K?);  


PER can be bypassed by Fraud (fraud vitiates all Ks);

Contractual exclusion can (sometimes) bypass Fraud.  


Hence:

PE < PER < Fraud (Restatement 2d §214D) < Contractual exclusion (sometimes)

EXPLAINING OR INTERPRETING TERMS OF WRITTEN AGREEMENTS

Where there is no ambiguity, most courts hold that the terms of an agreement be interpreted according to their “plain meaning.”  This is based on the rationale that the parties expect that it would be so interpreted.
However, there is increasing tendency to be more liberal, and allow parol evidence to show that the parties intended by their words even when the words themselves normally have a “plain” meaning.  
Pacific Gas & Elec. Co. v. G.W. Thomas Drayage & Riggin Co.: liberal approach in permitting parol evidence to “explain or interpret” terms of a written agreement.

Facts: D entered into a K with P to furnish the labor/equipment necessary to remove and replace the upper metal cover of 

P’s steam turbine.  D agreed to work at its own risk and expense and to indemnify P against all loss or liability arising from its performance.  
P’s property was damaged during work.  The liability clause of the policy indicated that only 3d party property was covered, but P argued that the intention was to cover its property as well.  
D argued that its prior contracts with P showed that only 3d party property was meant to be covered and that admissions of P’s agents indicated that this was to be the case.  

Trial court judgment for P.  D appealed.

Issue: May parol evidence be admitted, even where a K supposedly has a “plain meaning”?  

Held, yes.  Judgment reversed.

Reasoning: When a court interprets a K based on “plain meaning,” it determines the meaning of the document in 

accordance with the “extrinsic evidence of the judge’s own linguistic education and experience.”  Yet, this presumes the possibility of perfect verbal expression that does not exist.
**The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be plain and unambiguous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.  


What is “plain” to a judge may not be “plain” to the parties, or vice versa.  
**BOTTOM LINE: before you seek to admit extrinsic evidence, i.e. evidence beyond the four corners of the text, you must first be able to point out an ambiguity in a word’s meaning.
Trident Center v. Connecticut Gen. Life Ins. Co.
Trident (P) obtaining financing for a project from D: a loan of $56.5 million, at 12.4% interest for a term of 15 years.  

( Refinancing situation: remortgaging the same piece of land, to get a better interest rate (requires paying off, “prepaying” the original loan first).
The loan agreement between P and D said: “No pre-payment for 12 years.”  


There was a clause in the K saying that in the case of default, D has the option of accelerating the note and adding a 10% 

prepayment fee.  
( This suggested that only D, the creditor, had the option to rearrange the terms of the payment (i.e., create the option to accelerate the payment, for a fee).  

P sought to prepay the loan before the 12 year mark, arguing that it was entitled to prepay the loan before then, subject 
only to the 10 percent prepayment fee (i.e. P believed that it too had the right to rearrange the terms of the agreement).  P argues that the language of the K is ambiguous and requires parol evidence to support its interpretation.
Issue: should parol evidence be admitted, where there the language of the K is “plain”?  Held, no.  [HOWEVER, note that 
the Court here held for P, because it was bound by CA state law (and Traynor’s Pacific Gas ruling).]

Reasoning: The language of the rest of the K rules out the possibility of ambiguity.  Whether to accelerate repayment of 

the loan in the event of default is entirely D’s decision.

Ks should be read so as to avoid internal conflict.  
Pacific Gas casts a long shadow of uncertainty over all transactions negotiated and executed under the law of CA.  Such a rule (permitting parol evidence when there is the slightest argument for ambiguity, even in the presence of a “plain meaning”) leads only to frustration and delay for litigants, and clogs overburdened courts.  
Taken to its logical extreme, how would Pacific Gas permit courts to enforce legal decrees, when “perfect verbal expression” is impossible?  
Note: compare with a not-so-liberal view of Pacific Gas.

Perhaps, Pacific Gas was merely trying to say, that where judges may need “tutoring” into the meaning of a specific word, extrinsic evidence should be permitted [contrast with a more liberal view saying that in every case, even the slightest “ambiguity” permits extrinsic evidence?].
( Extrinsic evidence may only be excluded where it is feasible for its meaning to be determined by the written document itself.  

Restatement 2d, §212; Interpretation of Integrated Agreeement
(2) A question of interpretation of an integrated agreement is to be determined by the trier of fact if it 

depends on the credibility of extrinsic evidence or on a choice among reasonable inferences to be drawn from extrinsic evidence.  Otherwise a question of interpretation of an integrated agreement is to be determined as a question of law.

	ASSENT: deals with the PATHOLOGY OF CONTRACT FORMATION.

Should there have been a K in the first place?



Consider:




--Standardized Ks/ Ks of adhesion




--Incapacity




--Undue Influence




--Duress (and a foray into Legal Duty Rule)




--Constructive Fraud




--Mistake




… 



ASSENT TO STANDARDIZED AGREEMENTS: STANDARDIZED FORMS

…and Contracts of Adherence, compared:

Standardized forms



E.g. those that would probably be seen in Idaho Power v. Westinghouse;


In-house lawyers who draft standardized forms such that they will feel their side is protected…


( two forms, that will come together into “one”: consider the battle of the forms, to see which terms prevail.  


Contracts of Adherence
Adherence to Ks drafted entirely by one side; one side usually has more negotiating power (by virtue of it being a structured, more powerful entity).  
**2 basic criteria for evaluating validity of terms in a standardized K:


--CONSENT


Generally, is ther full, expressed, negotiated consent?




Whether it is actual consent or reasonable (implied) consent, both can be OK.   

--TERMS



Boilerplate (e.g. adhesion Ks, within reasonable expectations) can be OK.   
Allied Van Lines, Inc. v. Bratton: duty to read.

Facts: Shipper signs a Bill of Lading issued by carrier, not knowing that the form included a release from liability 
provision.  

Issue: May the shipper avoid the legal consequences of a limitation of liability, on the ground that he did not read the 

document and therefore did not assent to its provisions?  Held, no.

Reasoning: 
No party to a written K can defend against its enforcement on the sole ground that he signed it without reading it.  Hence there is some “duty to read,” and also knowing consent.  
One is bound by his contract, unless:



--he was prevented from reading the K, i.e. he was not given a reasonable opportunity to read; or



--he was misled, i.e. induced by statements of the other party to refrain from reading the K.  


So long as the terms of the K are reasonable, and you sign, whether you actually read the K doesn’t matter.  You 

had a duty to read.


Rationale for this rule: consider objective manifestations of assent.  
Agricultural Ins. Co. v. Constantine: distinguish from Allied Van Lines; bailment Ks v. Ks of lessors.  
Facts: Bova parks car in D’s parking lot, leaving keys inside as instructed by the parking attendant.  The parking ticket 
given to Bova stated that cars are left in the parking lot at owner’s risk.  
Trial court directed verdict to D, on the basis of the “not-liable-for-loss” provision on the ticket.

Appeals Court reversed, and SC agreed that the trial ruling was property reversed.  

Issue: was D’s limitation of liability sufficient for it to avoid liability to P?  Held, no.

Reasoning: The court called this a bailment.  D became a bailee rather than a mere lessor of a parking space, having 

assumed control over and custody of P’s car.  


As a result, D, as bailee, had a duty of custody.  



P paid parking lot attendants with the expectation that they would take custody of the car.   
Also, under the “great weight of authority,” a ticket like that given P was a “mere token of identification,” and distinct from a bill of lading (as in Allied Van Lines: see above).  

The terms on such “mere token of identification” limiting liability did not become part of D’s bailment K.  There was no evidence of P’s assent.  Her mere retention of the ticket was not enough, since she had no knowledge of the conditions on the ticket.  
( Everybody is aware that a bill of lading constitutes a K; the parking ticket here is not such.  Terms written on a “token of identification” are unenforceable.

**BOTTOM LINE: In order for a standardized form to be binding, it must LOOK LIKE A STANDARDIZED CONTRACT as well.  

Where there is a great deal of conspicuousness, in employment/K situations such as these  (i.e. regarding limitations of liability), P’s intent may be assumed.  

Cf. McDonald v. Mobil (from last semester)

Sharon v. City of Newton: the signed agreement is enforceable, in this case
Facts: P was injured during cheerleading practice at school.  She had previously signed a parental consent/release from 

liability agreement, in which P and her father had released D from any claims for personal injuries resulting from P’s participation in cheerleading.  Lower court granted SJ to D.  

Issue: Was D’s limitation of liability form proper?  Held, yes.

Reasoning: 
For the limitation of liability to be proper, the following factors have to be satisfied:
**There must be Assent:



--Agreement must be signed..

A party’s signature implied assent.  There is a “duty to read” documents; if not read, that is the signee’s problem.  




--The [signed] document cannot be unreasonable.  


There must be Choice:
--P must not have signed under duress; she must have had a choice, without which P’s signature would 

not be enforceable.



P argued that the agreement was both unreasonable, and that she had to sign under duress.  
However, the Court disagreed with P here, saying that this case was distinguishable from the “bag check” liability cases (see Agricultural Ins. Co. v. Constantine, above): “A person of ordinary intelligence, reviewing a CLEARLY LABELED document known to be for the purpose of ensuring a child’s participation in a school’s extracurricular activity, is not likely to be misled as to whether a limitation of liability might be included in the type of document being executed.  
Furthermore, Ps had plenty of time to read the release, review the release, and understand it.  

P’s duress argument does not hold, it having been waived because P did not urge the point before a trial judge.  
Public policy considerations


Does Sharon send the message that it is OK to be lax in the care of children in extracurricular activities?  
NO: but it supports the warning that without the limitation of liability, schools, may overextend their resources in order to meet some higher standard of care.  
i.e., permitting P to recover against the school could be the death knell of extracurricular activity?

Weisz v. Parke-Bernet Galleries, Inc.
Facts: D auctioned off a painting to P that turned out to be a forgery of little value.  P sued to recover the prices paid for 

the paintings, alleging that D’s catalog presentation constitute an express warranty of authenticity.  D denied any legal responsibility, relying on a “disclaimer” in its catalog (“all property is sold ‘as is’ and the Galleries neither warrants nor represents the correctness of the description, genuineness, authorship…”)

Issue:  Is D’s limitation of liability provision in the K proper?  Held, yes.

Reasoning:
The lower court held for Ps, saying that the limited liability provision was not given the “special prominence that it clearly requires.”  The language of the provision, the understated manner of its presentation… all lead to the conclusion that D did not expect the bidders to take the disclaimer too seriously or be too concerned about it…
The appeals court did not agree with the lower court that P had no knowledge of the ‘conditions of sale.’  
In the circumstances, no reasonable bidder would have expected that a catalog “overwhelmingly devoted to descriptions of works of art” would also disclaim liability of the very information provided. D gave the disclaimer a leading and prominent place in the catalog.  In the situation itself – a public auction of paintings whose value depended on the degree of certainty to which they could be authenticated, required that Ps act “with the caution of one in circumstances abounding with signals of caveat emptor.  
CONTRACTS OF ADHESION
Situations in which the consent of one of the two parties was not given freely in the context of the bargaining process.  Consent was given, absent any real choice.  

Distinguish reasonable v. unreasonable Ks of adhesion:


Reasonable Contracts of Adhesion:

Enforceable because a lot of clauses may be expected by both parties; whether the signing party reads the actual terms here would not be an issue.

Can be an efficient form of K-making, especially where there are repeatedly negotiated individual agreeemtns…




Unreasonable Contracts of Adhesion:

Reflection of uneven bargaining power; party in the inferior bargaining position “forced” to “adhere” to the terms dictated by the other.  Terms put into a K by the stronger party on a “take it or leave it” basis.  Problems of mutual assent/unconscionability.  Should not be enforced.  
Broemmer v. Abortion Services of Phoenix: adhesion Ks must be reasonable and NOT unconscionable to be enforced.  

Facts: Broemmer (P), was a 21-year-old woman, unmarried and pregnant.  P sought an abortion and went to D (the clinic).  
P was asked to complete 3 forms, one of which was an Abritration Agreeemnt.  At no time did D’s staff make an attempt to explain the agreement to P before or after she signed.  
P got the abortion done, but as a result of the procedure P suffered from a punctured uterus that required treatment.  P filed a malpractice claim against D, but the trial court granted SJ to D because the agreement had specifically stipulated arbitration and not a lawsuit.  P appealed.

Issue: Is a K of adhesion enforceable if it is outside the reasonable expectations of the adhering party?  Held, no.

Reasoning: 


To determine whether a K of adhesion is enforceable, two factors are required:

(1) whether it was part of the reasonable expectations of the adhering party; AND

(2) whether the K is unconscionable.

Applying these rules:

( The K fell outside P’s reasonable expectations.  

Knowing consent and reasonable expectation are very closely related ideas.  
Here, there was clearly no conspicuous or explicit waiver of the fundamental right to a jury trial or any evidence that such rights were knowingly, voluntarily, and intelligently waived.  
Because the K was not within P’s reasonable expectations, the agreement is not enforceable; hence, there is no need to even consider whether the agreement was unconscionable.
Continued:

Did P have knowing consent?  Did P have any real choice at all in this matter?


Would treatment have been refused if she did not sign?


Does P have an opportunity to question the K?  

Does P have an opportunity to “shop around”?  

Perhaps though, the result in Broemmer driven by Judicial paternalism?  

Clearly there are benefits from standardized Ks (efficiency, speed, finality, etc.); yet these were considered not as important interests here.
**BOTTOM LINE: There must be a lot of the above arguments made to override the presumption that parties are bound by what they sign.
Henningsen v. Bloomfield Motors, Inc.: UCC case

Facts: Henningsen and his wife (Ps) purchased a new car from D.  P’s wife was injured when the car crashed.  Ps sued D 

and the Chrylser Corp. for damages based on an alleged breach of the implied warranty of merchantability.  
D defended based on small print in the purchase order which was a contractual disclaimer of warranty, limiting liability for breach of warranty to replacement of defective parts within 90 days of sale or before the car reached 4,000 miles.  Judgment for Ps.

Issue: Should the express disclaimer of warranty be enforced?  Held, no.  

Reasoning: The general principle is that in the absence of fraud, one who chooses not to read a K before signing cannot 

later relieve himself of its burdens.
HOWEVER, this rule must be relaxed in light of adhesion Ks, used by parties with stronger bargaining power than other parties, and where the weaker party is not in the position to shop for better terms.
The disclaimer was insufficient to indicate to a reasonable person that he was letting go of personal injury claims from the car if it was defective.
Though the Sales Act may permit the buyer or seller to qualify warranty obligations, clearly the legislature contemplated lawful stipulations arrived at freely by parties of relatively EQUAL bargaining strength.

The State legislature had passed a law granting implied warranty of merchantability for cars.  Here, D’s K provision is an attempt to avoid such public policy.  This is void because it goes against the public policy of protection of consumers in the purchase of a dangerous instrument.

What provisions of the UCC apply?
Default regime


§2-314: warranty of merchantability: fitness to ordinary purpose

§2-315: warranty of merchantiability: fitness to particular purpose


§2-714: seller’s breach.  

See subsection (2): default remedy is that buyer is entitled to the difference in value of the goods as accepted and the value of the goods had they been as warranted.

§2-715: buyer’s incidental and consequential  damages


consequential damages limited by [seller’s] foreseeability (see Hadley v. Baxendale)


consequential damages not recoverable if they easily could have been avoided by covering.  


§2-719(3): You cannot disclaim personal injury liabilities [this is prima facie unconscionable].  Can disclaim 

property damage liabilities, however.  
Ways to get around the default regime

§2-316: disclaimers of warranty




they are no problem, so long as parties agree to the disclaimer and put it in the K.  
§2-719(1-2): the agreement may provide for remedies that are different from or in addition to or in substitution for those 

provided in the UCC.
See also 
Restatement 2d §195(3): disclaimers expressly bargained for are enforceable.  
Hence, there are several ways of arguing that a signed K should NOT be enforced:

Unconscionability.



What exactly does “unconscionable” mean?


UCC: the principle is one of “prevention of oppression and unfair surprise”



Procedural unconscionability: i.e. an unconsionable bargaining process



Substantive unconscionability: i.e. K terms that are unconscionable without regard to the process by which those 

terms are reached. 

Public Policy.



Avoid conflict with interests of the general public; Judge’s determination of societal “good” does not suffice…


See Restatement 2d §179: Public policy may be a response to the need for judicial policies against, for example:




Restraint of trade;




Impairment of family relations;




Interference with other protected interests;





Etc.  


Public policy argument in Henningsen based on the developing law of strict products liability at the time:
In switching over to a new products liability regime, there was no need to demonstrate negligence, or just completely do away with negligence whatsoever…
( for public policy, always important to consider what the direction legislature is trying to move.   
(See above) Putting together Restatement 2d §195(3) and UCC §2-719(3), we see that contracting out of 
personal liability is impossible, no matter how expressly it was contracted between the parties.
**BOTTOM LINE: 


Unreasonable terms are enforceable, if they have been expressly consented to.


Unconscionable terms against public policy cannot be enforced, even if they have been consented to.
Superwood Corp. v. Siempelkamp Corp.
Facts:  P purchased a press from D that failed and could not be repaired.  P sued alleging claims in negligence and strict 

tort, seeking $600,000 damages for lost profits and damage to the press itself. 

Issue: Is D liable in negligence to P damaged in its property and business?  NO.



Is D liable in tort to P damaged in its property and business by the product defect?  NO.

Reasoning: Breach of K is no tort.  Recognizing a tort action in such a case would create a theory of recover not 

envisioned by the legislature when it enacted the UCC.   
Tort theories would be totally unrestrained by legislative liability limitations, warranty disclaimers, and notice provisions.  

Economic loss rule: Cannot sue in tort for pure economic losses (where there is no evidence of physical injury or damage to property, other than damage of the good itself).

This rule onfines remedies for K-type losses, e.g. “inadequate value” that results from failure of performance, to the remedies of K law.  

RECAP:  General rule, is that BREACH OF CONTRACT IS NO TORT.

K liability rests on obligations undertaken by bargain;


Tort liability rests on duties imposed by law.  
When can tort and K ever coexist?


Common carriers.
Independent of any contractual promise, the common carrier must carry passenger safely because there is an independent duty imposed by law upon them to treat passengers and their items with heightened care.   

Fraud.


Fraud vitiates every K.
POLICING THE GARGAIN: DEFENSES TO ENFORCEMENT and DISCHARGE OF CONTRACTUAL DUTIES.
( LACK OF CONTRACTUAL CAPACITY: infancy, mental incapacity, intoxication.  
Infancy
Halbman v. Lemke: infancy doctrine.

Facts: Halbman (P), a minor, contracted to buy a car from D for $1,250.  P paid $1,000 down and agreed to pay $25/week 
until the full price paid.  
After P paid $1,100, the engine broke, and P took the car to a garage for repairs, costing $637.40.  D had conveyed title to P (so as to avoid liability to the garage), even though P had not fully paid.  P did not pay the garage bill, and disaffirmed the K.  
The garage removed the engine and transmsission to satisfy its claim on P and towed the rest of the car to P’s house, where it was vandalized and became unsalvageable.  

P sued D for return of the $1,100; D counterclaimed for the balance ($150) remaining on the KP.  

Trial court granted judgment for P.  


Issue: Must a minor who disaffirms a K for the purchase of a non-necessary item make restitution to the vendor for 

damage prior to the disaffirmance?  Held, no.

Reasoning: 

**“Infancy Doctrine”: minors have an absolute right to disaffirm a K for items that are NOT necessities.  
( Ks entered into by minors for non-necessitiees are voidable (different from “void”: a void K is one that never can be enforced).  
Minors may recover all the consideration he has paid, and must restore as much of the consideration as remains in his possession.  
The minor may disaffirm EVEN IF nothing is left in his possession (e.g. he cannot return the property).  
Here, D seeks restitution of the value of the depreciation by virtue of the damage to the vehicle prior to disaffirmance.  Such a recovery would require P to return more than that remaining in his possession, which the law does not allow. 
Rationale: to prevent minors from being taken advantage of (perhaps, here, minor may have been sold a “lemon”)

Distinguish Two sub-categories of the Infancy Doctrine:


Sword: i.e. minor as the plaintiff; a “money back” kind of action.

Shield: i.e. minor as the defendant; minor cannot be held liable.  


In some jurisdictions, minors are protected by the Infancy Doctrine, regardless;


In others, the minor who wants his money back (i.e. using infancy doctrine as a “sword”) has an 
obligation of full reimbursement/restitution.  

What are the exceptions to the Infancy Doctrine (i.e., that there is no recovery against minor)?




--Items of necessity
( Minors are liable for items of necessity, because if the law gives the public the message that minors are not responsible for things you contract with them, then nobody will be willing to give minors these things, even if they are “necessities.”  


--Intentional misrepresentation by the minor: e.g. if minor pretends that they are of majority age and the seller 
has no reason to think otherwise.
In this case, restitution against minor is possible; after all, fraud vitiates all Ks.



--Tort: minors will be liable for damages to D if he willfully destroys property.  

Note: disaffirmance is possible, even after K is completed; disaffirmance can be done within a “reasonable” time.
Webster Street Parnership v. Sheridan: “Necessaries” is a flexible term that varies with person and context.
Facts: 2 minors, unable to pay the rent on an apartment, disaffirmed the lease after only a short period of occupancy.  
They had paid the landlord (D) $500 rent and a security deposit, which they demanded to be returned.  D refused the demand, arguing that P was liable for this amount because the apartment was a “necessary” supplied under K.

Issue: are Ps entitled to the $500 restitution?  Held, yes.


Reasoning: A disaffirming infant is only liable for the value of “necessaries” supplied under K.  
The term “necessaries” varies with each case, depending on the social position and situation in life of the infant as well as upon his own fortune and that of his parents.  

Goods or other items of property are not necessaries if the infant has a parent/guardian willing and able to supply them.

Mental incapacity
A person (any age) lacks mental capacity to contract only if his mental processes are so deficient that he lacks understanding of the nature, purpose, and effect of the transaction.  
For the protection of the mentally incompetent, there needs to be a presumption that Ks entered into by them are voidable, and they will receive restitution for services rendered.  With two exceptions:

--The party who receives the benefits was not actually benefited at all;


--The other side had knowledge, and took advantage, of the mentally incompetent.   
Faber v. Sweet Style Mfg. Corp.: test of mental competence

Does a manic depressive have the right to disaffirmance?

**Two-part test for disaffirmance of mental incompetents:
1. Cognitive: not a general test, but a particularized one: is he able to understand the transaction; is he able to understand what he is doing in this particular situation? 

2. Volitional [applied only in some jurisdictions]: Has the disorder caused the person to enter into this transaction?
Note: The Restatement 2d is more liberal than the traditional test of Faber with mental incompetence.

Restatement finds mental incapacity wherever a person is unable to act in a reasonable manner, and the other party has reason to know of the condition.  
Ortelere v. Teachers’ Retirement Bd.: other factors in the question of mental competence (perceptions of the other party)

Teacher has a nervous breakdown – involutional melancholia.  

In the months preceding her death, she had signed a paper changing the rate at which benefits from her retirement plan 

were doled out.


Decedent’s husband argued that this change should be disaffirmed, on the basis of decedent’s mental incompetence.  
( argued the Volitional element of the two-part test of mental incompetence (See above): that decedent’s disorder is what influenced her decision to make the changes in her benefit plan.
Would a normal woman in decedent’s position have wanted this change?  It is unclear.


What other factors should be considered in the question of mental competence, besides the two already mentioned?

Consider the perceptions of the OTHER party, esp. when the normal two-part test does not yield a clear result.
i.e., did the School Board know, or should have known, of decedent’s disorder… such that they should not have entered into the K with her?  That the K was so unwise and foolhardy that a factfinder may conclude that it was explainable only as a product of psychosis?  
Exceptions to disaffirmance due to mental incompetence.


Disaffirmance may not be the best option where there are strong countervailing interests:


--If the status quo is hard to reinstate;



--If there was good faith action from the other party;



--If there is an interest in preserving the terms of the K, out of fairness.  
Farnum v. Silvano: Testament and wills and contracts are held to different standards, with respect to their enforceability.

“Lucid interval” is all that is required for a person to create a valid testament and will.


HOWEVER,


Competence to enter into a K requires more than “a transient surge of lucidity.”  

Rationale:



Testators are allowed to be arbitrary or capricious in their donations.


However, there are reciprocal obligations required of Ks, and it is appropriate in the K context to require a 

baseline of reasonableness.  
Intoxication

( a sub-set of temporary incapacity.  


See Restatement 2d, §16



Prevailing approach is that people get themselves intoxicated voluntarily;


HENCE


Disaffirmance of K on grounds of voluntary intoxication is possible only if 

--the other party had reason to know of the intoxication, AND 

--the intoxication caused the impossibility of forming assent. 

UNDUE INFLUENCE
The equitable counterpart to Common Law duress; derived from equitable jurisdiction over fiduciary and confidential relationships.  
Restatement 2d, §497: Elements of undue influence

--One party is under the domination of the other (or a relationship exists justifying that party’s assumption that 

the other would not act in a way inconsistent with his welfare);


--“Unfair persuasion” is exercised by the dominant person.



(--Typically, the “persuasion” here is of a type that can be considered “wrongful” threat/behavior.)


Expanded definition:

Parties do not necessarily have to be in a relationship of trust or confidence for there to be undue influence (See Odorizzi, below): all that’s important is the coercive nature of the agreement rather than the tradl requirement of a fiduciary relationship.  
Odorizzi v. Bloomfield School Dist.: undue influence claim; duress, fraud, and undue influence compared.  

Facts: Odorizzi (P) was under K as a teacher with D.  P was arrested for criminal homosexual activity.  The following day, 

the district superintended and principal went to P seeking his resignation.  They said that unless P resigned immediately, D would suspend him and publicize the proceedings.   As a result, P resigned.  
The criminal charges against P were ultimately dismissed, and P sought to have his K reinstated, claiming duress, fraud, and undue influence in obtaining his resignation.  

Trial court dismissed P’s complaint.  P appealed.


Issue: When a party pleads weakened mental condition and overpersuasion that overcomes the will without convincing 
the judgment, has that party created a prima facie case of undue influence?  Held, yes.

Reasoning: 
DURESS requires a wrongful action (usually a THREAT).
Not applicable here because D’s threat of legal action was not wrongful/unlawful.
FRAUD requires a confidential or fiduciary relationship that MISLEADINGLY induces justifiable reliance.  
Not applicable here, because an employer-employee relationship does not qualify as a “confidential relationship,” esp. when the parties are negotiating termination of their relationship and are expected to look after their own interests.  
While a P under fraud is, like with duress, forced to do something they otherwise wouldn’t do, for duress P acts upon a threat, and for fraud, P acts upon misleading remarks.  
UNDUE INFLUENCE: the use of threat/excessive pressure on someone who is unduly susceptible so that the will of one party is substituted for the judgment of the other.  

Applicable here:


P pleaded a weakened mental condition because of severe mental and emotional strain associated with arrest, questioning, booking, and lack of sleep.  P also pleaded overpersuasion as a result of high-pressure tactics employed by D.  
Also, the fact that P’s requested remedy is reinstatement (v. money damages) suggests that he has a claim in undue influence and not duress.

Note: “pressure” (i.e. a wrongful threat) for the purposes of undue influence, can be manifested in many forms:



e.g.



“Weakness of spirit”


Time (evening v. daytime); 
Forum (school v. home): isn’t it weird to be talking school matters with colleagues at home? 

Rushed?
No legal representation;

Wrongful threat: not necessarily illegal, but “wrongful”?

Bargaining power: e.g. P, an individual, versus the school district (many people)…
**Be careful not to take the doctrine of undue influence too far.  Coercion, for these purposes, normally includes a showing of D’s wrongful (if not illegal) behavior.  
Note: Is undue influence applicable to Broemmer v. Abortion Services?


Undue time pressure?  


Weakness of spirit?


Patient outnumbered by nurses/doctors in clinic?



YES…

Yet, the absence of a wrongful threat on the part of the clinic suggests that a claim in undue influence is inappropriate…
Austin Instrument, Inc. v. Loral Corp.

“I’m not going to return this good unless you pay me more.”
Here is a case of K modification: Austin demands price increases from the original K, or else it would not make further deliveries under the original K and the new (i.e. second) K.


KT=0 = $50;



KT=1 = $60.  



Such an arrangement is NOT allowed, if there is no addl consideration.  ( Legal duty rule (“LDR”).
Loral accedes to Austin’s demand, paying the higher price, only after explicitly stating that it is doing so because it had no other alternative; not acceding to these demands would have made Loral hopelessly late for performance of its K to the Navy.  


Why didn’t Loral invoke the LDR here?



LDR is a shield to the enforcement of an improperly modified K (i.e. LDR blocks modifications).  
Cannot pay the full amount requested under the modification and then accept complete performance.  

( would have to suspend payment or only pay the original K price in order to be able to invoke the LDR.  



Loral can, however, invoke duress.  

Duress permits disaffirmance: avoids the K entirely; 
Whatever was paid in excess of the original KP ($50) must be returned.  

DURESS

Conduct (i.e. a wrongful threat) by one person that overcomes the free will of another and therefore renders involuntary whatever transaction is involved.  Ks under duress are generally voidable by the party who suffers duress.  

Duress requires that there be a promise made under wrongful THREAT, such that it precludes exercise of one’s free will… 

connect the wrongful nature of the other’s threat, with your need. 
( what constitutes a wrongful threat?  


“It is not duress to threaten to do what there is a legal right to do.”

( this is merely a half-truth;  a wrongful threat can be conduct, actual or threatened, that is independently wrongful by the law of tort.  

Economic duress


Mere financial weakness is not enough.  



Must need to show something more serious, e.g. that a person would die, or that a corporation would go out of 


business: that a remedy for mere breach of K would be inadequate.


Elements of economic duress:
--A “wrongful” or illegal act was committed by one party.  Particularly, a threat of breach (e.g. threat to 

not deliver: “I’m not going to deliver.  Sue me.”)  



--The act placed the other in a position in which her property or finances are seriously jeopardized or 
impaired.  
Can be demonstrated by proof that immediate possession of needful goods is threatened or that one party to a K has threatened to breach the agreement by withholding goods unless the other party agrees to some further demand.  




--Other adequate and available means to avoid or prevent the threatened loss, other than entering into 
the K, were unavailable (i.e. no real alternative source)



--The party under duress was acting as a reasonably prudent person in yielding to the coercion.



--Unavailability of legal remedy.
Wolf v. Marlton Corp.
Husband and wife buy land from Marlton (D); they pay the down payment, and were rendering another payment simultaneously.  
As a result of marital problems, couple (Ps) no longer wished to go through with the sale.

D only wanted to return a portion of the down payment;

Ps threatened to go through with the purchase and then sell the house to someone undesirable in order to get the 

down payment back; 
Ps’ selling of the house, however, would be within their K rights.  


D would be out of business if Ps went through with their threat.

Issue: Can D be held in default for its refusal to go forward with the K in the face of Ps’ threat?  Held, no.  

Reasoning:


Ps had a “legal right” to sell the property to whomever they wished; BUT:
Duress is tested, not by the nature of the threats, but rather by the state of mind induced thereby in the 

victim.  
THE LEGAL DUTY RULE: REVISITED

Performance of a preexisting legal duty is not sufficient consideration and therefore renders any K modification based on such consideration unenforceable.
LDR: If you have a promise to do something under an original K, you cannot do less for the same amount later!
Alaska Packers’ Assn. v. Domenico


Facts: Domenico and other seamen (Ps) agreed, while in SF, to work for D as seamen and fisherman in Alaska during the 

fishing season for $60 + 2 cents/salmon.  
After arrival in Alaska, Ps refused to work unless pay was increased to $100/person.  D was unable to find replacement for Ps in Alaska, and hence acquiesced to P’s demands.  
Upon return to SF, D refused to pay in excess of the original KP.  


Issue: Does a promise to pay an increased wage in return for performance of an established contractual duty fail for lack 

of addl consideration?  Held, yes.

Reasoning: 
Consent by D to Ps’ demands was without consideration because it was based solely upon Ps’ agreement to render the exact services they were already under (previous) K to render.


This case is a situation of 
inadequate consideration
as well as 

economic duress: there was an extortionary element to fishermen’s case.  


No alternative source of fishermen at sea; 

Had fishermen refused to perform, D’s fishing business for the entire year would cease (there 

would be no fish to can, the fish being seasonal).  This is sufficient proof of D’s financial need for performance.  




Also, legal remedy was unavailable here: since fishermen were judgment proof.  

Note: would it really be that ludicrous to permit the 2d K to be enforced?  



Maybe not:

If there were fresh consideration in the K, e.g. unforeseen circumstances (e.g. poor fishing nets)?  



Yet this did not suffice, given the conflicting evidence.
How about an argument of “waiving damages,” i.e. D intentionally gave up possibility of suing Ps once he assented to the 2d K?  “Mutual rescission plus a new K”?

NO: the restatement drafters did not like this argument, believing that it was too out of line with LDR.

Brian Constr. & Dev. Co. v. Brighenti

Facts: Brighenti (D), a sub, agreed to perform excavation work for P.  When D began work, it was discovered that there 

were numerous materials in the soil that had not been revealed by test borings.  Removal of these materials would require a deeper excavation and more expense, yet they had to be removed to complete the project.  
The K requiring D to obtain written authorization for any extra work, P refused to give D written authorization.  D quit the job, offering to complete if P would remove the material.  

P refused, but later orally agreed to pay D his costs plus 10%.  D worked for a while, then abandoned the job.  P did the work itself, then sued D for damages.  

Issue: Is a new K to do work required by unforeseen circumstances supported by consideration when the overall nature of 

the work was covered by the original K?  Held, yes.


Reasoning: 



Circumstances under which the original K was stipulated seems to have changed…

The subsequent agreement imposed on D an addl burden not assumed under the original agreement, and D was to receive addl compensation.  This does not involve a K to perform a preexisting duty, and is hence enforceable.  

How does this bypass the limitations of the LDR?

General requirement of good faith: UCC §2-103, and common law.  If it make sense, and there is good faith, then this should be OK here.


What of the “no oral modification” provision?

Any requirement that addl work be agreed to in writing does not preclude a subsequent contract involving an obligation that was not contemplated when the original K was executed.  Therefore, the K could be valid even though it was oral.


( there is no problem with the PER here.


We know that PER permits subsequent writings to prevail over previous talk.  
There is no difference with a case of Talk subsequent to previous writing: PER still does not bar this.

( the key here is mutual assent: if the parties later decide to modify the original agreement, even if verbally, there is no problem so long as the parties assent to it. 

If no oral modification clauses can be overridden, what is their point?

It puts pressure on sub-contractors to obtain written approval whenever possible… there is uncertainty
( Rules for modification, under common law:

1. Modifications need consideration or reliance to be upheld.  See Restatement §89.


2. “No oral modification” clauses can always be undone by subsequent consent.

Yet, both rules are changed under the UCC.

( According to the UCC:


Modifications are possible without consideration (see §2-209(1)).  


See §2-205: firm offers are valid and enforceable without consideration.



See §2-209: in repeated long-term Ks, modifications to K may make sense, so long as there is good faith on both 

sides.  

Things that can “soften” the LDR:

Restatement §89: Modification of Executory K.


[Fresh consideration not required in certain circumstances:]

(a) where there is unanticipated (unforeseen) circumstances, and is fair and equitable;
(b) provided by statute; or

(c) justice requires enforcement in view of material change of position in reliance on the promise.  
e.g. Schwartzreich: an offer of employment, where another party wants employee for more money.  Can employee ask his employer for a raise?  


NO: employee is entitled only to KP.

YET, if employee could show that he continued work only because of reliance on a raise, then he may 

be entitled to the raise.  
UCC §2-209: Modfication, Rescsission, and Waiver
(1) An agreement modifying a K within this Article needs no consideration to be binding.  
Modifications require no fresh consideration.
(2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement, on a form supplied by the merchant, must be separately signed by the other party.

(3) …

(4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a WAIVER.
i.e., an attempt at modification that never made it into the writing can still count as a waiver.  
(5) A party who has made a waiver affecting an executory portion of the K may retract the wavier by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.  
Wisconsin Knife Works v. Natl Metal Crafters: application of UCC §2-209.

Facts: Wisconsin Knife Works (P) contracted with D for delivery of spade bit blanks (to manufacture spade bits).  The 
purchase orders sent to D stipulated that no modification of the K shall be binding upon P unless made in writing and signed by P’s authorized representative.  P shall also be able to modify the terms of sale, but must be put in writing to D.  
The purchase orders had left the list of delivery dates blank, which P filled in after receiving a list of delivery dates in D’s acknowledgements of the first two order forms (of a total of six).  

For the last four order forms, P wrote in the delivery dates into the purchase orders, that D had orally supplied.  

Delivery was due in October and November 1981, deadlines which D missed.  
P did not immediately declare a breach, cancel the K, or seek damages for later delivery.  

On July 1, 1982, P issued a new batch of purchase orders.  

By December 1982, D was producing spade bit blanks for P under the original set of purchase orders in adequate quantities, though this was more than 1 year after the date written in the purchase orders.  

In January 1983, P notified D that the K was terminated.  By then, 144,000 of the more than 281,000 spade bit blanks that P had ordered in the original six purchase orders had been delivered.
P sued D for breach of K, alleging that D had violated the terms of delivery in the K (of the original 6 orders).  
D contended that the delivery dates were not intended as firm dates…

The trial court dismissed P’s claim, finding that the K had been modified and not broken.  

Contested here: what of the “no oral modification” clause, and that only modification by writing signed by P was OK?
P argues that there is a breach of K; that modifications have to be made in writing, and that oral modifications 

will not suffice.  See §2-209(2).  

However, what about P’s acceptance of the late deliveries?  


Is there no “waiver” here of the right to timely deliveries?


[Note: “Waiver” is an intentional relinquishment of a known right.]


D argues, on the other hand, that P’s words and conduct here amounted to a modification of the K.  

However, the UCC §2-209(2) makes the “no oral modification” clause enforceable [such a clause permits modification only “on a form supplied by the merchant and separately signed by the other party.”] 


Under Common Law, modifications unsupported by fresh consideration were not enforceable.


Yet under the UCC, modifications were enforceable even if not supported by consideration (see §2-209(1)); it 

looked to the doctrines of duress and bad faith for the main protection against exploitive or opportunistic attempts at modification.  
YET

The UCC also did another thing: §2-209(2) permits the parties to exclude oral modifications.  





HOWEVER,

D contends that §2-209(4) takes back the UCC’s grant of power in subsection (2) by allowing an unwritten modification to operate as a waiver. 




But would reading §2-209(4) render §2-209(2) useless?  
( §2-209(2) may suggest that “no oral modification” thus kept the delivery dates according to those in the order forms; but does §2-209(4) suggest that P’s acceptance of the late deliveries amounted to a waiver?  Is this a return to the Common Law view that “no oral modification” clauses could always be undone by subsequent consent?  NO…
Court holds that the subsections (2) and (4) can only be reconciled by saying that “waiver” of a “no oral modification” clause can work only if supported by reliance of the other side.  

( RESULT?

In no way can buyer, P, get damages for deliveries if waiver of the delivery date was supported by detrimental reliance on the other side.  
However, D’s failure to prove reliance suggests that the waiver is indeed unenforceable; and hence, P prevails.

DISSENT:

“I do not think that detrimental reliance is an essential element of wavier under §2-209(4).”


“Waiver” and “reliance” are treated as different concepts within §2-209.  
See §2-209(5): a waiver may be effective prospectively only if there was also detrimental reliance; i.e. from now on, the only way to stop waivers from being taken back is to show detrimental reliance.  
Hence, dissent reads §2-209(4) as a waiver that requires no reliance or consideration for enforceability.   
It is true that §2-209(4) may nullify some benefits of clauses under §2-209(2), but it is not a reason for adding novel elements to “waiver.”  

Under §2-209(4), P may waive his rights to timely delivery of the orders even if there was a “no oral modification” clause pursuant to §2-209(2).  Here there is no need (in dissent’s opinion) for D to have incurred costs in reasonabl reliance on assurances by P that late delivery would be acceptable.
Posner reads §2-209(5) in conjunction with subjection (4), yet Easterbrook (dissenting) thinks that subection (5) doesn’t even apply to (4)…  

Hence, the only point in establishing reliance here is for the PROSPECTIVE waiver of the agreement.
P cannot take back his prospective waiver (i.e. on the second batch of orders, delivery of which still hadn’t begun) should D have detrimentally relied on P’s acceptance of the late deliveries on the first batch of orders).  
[Posner believed that reliance was required for ALL waivers (result of reading §2-209(4) together with §2-209(5)); yet Easterbrook believed that reliance was only required for PROSPECTIVE waivers (§2-209(5)).]

More on waivers

Can “waivers” be effective without consideration?


( DEPENDS on what is being “waived.”  Hence, not all “waivers” are valid.
A condition of promisor’s duty can be waived only if its performance does not constitute a MATERIAL part of the agreed equivalent of the promise.  
In a K to erect a building, a buyer (i.e. person paying for the construction) cannot just promise to pay, without receiving the building (and have this be an enforceable agreement): this would turn his duty into an oral promise of a gift, which we know if unenforceable.  
ACCORD AND SATISFACTION / LEGAL DUTY RULE

“Accord”: an executory K to discharge an existing contractual duty or duty to make compensation.  


An agreement to substitute for an existing debt some alternative form of discharging the debt.

Accord agreements are enforceable Ks, and hence there must be consideration for a promise to discharge (modern view).  
(Debtor must bind himself to do or give something that he previously was not obliged to do or give.)

“Satisfaction”: performance of the accord agreement.  Performance discharges both the accord agreement and the prior 

contractual duty as well.
The Legal Duty Rule has an interest in finalizing K disputes (or settlements) in discharge.


Payment of $50 for a $100 debt does not suffice for discharge.  It is not a full release of your contractual duties.



Traditionally, under CL, the creditor in this case can demand the balance after accepting $50.  

Yet if you give instead of money, a robe, a hawk, a horse … for the $100 debt, this will suffice for discharge.  



If in the mind of the creditor the horse has a subjective value of $100, why should the courts interfere?

In this case, the creditor’s claim for credit now extinguished.  With a horse in hand, he cannot still go demanding $100 on top.

( “substituted performance”: see Restatement §278

( here, anything less than $100 will not be enough to discharge the debt, unless there is substituted performance.  


For the LDR to prevent discharge from payment of a lesser sum of money, it requires that the debt be 
liquidated, mature, and undisputed.



Liquidated: can be fixed in terms of a monetary sum. 


Mature: time’s up (on a loan)


Undisputed: both parties agree that the debt is $100.

Hypos:

1. P seeks $100; other wants to pay $50; check written for $75.
This is enforceable in court as a discharge; both sides are giving in to something.
2. P seeks $100; other wants to pay $100; check written for $50.

The payment of a lesser sum is no discharge.  
See Levine v. Blumenthal; Pinnel’s Case (1680)
3. P seeks $100; other wants to pay $50; check written for $50.

Jurisdictions are split:

There is the Marton approach (see below);

There is also the view that as far as what D admits and what D pays are equal, this is a kind of 

settlement that the courts frown upon, and is something that will not be discharged.
Capps v. Georgia Pacific Corp.

Facts: with D’s approval, P had found a lessee of industrial property owned by D.  D signed with this lessee a lease for a 
total rent of $3,040,000, and P claimed that D now owed P a $157,000 commission, though D only paid him $5,000. 
D defended himself by submitting evidence of a release given by P in return for the $5,000 payment.  P countered by saying that given D’s knowledge of P’s dire financial situation, D was unwilling to give him any money unless he signed a release for $5,000.

Issue: Was P’s release for D’s payment of $5,000 enforceable, given that P was seeking $157,000?  Held, no.


Reasoning: 
D’s answer setting up P’s signed relase was defective for failing to allege that the claim release was either unliquidated or otherwise in dispute.  

[The situation here is analogous to Hypo 2 (above).]  

There was no dispute between the parties as to the amount owed.  Hence, the payment of a lesser amount violates the LDR such that D’s debt is not discharged.
P also had a claim in duress: Duress can be argued where the LDR not applicable.  It was plausible to argue that P’s signing of the $5,000 release meant that the LDR was no longer applicable.  

See Restatement §277: Renunciation (which requires no consideration for the relinquishment of contractual duties).

The only way for P to revive his claim would be in Duress, by arguing that the only reason he signed the release was that he was in dire financial straits.
Marton Remodeling v. Jensen

Facts: Marton (P) remodeled a house for D, billing D $6,538.12.  However, D offered to pay only $5,000, claiming that P 

had billed too many hours.  P rejected the offer, but D sent P a check for $5,000 that contained a statement that endorsement would constitute full and final satisfaction of all of P’s claims against D.  
On D’s refusal to pay additional, P cashed the check writing “not full payment” below the condition, then sued for the balance.  


Issue: May a payee (here, P) avoid a “pay in full” condition on a check tendered as final payment of a disputed debt by 

adding the words “not full payment” to the check before cashing it?  Held, no. 


Reasoning: 



[Note: this case fits into Hypo 3, above.]

By retaining the funds represented by the check, P is deemed to assent to the terms on which the funds were tendered.   
D would argue that the “liquidated, mature, undisputed” requirements not satisfied, and hence its payment of $5,000 would suffice for discharge.  

--the debt is unliquidated: this was a K for labor, and labor has no definite value?


--the debt was disputed: the parties did not agree on the amount owed.
A creditor may not disregard a condition placed on a payment check.  When P added the words “not full payment,” it did not eliminate the legal effect of P’s condition.  If P were allowed to do so, this would jeopardize a convenient and valuable means of achieving informal settlements.

Reservation of Rights, in general


Reservation of rights oftentimes will work: 
see UCC §1-308 (performance/acceptance under reservation of rights)
It is possible to accept things under protest, i.e. accept and still claim for damages later… BUT

These provisions do not apply to accord and satisfaction.


With accord and satisfaction, cashing the check is acceptance of substituted performance.
More on substituted performance

Restatement 2d §279: Substituted K

Where there is agreement by the parties that there will be a new performance substitute for the old one, once the old K has been substituted, it no longer legally exists: it has been extinguished and replaced with something new.  ( a “Novation”
Restatement 2d §281: 
Executory Accord: (see above defn of “accord”), 

v. 

Substituted K.
Several possibilities:


--Until satisfaction actually comes, there is only accord without satisfaction, and hence not enforceable.    
It is merely a suggestion made by creditor to debtor of another way to discharge an obligation, but was something that debtor was not previously obliged to do… it cannot be enforced legally. 



(Most tradl view)


--Consider the new agreement as a proper offer.
“If you give me $1,500, it will discharge the debt,” BUT this will only be binding once the debtor actually gives the money.

See Petterson v. Pattberg: unilateral K.  



--The new agreement is a binding K.

In the case of breach by debtor, the preceding can K revive itself; i.e., the binding nature of the new agreement does not mean that the old K has been “substituted.”
The agreement is binding on the creditor (presume it is written and signed by the parties); creditor cannot demand the original K until the new agreement has reached maturity and has been breached.

(Modern approach)

Executory K v. Substituted K?



It is a matter of interpretation: there is no way to know what we have in a particular situation, ex ante.  
( but, if you use the words “settlement” or “compromise” it suggests that parties wanted a substituted K (to supersede an original claim)…  otherwise, may suggest an executory accord.   
Legal Duty apart from Contract:
In re Estate of Lord v. Lord: where existing legal duty does not come from K

Facts: Lord, a claimant against deceased’s estate, claimed to enter into an oral agreement with decedent whereby 
decedent agreed to devise to him her entire estate, if he would marry her and be a “loyal, faithful husband” until her death.  After their marriage, decedent executed a will devising $10,000 to Lord and a bulk of her estate to her sister Hughes, the Plaintiff.  
Lord contends that he fulfilled his part of the oral agreement, and sought specific performance.


Issue: Is the oral agreement here, if against public policy, void?  Held, yes.

Reasoning: 

A K whereby one spouse agrees to pay the other spouse for his or her care, which is part of the other’s duties as a spouse, is against public policy and void.  

It is the State’s policy to “protect the marriage institution” by “not encouraging spouses to marry for money.”  

Lord’s duties promised to decedent were NOT consideration here, because marriage already implies the duty to “act like a husband.” 

A promise to do what a party is already obligated by K or law to do is not consideration for a promise made in return.  
Here, Lord promised to do no more than what he was already obligated to do as a husband.  

Duties imposed by Third Parties

Joseph Lande & Son v. Wellsco Realty: Modern view on duties to third parties
Facts: Lande (P), the Sub, agreed to install 8 heating units in the houses built by the Gen under K with the owner, 
Wellsco (D).  P installed 8 heating units before Gen abandoned the entire job, uncompleted.  
P sued on a promise allegedly made to it by D, who after the Gen’s default, asked P to go ahead and install the remaining 6 units.  

P refused to proceed under the subcontract (that it had with the defaulting Gen) because it had not been paid for work already done, and that D promised to pay the balance due under the subcontract if P completed the work.  

Issue: Is there consideration given by P to D, after P had already promised to install the heating units for the defaulting 

Gen?

Reasoning:

Using standard consideration doctrine, there is no consideration from sub to owner.  Typically this would mean that D’s promise to pay P was unenforceable, the new agreement having lacked fresh consideration;

Court here avoids such strict application of the Legal Duty Rule, grounding the result on P’s reliance…

Yet P worked in reliance on D’s promise, and consequently invested toward performance of the project.  
McDevitt v. Stokes

Facts: Jockey (P) is hired by Shaw to ride the horse (“Grace”);


 D (here, the 3d party) owned 4 horses related to Grace, and promised P $1,000 if he rode Grace to victory.  


After winning on Grace, D only gave P $200; P sues for $800.

Issue: Is D’s promise to P enforceable?  Held, no.  

Reasoning: There is no fresh consideration in P’s agreement with D; the consideration is in P’s agreement with Shaw to 

ride the horse.   
D cannot recover the $200 already paid to D.
Typically, the LDR would apply such that restitution is the required remedy and D could recover the $200.  HOWEVER, because horse racing is gambling (and the transaction is presumably shady), courts do not interfere in what has already been done.  In such situations, whoever holds the money gets to keep it.  Court will not dirty their hands in bad transactions.  
MISTAKE: continuing the look on the pathology of K formation.  
Note that, even under strictly objective conceptions of contract formation, there may still be problems because of flaws in ASSENT.

Three doctrinal elements for invoking mistake as a justification for rescission:

1. Material issues.
Mutual mistake: both parties believe that the cow is not particularly valuable; 

Yet the mutuality argument doesn’t quite fly, if one of the parties wasn’t sure that the cow was barren, but merely “took his chances.”




Fact: Mistake of fact must be distinguished from mistake of judgment.




Materiality: A mistake is “material” if both sides knew what the circumstances were, they would not 

have entered into such a K.  The mistake goes to the essence of things.  
2. Basic assumption issues.
Fact: facts must be present at the time of K formation.

Also, there is a fundamental distinction between a cow that can breed and a cow that cannot.
Time: mistake of fact is relevant only at the time of K formation.  
3. Assumption of risk.



Intent.  What were the parties contemplating?  What did they want to do?  
Fairness/equity

Informational asymmetry.  Which side shall we help: the party with “intuition” or the party with “lack 

of knowledge”?




Fault.  If a seller is at fault, for example, why should mutual mistake protect him from his lack of 

diligence?
MUTUAL MISTAKE
Jackson v. Seymour (Note: while being a case of “mutual mistake,” can also be one of “constructive fraud.”)

Facts: Brother (Seymour) was caretaker of land.  He eventually bought it from sister (Jackson, P) for $275 without 
realizing that there was valuable timber on the premises.  Brother was not trying to take advantage of the sister in buying it for such a dirt-cheap price; valuation of the land was based on a 3d party fair market valuation.  
When the parties learned of the timber, P sought rescission of the K, i.e. offered to return the sale price of the land with interest; but D refused. 

Issue: Did P have a claim in constructive fraud? 

Held, yes.
Reasoning: 

Constructive fraud is a breach of a legal or equitable duty which, irrespective of the moral guild of the fraud feasor, the law declares fraudulent because of its tendency to deceive others, to violate public or private confidence, or to injure public interests.  
**Elements of constructive fraud: it is based on a SPECIAL FIDUCIARY RELATION between parties


--“Constructive” here, because of the Inadequacy of consideration



--Confidential relationship (relationship between parties)


--Fiduciary duties (here, one party D is in control of those matters over the other, P) 



i.e. reliance on the advice and judgment of the other party



--(Mutual mistake)



--Injured party’s offer to restore the purchase price, and subsequent rejection by other party.


NOTE: “Intent to deceive”/actual dishonesty is an element of actual fraud, but NOT constructive fraud.  
Sherwood v. Walker: Mistake as to subject matter of K.

Facts: D, a cattle breeder, agreed to sell a cow believed to be barren to Sherwood (P) for $80.  Prior to delivery, D 
discovered that the cow was actually “with calf.”  Though P had tendered payment, D refused to deliver the cow.  P sued for replevin, claiming that the title of cow had already passed to P.  D claimed that the K for the sale of the cow failed due to mutual mistake of a material fact.  

Issue: Was there mutual mistake as to the substance of the whole K?  Held, yes.  

Reasoning: 

**If assent to a K is founded upon a MUTUAL MISTAKE of a MATERIAL FACT, such as the subject matter of the sale, the K is not enforceable, and hence D should be entitled to rescission.  
Materiality:  The difficulty is in determining whether the mistake went to the substance of the K such that the entire consideration fails.  

“Material mistakes” may include, among other thigns:


--subject matter of the sale;


--price;


--some collateral fact materially inducing the agreement (e.g. that the cow is “barren.”).  


NOTE: distinguish mistake of “fact” from mistake of “judgment.”



Rescission is proper only when the mistake is factual, and not one of judgment.  


**Is the Mistake really “MUTUAL”?

Note that if Plaintiff, in picking to buy that cow specifically, had an “intuition” that the cow was with calf, though the breeder may have thought otherwise, the “mutual mistake” argument may be harder to make.  

( this is more a factual determination?


Should the law of mutual mistake reward P’s intuition, of protect D’s lack of knowledge?  

ASSUMPTION OF RISK.  


CONTRAST Sherwood v. Walker with the Topaz Case:

Both parties believe a jewel is a “topaz” and assume that it’s worth little; but it turns out to be a precious diamond.  Seller entitled to rescission.  
Applying Sherwood, it suggests that there is a mutual mistake of fact such that the seller should be entitled to rescission; 
BUT the court here came out with the opposite result.  WHY?

( Assumption of risk theory.

Buyer had assumption of risk: he was gambling, and knew it.

Also, seller had greater access to the information and should have known …?




**Assumption of risk and “gambling.”
The law tolerates “gambles”: i.e. one party assumes the risk of a minor loss, in a gamble for something that has potentially high payoffs.  

e.g. Sherwood v. Walker: if P had the “intuition” that the barren calf could actually 

bear young;






e.g. the stock market






e.g. auctions.
Where there are questions of assumption of risk, courts must “gap-fill” by drawing an inference as to risk allocation.  
Many Ks are specific in stating which party “bears the risk.”

However, where a K is silent, it is left to the interpretations of the court.  
Note:

As to mutual mistakes of title/zoning, etc., it is not always a defense to argue that the buyer could have “investigated title.”  


( the failure of a party to investigation will not always preclude rescission.


See Garner v. Eikill (p. 616):

“The sellers thought that they were selling property suitable for commercial use; the purchaser thought he was buying property suitable for commercial use ….  A mutual mistake of fact occurred that entitled the purchaser to a rescission of the conveyance.”
UNILATERAL MISTAKE

The law’s treatment of Mistake on the part of only one party varies depending on the position of the other party:


If the offeree is unaware of offeror’s mistake, then there is no rescission.  



( strict adherence to the “objective theory” of K.



If the offeree is aware (or “should have been” aware) of offeror’s mistake, then rescission is possible.  



( here, the mistake is “palpable” and prevents formation of a K.  
Example: where there are bids being made for a construction K, and offeror’s bid is substantially lower than everyone else’s. 

Perhaps, also consider questions of “unconscionability” (see Restatement §153).  




Would it be unconscionable, grossly unfair, to make a contractor suffer because of a little mistake, and allow the school to benefit from such an error?
Overly harsh results may be enough to warrant rescission for unilateral mistake.  

Elsinore Union Elementary School Dist. v. Kastorff: unilateral mistake, known to the other party.  
Facts: Kastorff (D), a contractor, submitted a bid for construction work on a school.  P received D’s bid, and found it to 

be substantially less than everyone else’s.  P asked D if its figures were correct, which D said yes, though D did not refer to his work sheets.  
After a vote y P to accept D’s bid, D realized that he had no included $6,500 because of a clerical error.  

D promptly notified P and asked to withdraw his bid from consideration.  
P refused, and proceeded to ask D to sign the written K.  

Issue: When a client obtains an irrevocable option to accept a sub’s bid but learned of the sub’s computational mistake 

before accepting, is the sub entitled to rescission?   Held, yes.
Reasoning: 
P knew, or had reason to know, before it accepted D’s bid that there had been unilateral mistake by D.  D was 

not negligent in preparing the bid; and upon discovering the error, D promptly notified P.  
Furthermore, it would be “unconscionable” to enforce the K in this situation.  The error was material, since $6,500  is a substantial portion of D’s bid of $89,990.  
Tribe v. Peterson: interpretation of seller’s statement.

Facts: Petersons (Ds) bought a horse, with a reputation of being “calm and gentle.”  D had taken the horse to a vet, 

who also found the horse to be “gentle and kind.”  P asked a 3d party, Stoddard, to help them pick a horse suitable for an inexperienced rider.  Stoddard rode the horse, and found D’s horse to be very gentle.  


Ps purchased Ds’ horse, thinking that Ds had expressly guaranteed that the horse would “never buck.”  
P’s wife rode the horse two times, and was thrown on the third ride.  Ten days later, P was also thrown from the horse, from which he suffered a shattered wrist.  
Ps sued D for breach of express warranty.  


Issue: Is D liable for breach of express warranty?  Held, no.

Reasoning: 
**An express warranty exists only if there is “some positive and unequivocal statement concerning the thing sold which is relied on by the buyer and which is understood to be an ASSERTION  concerning the items sold and NOT an opinion.”  


( D’s opinion, belief, or judgment therefore does not constitute an express warranty.  

It is a matter for the trier of fact to determine, based on the circumstances, whether there was an express warranty.  

The jury’s determination here was reasonable based on the evidence presented.  All witnesses testified to the horse’s calm nature.  Evidence also suggested that several things may affect a horse, like a rider, a new environment, or equipment.  

NOTE: this was a UCC case.


Relevant provisions:



§2-313: express warranty




Focuses on seller’s positive and unequivocal statements; it is NOT an opinion.




( this is what Ps focused on.  



§2-314: implied warranty of merchantability




Whether or not seller promised anything, there is still a warranty.





( this does not help P’s claim here.  

The implied warranty of merchantability essentially protects that “a horse is a horse.”  Nothing else!


§2-315: implied warranty of fitness for particular purpose 




( P in Tribe wanted a gentle horse; seller said that the horse was gentle.



This is a possible basis for claim; Yet, P did not ground his argument in this claim.



§2-316: disclaimers




Not applicable here.

How about a claim in misrepresentation?



NO: There is no “falsity” to begin with.
It seems reasonable to think that the horse never bucked with the previous owners, so there is no misrepresentation.  

How about a claim in mistake?



NO: This is not the type of “basic assumption” that courts consider in cases of mistake.
( One kick in the life of a horse is predictable.  It may change buyer’s perception of the horse, but it doesn’t change the essence of things here.

Rescission and restitution is probably not what P wants to do then…

What are the UCC Remedies?

§2-715(2)(b): Where the damage results from malfunctioning, defective products: buyer is entitled to 

consequential damages.  P will likely seek this as a remedy.


§2-714(2): damages for breach of warranty is the difference in the value of goods as accepted and goods as 

warranted.
Yet this measure hard to calculate…
Hinson v. Jefferson: real estate and sales of land—court prefers to apply implied warranty doctrine instead of mistake.

Facts: Jefferson (P) bought a piece of land on which to build a home.  Restrictive covenants in the deed limited 

construction to residential purposes.  
Later, county officials denied a permit to construct an “on-site” sewage disposal system because of drainage problems, which were unknown to both parties at sale.  [There was no public sewage system here.]  
Remedying the drainage problem was financially prohibitive for P; P sued D, to cancel the deed and seek restitution of the purchase price.  


Issue: May a buyer cancel the deed for the (raw) land and obtain restitution?  Held, yes.


Reasoning: 

Because of the uncertainty over the law of mistake, the court was hestitant to apply the doctrine of (mutual) mistake to completed sales and transfers of real property.  Though a mistake may be mutual, rescission may still be improper since the purchaser received the property (i.e. the actual piece of land) for which he had contracted.  
Application of mistake to such a situation may create instability with respect to real estate transactions and the filing of nonmeritorious actions.  Hence, the Court rejected this theory as a basis for P’s rescission.
D relies on caveat emptor (buyer assumes the risk: the tradl rationale being that the law has in interest in the finality of real estate transactions) as a defense to rescission.  However, this doctrine has been relaxed in recent years as a result of inroads on the form of implied warranties (many mutual mistake cases are implied warranty in embryo), esp. in the sale of houses.  
Vendor-builders are held to warrant a dwelling free of major structural defects and constructed so as to meet the appropriate std of workmanlike quality.  However, the implied warranty doesn’t extend to visible defects or defects that should be visible to a reasonable person; hence, caveat emptor still applies.
**Though this case doesn’t deal with vendor-builder warranties, the underlying rule that sometimes caveat emptor is inequitable applies.
When the grantor conveys land subject to restrictive covenants and due to subsequent disclosures both unknown and not reasonably discoverable by grantee, the property cannot be used by grantee for the specific purpose to which its use is limited by the restrictive covenants, the grantor breaches an implied warranty arising out of the restrictive covenant.
Common Law rule: “no rescission” when dealing with undeveloped land.

Previously, the law was that a warranty of workmanlike construction/fitness for habitation was implied in the sale of a new home by a builder-vendor.  
The reasoning here, being that it is unrealistic to presume that the buyer and seller (the builder-vendor) are of comparable skill and experience, and are in an equal bargaining position.

Question in Hinson: should this rule (implied warranty) be extended to the sale or lease of unimproved (i.e. “raw”) land ?  

Note that in Common Law, while the buyer of raw land may still rely on the expertise of the developer, the degree of the buyer’s necessary reliance is not so great as the buyer of a home (where many of the details, e.g. the materials used, are out of the buyer’s power).  
If both parties are fault-free, we must assume for purposes of this analysis that there is no compelling reason to require for the seller rather than the buyer to bear fortuitous losses.  We must assume that in Hinson, D neither knew nor should have known that P’s lot could not sustain a sewage system.  

YET

In the actual Hinson case, the court opened up a window: if the seller has represented through a deed that the (raw) land can be built upon, but this turns out to be untrue, then the buyer has a possibility of rescission.  


Returning to the Hinson Court’s opinion:

“We hold that where a grantor conveys land subject to restrictive covenants that limit its use to the construction of a single-family dwelling, and, due to subsequent disclosures, both unknown to and not reasonably discoverable by the grantee before or at the time of conveyance, the property cannot be used by the grantee .. for the specific purpose to which its uses is limited by the restrictive covenants, the grantor breaches an implied warranty arising out of said restrictive covenants.”

NON-DISCLOSURE
Eytan v. Bach

Facts: Ps sued to recover money paid to D, a retailer of antiques, for three paintings which they subsequently learned 

were not original productions of unknown C19 artists, but were recent reproductions placed into old frames.  Ps had “inspected and touched” several paintings, leading them to believe that the paintings were “old.”  D never made any express representations that the paintings were either “originals” or “ancient.”  
At trial, D contended that even though the paintings were reproductions, they were worth “considerably more” than what Ps paid for them; and that he had cut his prices in order to make the sale.  The trial court judge dismissed the complaint on finding no controverted issues of material fact.  
“Based on a general knowledge of the economics of the locality, the avg price paid for each of the paintings - ~$50 – was a sufficiently small amt to put any purchaser on notice that he was not buying a legitimate antique original work of art.  

Issue: is it the legal duty of the dealer to disclose the true facts before the sale was completed?  Held, no.


Reasoning: 

A purchaser who bought artificially aged copies of primitive paintings for the low unit prices upon which he and the dealer ultimately agreed, could not credibly assign as fraud the fact that the articles purchased turned out not to be vastly more valuable.
The customer not having inquired as to whether the canvases were originals, we perceive no duty upon part of the vendor to “inform him of the obvious.”  
If a customer went into a jewelry store and bought for $50 an item which looked like a diamond pendant set with pearls, it would plainly not be incumbent upon the sales clerk to warn the customer that what he had selected was a piece of costume jewelry with synthetic gems.


( Assumption of Risk controls in the above situation.  
Mistake works side-by-side with several doctrines.



--Warranty: Mistake here always leads to avoidance of K.  




( may be able to recover the benefit of the bargain; consequential damages.



--Fraud: basis in tort.  Fraudulent non-disclosure or misrepresentation.  



( possibility of rescission, or full benefit of the bargain. 

--Disclosure is required only where there is a duty to disclose.  Default rule is that you don’t have to disclose anything.

--Geologist hypo: generally has no duty to disclose knowledge to vendor of land.  
A geologist with “inside info” about oil and gas activity in that area purchased the mineral rights to the farm.  When asked by the vendor about whether there was any current gas exploitation activity, geologist untruthfully replies “no.”

Within a few months of the sale, geologist’s “inside info” had become general knowledge in the community, and the price of mineral rights had increased 50%.  

Was geologist under any duty to disclose to vendor the potential mineral value of the vendor’s property?

General rule for non-disclosure:
There is no duty of disclosure (i.e. permitting arm’s-lengnth transactions), unless geologist merely had foreknowledge of minerals in the ground such that it would be known later by the public.  




The value of research is at stake here.  




Having to disclose all products of your research is a disincentive to conduct further research.  


 Rationale: 
Create incentives for people to acquire information, where it generates new wealth.  
HOWEVER:

If information simply moves value from person to person, then disclosure should be 
required.



Foreknowledge v. Discovery:

Foreknowledge does not create new value/new wealth;

Discovery does.


See Restatement 2d (Contracts) §161: When Non-Disclosure is Equivalent to an Assertion
1. When disclosure of the fact is necessary to prevent previous assertion from being a misrepresentation or from being fraudulent or material.
Note: this is active misleading: half-truths create duty to correct by disclosure.

2. When disclosure would correct a mistake of the other party as to a basic assumption on which that party is making the K and if non-disclosure of the fact amounts to a failure to act in good faith.

3. When disclosure would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.  

4. When the other person is entitled to know the fact because of a relation of trust and confidence between them.
( APPLYING §161 to the Geologist hypo:
1. Is geologist’s disclosure necessary to prevent previous assertion from being fraudulent?  
NO.  It is seller’s duty to inspect the land, and not just to ask the buyer.  

On the other hand: if the geologist is an expert, could seller reasonably rely on his 

assertions?
2. Would it make a difference to the sale if seller knew of the info?  
Yes; BUT good faith is not necessary in formation stage of K; it is only required in the performance and enforcement of a K (see UCC §1-304; Restatement §205).  




…
CHANGED CIRCUMSTANCES JUSTIFYING NONPERFORMANCE

Once you get into a K, it is difficult to get out of it, because of pacta sunt servanda (“agreements are to be kept”).  


However, there are situations in which commercial parties cannot be expected to anticipate every contingency that might 

arise in the performance of their K…

IMPOSSIBILITY

A promisor’s duty to perform is discharged where, after the K was entered into, that which he has promised to do has become, without his fault, objectively impossible to fulfill.  

If the promised performance is the major undertaking of the K, this discharges both parties from all duties under the K.
Taylor v. Caldwell: destruction of a building
Facts: P contracted with D for a music hall for four (specific) days in order to give concerts.  The K provided that the 
existence of the hall be in a state fit for a concert was essential.  Before the concerts were to be given, the hall was destroyed by fire, neither party of which was responsible.  P sued for damages for breach of K.


Issue: Can D be excused from performance where the destruction of the building rendered performance of K impossible?  

Held,  yes.
Reasoning: Both parties to the K are excused.  
In a K where the performance depends on the continued existence of a person or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or thing shall excuse the performance of the K.

Supervening Destruction or Nonexistence of Subject Matter.

Where the subject matter of the K or the specified means of performance or source of supply is destroyed or becomes nonexistent AFTER the K is entered into, without fault of the promisor, the promisor’s duty is discharged by impossibility of performance.  
See UCC §§2-613, 2-614

Note: A situation in which facts exist at the time the K is made, such that it will be impossible to perform the K, the problem is one of mistake and not impossibility.
Harrison v. Conlan

Facts: Action to recover pay for services as an organist in decedent priest’s church.  Church refused to continue hiring the 
organist after a month (for the remainder of the agreed upon 3 months) after the priest’s death.   
Court awards organist one month of pay and $5 for priest’s funeral service.  


Issue: Was the church obliged to hire organist for the full three months, even after priest’s death?  Held, no.

Reasoning: Stress the element of personality in this K: the person for whom the organist was playing, was an 

essential assumption behind the K.  
The K terminated when priest’s death rendered organist’s personal performance impossible.  [Note again, that organist’s services here were “rendered to [priest] personally as conduct of the worship of the church.”]  

Were this an action for breach, the organist would have been entitled to full pay.  


-Compare with-


Case of impossibility: the clear-cut remedial solution here permits you to walk away from the K, without liability, where 

performance of the K is impossible.

The Isle of Mull: the “British Rule.”
Facts: P charters D’s ship for a term of 5 years, at a rent of $1,000/month.  During the K period, however, the British govt 
commandeers the ship for WWI.  Govt takes away the ship and gives D $2,000/month.  P sues D to recover the difference between MP and KP, i.e. (2000 – 1000 = 1000).  

Issue: Is P entitled to recover the difference?  Held, no.

Reasoning: 
This is not the correct damages formula to use here.  This is the formula for breach; yet there is no breach here, because nobody is at fault.  

The fact that the British govt “overcompensated” D is of no interest to P.  P is not entitled to recover the difference because these are the odds of war and rescission.
Where the frustration is total (Court presumed that the war would not end before the K was over), if compensation paid for the requisitioned asset (the ship) exceeded the K rate, this was the owner’s gain, just as inadequate compensation would be the owner’s loss.  
Is this a good outcome?  Does D not have unjust enrichment?  Why wouldn’t the court want to pursue the equities of this case?


Public policy concerns: consider the general implications on the public here.

This is a million ships that have been called in for war.  
( in the interest of judicial economy, courts will prefer to settle for the “impossibility” result to avoid having to litigate a million such lawsuits for damages.  
Louisville & Nashville R.R. v. Crowe

Facts: P had traded D use of strip of land (right of way, i.e. permitting a RR track to run through his property) for a free 
pass on the R.R.  D later recalls the pass because it later violates federal statute, after a new law is passed.  P sued for specific performance of the K; in the alternative, P sought money damages.  

Issue: is P entitled to recovery here?  Held, yes.

Reasoning:  A K which is lawful when made, which is later terminated by subsequent government regulation should not 
yield a result where a party who has received performance under such an agreement can retain it without payment.  
Because P’s right of way cannot be returned (after all, the RR track still runs through his property), full expectation damages is not possible as a remedy.  
The equitable way to adjust the matter is to require D to pay P, a reasonable sum, based not on the probable value of what he would have received thereunder for the remainder of his life, nor upon a breach of K (since there is no breach by either party!), but for the right of way so taken and necessarily retained; taking into consideration, of course, what P has already received under the K.  
NOTE: damages of full expectation are non-feasible in situations of impossibility; try to seek remuneration in the 

form of RESTITUTION.  
What is the scope of the impossibility doctrine?

Kel Kim Corp. v. Central Markets, Inc.

Facts: Kel Kim (P) leased a vacant supermarket from D, which it intended to use as a roller rink.  P was required to 

maintain a $1 million liability policy.  After 6 years, P was told that its policy would not be renewed.  P could get insurance elsewhere, but only for $500,000.  D sent P a notice of default, telling P to either cure the insurance or vacate the premises. 
P sought a declaratory judgment that it should be excused from compliance because performance was “impossible.”

Issue: may an inability to obtain insurance in the amount required by a lease be excused under the force majeure clause?  


Held, no.


Reasoning: At common law, “impossibility” required that the destruction of the subject matter of the K or the 
means of performance made performance objectively impossible.  

In addition, the impossibility must not have been foreseeable.  P’s inability to obtain the specified amount of insurance could have been foreseen and guarded against when it accepted the obligations of the lease, so it does not fall within the doctrine of impossibility.  
Though the force majeure clause typically lists events that will excuse comments, P’s inability to insurance did not fit within the general “catch-all” clause (“…or other similar causes beyond the control of such party”), because it is not of the same kind and nature as the other specifically listed events, each of which relates to a party’s ability to conduct day-to-day commercial operations on the premises.  

Requirements of discharge based on “impossibility”:



--Impossibility strikes at the core of the K.




In Kel Kim, P’s performance was not strictly impossible; the deed did not limit P’s use of the land to a  
roller rink.  P could always have used the land in some other way (i.e. conduct less risky activity on it).  


--Impossibility cannot have been foreseeable


Also:


--Temporary (v. permanent) Impossibility



e.g. if you cannot fly somewhere because planes have been grounded for a while.
Temporary impossibility usually results in suspension of contractual obligation, for as long as the temporary impossibility lasts.
HOWEVER,

“Temporary” can change into Permanent impossibility, if time is of the essence.  

Note on force majeur clauses


Often somewhat vague; why not get them written more specifically?

The more specific they get, the better it may be for client; though the greater chance you drive the other party away (since he now has all these conditions in which the client’s performance will be excused)…


They are normally construed very narrowly.  Infrequently serve as basis for an impossibility claim.  
Bunge Corp. v. Recker: Act of God
Facts: Recker (D), a farmer, agreed to sell 10,000 bushels of No. 2 yellow soybeans to P at $3.35/bushel.  The K did not 
specify the origin of the beans except that they were to be grown within the continental United States.  P could extend the time of delivery if desired.  During the delivery month (January), P went to D’s farm and noticed that the beans were unharvestable.  P extended time for D’s delivery by 2 months.  In January the price of the beans was $4.98/bushel; after the two-month extension, the price was $5.50/bushel.  
D did not deliver the beans; P sued for the difference in KP and MP as of April 2, the first market day after expiration of the extended period.  
D admitted that he failed to deliver the beans, but sought to excuse his nonperformance by reason of “Act of God.”  


Issue: When an act of God destroys the goods that the seller intended to delivery, but those goods were not specifically 

identified in the K, is the seller excused from performance?  Held, no.


Reasoning: Because the contracted beans were not necessarily specific to those coming from D’s farm but anywhere in 

the US, D could have performed by acquiring the beans from another grower.  The fact that the beans he intended to deliver were destroyed does not excuse performance.

UCC §2-613: Casualty to Identified Goods
Where the K requires for its performance goods identified when the K is made, and the goods suffer casualty without fault of either party before the risk of loss passes to the buyer, or in a proper case under a “no arrival, no sale” term, then
(a) if the loss is total the K is avoided;

(b) if the loss is partial or goods have so deteriorated as no longer to conform to the K the buyer may nevertheless demand inspection and at his option either **treat the K as avoided, or **accept the goods with due allowance from the KP for the deterioration or the deficiency in the quantity, but without further right against the seller.  
NOTE: Always query, which party is in the better person to assume the risk and shoulder it once it materializes?  

These concerns frequently control the outcome of a case.
Snipes Mountain Co. v. Benz Bros. & Co.

Facts: Seller (P) only able to deliver 64 of 100 tons promised in a K for potatoes, because of inclement weather.  P sued 

to reform the written K; the purpose here being that P alleged a mutual mistake in the writing, and that the parties should have included the clause that stated that the potatoes should only come from P’s farm.  

Issue: Should P be able to reform the K?  Held, yes.


Reasoning: [Why was the outcome here the opposite from that in Bunge Corp. v. Recker: i.e. why is P allowed to reform 

here, but not D in Bunge?]
Note, of course, that a potential barrier to P getting the K reformed is the parol evidence rule.  Yet presuming that can be bypassed in some way, 
**Comparing Bunge to Snipes (this case), it is clear that the farmer in Bunge was demonstrably much wealthier, and was in a better position to assume the risks [allocate the risks to the superior risk bearer.]  


With “impossibility” cases, economic issues strongly impact the outcome of the result as well.  
IMPRACTICABILITY

If a K is turning out vastly different than the parties contemplated, involving unanticipated and extreme difficulty or expense, it may be discharged even though there is no objective impossibility of performance.


“Impracticability” is probably still a minority view, but represents the modern trend of authority.  


UCC treatment of impracticability:

Seller’s duty to deliver goods is discharged when performance as agreed has been made impracticable by the occurrence of a contingency the nonoccurrence of which was the basic assumption on which the K was made.  In such event the seller must give notice to the buyer, who then has the option of terminating the K or accepting whatever performance seller can render.  See §2-615.
( There is no “bright line” rule for commercial impracticability.  
American Trading & Prod. Corp. v. Shell Intl Marine, Ltd.: increase of expense must be extreme, to qualify for impracticability.

Facts: Shell (D) chartered P’s tank vessel to transport lube oil from Texas to Bombay, India.  The rate was at $14.25/long 

ton, plus 75%, and an addl $0.85/long ton for passage through the Suez Canal.  
Although P was informed before crossing the Mediterranean that diversion was possible, P continued to travel toward the Suez Canal.  The canal was closed because of war in the Middle East; P was forced to travel around the Cape of Good Hope, adding some 9,000 miles to the voyage and addl expense of $131,978.44.  
P sued to recover the addl expense, claiming that closure of the canal made performance of the terms of the K by the route suggested by the K terms impossible, and therefore discharged performance under the K.  

Issue: (1) Was the route suggested in the K a condition of performance that would relieve a party of his duty to perform if 

not followed?  NO.

          (2) Is mere increase in cost sufficient to excuse performance under a theory of commercial impracticability?  NO.


Reasoning: 
The Suez Canal route would be a condition of performance only if the parties contemplated/agreed that the 

Canal was the exclusive method of performance.  Contemplation of a probable route is not the same as agreeing to a fixed route, and the cape route was a generally accepted alternative.  
[P is seeking recovery for “unjust enrichment” moneys against D, for benefiting from P having delivered the goods via the much longer route of the Cape of Good Hope.

Clearly though, a theory of “impossibility” is impossible because P had fair notice of the possibility that the canal would be closed.]  
The theory of commercial impracticability requires that performance must cause extreme and unreasonable difficulty.  P’s addl expenses here were neither extreme nor unreasonable (representing only a 1/3 cost increase…).  Mere increased costs is insufficient to excused performance.
Note: Impracticability is generally used as a shield, (i.e. as a defense to the other’s claims of breach of K), though it can also be used as a sword, as in American Trading, above.  
There is usually a “black-or-white” solution to situations of impossibility: you either discharge entirely (and any recover would only be on the ground of restitution), OR you force the party to perform (according to the legal duty rule).  

Why don’t courts try to go for an intermediate solution?  


Incentive to insure: if parties know they may have to bear the entire risk, they will insure against them.


Institutional competence: courts should not step in on parties’ agreements.  


What to do of the suggestion that it would be a more equitable outcome to split the additional unanticipated costs?  



( this is largely taken care of via restitution:

Even with a black-or-white rule, restitution is available; but perhaps restitution can be granted keeping in mind a policy of “splitting the difference” between the parties.

NOTE: Long-term v. Short-term Ks



Long-term Ks (“relational Ks”) may lead to impacts of rules that are different from short-term Ks.  


See Levine v. Blumenthal:



Parties enter into lease for $2,000.  Depression rolls around; tenant asks for discount.  Landlord refuses.  




Court imposes on tenant the obligation of paying the full rent, as agreed upon.  




HOWEVER,

In the regime of the Great Depression, would it actually be in the interest of landlord to continue the tenancy, even at the reduced price?  At this time it would be hard to find someone willing to pay the full $2,000 rent…



Lesson?

It may sometimes be a plausible strategy to dissuade parties from litigating for breach/impossibility where long-term Ks are at stake.  Both parties may be better off by sharing the risk of supervening circumstances.  Long-term Ks presume that parties are willing and will benefit from continuing the relationship for the entire duration of the long-term K.
FRUSTRATION OF PURPOSE

If the bargained-for performance is still possible, but the purpose of value of the K has been totally destroyed by some supervening event, such frustration of purpose will discharge the K.

Requisite elements of Frustration of Purpose:

(1) there is some supervening act or event;
(2) the supervening act/event was not reasonably foreseeable at the time the K was made;
(3) the avowed purpose or object of the K was known and recognized by both parties at the time they contracted;

(4) the supervening act or event totally or nearly destroys the purpose or object of the K.
Krell v. Henry: unforeseeable supervening event.


Facts: Henry (D) contracted to lease P’s apartment for two days.  Although it was not stated in the K, both parties knew 

that the purpose was for D to se the King’s coronation parade, which would have been visible from the window.  The parade was postponed when the King became sick.  P sued for the balance due on the K.  D counterclaimed for the money he put on deposit 

Issue: Will frustration of purpose excuse performance of a K?  Held, yes.

Reasoning: 
Here there clearly was no commercial impracticability, nothing having made the K here financially 
prohibitive.  Though KP = 75 and MP = 50 for the apartment, this is not a large enough sum to justify a finding of commercial impracticability.  
Also, here there clearly was no impossibility of performance, but the whole value of the K had been destroyed 
by the cancellation.  
When the purpose of a K is frustrated by an unforeseeable supervening event, and the purpose was within the 
contemplation of both parties when the K was made, performance is excused.  Here it was clear that the purpose of the high rent for the room was to view the parade.

Dissent: Why should judges be rewriting the Ks of other people?  When possible, the parties to a K should be left where 

their bargaining puts them.  The rooms could still be rented to D; hence, their K was not impossible to perform.  

More about “frustration of purpose”
This doctrine works best where the K in question deals with a unique good or service.  But even then, can work where the parties understand the underlying point of the K.

NOTE.  Always ask: what was the foundation of the K?
The reason why there was frustration of purpose in Krell v. Henry was because the apartment’s location [i.e. suitability for watching the coronation] was the foundation of the K.
—contrast with—

“Epsom on Derby Day” example (p. 677): if you hire a cab to take you out to Epsom, but then find that the Derby is cancelled, is there frustration of purpose?  Does this excuse the parties from performance?  
NO.  Here there are no special qualifications for the purpose which led to your selection of this cab, for this particular occasion.  
Your assumption re: use of the cabbie’s services is more unilateral than in Krell v. Henry (where both parties assumed that the apartment was to be used for the coronation).  
Lloyd v. Murphy: less than total frustration that was reasonably foreseeable.

Facts: On August 4, 1941, Lloyd (P) leased a premises to D to sell new cars only, and that there be no subleasing or 

assignment without P’s prior consent..  Because of the War, on January 1, 1942, the govt ordered that new car sales be discontinued.  P waived the restrictions on the use of the property and subleasing, and offered to reduce the rent if D could not make a profit.  
D vacated the premises on March 15, 1942, and gave P oral notice of repudiation of the K.  P sought declaratory relief to determine his rights under the lease and to recover unpaid rent.  

Issue: is the defense of commercial frustration available to defeat a lease without the total, or near total, destruction of the 

purpose in contemplation of the parties at the time the lease was entered into?  Held, no.   
Reasoning: For a K to be invalidated for commercial frustration, the destruction of the value of performance (here, the 

value of the premises to D)  must not have been foreseeable by the parties and it must destroy the purpose sufficiently to cause actual but not literal failure of consideration.  

The govt’s order to restrict new car sales was reasonably foreseeable, since the public had been anticipating restricted production.  Also, the value of D’s lease had not been destroyed; it was merely restricted: P had lifted restrictions as to use and subleasing.

Frustration of purpose and CONTEXT:



Always consider the context in which the agreement was drafted.

( are there any political, social, econ events at the time that could make the “frustration of purpose” argument plausible?
Chase Precast Corp. v. John J. Paonessa Co.: govt intervention.

Facts: Paonessa (D) obtained two Ks from the Dept of Public Works for highway improvement, including erecting 
concrete median barriers.  D hired P to supply these concrete barriers.  After the project began, the DPW received public protests about the concrete barriers, which were to replace a grass median strip.  Anticipating that the DPW would modify the work, D notified P to stop producing the barriers.  P did so, but by then it had already produced ½ of the barriers required by the K.  DPW deleted the barriers from the K.  

D paid P the KP for the barriers that were produced; P sought to recover its anticipated profits on the balance of the barriers, but D refused to pay.  


Issue: if a govt entity eliminates certain requirements of a construction K, is the private contractor excused from paying 

its sub who was to supply those requirements?  Held, yes.


Reasoning: D was not responsible for the DPW’s elimination of the concrete barriers from the projects.  (D’s Ks with the 

DPW contain a standard provision allowing the DPW to eliminate work found unnecessary.)  D’s K with P does not contain a similar provision, but this does not mean that D assumed the risk of reduction in the quantity of barriers.  P knew that the DPW had the power to change quantities of K items.
The trial court could have reasonably concluded that P and D did not contemplate the cancellation of the barriers and did not allocate the risk of such cancellation.  Therefore, the cancellation constituted a frustration of purpose, and D is not liable to P.  



( WHY?
If D’s contract with P did not contain a provision saying that it might need fewer barriers, doesn’t this suggest that D (the Gen) bore the risk? 

Even though not explicit, we can presume that the K between the DPW and D also governs the K between D and P.  

Argument here based on custom: i.e. the sub knew of the DPW’s practices (re: work contracts and changing work orders mid-stream) and that this condition also controlled in the K between D and P.
( where there is silence in the language of the agreement, the Court will gap-fill using terms drawn from related agreements (in Chase, this would mean the agreement between DPW and D).


NOTE: Restitution and impossibility



Expenditures may be made according to K before a supervening event occurs (e.g. payment of deposits, etc.).  


Where there is an intervening circumstance, parties are not required to complete performance (i.e. 
complete future payments), YET parties are entitled to restitution for money they had already put down.
What happens when the other party (e.g. Landlord), before the intervening event, has already used part of the down payment in reliance of future performance of the K?  Would it make sense to have a damage formula of (restitution – [Landlord’s] reliance)?  

NO.  

American law says that restitution for impossibility/impracticability/frustration of purpose is usually restitution of what has been paid; it generally does not take into account reliance expenditures.  In situations of impossibility, the Landlord’s improvements to the balcony have NOT benefited the tenant.  It fails to enrich him, and thus “reliance” finds no room here.  
(Though Restatement §272 still leaves possible room for some “reliance”…)

UNCONSCIONABILITY

Judicial scrutiny of terms in the absence of any consent problems.

Refers to terms that are so one-sided as to be “manifestly unfair” and “oppressive.”  

Sounds like “good faith”; yet they are technically distinct.  



“Good faith” is invoked everywhere, as the basis for holdings,a s the basis of Ks.



“Unconscionability,” on the other hand, is much less favored; has a paternalistic tone.  




Use unconscionability as a last resort, when every other avenue has been exhausted.  

Unconscionability has TWO prongs:



--Procedural.
Misrepresentations, etc.; ( in Woollums, there is evidence that P was misled and acted under “gross misapplication.”).
This arises when unjust enrichment results from recognized unfair methods of dealing: i.e. misrepresentation, nondisclosure, duress, undue influence…
Remedies: rescission and restitution is available  


--Substantive.  




Gross discrepancies in MP and KP.
Relates to bad bargains (i.e. inadequate consideration or financial hardship to one party), but made in an arm’s length transaction, and lacking any other element of duress, fraud, or undue influence.  

Woollums v. Horsley: undue advantage.


Facts: Woollums (D), an uneducated, disabled, elderly man, lived on a mountain farm of about 200 acres.  P, an 
experienced businessman familiar with the area, purchased the mineral rights to D’s farm for 40 cents/acre.  D refused to survey the land in order to determine what P owed; P sued for specific performance.  D claimed that the K was unenforceable because P procured it through undue advantage, since D had no idea of the value of the minerals when the K was made (it was later found that the minerals alone were worth $15/acre).  

Issue: May a court refuse specific performance of an otherwise valid K when the K was procured under gross 

misapprehension by undue advantage?  Held, yes.

Reasoning: 

Equitable relief is not a legal right (i.e., a matter of the Court’s discretion); hence, harsh unconscionable bargains will not be specifically enforced.  

( Equity will not enforce Ks procured by fraud, imposition, mistake, undue advantage, or gross misapprehension.

Also, the gross disparity between the value of the land and the KP suggests that the K is so unconscionable that it 
does not permit K to be performed…

Additionally, perhaps P here was under a duty to disclose to D the information he knew: see Restatement §161; D here is totally misled by P’s silence.
“Unclean hands.”  Where D is able to show that P did not act fairly in negotiations, equitable relief should be denied because P has “unclean hands.”  
Note that P could not raise the point that D lacked “good faith” here: good faith inapplicable to formation issues.  Generally speaking; deals only with performance.
Waters v. Min Ltd.: gross disparity in consideration and value.

Facts: P injured in accident when she was 12.  When she turned 18, she settled her claim and, with the proceeds, 
purchased an annuity K from D that would pay lots of money over the next 25 years.  When she was 21, she became romantically involved with Beauchemin, an ex-convict who introduced her to drugs and suggested she sell her annuity.  Beauchemin said he would represent her in the K negotiations.  Ds agreed to pay $50,000 for the annuity which had a current cash value of $189,000.  
P later sued for rescission on the ground of unconscionability.  D counternclaimed for specific enforcement.

Issue: Can P cancel the K on ground of unconscionability?  Held, yes.  Judgment for P.


Reasoning; Whether a K is unconscionable depends on the specific facts of the case.  
One indication of unconscionability is whether the challenged provision could result in oppression and unfair 
surprise to the disadvantaged party.  


Other elements of the unconscionable K:



Gross disparity in the consideration alone may be sufficient to sustain a finding that a K is unconscionable, 

because the disparity itself leads inevitably to the felt conclusion that knowing advantage was taken of one party.



High pressure sales tactics and misrepresentation: if the sum total  of the provisions of a K drive too hard a 

bargain, a court of conscience won’t assist its enforcement.
Applied here: Beauchemin introduced P to drugs; exhausted her credit card accts; unduly influenced her; and her lack of legal representation (while Ds did have counsel); and the cash value of the annuity was 4x more than the price paid by Ds.  Together, these could show that the K was unconscionable.  

NOTE that in Waters v. Min, “unconscionability” is being used by the Plaintiff as a SWORD.


Applying rules of unconscionability to Waters: 

Substantive unconscionability?


YES: disparity in price sold v. market value of annuity

Procedural unconscionability?
YES: forms signed in odd places (car hood, restaurant…); no representation on P’s side; great numbers on the other side.
Williams v. Walker-Thomas Furniture Co.

Facts: D, supporting 7 kids, purchases household items from P, a furniture retailer.  K has an “add on” clause that says 
that if purchaser defaults on anything, P gets everything.   
D defaults on the purchase of a stereo and P reclaims everything that she’s bought, based on replevin.  

Unconscionability: what would need to be demonstrated for Williams to make her case?  


Substantive unconscionability: YES. K allowed for repossession of  unrelated items for the lack of payment.



Procedural unconscionability: lacking?  No real unfair methods of dealing here?


In this jurisdiction, extreme unreasonableness/unfairness of terms is sufficient for unconscionability.




( this is a MINORITY view. 
Perhaps there is a question of lack of assent here?


Yet, P did sign a form.  
Perhaps P could argue that this was a K of adhesion – it was offered on a take-it-or-

leave-it basis?  That P had no real choice?

see Broemmer;
see also Hill v. Gateway 2000 (where buyer was held to have had the opportunity to not accept the K ( therefore, the buyer had a choice)…
Perhaps Williams’ case is like Hill?  can make a number of choices such that she could avoid entering this K…

ALSO cf. Henningsen v. Bloomfield Motors and UCC §2-719: clauses that exclude liability of seller for personal injury of buyer are NOT enforceable.  
Is it not too paternalistic for a court to step in on a deal on grounds of unconscionability, particularly where the parties had already assented to the K?

Bower v. Gateway 2000, Inc.

Facts: Ps are among many consumers who purchased computers and software products from D through a direct-sales 
system, by mail or telephone order.  It was D’s practice to include with the shipments a copy of its “Standard Terms and Conditions Agreement,” which began with a “NOTE TO CUSTOMER.”  In this there was a paragraph entitled “DISPUTE RESOLUTION”…
Ps brought claims alleging deceptive sales practices – including breach of warranty, breach of K, fraud, and unfair trade practice.  

Ps argued that the arbitration clause in the K was invalid under UCC §2-207, unconscionable under §2-302, and an unenforceable K of adhesion.  

Specifically, Ps claimed that the provision was obscure: that the Intl Chamber of Commerce (the stated arbitration forum) was not a forum commonly used for commercial matters, nor was it easily accessible.  

Ps also claimed that the cost of ICC arbitration was prohibitive, particularly given the amount of the typical consumer claim involved.  

Issue: Do Ps have a claim of unconscionability for the arbitration clause?  Held, yes.

Reasoning: 



Court held that Ps had no claim under §2-207, but DID have a claim under §2-302 (unconscionability).  

The arbitration clause was not a “material alteration” of an oral agreement (see §2-207(2)), but rather, simply one provision of the sole K that existed between the parties.  The K was formed and acceptance manifest not when the order was placed, but only with the retention of the merchandise beyond the 30 days specified in the Agreement enclosed in the shipment of merchandise.  [There was no “battle of the forms,” there being only one K; this was a “cash now, terms later” transaction that was permitted by ProCD, Inc. v. Zeidenberg; Hill v. Gateway 2000].
That consumer does not read the agreement or thereafter claims he failed to understand some term therein does not invalidate the K any more than such claim would undo a K formed under other circumstances…

As to unconscionability: here, it requires a showing that the K was BOTH procedurally and substantively unconscionable when made.  i.e., a showing of an absence of meaningful choice on one of the parties, together with K terms that are unreasonably favorable to the other party.
Procedural unconscionability: lacking here, because Ps were free for 30 days to examine the agreement 

and return the product if they were not satisfied.

Substantive unconscionability: excessive cost factor that is necessarily entailed in arbitrating before the 

arbitration group specified in the K is unreasonable and surely serves to deter the individual consumer from invoking the process.
Though there is no procedural unconscionability here, where the substantive element alone is strong, it may be sufficient to render the terms of the provision at issue unconscionable.  
NOTE: Even where unconscionability cannot be found, there are other ways to invalidate Ks; 
e.g. where ONLY procedural irregularities are involved, the judicial doctrines of fraud, misrepresentation, duress, and mistake may provide superior tools for analyzing the validity of Ks.
Gianni Sport Ltd. v. Gantos
Facts: Gantos (D), a clothing retailer, ordered women’s holiday clothing from P, to be delivered October 10.  The 

purchase order included a printed clause reserving to D the right to terminate the purchase order as to any goods not actually shipped by the Seller.  
D canceled its order in late September, after P had made the clothing but before it was shipped to D.  P later agreed to a 50% price reduction demanded by D to accept the clothing anyway.  The order constituted about 1/5 of P’s total annual business.  D’s total annual sales were about 20 times those of P.
P sued for the full purchase price on the theory that the cancellation clause was unconscionable.  


Issue: May a clause be unconscionable because it is not substantively reasonable when the parties have disparate 

bargaining power?  Held, yes.


Reasoning: 
Unconscionability may be found if a K provision is so ONE-SIDED as to be oppressive under the 

circumstances existing when the K was made.  Factors for consideration include the relative bargaining power of the parties, including their economic strength and alternative sources of supply, and the substantive reasonableness of the challenged provision.  
Parties here had unequal bargaining power: large buyers like D were thus able to impose such clauses on small independent manufacturers like P.
The clause was also unreasonable: the K required P to make clothes for D, but D was not required to take them.  P had no alternative market for the goods (they were holiday goods) and would be forced to absorb a loss or negotiate a reduced price with D.  

Relevant UCC provisions:



§2-309: termination at will.  Termination can be made at reasonable notice (if K is silent about this).  



§1-304: good faith.  Assumption is that §2-309 prevails over any obligation of good faith (i.e., it is NOT 
“bad faith” to terminate someone at will), so long as nothing otherwise is stated in the K.


§2-302: unconscionability.  Applied to Gianni Sport:



substantive unconscionability?  YES.  The clause puts one party at the mercy of the other.



Procedural unconscionability?  YES.  Uneven bargaining power; economic overreaching.
PERFORMANCE AND BREACH OF CONTRACT
Conditions v. Promises

“Condition”: events which are not dependent upon anybody’s performance.  Nobody has control over them; if a 

condition happens, a K may not materialize.


“Promise”: words put into a K with the express intention of creating an enforceable obligation.
Glaholm v. Hays
UK ship chartered to take goods from Trieste back to UK.  Voyage was supposed to sail by February 4.  Yet the ship doesn’t leave by then; it arrives in the UK too late.  D says that they do not with to load the cargo onto the boat.  Is there breach by D?  
Court held for Ds.

Where there is a condition that is not performed, does this entitle a party to abandon a K, or is it merely a promise, the breach of which should be recompensed by damages?  
If we construe clause as a promise, its breach would entitle P to damages (for D’s failure to load the boat).  

If we construe clause as a condition, there is no liability; hence also no damages.   
Depends on parties’ intent, which in turn is determined by he language of the agreement; and the subject matter to which it relates.


( applying to case: the K specifically said, “Vessel to sail … on or before February 4.”  
Looking at the subject matter, both parties were aware that the whole success of a mercantile adventure does, in ordinary cases, depend upon the commencement of the voyage on time…

Construing the words as a condition precedent will therefore effectuate the parties’ intention better than finding them merely words of promise, with damages as the remedy…
Here, we can construe that “on or before Feb. 4” suggested that this terms was central to the entire transaction (“time is of the essence”), and that as a result, this term was a condition and not a promise.  

Hypo:

If on Feb 4, when the ship arrives, the people in Trieste decide to use the ship, but want to pay less because of the delay in arrival … is D entitled to damages for the delay?

Perhaps there was a condition here, but that it was waived: that it is difficult to claim damages here

By changing the fact pattern a little, our perception of whether a clause was a condition or a promise may be altered…  

Hypo: 

What if people in Trieste really needed to ship their cargo and hire a different vessel for a greater price.  Are we entitled to sue the original shippers for cover price, for their delay?

The intuition is that Trieste should have some remedy for the expenses incurred as a result of the other party’s delay; yet this is not achievable if we are insistent on finding the clause as a condition.


If a condition, are the people in Trieste entitled to damages?  



No: the theory of liability is premised on a promise: conditions do not yield liability.  


On the other hand, if a promise, the people in Trieste would be entitled to damages.  

How to determine “condition” v. “promise”?  

Parties’ intent controls.  

Where intent is unclear, consider:


--Context, e.g. is time of the essence?  (if so, more likely to be a condition than a promise)

--Time
Howard v. Federal Crop Ins. Corp.
Facts: P had crops insured by D against weather damage.  Ps alleged that their 1973 crop was seriously damaged by 

heavy rain.  Ps harvested and sold the depleted crop and filed timely notice with D, but prior to inspection by D’s officials, Ps had plowed the land for sowing a cover crop of rye to preserve the soil.  

Ds subsequently denied indemnification for the loss because P violated a portion of the insurance policy providing that the stalks with which damages are being claims shall not be destroyed until D makes an inspection.  

Issue: was P’s compliance with this provision of the policy a condition precedent to the recovery?  Held, no.


Reasoning: 



If this were a condition precedent, its violation caused forfeiture of P’s coverage.  


If this were a promise, then D can recover damages (or here, seek reduction in the payments it would make to 

farmer [P]).  In this case then, there is no total forfeiture for farmer; the breach of the promise does not throw away the entire agreement.

It was possible for D to assess the damage even without the stalks remaining standing; for this had been done in the past, and farmers had previously been insured without this “no plowing” clause…
The fact that a clause is a condition must be proven and corroborated by the circumstances and the context of the deal.


What to do in cases of ambiguity (i.e. uncertainty whether promise or condition)?


Default rule (Rest. §206) is to interpret in the way that goes against the drafter, when agreement is drafted 
by one side (here, the insurance company). ( interpretation avoiding forfeiture
Gray v. Gardner

Facts: Gray (P) sold whale oil to D.  D agreed to pay 85 cents/gallon, but only 60 cents/gallon if more whale oil was 

brought to the Nantucuket port by October 1 than had been brought there during the previous year.  
On October 1, a ship entered the harbor carrying enough oil to bring the total above the previous year, but the ship was not docked by the end of the period.  The trial court held that the oil had not arrived by the specified time.  Judgment for P (for 85 cents/gallon).  

Economic nature of this K:

At the time the K was stipulated, the supply of oil was low, and price was high (85 cents).  HOWEVER, there was 

uncertainty as to the future supply of oil.

At the time of the K, oil delivered to buyer (D); seller (P) gets $12,000 plus a promissory note for $5,000: if the quantity 
of oil increases, then the promise to pay the additional $5,000 is void.  

Two types of conditions: condition precedent and condition subsequent.  Why does it matter?

Matters of burden of proof:
Burden of proof is on D: all P has to show is the promissory note.  It is up to D, who wishes to avoid paying the additional $5,000.  

The only way to lift the burden of proof off D here, under the traditional distinction, is to phrase the agreement as one that was condition precedent: i.e. that the obligation to pay the extra $5,000 was not a promise that always existed, but was something that would kick in only if the oil delivered for the present year was greater than the previous year’s.  
Conditions precedent v. subsequent:


Condition precedent: No promise (no duty) ( Event ( Promise (duty)



Condition must occur before any demands can be made.



Creditor has burden of proof.


e.g. “If no oil comes in, then you don’t have to pay up.”  

Condition subsequent: Existing promise (duty) ( Event ( No promise (duty)


Condition terminates a preexisting duty.


Typically, this arises in cases of impossibility (i.e. an event happening after an existing promise that discharges 

your obligation to perform the promise).



Debtor has burden of proof. 


e.g. “If more oil comes in, then the promissory note is void.”
In Gray v. Gardner, both interpretations – condition precedent and condition subsequent – could have arisen, depending on how the facts were construed.  Is it not somewhat ridiculous to let the outcome of the events turn on such language and phrasing?  
NOTE: “Conditions” as mentioned in the Restatement pertain to conditions precedent; conditions subsequent aren’t relevant here.  

Parsons v. Bristol Dev. Co.

Facts: Parsons (P) employed by D as an architect and supervisor of construction, to be done in two phases.  P completed 

phase one, and D paid him $600.  K provided that a “condition precedent” to any duty on the part of D to commence Phase 2 or to pay P, was the obtaining of economically satisfactory financing arrangements.  
D was unable to obtain such a loan, having been unable to show clear title to the property.  


Issue: Is D obliged to make further payment under the K, which was conditioned upon the existence of construction loan 

funds?  Held, no.


Reasoning: D contends that because payment to P was to come from construction loan funds, D’s failure to secure the 

loan permits him to abandon the project.  
P contends that he is entitled to payment from D for his work, of which was already 95% complete.  Also, that the loan condition was “expressly” stated in section (b), and not mentioned in (c) or (d).

However, the Court agreed with D.  The construction loan condition cannot be reasonably limited to (b) because (c) and (d) both refer to the terms of (b) and must therefore be interpreted with reference to these terms.
P seeks payment of 95% of his fee (because he claimed 95% of the work done): to be precise, he sought to recover 70% from D because 25% had already been paid.  [P seeking payment for all work he has performed.]  

Consider canons of interpretation:

Restatement §202: read the K in its entirety, in light of all elements of the written K.  


( is this the “opposite” of §206 (where choosing between different meanings, interpret against the drafter)?  


Can P prevail on the basis of QM (quantum meruit)?  

Perhaps NOT: D can argue that there was no unjust “enrichment”: i.e., that because P’s work benefited nobody, D is not obliged to pay in QM.  

Can P prevail on the basis of estoppel (i.e., effectively saying that there was no such “condition”)?



Architect (P) told to go ahead, though he was not told that the loan was secured.  
Hence, it would be difficult to rely on K, or on any representations that the loan was secured – because there was no such representation!  

What about the argument that D failed to communicate in a timely manner that there was a problem with securing the loan?  D knew of the loan problems in May, but didn’t tell P about this until August.  
( So long as P can prove reliance losses, this is a GOOD argument for estoppel, but this failed only because lawyer messed up.  


**BOTTOM LINE: ESTOPPEL and PREVENTION are ways bypassing the existence of a condition not fulfilled.  



Estoppel: by proving detrimental reliance, you can possibly distinguish the situation from one in which failure 

to secure the loan was a non-occurrence of the condition for construction.  

Prevention: if D is somehow responsible for the condition being triggered (i.e. unable to secure loan), then he is 

not allowed to argue that the occurrence of the condition discharges him from contractual duty.
Mascioni v. I.B. Miller, Inc.: construction Ks.
Facts: Mascioni (P) subcontracted with D, the gen, to provide materials and to construct concrete walls on property of the 

owner.  D had a K with the owner to do the construction work.  The K between P and D stipulated that payments would be made to P as received by D from the owner.  
Owner never paid D.  P sued to recover the K amount from D.  


Issue: When performance is made conditional on the happening of an event, can the obligation be made absolute before 

the occurrence of the event?  Held, no.

Reasoning: 

Is receiving payment from owner a condition of payment from D to P, or is it merely a promise to pay which has not been triggered yet?  

If it is a condition, then D has no obligation to pay P; 

If it is a promise, then how do deal with the language “AS RECEIVED”?  
( “as received” perhaps as a matter of timing: if construed as a promise, this would be more similar to “WHEN received,” and not “IF received.”



Remember the general rule of interpretation against forfeitures.  This suggests that the language should be 
construed as a promise, because construing as a condition would lead to P’s forfeiture. 
Why was the result the opposite then?

Assumption of risk.  Can argue that sub (P) here was taking the risk of working for free.  
Note the significance of CONTEXT: at this time (Great Depression), insolvency is driving the collapse of many construction projects.  People were getting into these projects at their own risk.  
[Yet assumption of risk is an argument that courts today are less likely to accept.]  
WAYS TO BYPASS THE EXISTENCE OF A CONDITION NOT FULFILLED:

Need to say that despite the fact that the condition cannot be eliminated, the condition needs to be treated as if it were fulfilled:


--Prevention


Parsons v. Bristol

--Estoppel


--Waiver


Clark v. West

--Impossibility


Affects generality of the performance: Taylor v. Caldwell


Also, can be impossibility with respect to the particular condition: e.g. Semmes v. Hartford Ins.

--Illegality



Conditions that result in illegal behavior

--Unconscionability


Porter v. Harrington

--Penalty



Porter v. Harrington

--No Prejudice


--Public Policy


Royal Globe Ins. Co. v. Craven: esp. insurance context

--Substantial Compliance


--Forfeiture + no prejudice



Restatement §229



Quite particular to the insurance context: see Aetna v. Murphy 
Conditions and “impossibility:


Here, relates not to general performance of the K, but to something specific that stands in the way of one’s duties.  

Royal-Globe Ins. Co. v. Craven: temporary incapacity.

Facts: In September 1979, Craven (D) was injured in a hit-and-run.  She was in intensive care for several days and was in 

the hospital for 23 days after the accident.  D did not notify her insurer, P, until the following January.  P denied D’s claim because the policy required D to notify P within 24 hours after a hit and run accident.  

Issue: Can doctrine of “impossibility” be used here to delete the condition of “24 hour notice required”?   Held, no.


Reasoning: 
Even if the 24-hour notice requirement was excused because of disability, the requirement should be reimposed once the disability is removed.  The language of the policy puts a time pressure on the insured to notify the company immediately after the disability is removed.  
There is question of assumption of risk here.  By granting judgment to her insurer, D faces a forfeiture (unable to recover against her insurance policy).   
However, this is forfeiture that is tolerated by the law: reflects a public policy recognizing that insurance companies must get notice of an accident quickly so that they can investigate and take action promptly.  

( as undesirable as forfeiture may be, it is tolerated by law where it is in the interest of public policy (e.g. insurance companies and prompt investigations)
Doing otherwise (i.e. throwing out the 24 hour notice requirement) would further increase the operation costs of the insurance company, and hence further increase premiums and insurance prices, etc.  


Can D prevail on a theory of estoppel?

NO: even if insurer had induced reliance on D’s party, this theory doesn’t work once the proper time of notification has expired.  
Semmes v. Hartford Ins. Co.

Loss occurred January 1860;

Civil War began Dec. 1860.

Civil War kicks in a situation of impossibility (Confederacy would not permit payments to the Union); hence it was impossible for P to make payments during the war.  


Civil War Ended April 1865


Claim filed October 1866.
As to the 12 month limitations period, even if we add the valid periods together, still show that the claim was filed past the 12 month period.  

Generally, for the purpose of the Statute of Limitations, you sum up all valid time periods.  

Alternative arguments?

That instead of adding up all valid periods, the 12 month limitations period begins from the point at which impossibility has been removed (i.e. after Civil War ends).  

But even then, the 12 month limitations period does not help P with his claim…

Delete the condition (12 month notice requirement) completely, and just go by the statute of limitations of general contract law.  

Because the statute of limitations for this state was long (6 years), P was able to file his claim.  


This is the approach that the Court took.  


WHY?



Policy against forfeiture.  
Gilbert v. Globe & Rutgers Fire Ins. Co.

Facts: P had an insurance policy with D protecting against losses from fire, indemnification limited to $1,200.  On 
October 2, 1912, the cottage gets destroyed by fire.  P met all notification criteria; adjustor fixed losses from the cottage at $1,531.  
The policy had a clause that said that recovery on the policy was sustainable only if commenced within a year after the incident. 
Should D be estopped from using that clause as a condition against P’s claim, since the adjustor made the representation to P that they were working on their claim?  
Oct. 1913: Adjustor notifies P that there will be no payment.  

P files suit on June 29, 1916.


Timely claim?  NO.  
**Waiver v. Estoppel:


Waiver: voluntary abandonment of a right: it precludes forever the revival of the condition, and 
cannot be renewed without consent of the party.  

Estoppel: Not possible for insurance company to require 12 month limit due to the 
representations they made to P for a year.  

An estoppel is a legal preclusion that prevents a party from alleging or denying a fact in consequence of his own words or deeds.  An estoppel may be lifted by proper notice.  

Therefore, when P was notified that D would contest his claim, the contractual 12-month period began to run.  Since P did not bring suit within that time, his action is barred.


More on Waiver v. Estoppel



Wavier: intentional relinquishment of a known right




( pertains ONLY to marginal conditions



( are irrevocable



Estoppel: a conduct consisting of silence or of words; motive does not matter – all that matters is that 

representations led P on to the belief that (in Gilbert, that insurance money would be available).  

( pertains to everything: even terms that are central to a K.

( can be lifted (in contrast to being irrevocable)


**Why the different consequences to waiver and estoppel?  

Estoppel can go to the “core” of a K, because it implicates reliance: 
estoppel and reliance together are exactly what are needed to make up for the lack of consideration.  

Waiver of a condition must only pertain to marginal conditions, i.e. ancillary clauses in the K.



CANNOT waive the entire consideration.  



e.g. I cannot waive your agreement to paint my house, while I still pay you $10,000.  




You cannot waive yourself into a donated promise (and we already know that donated promises not 

enforceable).  



What constitutes “waiver”?




--Expression of willingness to excuse condition.  

If either party represents to the other (by words or conduct) that he will not insist upon literal performance of some condition upon which his duty to perform depends, and the other party relies to his detriment thereon, the first party will be held to have “waived” the condition.




--Voluntary acceptance of defective performance.

If either party knowingly accepts and retains less than he is entitled to under the K, and it appears that he was intending to forgo insistence upon full performance, he waives his rights to insist upon full performance from the other party as a condition to his duty of counterperformance.  
Clark v. West

Facts: Publisher (D) to writer (P): “I will pay you $6/page to write a law book.  If you drink during writing, however, you 
will only get $2/page.”


P does drink;



D accepts the texts, even under the knowledge that P was drinking.  



D doesn’t want to pay the $6/page; P sues.

D argues that the abstinence clause was consideration for the K: that this clause was at the center of the contractual consideration, and could not be waived.  Argues that P’s drinking would have a significant effect on the quality of P’s books.  
P argues that, on the other hand, the abstinence clause was ancillary to the K, and hence could be waived.  Argues that D hired P will full knowledge of P’s drinking issues.  
D knew of P’s qualities and writing style; and that D expected the new books to be just like that.  Yet based on this, would it be a mistaken assumption to stop P from drinking (when, perhaps, P’s high quality of writing comes specifically from the fact that he had been drinking)?  


P prevails.  Court believes that the abstinence clause was a marginal condition that could be waived.  
NOTE:
CONDITIONS CAN BE WAIVED;

PROMISES CANNOT BE WAIVED.  

Provisions that go to the essence of the consideration will remain there, despite the fact that one of the parties was lenient to the other during the contractual unfolding.   
Porter v. Harrington

Facts: In 1919 Harrington (P) contracted to purchase two lots from D for a $60 initial payment, balance payable at 

$10/month.  K provided that time was of the essence, and that failure to make timely payment gave D the option to terminate the agreement and keep the money paid as liquidated damages.  
In February 1922, D conveyed on of the lots to P for sums already paid.  As to the second lot, P paid on and off, inconsistently, through 1926, payments all of which D accepted.  
In November 1926, P offered to pay $30 on the K, but D refused to accept and notified P that he was exercising his option to close the account.  P offered to pay the balance but D would not accept.  

P sued to specifically enforce conveyance of the land.  The trial court ruled that D’s acceptance of overdue payments justified P’s assumption that D would not strictly hold P to the contractual timetable and entered judgment for P.

Issue: does a party’s long-term acceptance of untimely payments waive his right to impose a forfeiture for failure to pay 

on time?  Held, yes.  Judgment affirmed.

Reasoning: 

Though it was OK for parties to establish that time was of the essence to such land-installment Ks (where, in the event of default, the party gets nothing), enforcement of this could also be waived by words or conduct.  Here, D, without objection, accepted overdue payments not in accordance with strict terms of the K.  
Such acceptance established an order of business inconsistent with rigid insistence upon timely payment, and hence waived D’s right to enforce the forfeiture clause.  

( To rule otherwise would work injustice on P, who had continued to pay over the years on the assumption that D would continue to be indulgent.  
( amounts to forfeiture; unconscionable (because it amounted to a penalty).
Inman v. Clyde Hall Drilling Co.
Facts: Inman (P) contracted to work for D.  P’s written K provided that he would give D 30 days’ written notice of any 
claim arising under the K.  When D fired P, P sued for breach of K immediately, without first giving notice to D.  D’s motion for SJ was granted.  P appealed.

Issue: Are employment contract provisions making notice a condition precedent to bringing suit unenforceable as against 

public policy?  Held, no.  Judgment affirmed.


Reasoning: 

The notice provision was a condition precedent to a valid claim by P.  It was not unfair or unreasonable because its purpose, which was to allow D to investigate the merits of any claim, disclosed and reasonable.  
Service of the complaint on D did not give the kind of notice required by the K.  

How could P respond?



Substantial compliance?  
That P indeed gave the equivalent of written notice?  Note that under this theory, P not trying to excuse the condition, but that P satisfied the condition, on its face…
YET, this argument can be defeated if D can show that there happened something very different from what was required in the condition.  

Note canons of interpretation: Courts tend to interpret conditions literally.  Substantial compliance therefore will not do.




Public policy?

P is calling this an anticipatory breach: D announcing now, in March, that future obligations (up to November) won’t be paid…
YET, court says there is no anticipatory breach: if damages are due to P for the remainder of the year as a K for continual employment, this would go against the public policy supporting terminable-at-will Ks.



Court is unsympathetic to P’s claims here.  Because notice was a condition to suit, failure of the condition means 

that P has no valid claim.
NOTE: “Substantial compliance” is a weak grounds for bypassing the non-occurrence of a condition.  Courts have a general interpretive policy of construing conditions LITERALLY, and will settle for nothing less than full compliance with the condition.
Aetna Casualty & Surety Co. v. Murphy

Facts: In November 1982, Murphy (D), a dentist, terminated a lease, but in dismantling his office he damaged the 

property enough that the property owner’s insurance company (P) sued for damages, and served D in November 1983.  D did not notify his own insurance company for two years.  D moved to implead his insurance company as a third-party D, but his insurance company moved for SJ on the ground that D failed to notify it promptly as required by the insurance policy.  
D admitted his failure to comply with the notice provisions in his insurance K, but argued that absent a showing of prejudice, his insurer should not be able to avoid coverage on that ground.  

Issue: To avoid liability for D’s failure to provide timely notice, must his insurance company show prejudice caused by 

delay?  Held, no.

Reasoning: 


Dentist, D, ultimately loses.  


Balancing the considerations (risk of forfeiture by D, v. enforcing Ks as assented to and written to)?
As a general rule, an unexcused, unreasonable delay in notification is a failure of condition that entirely discharges an insurer from any further liability on its insurance K.  This principle reflects the K law principle that Ks should be enforced as written.   

Insurers can avoid coverage when its insured is late in giving notice, and when it suffers prejudice as a result of the delay.  However, it is the INSURED (i.e. D) that has the burden of showing that the insurer suffers no prejudice.


Though there is the danger of forfeiture by the insured, the insurer’s claim will prevail in such 
situations.


( this is a NARROW holding: apply only to the insurance context.  

CONDITIONS OF SATISFACTION AND TIMELINESS

Substantial performance, as distinct from substantial compliance (see above), tells you that you cannot withhold payment for 

services you receive, so long as the services are “good enough.”  
Grenier v. Compratt Construction Co.

Facts: Work is done, seems to be satisfactory; needs certification by the city engineer, but he refuses because “he doesn’t 

issue such letters.”  (Certification required by June 30 as a sign of “completion” of work, upon which Grenier (P) could receive payment of $25,500 for its subcontracting work.)  
Instead, on July 10, the Assistant City Attorney authorized the building inspector to issue certificates of occupancy.  The city engineer testified on September 7 that the roads were approved for the issuance of certificates of occupany, but by that time the liquidated damages had accumulated to over $26,000.  Ps sued to recover the money owed, and D counterclaimed to enforce the liquidated damages provision.  

Issue: May a condition of satisfaction be excused in the event of impracticability?  Held, yes.


Reasoning:



What doctrine can P try to invoke for recovery?
Substantial performance?  NO.  A letter from the city engineer is very different from a letter from a 

lawyer.  




Impossibility?  NO.  Engineer isn’t dead.




Impracticability?  YES:




What happens when you technically cannot perform the K?  





It excuses the provision, and hence, this term gets lifted out of the K.  
If the occurrence of the condition is not a material part of the agreed exchange, and forfeiture would otherwise result, an excuse of the condition is appropriate.  



Yet the court did not award P the full $25,500 damages, but deducted for liquidated damages between June 30 

and July 10.  Clearly, the court is opting for a “middle ground”: though the attorney’s letter doesn’t suffice, it is not completely disregarded…  
Nolan v. Whitney: Substantial performance.


Facts: Nolan (P) agreed to do some masonry work on D’s buildings for $11,700.  P was to be paid in installments as the 

work progressed, and a final payment of $2,700 was to be paid 30 days after completion and acceptance of the work.  All payments contingent upon the satisfaction and testified certificate of the architect.  
All payments made except the last, which D refused to pay because P had not fully performed and had not obtained architect’s certificate.  


Issue: will substantial performance excuse the condition of an architect’s certification?  Held, yes.


Reasoning: 
When P, in good faith, substantially performs the K, he may recover for his work despite trivial defects, and an architect’s failure to certify his work.  Once P had substantially performed, the architect was bound to issue the certificate and the architect’s unreasonable refusal to issue it dispenses with its necessity.  
Where performance is conditional on the satisfaction of a third party (e.g. architect): how do we tell whether the architect refused the certification letter properly?  

Here, the Nolan court used a REASONABLENESS standard.  [NOTE: this is not the usual standard for 3rd party arbiters; here, there was an overriding interest in protecting from forfeiture.  See below.]


Consider the state of the art, and industry standards ( objective standard.  
A referee had been sent in to look at the work, upon which the referee said that the work was done substantially.  
Why did the court choose to take this approach (i.e. why impute a reasonableness standard, when the condition stated in the K was not specifically met)?
**Substantial performance.  Court takes pro-constructor attitude, given that constructor acted in good faith.  


PROTECTION FROM FORFEITURE on the side of the worker.  

Where courts are stingy with restitution, you should try to achieve the same result by seeking substantial performance.  
[Here, in Nolan v. Whitney: what would be the value of restitution?  Because we don’t have a value for MP, we must use the best proxy: KP.

Restitution = MP less damages (from the minor defects); 
here, that would be roughly equal to $2,700 – 200 = $2,500.]

Van Iderstine Co. v. Barnet Leather Co.

Facts: P agrees to sell 21,000 vealskins.  D will buy, but third party will decide whether the leather is satisfactory.  The 

third party found that 6,000 of the skins were unsatisfactory.  
P sued for alleged wrongful refusal to accept the vealskins.  

Lower court grants damages to P, saying that third party’s approval of the skins was “unreasonably” withheld.  


Appeals Court reverses; gives NO RECOVERY here.  


How to distinguish from Nolan v. Whitney?  
The refusal by architects or engineers to approve work done or materials furnished under building Ks could not be used to justify the “reasonbleness” test employed by the lower court in this case.  
In building cases, there is a risk that refusal of approval means that the buyer can obtain constructor’s actual work performed without payment.

However, in this case, the refusal of third party’s approval does NOT permit the buyer to obtain seller’s vealskins without payment.  


After all, P did not make the skins to special order; it could resell them at the MP to another…

The doctrine of substantial performance is only available where there is a substantial forfeiture on one side: i.e., it is only applicable to excuse the nonoccurrence of an express condition, where P has conferred benefit upon D.  
Fursmidt v. Hotel Abbey Holding Corp.

Facts: P and his father had performed valet and laundry services for D over a long period.  On February 1, 1958, P 

entered an agreement with D to continue such services for 3 more years provided that P’s services met D’s approval as “the sole judge of the sufficiency and propriety of the services.”
In Sept. 1958, D dismissed P and hired another party to take over P’s function.
P sued for breach of K, claiming that D had no right to terminate the K. 

Issue: When the terms of the K require performance to the satisfaction of one of the parties, should the court concern 

itself with more than the honest judgment of the dissatisfied party?  Held, no.


Reasoning: 



Agreements calling for performance to the satisfaction of one of the parties fall into two general categories:
(i) Ks relating to “operative fitness, utility, or marketability,” which impose a requirement of satisfaction of the reasonable person; and

(ii) Ks involving the “fancy, taste, sensibility, or judgment” of the party for whose benefit the provision was made, which impose only a requirement that the party’s dissatisfaction be genuine.

The purpose of this agreement was akin to the second category, since no objective standards of reasonableness are apparent.  Hence, only the honest judgment of D is relevant, and NOT a jury’s determination of reasonableness.   
Breslow v. Gotham Securities Corp.

Lawyering services.  

Lawyer did the job, but client was “used to better lawyers.”


Can client withhold payment because the services rendered, though sufficient, did not meet client’s expectations?
( “Clearly this case, compared with Fursmidt, falls into the operative fitness category as a matter of law.  Client’s asserted lack of satisfaction cannot, in the face of conceded full performance, raise an issue of fact for trial.”  

RECAP: There are TWO types of “satisfaction”:
1. Satisfaction that is the satisfaction of a 3rd party: i.e. an expert.  Parties agree on a 3rd party that they trust entirely, to judge/affirm/approve ( e.g. architects, engineers.
--Honesty is required.  
--Reasonableness usually not required. Usually not applied to cases of a 3rd party arbiter, because we 

still want to adhere to the intentions of the parties (i.e., it would defy intention of the parties to have someone other than the assigned 3rd party decide whether there was satisfaction).
YET the Nolan v. Whitney court applied a “reasonableness” standard because it was faced there with the extreme risk of forfeiture.

2. Satisfaction in which one of the parties assesses performance.
Two categories:


--Matters of operative fitness (i.e. where there is a simple test, or objective stds available):



Apply reasonableness standard.  


--Matters of taste or judgment:



Apply test of good faith.  
IMPLIED CONDITIONS

Implied-in-fact conditions: conditions that the parties would probably have agreed to, had they thought about the subject.  
TEST: would a reasonable person feel that the parties had contracted with the understanding, even though not expressly stated, that certain facts would exist?  If so, the existence of those facts will be an implied condition to the promisor’s duty to perform.  

Nichols v. Raynbred: old common law view of “dependency of mutual promises.”  

P promised in the K to deliver the cow; D promised to pay.  

P did not aver the delivery of the cow, but sought instead to recover the 50 shillings: i.e. D did not pay the 50 shillings.  


D responded, saying that P did not deliver the cow!  
Trial court ruled that because a promise was given for a promise, P did not need to plead that he had, in fact, delivered the cow.  
Reasoning? 

A party who accepts a promise for a promise may recover without pleading his own performance.  
Note: today, courts would imply a constructive condition that P must perform his promise before seeking recovery on D’s return promise.

Nichols reflects the risk of forfeiture that is apparent in many Ks.  

Whoever performs first is in a risky position: does the first performer set himself up for the risk of forfeiture?  


Yet performance of Ks still continue to happen NOT simultaneously.  




e.g. BU: University pays faculty at the end of the month, instead of beginning.  




There is a risk of forfeiture on both sides:





Faculty may be working for nothing; on the other hand,





BU bears the risk of the faculty walking away on a months’ salary.  

How to determine who bears the risk of forfeiture?



Put the risk of forfeiture on the more mobile party ( here, the faculty.  


Finding the Law School is easy.  Finding Daniela, if she runs away, is hard.  
Kingston v. Preston: beginnings of implied-at-law conditions.  
Facts:  Kingston (P) brought a cause of action for debt for nonperformance, claiming that he had begun performance and 

was willing to continue to perform but that D refused to perform.  The K was such that P would work for D for 1.25 years as a servant and then D, upon P’s presenting good security, would transfer his business and stock in trade to P at a “fair valuation.”  D refused to perform the transfer and defended P’s suit, claiming that P did not offer sufficient security.  
Using Nichols v. Raynbred as controlling precedent, the outcome would be that P would be able to take over the business without paying D any security whatsoever.  

This seems like a bad outcome; the formalism of the outcome results in great injustice.  

Court here adopts a new view:

Interpret the promises as being dependent on each other.  Viewing them otherwise (i.e. as independent) makes no sense.  
Court explains the 3 types of conditions that are implied by the court:


--Independent

Either party may recover damages from the other  in the event of breach by the other, and an alleged breach by one party is no excuse to the other party.
Inman v. Clyde


--Conditional and dependent

Performance of one party depends on the prior performance of the other and, until the prior condition is performed, the other party will not be held to performance of this covenant. 

Conley v. Pitney Bowes


--Mutual conditions



Performance must happen at the same time.  




Ziehen v. Smith
Conley v. Pitney Bowes: performance conditioned by other party’s prior performance.  
Facts: P was injured and received disability benefits from D, his employer.  Subsequently, D notified P that his disability 
benefits would be discontinued.  P sued.  D moved for SJ on the ground that P had not exhausted his administrative remedies.  P responded that D’s notification letter did not contain a proper explanation of the applicable appeals procedures, as required by statute.  
Issue: when a benefits K requires a claimant to exhaust administrative remedies, may the employer avoid liability to the 
claimant even though the employer did not fully comply with the notice requirements in the K?  
Held, no.  Judgment for P.  
Reasoning: 


P seeks to be excused from failing to comply with the written notice requirements.  What “excuse” to use?


Immateriality? i.e. there is no prejudice here, from the failure of fulfilling the condition.  See Rest. §229.    



Substantial Compliance?  

YET these arguments do not work because there is no evidence that P was actually aware of the proper notice requirements…
Here, D was required to inform P of the appeal procedure when denying him benefits.  This requirement necessarily preceded P’s duty to exhaust administrative remedies.  
P had a contractual right to information on the appeals procedure.  D’s failure to provide such information excuses P’s subsequent failure to exhaust remedies.  

Whenever you feel that there is a condition standing in the way of recovery, find some way to knock it out – LOOK HARD for some possibility to argue FORFEITURE.  The more egregious the forfeiture, the better!
Bell v. Elder: concurrent conditions.
Buyers wished to buy lot to build property on it.  Demanded that the seller bring drinkable water to this lot.  The other side fails to do this; buyers refuse to purchase the property, and sue the seller.   
Here, it made economic sense to treat the two conditions as concurrent: Bells’ failure to get a building permit meant that there would be no need for Elder to bring the water into the land (i.e. if a home won’t be built on the property after all…)
In interpreting conditions, Courts will look at the essence of the transaction and try to avoid WASTE.  

Ziehen v. Smith: conditions simultaneously due.

Facts: Smith (Vendee, P) sued D on a property sale.  D had agreed to convey to P a deed to lands as described.  Sept. 15 

was deemed to be the closing date (i.e. when mutual performance would become due: the date when P would make his initial payment and D would tender a deed).  
D was not aware that a previous owner had mortgaged the property and that a suit to foreclose on that mortgage had been initiated a few months earlier.  Foreclosure was granted on Sept. 30, and the property was subsequently sold to a third party.  
D did not show up on the specified date of sale: he did not have proper title.  Having found out about this, P did not show up for the sale either.  
P sought to recover damages; D claimed that in order to recover damages for breach of an executory K, P must show that he tendered performance.  

Issue: given that tender is excused if the seller places himself in a position such that the possibility of performance is 

destroyed, was performance impossible so that the buyer is relieved of his obligation to show tender of performance?  Held, no.


Reasoning: 
In order to put the seller in breach, P/Buyer must first tender performance.  Yet, can P still sue even if he did not tender performance?  
It is no doubt the general rule that in order to entitle a party to recover damages for the breach of an executory K of this character he must show performance or tender of performance on his part.  

BUT

A tender of performance on the part of the vendee is dispensed with in a case where it appears that the vendor has disabled himself from performance, or that he is on the day fixed by the K for that purpose, for any reason, unable to perform.
HOWEVER, for the doctrine of “Disability of Performance” to work for P here, D’s disability must be COMPLETE.  

Here, there is no way to say that Seller’s disasbility was complete: after all, it was still conceivable that he could clear all the encumbrances in time for Sept. 15, for tender of the deed to buyer. 
It cannot be affirmed under the circumstances that if P had made the tender and demand on the day provided in the K that he would not have received the title which D had contracted to convey.  Hence, the K is not broken by the mere fact of the existence on the day of performance of some encumbrance which it is in the power of the vendor to remove.   

Remedies.


What did buyer want from the seller?

Buyer did not want the deed; 

Buyer wanted the money back: the downpayment he made, as well as damages for breach of K; also expenses (e.g. title search)

What are Buyer’s damages?

Downpayments and expenses here, which amount to reliance damages
This being the “English rule” of recovery (“Flureau rule”: where vendor made a good faith breach, vendee’s recovery limited to reliance losses).  
[In contrast, Buyer’s full expectation damages would entitle buyer to:

--the property, i.e. specific performance ( house, less the KP, or

--if the property no longer available (because conveying the property implicates a 3d 

party’s interest here, and that is now allowed): P could recover difference between MP and KP (if the house increased in value).]


Why isn’t this buyer/P going for specific performance then?




P can’t get it when a 3d party is implicated who actually owns the party.  




Also, we are here in a jurisdiction following the English rule.  

However, P having not been able to establish D’s breach here: what else could P try to recover?




Quantum meruit: i.e. P’s down payment;
Yet some courts may still not be willing to grant QM to a party who is unable to establish the other’s breach.  WHY?  

Restitution has an “equitable” flavor; and equity courts only protect people who act upon their diligence, not those who sleep on their rights… 

Whenever one party’s performance in a bilateral K will take much longer than the other party’s performance, the performance that will take longer is an implied-in-law condition precedent to the other party’s performance.  See Rest. §234(2).
Stewart v. Newbury: “Entire” K (as distinct from severable K).
Facts: Stewart (P) contracted to do some construction work for D.  The time for payment was not mentioned in the 

writing, but P argued that there was an oral understanding that payment would be made according to “custom”: custom dictated that contractor would be paid 85% of the work he completed each month.
After 3 months, P submitted a bill; D refused to pay.  P discontinued work and sued for the amount due.  


Issue: is a contractor entitled to part payment if the K makes no provision for it?  Held, no.


Reasoning: 

If a construction K makes no provision for installment payments, the work must be substantially performed before payment can be demanded.  

What was P’s argument?  

“1. part of work ( 2. payment  ( 3. part of work ( 4. payment…”
On this theory, P could justify having left the work, on grounds that D’s failure to pay in step 2 meant that P did not have to go onto step 3.

Why would we want to interpret the K this way (instead of the Restatement view that performance must be substantially performed before payment is made)? 

P did not intend to extend its credit indefinitely: it did not intend to incur the risk of forfeiture on its own.  

Perhaps this view may suffice, with parol evidence?  

On the other hand, the apportionment of installments is a term that would naturally NOT have been left out; hence, this would not satisfy the PER.  

How can P respond to the allegation that P’s work was not done well?

In construction, minor defects do not mean that no payment needs to be made ( i.e. P can challenge that he did 
meet the threshold of substantial performance.

Suppose that you cannot even plead in good faith, that substantial performance was done.  What else can P argue?

P could argue that D did not permit him to continue the work: hence P was not able to cure the defects in his work.  


D prevails.
Full performance at a substantial level of quality is required before payment.  Any arrangement otherwise would need to be specified.  

Generally speaking, construction Ks require that construction be completed before contractor will be paid.
Where Ks are “divisible” (or “severable”) payment can come following performance of each “part.”  Note that a K can either be expressly or impliedly divided into “parts.”  
Tipton v. Feitner: Severable Ks.
Facts: P agreed to sell to D 88 dressed hogs, at 7 cents/lb, and also live hogs, at 5.25 cents/lb.  The dressed hogs were to 

be delivered immediately after the sale, and the live hogs immediately on their arrival in the city, where they were expected, and did arrive some days afterwards.  
The dressed hogs were delivered on the same day, but were not paid for by D.  The live hogs arrived 5 days later, but P did not deliver them to D, and instead slaughtered them and sold them to others.  
P sold D to recover the price of the dressed hogs .  D insisted that P could not recover for the dressed hogs, on the ground that P failed to perform its agreement as to delivery of the live hogs.  


Issue: when a K includes two distinct performances that are severable, is performance of one a condition precedent to 

performance of the other?  Held, no.


Reasoning:

Payment should be apportioned with each separate delivery.  Court interprets the writing as “full delivery of dressed hogs,” requiring payment; and then, “delivery of live hogs,” as a separate agreement.  

Remedies:



1. dressed hogs ( 2. payment (7 cents) ( 3. live hogs ( 4. payment (5.25 cents)


BOTTOM LINE: with the sale of goods Ks, there are two possible ways of reading divisible Ks:



--Delivery of everything, before payment (this is the preferred interpretation of the buyer, in Tipton v. Feitner);

Buyer would argue that delivery of dressed and live hogs was a condition precedent to payment, which was not met.


--Delivery of each sub-part of the K must be followed by payment before any further deliveries made.  



[UCC calls this an “Installment K.”] 
This may be a plausible reading where the delivery of the different hogs was to come at different times…




Even if the Court accepts the view of the “installment K,” there are two possible views:
--With delivery of the dressed hogs, payment is due; but because this payment never 
occurred, the condition precedent for delivery of the live hogs does not materialize.  This way, seller can recover the price of the full K, for both dressed and live hogs. 
Suppose that buyer can cover for the live hogs on the market for $6.25.  Thus, Seller’s damages are: KP for the dressed hogs, less damages to buyer for breach of live hog K:

KPD – [MP – KPL] = 7 – [6.25 – 5.25] = $6.
--Construing these as two separate agreements, even if buyer did not pay for the 
dressed hogs, we look at the live hog delivery as an independent promise; hence, seller would be at fault for failure to deliver the live hogs, even though buyer did not pay for the dressed hogs.  

What is difference between a several Ks, and two separate Ks?



With several Ks:

In Tipton, if the delivery of the dressed hogs never came, buyer could take this as a nonoccurrence of a condition precedent such that he could cancel the entire K…


With two separate Ks:




Buyer cannot cancel the whole bargain even where the first K was not completed.
BREACH: three fundamental concepts
Acceptance (note: distinct from “offer and acceptance,” which is a pre-contractual concern):


UCC §2-606.


--Can say you like the goods, i.e. “I accept.”



--Silence may constitute acceptance (staying quiet for a while gives seller the belief that you are satisfied with 

the good).



--Exercise of dominion: sell goods to another party; in doing so, you’ve treated the goods as though they were 

yours.


Rejection (i.e. no acceptance in the first place): 
May do so if goods do not meet the “Perfect Tender Rule.”

UCC §2-601.

If the goods or the tender of delivery fail in any respect to conform to the K, the buyer may reject.
UCC §2-602.

Rejection of goods must be within a reasonable time.
UCC §2-605.

You must provide a reason to seller for rejection, in order to make it rightful; offer seller the possibility for repair 

or cure.  

Revocation of Acceptance:  



Occurs after acceptance: i.e., buyer should have rejected the goods.



Must demonstrate that there is a “substantial impairment” of the value of the K to you ( the standard is 

“substantial performance.”


UCC §2-607.



Buyer has the burden of establishing any breach with respect to goods accepted.


Hence, buyer must demonstrate that there is a material breach of the K.  

Burden of proof falls on buyer to show that he has suffered serious loss.  Therefore, the showing required for revocation is much stronger than rejection, because acceptance has already taken place.


UCC §2-608.
Perfect Tender Rule (“PTR”)


Rejection is OK for deviations from the K.  PTR is restrained by:

 “Good faith”: see UCC §1-304 (e.g. you cannot reject a good for one faulty stitch).  

Possibility of “cure”: see UCC §2-508.  


--If delivery happens early (i.e. before deadline for completion), seller always has a chance to cure.



--Seller has a possibility to cure even after the contracted deadline, but ONLY in the case in which seller had a 



reasonable expectation that buyer would find the good acceptable.  
Oshinsky v. Lorraine Manufacturing Co.

Facts: P agreed to sell D some goods, to be delivered Nov. 15.  It was conceded that several items were delivered at dates 

prior to Nov. 15, and that the remainder of the contracted goods was not tendered until Nov. 16.
The lower court held that this was a “time is of the essence” K, and that in such circumstances, D was not bound to accept and pay for the goods, unless they were delivered on the specified day.  HOWEVER, the trial court said that the K could have meant “on or about” Nov. 15 and therefore did not necessarily call for delivery on that date.


Issue: Is D bound to pay P for the later delivery of the goods, as measured by the contractual date of delivery?  Held, no.


Reasoning: The language of the K here was plain, unequivocal, and free from ambiguity.  It required delivery of goods on 

Nov. 15, and not after.   
D claims that late delivery, even of one day, constitutes deviation from the K, the result of which it is not bound to accept delivery.  Invokes the PTR.  


What could Seller have done to show that D was not authorized to reject the delivery?  




Perhaps, “waiver”: i.e. D waived the delivery deadline?  



To show this, you could look to the course of dealings…
Note that Substantial Performance is the POLAR OPPOSITE of a “Perfect Tender” Rule.  

The UCC is explicit in saying that any deviation is sufficient to warrant rejection.  
Prescott & Co. v. J.B. Powles & Co.

Facts: US buyer ordered 300 crates of Australian onions.  Seller had ready the 300 crates called for, but was allowed to 

load only 240 crates on the only ship sailing between Australia and San Fran, because the remainder of the space was being taken at the last minute by the US govt.
Buyer refused to accept the 240 crates of onions shipped.  

Seller resold these crates at less than KP and sued buyer to recover the resulting loss.  


Issue: Does Seller have right to recovery for the losses?  Held, no.

Reasoning: Delivery of goods must generally be of the exact quantity ordered, or buyer can refuse to receive them (this is 

application of the PTR).  


Can seller claim a defense of impossibility?

NO: Had the seller been sued for damages for failure to ship the full order, this act by the govt might have afforded a defense, but where Seller is suing on the K, it is essential to a recovery that a full performance be shown.  
The PTR prevailed in actions on the contract.
Beck & Pauli Lithographing Co. v. Colorado Milling & Elevator Co.

Facts: D, a Colorado milling company, entered into a K to purchase from P, more than 300,000 copies of engraved 

letterhead paper.  
The K said to have the goods delivered “in the course of the year” 1889.  However, the lithographing process took lots of time, and in December P shipped the finished product in 5 boxes, 4 of which did not arrive at D’s until January 4.  

D refused to accept the boxes, saying that delivery was too late.  P sued D for the KP.  

On appeal, the verdict was overturned and remanded for further proceedings.

Reasoning: Stipulations as to time are NOT always “of the essence,” unless express provision of the K or the nature of 

the subject matter indicates that the parties intended performance on time to be a condition precedent.  

Here, the Court is suspending the PTR.  What justifies the Court in saying this?



--here, the risk of forfeiture is huge; the good here is unique (of no use to anybody else).


--perhaps by characterizing the case as a service K (rather than a “sale of goods”)?  Especially because the 

service here was of high artistic value…  
Digression: with hybrid goods, do we apply common law or UCC?


Consider the “essence” of the K: what is the predominant factor: service or goods?  
Bartus v. Riccardi
Facts: D signed a K with P to purchase, specifically, a Model A-660 hearing aid.  D was informed that A-660 had been 
modified and improved (the new version being A-665), and D took the new version home.   D later returned to P’s office complaining that the hearing aid did not work for him, and was not the model recommended by the clinic nor the model that he had ordered from P.  
P offered to get A-660 for D; but D neither consented to nor refused the offer.  D decided that he did not want any hearing aid from P, and D refused to accept the tender of a replacement A-660.  P sued for the balance due on the K.

Issue: can P, having delivered a model which admittedly is not in exact conformity with the K, nevertheless recover in 

view of his subsequent tender of the model that did meet the terms of the K?  Held, yes.

Reasoning: 



Is there acceptance of the product?  D walks out of the store with the product… this may be acceptance.



How could you argue there was no acceptance?  




See §2-606.  Did D say he was happy with it?  No…


What was seller’s argument?




Delivery was in conformity with the K: you could reasonably expect for buyer to accept an updated 
model, an improvement on the A-660.  



Alternatively, could seller argue in terms if cure?  i.e. that seller offered to replace the hearing aid, or 

give D the original model he asked for…


See §2-508: Cure.




Provision allows for possibility of cure both before and after buyer’s acceptance.  

This provides a “reasonable time” for seller to cure… Court holds that this “time” limit not yet reached.  


Here, D (buyer) failed to give P (seller) a reasonable chance to cure.
Platez Corp. of North Haven v. Machlett Laboratories, Inc.


Facts: Buyer (D) purchasing lead-proof tanks; seller was late in delivery.  Parties understood that they were to be used for 

testing x-ray tubes and had to be radiation proof; the K provided that the tanks would be tested for radiation leaks after their installation on D’s premises.  P was to correct, at its own cost, any deficiencies that this post-installation test might recover.  
By Oct. 11, performance was belatedly but substantially completed.  D noted some remaining deficiencies, which P promised to rectify by the following day.  D gave no indication to P that this arrangement was in any way unsatisfactory to D.  D not only communicated general acquiescence to P’s proposed tender, but specifically led P to believe that D’s truck would pick up the tanks within the next day or two.
D’s trucks never showed up; instead, D sent a notice of total cancellation, but did not particularize the grounds upon which cancellation was based.


Issue: Is P entitled to recover for D’s wrongful cancellation of the K?  Held, yes.

Reasoning:



Note that both parties were inexperienced in such a transaction.  What does this do to §2-508 (cure)?
Where there is inexperience, there is much more of a possibility of “cure” for the seller: i.e. the “reasonable” time for cure may be longer.


What was the moment of acceptance?



Working for the seller (P), you would argue that D accepted the moment its engineer said they would 

send the trucks to pick up the tanks.



However, D may argue that in sending them notice of termination via letter, this constituted rejection 

before any possible acceptance (such that the PTR is still applicable).  


Should D have accepted prior to this rejection, then D can technically now only revoke acceptance.  This 

requires D to prove substantial impairment of the tanks.  

Remedies



If seller (P) prevails, what is the remedy?




Seller gets full KP.  




UCC §2-709: specific performance for the seller, i.e. payment of KP.  



Yet what could buyer (D) argue to reduce the damages?  




Buyer can argue mitigation of damages: here, the salvage value of the tanks




i.e. even when buyer has lost on grounds of contractual liability, buyer can still seek to 
reduce damages for specific performance amount by looking at the scrap value of the tank.  Though a “unique” good, the tank still has value in its raw materials (scrap metal?).  
Fortin v. Ox-Bow Marina, Inc.

Facts: Some 4 months after taking delivery of a boat, Ps notified D (seller) that they were revoking acceptance of the boat.  

Ps sued for refund of the purchase price and recovery of incidental and consequential damages.

Issue: was it permissible for P to revoke the K and seek damages?  Held, yes.


Reasoning: Revocation is OK where the nonconformity of goods substantially impairs the goods’ value.  
This determination is an objective one: that the impaired value of the goods to buyer was substantial as opposed to trivial, or easily fixed given his subjective need.  

Thus, it has been said that, in the proper circumstances, even cosmetic or minor defects that go unrepaired despite a number of complaints or attempts at repair, can substantially impair the goods’ value to the buyer.


Any delay on the part of the buyer in notifying for revocation is justified where the buyer is in constant 

communication with seller regarding nonconformity of the goods, and seller makes repeated assurances that the defect or nonconformity will be cured and attempts to do so.
Plante v. Jacobs

Facts: Jacobs (Ds) entered into a written K with P, a contractor, to furnish the materials and construct a house for $26,765.  

During the course of construction, P was paid $20,000.  Disputes arose over faulty construction (living room wall misplaced by a foot); D refused to continue payment; and P did not complete the house, but filed a lien against D to recover the unpaid balance.  
The trial court found that the K was substantially performed and was modified in respect to lengthening the house by 2 feet; the reasonable value of this extra was $960…etc.  The cost of P’s defective workmanship was estimated to be ….  Trial court entered judgment for P, and permitted D to deduct these amounts from the gross amount found owed to P.  

Issue: can P recover these amounts here?  Held, yes.


Reasoning: 

Did P have substantial performance?  The test of substantial performance is whether the performance meets the essential purpose of the K.  

Although Ds received a house in which they are dissatisfied in many respect, the trial court did not err in finding that the K was substantially performed.  

Where there is substantial performance, P should recover the KP, less the damages caused to D by the incomplete performance.


As to damages for faulty construction, there are two possible measures:



--Diminution of value.
When the defects cannot be separated into “small” or “large” defects, or doing so would lead to confusion, this measure of damages should apply to the defect.


Alternatively, 


--Cost of replacement.
This is appropriate for small items/defects, BUT NOT where defect is a substantial part of the building or if there is a great sacrifice of work or material already put into the building.



Trial court did not err in using the cost of replacement rule for all repairs except the misplaced wall.  

Misplaced wall clearly fell under diminished value rule.  To tear down the wall and rebuild in its proper place would involve a substantial deconstruction of the work, if not all of it, and also cause addl damages to other parts of the home.  Such economic waste is unreasonable and unjustified.

Cf. Groves v. John Wunder
Common Law BREACH: total v. partial


Total (e.g. Hawkins v. McGee: hairy hand)


Partial:



If Material ( no KP, [Restitution]



If Immaterial ( KP – Damages


Material breach: 


If breach is so close to the essence of the K, and defeats the very purpose that P entered into K.


Looks like total breach; justifies suspension of performance, until breach is cured.  


Even if breach is material, what happens if D had given a lot to the K?  




In some jurisdictions, courts permit Ds in this situation to recover restitution (see Britton v. Turner).  

Partial breach:



The K stays in place even after breach, even though P may have suffered some harm. 

Jacob & Youngs v. Kent

Facts: P sued to recover $3,843.46, the balance of a KP of more than $77,000 for constructing a house for D.  P 

completed the house; and almost a year later, D learned that some of the pipe in the house was not “of Reading manufacture,” as was specified in the K.  The replacement of the pipe would have incurred demolition costs at great expense.  P refused to replace the pipes; upon P’s refusal, the architect refused to issue the certificate for final payment, and P sued D.  
Judgment for P.


Reasoning: P’s default was “unintentional and trivial”; its performance was substantially what D had bargained 
for.  Hence, P was entitled to recover the unpaid KP less D’s damages, measured by the difference in the whole house if any, resulting from the use of pipe other than Reading.  
**ALWAYS TRY TO ASK: Could the UCC have been invoked here?  
Yes, this deals with pipes; but this also deals with services.  Courts will most likely construe this case as a services case.  

As a contractor, you would NOT want the UCC to apply: here, the PTR goes into effect (unlike in common law, where prevailing doctrine is substantial performance).  
Worcester Heritage Society, Inc. v. Trussell
Facts: Trussell (D) purchased a historically significant house from P.  The house was uninhabitable, but D paid only 
$20,100 with a commitment to restore the house.  If D did not complete the exterior portion within a year, P could hire the work out and charge D.  
The work took longer than expected, and D lost his job so he could not complete it.  

P sued for rescission in 1986 but then agreed, by way of a stipulation, to stay its hand for a further period.  D had done 65-75% of the exterior work.  
The court refused P’s claim for rescission, suggesting that P could use its self-help option if it was dissatisfied with D’s progress.


Issue: Is P entitled to rescission?  Held, no.

Reasoning: 



There is ample authority to refuse rescission where there has only been a breach of K rather than an utter failure 

of consideration by the party in breach (i.e., rescission is used where there is a problem with K formation).  
For rescission to be possible in a situation of breach, the breach must be partial and material.  
Problem with work here was not that it wasn’t done well, but that it was taking forever…

So what is society supposed to do, esp. since the Society already gave everything away: i.e. there was 

no payment to suspend for breach of assurances of work, etc… 


Society here is screwed.  Could invoke self-help provision, but Trussell was insolvent and therefore 

judgment proof…

Other possibilities?


P could exercise its self-help remedy.

Yet it would be difficult to find someone else to do the work, given that D was jobless and insolvent ( rendering D judgment proof.




P could sue for damages.
Because D completed 75% of the work, there is no material breach: it must be immaterial.  Hence, P’s recovery would be KP – Damages (where damages = difference in value of the home fully completed and value of home as is).





Again, probably not feasible because D is judgment proof.
Wholesale Sand & Gravel, Inc. v. Decker: partial material breach treated as total breach.
Facts: Wholesale (P) contracted with D to perform earth work and install a driveway on D’s property.  P said the work 

would be done in a week, but the only time reference in the K was the requirement that D pay within 90 days.  When P started working, it found that the ground was too wet to work in.  Preparing wet ground was expensive, so P decided to wait for the ground to dry.  A month later, D asked about the lack of activity and said he needed driveway completed.  P said he’s get to it, but didn’t.  Two weeks later, D called P to terminate the K.  D hired another contractor to perform the work.  P sued.  

Issue: may a party’s lack of effort to perform a K, despite repeated assurances that it would begin performance, constitute 

an anticipatory repudiation where the time for completion of the K has not expired?  Held, yes.  


Reasoning: 

An anticipatory repudiation of a K is a definite and unequivocal manifestation of intention on the part of the repudiator that he will not render the promised performance when the time fixed for it in the K arrives.  
This can be manifested by either words or conduct, though they must be definite, unequivocal, or absolute.  
It was reasonable for D to conclude that P would never complete its performance under the K.  
K&G Construction Co. v. Harris

P contracted with Harris (D) for construction work.  D was negligent and ran into a building with a bulldozer, causing 

$3,400 damages for which hit refused to pay.  
P held up payment for the month preceding the accident and the month of the accident; D refused to go ahead with the job and quit the next month.  P had someone else finish the work, at a cost of $450 higher than the KP.  P sued D for the $450 and the $3,400 damage.  D counterclaimed for work done and not paid for and for lost profits, totaling $2,824.50.  
Court awarded $3,400 to P for the bulldozer damage and $2,824.50 to D on its claim.

Issue: under an installment K for construction, does a sub’s failure to perform a portion of the work in a 
“workmanlike” manner excuse the contractor’s obligation to make payment?  Held, yes.

Reasoning:

D breached a mutually dependent covenant by performing work in an unworkmanlike manner in that he hit a building with his bulldozer.  P thus had a right to HOLD UP PAYMENT until the damage was fixed.  The subsequent abandonment by D was a second breach, and D is thus liable for the $450 extra cost incurred by P in having to find someone else to do the work.
Hathaway v. Sabin
Facts: Hathaway (P) and D entered into a K for D to (i) pay P $75 to perform and (ii) furnish a hall for the concert.  For 
several hours before the concert, it had snowed heavily, and train service to the town where P was staying had been canceled.  D canceled the concert in the morning; P, however, arrived by special train in time for the concert.  P sued for breach.  

Issue; Will a party be excused from performance because of his mistaken belief that the other party would not be able to 

perform?  Held, no.

Reasoning: D had the mistaken belief that P would be unable to perform.  It appears, however, that D was worried bout 

not enough people coming to make the concert profitable and thus was looking for an excuse to cancel the performance.   
What could D have done differently, in light of §2-609 (assurances):

Could D have made a phone call to P, asking for reassurance that P would show up, otherwise D will withhold payment?  

P would have to say that they would be able to make it in order to not discharge D from the duty to pay.  

What if P replies by saying in good faith that he “doesn’t know” whether he can make it?

Owner can still say that he didn’t believe it: he can take a GAMBLE: risk wasting heating on the hall, or not heat the hall and suffer the consequences of not having “furnished” the hall in time for P’s performance.

This is analogous to the Gravel driveway case: yet the gamble paid off in the gravel case, but not here in Hathaway.





See UCC §2-615, comment 6:

“In situations in which neither sense nor justice is served by either answer when the issue is posed in flat terms of “excuse” or “no excuse,” adjustment under the various provisions of the UCC is necessary, especially the provisions on good faith, on insecurity, and assurance…”
UCC §2-609: Right to adequate Assurance of performance.
When reasonable grounds for insecurity arise with respect to the performance of either party, the other may in writing demand adequate assurance of due performance and until he receive such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.
Note that even if a seller’s suspicion (for example) that buyer was insolvent may have been inaccurate, seller was entitled to the protection of this provision if she acted in good faith and there were reasonable grounds for insecurity with respect to buyer’s payment for the promised goods. 
Installment Ks
UCC §2-612.  Installment Ks.
Application:
Suppose one installment arrives, and it is defective/non-conforming.


Does breach of one installment substantially impair the value of the entire K?  Not necessarily.  Only if it substantially 

impairs the value of the whole K.

On the other hand, if one installment is not so good, but not so bad as to substantially impair, you can notify the seller and 

give an opportunity to cure, and let the K continue.  If seller still cannot cure, you can notify him again and seek damages for this installment’s deviation from the K.
UCC §2-608: Revocation of Acceptance in Whole or in Part.

Buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted
(a) on the reasonable assumption that its nonconformity would be cured and it has not been seasonably cured; or

(b) without discovery of such nonconformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances.  
Return to Wisconsin Knife:


What was wrong with the delivery of the spade bits?


Time of delivery was the problem:



There was a schedule, written into the K, and there was no oral modification clause.


--Buyer accepts the late deliveries, and says nothing to the seller. 



This is implied acceptance; cannot revoke it, unless show §2-608


What else could buyer have done?


--Buyer could have accepted under protest: i.e. accept nonconforming delivery, with notice to seller.  


--Buyer could have sent the installment back, saying that the defect here goes to the heart of the entire K. i.e. this delivery 
is delayed, it is of no use to me, the defect is total.  

This may be hard to prove; 

Instead, buyer may wish instead to give notice after acceptance of nonconforming delivery, warning seller that all subsequent installment deliveries must be timely  

McCloskey & Co. v. Minweld Steel Co.

Facts: D, a fabricator of structural steel, agreed to supply and erect the steel required for two buildings to be built by P, as 

general contractor.  No time was fixed in the Ks for D’s performance, but there was a general provision that labor and material should be supplied “at such times as may be directed by the Contractor” and in such a manner as to at no time delay the final completion of the building.  
On July 8, P asked D when it might expect delivery of the steel, to which D replied on June 13 saying that deliveries were predicted to begin Sept. 1 and be completed by Nov. 15.  

P replied, threatening to terminate the K unless D gave “unqualified assurances” that it has effected delivery within 30 days of the required materials.  

D wrote back on July 24, notifying P that it was experiencing delays in procuring the steel because of the Korean War, and it could therefore not give any positive promise as to its ability to obtain the steel or delivery dates.  

P terminated the K on July 26, on the ground that D’s letter of July 24 gave “notice” D’s positive intention not to perform its Ks and thereby violated the K.


Issue: was D’s letter of July 24 a breach?  Held, no.  

Reasoning: 
There was no indication in the letter that D had definitely abandoned all hope of otherwise receiving the steel 
and so finishing its undertaking.  D merely stated that it was unable to give assurances as to the preparatory arrangements.  Moreover, there is nothing in the Ks which authorized P to demand or receive such assurances. 
Is the war a potential problem for buyer to recover for seller’s breach?


Seller’s failure to reassure essentially amounts to breach.  See UCC §2-609.  
Yet, the court held that seller’s reply, “I’ll do my best,” is the best that seller can do – and this will suffice here.  



Can the argument be made that buyer is actually the one in breach?

Seller can argue that Duty of good faith in enforcement of a K (§1-304); in light of this, we should not treat Seller’s letter as a termination of the K.  

Seller did the best it could.  For the buyer to take seller’s letter as a “refusal” is not warranted here.   

Perhaps, argue commercial impracticability: a wartime situation falls under this category?  Esp. since no time period is written in the K…

Commercial impracticability: cite UCC §2-615





See also comment 6:

“In situations in which neither sense nor justice is served by either answer when the issue is posed in flat terms of “excuse” or “no excuse,” adjustment under the various provisions of the UCC is necessary, especially the provisions on good faith, on insecurity, and assurance… and the general policy of this Act to use equitable principles in furtherance of commercial stds and good faith.”  
Cherwell-Ralli, Inc. v. Rytman Grain Co.
Facts: D entered into an oral installment K to purchase grain from P.  D was consistently behind in its payments, but P 
made all requested shipments.  D feared that P might not complete performance, but received an oral assurance from P that P would complete performance if D made its payments.  D sent a check for payments, but a truck driver not employed by P told D that the shipment he was bringing would be his last.  D stopped payment on the check and made no further payments.  D sought assurance of further deliveries, and P demanded payment.  P refused to make further deliveries and brought suit for breach of K.

Issue: May a buyer suspend performance of a K for lack of adequate assurances from seller when the buyer’s own 

nonpayment is the basis for its insecurity?  Held, no.

Reasoning: D claims that P could not terminate the K without invoking the insecurity procedure of §2-609.  When 
D’s nonpayment raised a reasonable doubt that it constituted a substantial default, the prudent thing for P to do was to suspend performance.  Here, D’s conduct was sufficiently egregious to constitute a present breach, and P could sue to bring the K to an end.  
Forcing seller to take the step of reassurance is contrary to good faith, particularly when D’s breach was so flagrant: buyer’s conduct in and of itself constitutes substantial impairment of the value of the whole K and a present breach of the K as a whole.  
D also argues that P was obligated, on pain of default, to provide assurance of its further performance.  But the right to such assurance is premised on reasonable grounds for insecurity.  
At all times, buyer (D) received all of the goods which it had ordered.  The buyer could not rely on its own nonpayments as the basis for its own insecurity!
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Incidental beneficiary: 


e.g. us sitting in class being taught by Caruso.  


You have no direct cause of action against Caruso for poor teaching.

Intended beneficiary: 


Previously separated into two categories; now merged in modern K law. 



--Creditor beneficiaries




Lawrence v. Fox


--Donee beneficiaries




Seaver v. Ransom
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Lawrence v. Fox
Facts: Holly owed money to Lawrence.  Holly loaned money to Fox; and Fox, in consideration of Holly’s loan, promised 
to pay Lawrence the next day.  Lawrence sued to enforce Fox’s promise.  

Issue: May a creditor beneficiary (the third party, here Lawrence) bring an action against a promisor (Fox) for breach of 

his promise to pay?  Held, yes.

Reasoning: Consideration for Fox’s promise to pay Lawrence was Holly’s loan to Fox.  
It is a long-recognized principle of law that, once a promise is made to one (here, Fox) for the benefit of another (here, Lawrence), he for whose benefit is made may bring an action for its breach.  

Though this principle has been applied to trust cases, it is not exclusively applicable to that type of case.  The rule applies even if there is no privity between the promisor and the 3rd party beneficiary.  


Even though Fox got consideration from Holly and not Lawrence, it is consideration nevertheless.  
Though Fox may try to argue that the money he was given by Holly “only for one day” amounted to “nothing,” the fact that Fox had it in his use for one day is probably still enough “consideration.”   


Where is the Assent?  (remember: every K has two elements: (1) consideration; (2) assent)



Where is the “meeting of the minds”?  




Modern courts have, to some extent, done away with the old formulation of “privity.”  

Privity requirement here as overly formalistic.  Relaxing this requirement would be beneficial in terms of judicial economy.  
Lawrence: if he sues Fox for the money, does that mean that Holly is able to get off the hook for being quick and involving someone else in the debt?


NO.


Lawrence here has multiple possible causes of action:



Lawrence v. Fox; also



Lawrence v. Holly



Holly v. Fox (Holly (to Fox): remember that $300 I gave you?  I want it back.)
By relaxing the privity requirement, we achieve great judicial economy by shortening the path of recovery …
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