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Legal reasoning skills
Begin with the text

· Give words their ordinary meaning, unless another meaning is apparent

· What is the purpose of the rule? Intent of the drafters? Are there multiple purposes? Try to interpret in furtherance of these purposes

· Make all the words do some work

· Look at surrounding rules and consider the text within a universe of inter-related rules

· Identify ambiguities

· Grammatical 

· Semantic 

· If no ambiguities, argue that literalism leads to absurdities

· If the text is silent, is this silence pregnant with significance

· Apply canons of construction

· Rule of lenity – construe ambiguities in favor of a D in a criminal proceeding

· Construe most strongly against the drafter

· Expressio unius est exclusio alterius – inclusion of certain things implies exclusion of other things of the same class 

· Originalism – what did the words mean to the people who wrote them at the time they were written

· Textualism – give the words their plain meaning

Identify possible questions of law

Identify possible questions of fact 

Identify realistic next-case scenarios

· How will the same parties behave next time? Gamesmanship? 

· Is the next case bad enough that we should care? 

· Are there parallel systems in place already to deal with our bad next case? 

· Is this an iterated game?

· Attempt to embarrass the rule

Identify public policy arguments

· Perverse incentives, potential for abuse or gamesmanship, slippery slopes? 

· How will the marginal actor behave? How do we want him to behave? Are we providing marginal deterrence? 

· Administrative costs

· Do the courts want to put themselves in charge of administering a given rule?

· Will the rule lead to increased litigation? 

· Will the rule be subject to error costs?

· How often will the judge/jury simply blow it?

· How much fraud will the rule lead to?

· Who should bare the error costs? Allocative efficiency? 

· Shift the level of generality in order to gain new perspective on the rule

· Think beyond this case

· If this isn’t a case of X, what is? If this is a case of X, what isn’t?

· Identify tradeoffs

Identify what you don’t know and postulate possible answers 

Look at every problem from both sides and argue vigorously in order to reach a result

Property rules v. liability rules

· Property rules – use when transaction costs are low

· Liability rules – use when transaction costs are high

Exam writing

· Spot the issues

· Argue about what the rule should be to resolve the issue

· Don’t just push facts around

· Increase the level of generality in order to find legal questions

· Address one issue at a time, and assume that the other issues are not in play

· Identify the tradeoffs (big points on exam)

Law v. Equity

· Legal remedies – money damages, usually

· Equitable remedies – decrees (e.g. injunctions, specific performance, etc.) 

· Rules of equity (equitable maxims)

· Law comes before equity – must show that the legal remedy is insufficient before resorting to an equitable remedy

· Judge has more discretion in equity and can consider a broader range of considerations

· Must come before the court of equity with clean hands – he who seeks equity must do equity

· Law and equity were merged in the federal system by the FRCP in 1938

Pre-trial procedure, generally

Pleadings

· Notice pleading – short and plain statement of claim showing the pleader is entitled to relief (see Rule 8) – no unnecessary details or legal theories

· Lenient formal requirements

· Alternative and inconsistent pleading is allowed 

· Liberal rules of joinder

The Complaint

· Why happened (statement of claim) (see Rule 12) 

· Why the Court should give a shit (assert jurisdiction) 

· What the plaintiff wants (demand for judgment – ad damnum) 

· Audiences: the judge, the other side, the public 

· Complaint must be served on the other parties (see Rule 4) 

· Defendant may demand a more definite statement of the claim (see Rule 12(e)) 
Motion and/or answer – D must make a timely response under rule 12(a) 

· Pre-answer objections by motion for a more definite statement and motion to strike (see Rule 12(a)) 
· Disfavored defenses by pre-answer motion or answer

· Rule 12(b)(2) 

· Rule 12(b)(3)

· Rule 12(b)(4)

· Rule 12(b)(5)

· Defenses on the merits in the answer

· Denials

· Affirmative defenses

· Favored defenses by motion or answer

· Rule 12(b)(6)

· Rule 12(b)(7) 

· Subject matter jurisdiction defense raised in any fashion (see Rule 12(b)(1)) 
· Motion and/or reply – usually the P need not reply to the answer, unless the answer asserts counterclaims denominated as such in the answer

· Amendments – federal courts allow liberal amendment “when justice so requires” (see Rule 15) 
· Consolidation and waiver (see Rule 12(g), and Rule 12(h)) 

Disclosure stage – new stage added in 1993 which required initial disclosure of certain information (meant to save time and moderate adversarial behavior) (see Rule 26(a)) 
· Disclosure at the outset

· Names of witnesses likely to have discoverable information that the disclosing party may use to support its claim

· Copy of or description by category and location of all documents, etc. that the disclosing party may use to support its claim

· Computation of damages and documents on which it is based (Rule 34)

· Disclosure of insurance policies is required under Rule 26(a)(1)(D)

· Disclosure at a specified time

· ID of any expert who may be called at trial

· Detailed expert report

· Before trial

· Trial witness lists, etc. regarding non-impeachment evidence 

· Parties are required to meet early to plan discovery and discuss the case

· The disclosure process is rife with costs and many do not think the limited benefits justify these costs

Provisional remedies

· Seizure of property (RULE 64)

· Attachment

· Garnishment

· Injunctive relief (RULE 65) 

· Temporary restraining order

· Preliminary injunction 

Motion to dismiss

Rule 12(b)(6) – dismissal for failing to state a cause of action upon which relief may be granted

· Must assume all facts and inference reasonably in favor of the Plaintiff 

· Resolved solely on the pleadings (if extrinsic matters are admitted, it is treated as a motion for summary judgment) 

· Party moving to dismiss a claim that has obvious merit may be sanctioned

Motion for summary judgment

Rule 56 – no issue of material fact over which reasonable people may differ
· Purpose is to avoid the expense of a trial if there is no point in having one
· But the expense of preparing for SJ may make smaller claims uneconomical to bring

· SJ is a preview of trial

· Burden of persuasion is on the non-moving party to show a material dispute necessitating a trial (see Celotex) 
· Non-moving party can ask for more time to develop his case (see Rule 56(f)) 

· Apply rules of evidence as they would apply at trial (exclude hearsay unless it can be made valid by calling the speaker at trial) 

· Resolve inferences and issues of credibility in favor of the non-moving party (could a reasonable jury find anything by X?) 

· Timing – SJ motion may be made at any time prior to trial and may be made repeatedly and may be raised by the judge sua sponte

· Based on evidence collected during discovery

· Strategy – moving party must attack the credibility of the other party’s inferences by interposing many possible stories, which the moving party must attack the veracity of 

· Partial summary judgment may be granted (see Rule 54(b)) 

Motion for judgment as a matter of law

Rule 50 – same standard as SJ, but the motion is made during or after trial (Could the jury come to any conclusion but one?) 
· Based on evidence presented at trial

· Must make motion before jury retired in order to preserve right to make motion for JML 

· Judge will sit on the motion until after a verdict is returned and will “reconsider” it after verdict (7th Amendment concerns) 

· Judicial economy – marginal cost of going to the jury outweighs the marginal cost of possible taking it away from the jury and being overturned... new trial

· Must make motion with 10 days after the jury returns its verdict 

Motion for a new trial or amendment of judgment

Rule 59 – basically, arguing that the jury blew it (can’t win, but can get a new trial) 

· Argue that mistakes were made at trial that materially effected the outcome (parties are entitled to a fair trial, not a perfect one) 

· Jury instructions misstated the law, bad evidence was allowed in that effected the outcome, jury’s verdict is against the weight of evidence or based on passion and prejudice, misconduct by the participants, newly discovered evidence 
· Amendment of judgment

· Additur – judge gives D a choice between paying higher damages or a new trial (violates 7th Amendment, so not available in the federal system) 

· Remititur – judge gives P a choice between accepting lower damage award or a new trial (very common where juries get carried away) 
· P usually accepts the verdict because it may indicate a ceiling on the amount of damages that the judge will allow out of his courtroom 

· Does not violate the 7th amendment because it allows for damages within the range contemplated by the jury

· Timing – motion must be made within 10 days of the judgment (cannot be extended) 

Discovery

Purposes of discovery are to eliminate trial surprises and facilitate settlement

Cost of discovery may be prohibitive for litigants with minor claims, but perhaps the admin. cost of these cases is too high to warrant litigation of these cases anyway 

Discovery tools

· Oral depositions (and written depositions) – potential witnesses are deposed under oath
· Intrusive questions may be objected to but the party must nevertheless answer, unless: (see Rule 30(d)(1))

· To preserve a privilege

· Enforce a limitation

· Present a motion under Rule 30(d)(4) – if deposition is being made in bad faith, or to harass or annoy, the court may order the opposing attorney to cease or may limit the scope of discovery under Rule 26(c) 

· Non-parties may be required to travel up to 100 miles and bring documents 

· Strategy – early deposition may allow you to get witnesses to lock in their testimony before being coached, but you may want to wait until you know more about the case (depositions are expensive, and are often left until the end of discovery) 

· Deposition questions can be followed up

· Deposition witnesses may rightly claim not to be able to answer certain questions, while the recipient of an interrogatory must find answers to the questions 

· Interrogatories (see Rule 33) 
· Cannot be served on non-parties (see rule 45 – subpoenas)

· Strategy note – adding defendants may increase your options for discovery

· Limited to 25 per party without permission from the court

· Opinions may be requested in an interrogatory, but the judge may order that such questions be reserved until after discovery is completed

· Interrogatories are directed to the party, but answers are actually drafted by the attorney in most cases

· Requests for admission (see Rule 36) 
· Ignoring a request – matter is admitted unless the party served answers or objects within 30 days (time limit can be changed by the Court or by written agreement of the parties so long as it doesn’t interfere with the course of discovery) 
· Effect of admission – the matter is admitted only for the purposes of the pending action (see Rule 36(b)) 

· Options for answering – admit, deny, object, can’t answer 

· Matters admitted will be removed from consideration via the pre-trial order 

· Denying a question simply means that you intend to contest it at trial 

· Blanket denials may subject the party to sanctions under Rule 37(c)(2) and be forced to pay the costs of the other party in proving the matters denied 

· Requests for documents and other tangible things (see Rule 34) 
· Huge strain on the parties – can be used to put pressure on the other side to settle

· Must turn over all requested documents, no matter how incriminating

· Non-parties may be compelled to produce documents by subpoena under Rule 45

· Requests for physical/mental examination 

Scope of discovery (see Rule 26(b)(1)) 

· May discover any matter related to the claim or defense, or anything reasonably calculated to lead to relevant information 

· The rule was narrowed in 2000 – used to allow discovery of any matter related to the subject matter of the claim 

· May not discover if subject to a privilege

· Attorney-client

· Work product doctrine

· May not discover information related to the solvency of the other party (perhaps inasmuch as it relates to the amount of punitive damages) 

· Rules of discovery are broader than the rules of evidence – allow discovery of matters that are not admissible (e.g. hearsay is discoverable, but not admissible) 

Bad behavior during discovery – can bring the judge into the discovery process, which he will likely hate you for 
· Protective orders (see Rule 26(c)) – may limit the scope of discovery
· Order compelling discovery and sanctions (see Rule 37) 

· Incentives for cooperation 

· Loser in these motions must generally pay the winner’s costs in discovery motions 
· Iterated games – parties are more likely to cooperate if they are likely to face each other in the future (best strategy is to cooperate until the other side defects) 

Rule 11

Rule 11 requires attorneys to sign all pleadings and provides for sanctions for pleading in bad faith 
· History of rule (1938, subjective good faith standard; 1983, objective standard of reasonableness; 1993, sanctions became discretionary – teeth taken out of the rule) 

· Safe harbor provision – party has 21 days to withdraw a pleading after a rule 11 motion is filed 
· Discretionary sanctions 

· Factual misrepresentations – sanctions may be imposed against the party or his attorney or both 

· Allowed to allege facts with little or no evidentiary support if they are likely to have such support at trial (must allege them as such) 

· Misrepresentations of law – sanctions against the attorney only 

· Representations must be warranted by existing law or a non-frivolous argument for the extension, modification, or reversal of existing law

· Tradeoff: want parties to file papers in good faith and allow for good-faith efforts to change the law, but not allow attorneys to waste the Court’s time; also want to avoid attorney’s using Rule 11 motions to intimidate or harass opposing attorneys 
· Fine is imposed against the signing attorney only, not the law firm 

Trial

Purpose of a trial is to resolve questions of fact, inference from fact, and credibility 

Trial by jury – upon timely written demand of any party, trial by jury may be had on any contested factual issues
· 7th Amendment spells out rights to a jury trial in the federal courts (doesn’t apply to states which may take a narrower view) 
· Any issue that was triable of right to a common law jury in 1791

· Cases that are triable of right under a federal statute

· With the consent of the parties (see Rule 39(c)) 

Allocation of burdens

· Burden of production 

· Burden of persuasion 

Rules of evidence

· Hearsay rule – out of court statements offered to prove the matter asserted (not admissible because the party who made the statement is not available to cross-examine), exceptions include: 
· Party admissions

· Excited utterances

· Dying declarations 

· Privileges – prevent discovery and admissibility in order to further other important goals 
· Privileges belong to the client, not the attorney (may be abrogated upon consent of the client) 

· Attorney-client privilege – encourage parties to seek legal advice before taking action with legal consequences 
· Must be intended to be confidential 

· Exceptions:

· If the communication is in furtherance of a fraud or crime

· Claimants through the same deceased client

· Privilege survives death and may be invoked by a deceased client’s representative 

· Tradeoffs: want people to think the privilege is absolute in order to encourage communication with lawyers, but want to be stingy in extending the privilege because it acts to contravene fairness between litigating parties (not possible to have both) 
· Work product doctrine (see Hickman, Rule 26(b)(3)) - party may obtain discovery of documents and tangible things otherwise discoverable ... and prepared in anticipation of litigation or for trial by or for another party or by or for that other party's representative ... only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party's case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means

· Purpose is to allow attorneys to prepare for litigation without fear that there materials will be used against their clients 
· Tradeoffs: we don’t want attorneys to be able to hide important information in their work files, but we do want to encourage accurate record keeping in order to facilitate representation of clients 

· Conclusory testimony – witnesses are only allowed to give personal testimony, and leave conclusions up to the jury (evidence is an input that allows the jury to generate an output – the verdict) 

· Evidence that was not produced during discovery is admissible when the party did not have it available during discovery, so long as late introduction does not prejudice the opposing party 

The verdict

· Directed verdict

· General and special jury verdicts

Relief

· Coercive 

· Legal – damages, restoration of property, costs (enforced by a writ of execution) 

· Equitable – injunction or specific performance (enforced by use of the Court’s contempt powers) 
· Declaratory – passive relief that merely declares the statute of legal relationships

Appeals

Parties generally have a right to a single appeal and may seek further appellate review at the discretion of the highest appellate court

· Factors that get a case to the supreme court (sometimes): 

· How many people are effected by the mistake?

· How much does the mistake matter?

· Split of judicial authority (e.g. take the appeal just to overrule the 9th circuit) 

Preservation of objections – cannot object to a legal error unless you objected at trial 

· Jurisdictional complaints will always be heard, no matter how late they are raised (broad implications of judicial power) 

· Other objections may be heard at the discretion of the Court (especially if allowing a bad precedent to stand would otherwise result) 

· Tradeoffs – parties should be able to re-hash issues that they feel the trial court blew, but we don’t want parties to sandbag in order to get a more favorable appellate judge to hear the appeal
Final judgment rule – judgment may only be appealed if it is final (see Rule 58) 
· 28 USC § 1291 

· Exceptions 

· Collateral order doctrine (Cohen) – decisions that are final but do not end the case may be immediately appealable 
· The issue must be separate from the merits of the case (e.g. forum selection clause) 

· Decision must be final 

· Decision must be effectively unreviewable on appeal (irreparable harm, not correctable by appeal) 

· Ad hoc approach (Gillespie) 

· Complex litigation under Rule 54(b) – if there are multiple claims with partial judgments, the portion that is final may be immediately appealable 

· Interlocutory decisions 

· 28 U.S.C. § 1292(a) – preliminary injunctions

· 28 U.S.C. § 1651(a) – review by mandamus: sue the trial judge seeking an order to desist 
· Petitioner must show irreparable harm 

· Clear right to relief 

· Mandamus is rarely granted 

· 28 U.S.C. § 1292(b) – appeal by agreement of the district and circuit courts

· Pure and controlling question of law

· Case is certified while still pending in the trial court

· Must materially advance the litigation (seek to avoid a costly trial if an issue of law is dispositive) 

· 28 U.S.C. 1292(e) – authorizes FRCP 23(f) on appeal from class action certification orders (possible immediate appeal) 
Standards of review 

· Deferential review – AC will reverse only if the TC abused its discretion or its ruling is clearly erroneous

· Obvious mistake that begs to be reversed 

· Credibility of witnesses is always reviewed deferentially (if the finder of fact is a jury, the court will give almost total deference) 

· Findings of fact are reviewed deferentially 

· Decisions to grant a new trial are reviewed deferentially because they involve evaluation of credibility of evidence 

· De novo review (plenary) – AC will reverse if it disagrees with the decision of the TC 

· Summary judgment 

· Motion to dismiss 

· Motions for judgment as a matter of law 

· Jury instructions

· Decisions about hearsay 

· Decisions about construction of written documents (as long as not testimony is involved) 

· Choosing the correct standard of review

· Comparative advantage – if the TC has an advantage, the AC should defer to it’s judgment

· If review is purely on the cold record of the case, then de novo is appropriate

· If review looks at witness testimony and findings of fact, deferential is appropriate 

· Need for uniformity – if the issue is likely to recur, it may be important for the court to lay down a rule of law for other courts to follow

Routes to the Supreme Court

· Certiorari

· Appeal 

· Certification 

Limitations

Parties must bring claims within a given period or forever be barred from bringing them
When does the clock START running?

· The SOL generally starts to run from the moment the cause of action accrues

· Discovery rule – clock starts ticking when the P discovers, or should have discovered, the injury and its cause (when would a reasonable person begin investigating the need for legal action) 
· CL rule that always applies unless the SOL specifically calls for SOL to begin running irrespective of the discovery rule 

· Insidious onset – SOL is slow to start if the injury is slow to appear 
· Statutes of repose (heavy duty SOLs) – begin to run upon the happening of a given event, without regard to discovery rule, tolling, estoppel
· Alternative remedies – if there are admin. or regulatory remedies available, the SOL does not generally begin running until those remedies are exhausted 
When does the clock STOP running?

· Equitable tolling – SOL stops running temporarily for a very good reason only and the P must file within a reasonable time thereafter (e.g. something happens that is out of the control of the parties which would make it unfair to hold the P to the SOL) 
· Equitable estoppel – if the D takes steps to stop the P from suing, he may be estopped to assert the SOL as a defense (wrongful or misleading conduct on the part of the D) 

· Disability – SOL tolls if the P is under a disability

· Laches – doctrine that limits the amount of time the P has to bring an action 

· Applies only in equitable actions

· Balance the impact on the D with the reason for the delay

· Laches is flexible, therefore tolling, estoppel, and disability do not apply 

Tradeoff: we want to give P time to investigate, but bar stale claims that are difficult to defend against

· SOL should be easy and bright-line rules because they are apt to be at issue in almost every case and have nothing to do with the merits of the underlying claim

Damages
Market value is the preferred measure (objective over subjective) – we use the objective measure because it is more efficient in the aggregate

· Objective measures facilitates consistency and settlement, but systematically under-compensates plaintiffs 

· Subjective measures may allow for full compensation but if subject to high error rates and administrative costs

Compensatory damages – purpose is to restore P to his position prior to D’s wrongful acts (rectificatory, bring P up) 
· Lost earnings

· Medical expenses

· Pain and suffering
· Must be proven individually (see Hatahley)  

· Arguments about pain and suffering that are not generally allowed because they encourage self-serving, subjective thinking 

· Dentist – how much would you pay to dull the pain?

· Golden rule – how much would such a loss be worth to you?

· The job offer – what if I offered you a job that involved enduring the pain of the P? How much would I have to pay you?

· If you can get the jury to think about pain and suffering on an hourly, daily basis, and then multiply it by life expectancy, then your golden (per diem arguments) – not allowed in all states

· Try to benchmark or use a surrogate market for damages – find an analogous case 

· Loss of enjoyment (hedonic damages) – compensate for decrease in pleasure, rather than an increase in pain 

· Wrongful death suits

· Not allowed under the CL, but allowed under modern wrongful death statutes 

· Loss of economic support – loss of income, or services that can an economic equivalent (e.g. housewife services) 
· Remarriage is usually not factored in to mitigate damages (see Reynolds), but some courts allow for the possibility of remarriage (see Jensen) – courts are hesitant to create a disincentive to remarry 

· Loss of society – non-pecuniary benefits of the relationship (e.g. sexual relations, loss of companionship, etc.) 

· Hard to measure because there is no market, so the jury may end up calculating this based on some other metric that they can measure, such as loss of economic support (e.g. Landers the carpenter is less desirable socially than Pescatore the oil executive?) 

· Should not be used as a proxy for punitive damages – argument for bifurcating the trial (separate issue of liability from issue of damages) 

· Survival actions

· Property damage 

· Value is the exchange value or the particular value to the P, whichever is greater 

· Exchange value – determine by looking to the market continually resorted to by traders, or the amount that could be found in the regular course of trading

· Rental value – exchange value of the use of the property 

· Factors other than sentimental value that make the property more valuable to the owner may be taken into account

· Must deduct depreciation 

· Irreplaceable objects are compensable at the special value to the owner, but should not include sentimental value 

· The law throws up its hands and leaves it to the jury – compensate for personal worth to the P, but don’t include sentimental value (what’s the jury to do?) 

· Emotional distress – no damage awarded for loss of property, except for humiliation by deprivation

· Must prove value to a reasonable certainty 

Punitive damages – purpose is to punish D and deter his and other Ds future conduct (regulatory, bring the D down) 
· Only granted in cases of egregious or intentional wrongdoing 

· Not available against the government (no amount of money would effectively deter a government that can just print more) 

· It’s as if a private party is acting as law enforcement 

· Punitive damages don’t preclude criminal sanctions – looks a lot like double jeopardy 

· Relieves costs in criminal system by encouraging private litigants to shoulder the costs of litigation 

· Bounty – P is deputized for the state

· Problem of over-deterrence – if the activity has no social value, then we should not be concerned about chilling it 

· Concealable conduct – may have to punish extra hard to make up for the fact that many may go totally unpunished

· P may put evidence of the wealth of D into evidence to aid the jury in calculating punitive damages

· Liability of corporations for punitive damages

· Complicity rule (some jurisdictions) – must show some fault on the part of the corporation

· Punitive damages and due process – since 1996, you could argue that punitive damage awards may violate due process (Gore v. BMW) 

Loss of chance – compensate P for lost chance at gain

· P must have a substantial and measurable chance for gain 

· If P also had a substantial chance of loss, damages will be limited to diminution of value

· Non-transferable rights that later appear unprofitable = nominal damages only (the theory is that if you might have transferred the right prior to finding out it was worthless, then you should be awarded damages for that lost opportunity) 

· Transferable – determine value at the time of the wrong

· Non-transferable – determine value considering later circumstances


Avoidable consequences and duty to mitigate

· Avoidable consequences / duty to mitigate – P must act to avoid damages, if reasonably possible, and minimize damages once they have begun to accrue 

· If D’s act was intentional, the P’s negligence in avoiding damage is not relevant, but P’s intentional failure to mitigate will act to decrease damages 

· Failure to avert damages with minimal effort = no damages

· Failure to avert damages with substantial effort = damages will be awarded for the amount that would have been required to fully mitigate

· Mitigation must be reasonable under the circumstances – a rich P may more readily mitigate than a poor D and this is taken into account (ability to mitigate) 

Other damage rules

· Class actions and damages – although liability may be established for the class, damages must be individually adjudicated

· Damage awards are only upset on appeal (or by the trial judge on remittitur, see RULE 59) if they shock the conscience of the court because they appear to be based on passion and prejudice – must be a real howler to be upset on appeal

· Timing – damages are calculated at the time of the tort

· Offset – if the same interest is benefited, this benefit may act to offset the loss 

· Effect of insurance – not held against you in damages, but most insurance contracts have subrogation clauses that require any insurance payment be offset by the damage award 

· Collateral source rule – when the gamble of insurance pays off, you get to collect 

· Judge and jury – calculation of damages 

· Judge is a repeat player and can compare with previous awards

· Jury is blind and fishing for a number 

Res judicata

Claim preclusion (a.k.a. res judicata) – may only bring one lawsuit over any transaction between any two parties (see Full faith and credit clause + 28 USC 1738) 
· Vocabulary – Merger, Bar, Claim splitting

· Requirements: 

· Same claim: two approaches
· NEW (broad): Same transaction (or any part of the transaction or series of transactions) 

· Transaction – determine pragmatically giving weight to:

· Facts relation in time, space, origin, motivation

· Convenient trial unit

· Conformance to parties’ expectations of business understanding or usage

· OLD (narrow): Same cause of action 

· Causes of action are identical where the evidence needed to sustain a second verdict would also sustain the first (common core of operative facts) 
· Two suits may present the same cause of action even if they present different legal theories

· Same parties

· Only real issue is privity – not a major point

· Valid final judgment on the merits

· On the merits v. Jurisdictional

· ANB case: jurisdiction actually has many meanings, some of which my be “on the merits” for purposes of claim preclusion

· Irrevocable failure on jurisdictional grounds = merits (even though the merits are never reached) 

· Too early, wrong court = not on merits

· Basically, must decide what message is being sent to the litigants by the jurisdictional decision

· Purpose of claim preclusion is to force parties to consolidate all related matters into a single suit for the sake of judicial economy and to prevent oppression of Ds by multiple rounds of litigation 

· Counterclaims (B back against A) 

· CL Res Judicata allowed a D to sue previous P in a later suit, but not if it was an attempt to undue to earlier victory

· Compulsory counterclaim rules require D to bring any counterclaims from the same transaction back against P (see FRCP 13) 
· Please must assert any claims arising from the same transaction that are available to him when he serves 

· Unless such a claim requires the presence of a 3p over whom the court cannot gain jurisdiction 

· Pleader need not state a claim that is already the subject of a pending action

· Pleading MAY also state cross-claims 

Issue preclusion (a.k.a. collateral estoppel) – when an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same of a different claim
· Purposes for rule (dual)

· Fairness – protect parties from the burden of re-litigating issues 

· Judicial economy – save needless judicial effort re-litigating issues 

· Dimension of issues

· If there is a lack of total similarity, consider:

· Substantial overlap in evidence or argument

· Does the new evidence/argument involve the same rule of law

· Was discovery expected to embrace the matter asserted 

· How closely related are the claims

· Only applies to issues ACTUALLY litigated, not those that could have been litigated

· Same parties

· Valid and final judgment

· Essential to the judgment

· Where a judgment may have been based on one of several distinct issues, the burden is on the party seeking the benefit of the estoppel to show that the facts sought to be relied on were the facts relied on in the judgment

· Non-mutual issue preclusion (a non-party seeks the benefit of estoppel against a party who previously lost on an issue) 
· Offensive – plaintiff seeks to estop a defendant from challenging a previously determined issue

· Plaintiffs have an incentive to “wait and see” in hopes that another plaintiff will be successful and he can ride on that judgment, but if the other plaintiff is unsuccessful, later plaintiffs are not barred

· So it would really suck to be a defendant under such a system because:

· If you win, you can still be sued by other Ds

· If you lose against the first P, you lose against all Ps

· D may also have little incentive to defend in an initial suit because of low stakes and a lack of foreseeable future suits

· D may have procedural opportunities in later cases that are not available in the previous suit

· D bears the burden of his loss in future cases, but gains no benefits from his victory
· Likely to increase the amount of litigation 

· Rule (Parklane Hosiery) – at discretion of trial court

· TC should not allow the use of offensive collateral estoppel if P could have easily joined in the earlier action, or where application would be unfair application would be unfair to the D (see reasons above) 

· Defensive – defendant seeks to estop a plaintiff from challenging a previously determined issue 

· Judicial economy – seeks to prevent re-litigation by a plaintiff by merely switching to a new defendant

· Incentive to plaintiffs to join all defendants in a single action – lead to decreased litigation

Full faith and credit clause and recognition of foreign judgments

· All states are required to recognize and give effect to judgments of all other states

· Procedure for enforcing

· File a new claim for a judgment on the judgment

· Statutory recognition of foreign judgments 

· Preclusive effect of the judgment is based on the law of the state of the judgment

Multi-party and multi-claim litigation

Counterclaims

· Permissive counterclaims – a defendant (including a 3p D) may bring unrelated claims against the plaintiff
· Compulsory counterclaims – a defendant (including a 3p D) must bring any claims against the plaintiff arising from the same transaction
· Any compulsory counterclaim not brought is waived in subsequent litigation

· In the federal system, the SOL on compulsory counterclaims is tolled until the suit is complete

· Jurisdiction over counterclaims

· Permissive

· Compulsory 

Joinder of claims

Joinder of parties

· Permissive joinder

· Joinder of Ps

· Joinder of Ds

· Jurisdiction 

· Personal jurisdiction

· Subject matter jurisdiction 

· Mis-joinder 

· Compulsory joinder 

· Non-joinder – party can raise the other party’s failure to join

Special joinder devices

· Impleader (see Rule 14) – a defending party (3d party P) asserts a claim against a non-party (3d party D) who may be made liable on the original claim against the 3d party P
· If the D is off the hook, then the 3pD is also off the hook because his liability is dependent on D’s liability

· Impleader is optional, but if a 3pD is implead, then the 3pP must bring all claims against the 3pD arising from the same transaction and 3pD also has to bring any claims back against 3pP arising from the same transaction (only one jury gets to hear the story of 3pP v. 3pD) 

· SOL on a 3p claim doesn’t begin to run until a judgment is entered in favor of P against 3pP/D 

· SOL on other claims between 3pP and 3pD (not related to the P-D claim) is the same as it would be if there where no P-D case

· Interpleader (3d party practice) 

· Statutory interpleader (see 28 USC § 1335, 2361, 1397) 

· Rule interpleader (see Rule 22(1)) 

· Class actions

· Shareholder’s derivative action

· Intervention – allows a party not named to enter the lawsuit on the appropriate side

· Intervention of right (see Rule 24(a))

· Permissive intervention (see Rule 24(b)) 

Cross claims

· Co-defendants (or co-plaintiffs) may bring claims against each other known as cross-claims

· If either party brings a cross-claim, then both parties have to bring all claims arising out of the same transaction (once again, we only want one jury to hear this story) 
· Normal SOL applies to cross-claims

Justiciability

Article III requirements – must be a case or controversy (AIII requirements are less flexible than prudential requirements) 

· Justiciability

· Ripeness

· Mootness

· Rule against advisory opinions

· Rules of Standing 

General justiciability (prudential) – controversy must be of a sort that is fit for judicial resolution
Political questions (Baker v. Carr, prudential) 
· Doctrine is derived from the idea of separation of powers
· Requirements: 

· Textually demonstrable commitment of the issue to another branch of government

· Lack of judicially discoverable and manageable standards for resolving the controversy

· Impossibility of deciding the controversy without an initial policy determination of a sort clearly for non-judicial discretion 

· Respect for other branches

· Need for unquestioned adherence to a previous political decision 

· Potential for embarrassment from multiple pronouncements from different branches
· Would deciding the case be consistent with the idea of separation of powers?
· Doctrine is about political questions (see above), not political cases

Advisory opinions (Article III)
· Federal courts cannot give advisory opinions
· Few state courts can give advisory opinions (ME, NH, MA), but they are not binding in judicial proceedings
· Must have concrete facts

· Desire for strong advocacy on both sides in order to fully consider all possible issues

· Avoid admin. costs of cases that won’t be binding anyway
Ripeness (Article III) 
· Courts won’t hear cases that are brought too early

· Court seeks fully canvassed legal issues on a fully developed factual record
Mootness (Article III) 
· Federal courts are without power to decide questions that cannot effect the rights of litigants in the case before them 
· Voluntary cessation does not make a case moot

· Cases that are capable of repetition yet evade review may be reviewed
· If there an issue present that will likely come up again, but which by its nature is not capable of being reviewed on appeal (e.g. abortion cases in which the term of pregnancy is shorter than the time it takes to appeal a lower court decision) 

Standing (Article III) – I the P the proper person to bring this complaint? 
· Plaintiffs must show a stake in the outcome in order to ensure adverseness which sharpens presentation of the issues
· Must show an injury in fact or imminent harm 
· Speculative or abstract injury is insufficient
· Fear of opening the floodgates to future litigants

· Is the injury one which the court can do something about?

· Parties may not assert the rights of others

· Association may have standing if members are injured

· Congress may give parties the right to sue on behalf of others (3p standing) 
Subject matter jurisdiction

Federal courts have limited jurisdiction and state courts have plenary jurisdiction (with court of limited jurisdiction within the state court system) 

· Almost any case may be brought in state court, and many cases must be brought there

· Some cases may be brought in either federal or state court (arising under, diversity) 

· A few cases must be brought in federal court (e.g. bankruptcy, copyright, admiralty) 

· A party must allege jurisdiction in order to sue in federal court (Rule 8) – short and plain statement of the grounds upon which the court’s jurisdiction depends
· Jurisdictional problems cannot be waived and may be raised at any time by the parties or by the court, sua sponte (it’s never too late, even on appeal) 
Federal Courts, generally

· Life tenured judges whose pay can never be cut (except through the continual erosive force of inflation) 

· Independent and immune from political pressure

· Hard to get rid of if they do a bad job or go nuts (see Scalia) 

· cf. with state courts where judges are often elected 

· Supreme Court jurisdiction

· Original – defined by Article III, very limited 

· Appellate – all other cases, but Congress had control over this 

Federal questions – arising under jurisdiction: cases that arise under federal law, federal Constitution, or treaties
· Article III sets out the maximum permissible jurisdiction, but it is up to Congress to actually grant this jurisdiction to the Courts (storehouse of federal jurisdiction)

· Interpreted broadly to include all cases with an ingredient of federal law 

· 28 USC § 1331 (uses the same words as Article III) – allows for federal arising under jurisdiction, but has been interpreted more narrowly
· Mottley

· Allegations of defendant are irrelevant (makes sense, because jurisdiction should be a threshold determination that is expedient and easy to make) 
· Look only at what P must necessarily allege in his complaint

· Well-pleaded complaint doctrine

Diversity jurisdiction – cases between citizens of different states
· Article III sets out the maximum permissible jurisdiction, but it is up to Congress to actually grant this jurisdiction to the Courts

· AIII – only requires partial diversity

· No amount in controversy requirement

· 28 USC § 1332 – grants diversity jurisdiction

· Must have complete diversity of citizenship – no party on one side of the “v” may be the same as any party on the other side of the “v” 
· Amount in controversy must be greater than $75,000 

· Tradeoff: policing federal jurisdictions boundaries v. judicial costs

· Must appear that the claim falls below the jurisdictional minimum to a legal certainty in order to dismiss
· Citizenship for diversity purposes

· Determined at the time the complaint is filed

· Individuals

· Citizenship = domicile, not mere residence

· Residence + intent to remain indefinitely (animo manendi, very subjective) 
· Factors determining intent (question of fact, balancing test) 
· Place of work

· Location of bank accounts

· State of driver’s license

· Expressed intention of party – important factor

· Payment of taxes 

· Place of voting

· Intent is determined at the moment of arrival in the new state

· Corporations 
· State of incorporation 

· Principle place of business (question of fact) 

· Nerve center

· Location of plants

· Location of employees

· Location of decision-making authority 

· Partnerships (whether limited or general) – has the citizenship of each of its partners (whether limited or general) 

· Trusts – has the citizenship of the trustee (or trustees), whether individuals, corporations, partnerships, or some combination thereof

· Mystery Ds (unknown citizenship) – this citizenship is disregarded for purposes of removal

· Mystery Ds prevent a P from bringing a diversity action in federal court

· Mystery Ds will not prevent a P from removing a case to federal court

· Jurisdiction over 3p defendants (impleader) 

· 28 USC § 1335 – allows diversity in impleader actions where there is partial diversity and the amount in controversy exceeds $500 (???) 

· Purpose – to protect a non-resident defendant from unfriendly courts

· Non-resident has a choice between federal and state courts that is not shared by the resident
· Burden of properly alleging citizenship of all parties is on the party seeking to invoke §1332 jurisdiction

· Destroying diversity

· Add a diversity destroying defendant – sue a defendant who is a citizen of the same state as a plaintiff

· If the defendant is purely nominal (i.e. there is no conceivable way he could be liable, not liable as a matter of law) he will be dismissed from the lawsuit

· Case cannot be removed if any D is a citizen of the state in which suit is brought

· Federal court will not take jurisdiction is a party is improperly or collusively joined in order to manipulate diversity

Removal – D can remove a case to Federal Court if the P could have filed the suit there but chose not to (that’s why Ps are always trying to add diversity destroying Ds... cannot be removed if it couldn’t have been filed there in the first place) 

· 28 USC § 1441 – allows for removal from state trial court to federal district court where:

· All Ds must consent to the removal

· The claim falls within the original jurisdiction of the district court 

· No D is a resident of the forum state

· Arising under cases may be removed without regard to citizenship of the parties (if there is a 1331 claim joined to a 1332 claim that is otherwise not removable, the whole case can be removed) 

· 28 USC § 1446 – procedure for removal

· Must file a notice of removal with the district court

· D has 30 days from service to file notice of removal, assuming the case is then removable

· If the case isn’t removable when it is filed, D has 30 days after it becomes removable to file notice of removal, but 1332 cases may not be removed more than one year after commencement of the action (so after a year, the case is frozen in federal court) 

· D then has to file notice with all adverse parties and give written notice to the clerk of the state court who effects the removal

· 28 USC § 1447 – procedure after removal

· Motion for remand (or objection to removal) must be made within 30 days of notice of removal, but the case may be remanded at any time prior to final judgment for lack of subject matter jurisdiction

· If after removal the P seeks to join parties in order to destroy subject matter jurisdiction, the court may either deny joinder or permit joinder and remand the case to the state court

· Court must also consider the P’s interest in its choice of forum

· Is the purpose of the amendment purely to defeat jurisdiction

· Is the P to blame for delay in joining the party (manipulation) (e.g. does the P have a good reason why the party was not joined originally?) 

· Will P be injured if joinder is not allowed

Supplemental jurisdiction

· 28 USC § 1367 – federal courts can hear related state court claims 
· Same case or controversy 

· In diversity cases, no supplemental jurisdiction of claims made under rules 14, 19, 20, or 24 if it would be inconsistent with 1332 requirements

· District court may decline supplemental jurisdiction if:

· Complex issue of state law

· State claim substantially predominates

· DC has dismissed all claims over which it had original jurisdiction

· Limitations period is tolled (???) 

· The state and federal claims must derive from a common nucleus of operative fact (Gibbs test) 
· Claim must be such that P would ordinarily be expected to try them all in a single judicial proceeding

· Matter of judicial discretion – consider judicial economy, convenience, fairness

· Needless decisions of state law should be avoided

· If federal claims are dismissed before trial, the state claims should be dismissed as well

· If the state claims appear to predominate, they should be dismissed and left for resolution by the state court

· If hearing the federal and state claims together is likely to confuse the jury, supplemental jurisdiction should not be granted

· Issue of supplemental jurisdiction remains open throughout the litigation and is subject to change if the factors in the jurisdictional calculus change, but judge must take account of the completed course of litigation 

· Plaintiffs cannot gain supplemental jurisdiction over claims that would destroy diversity
· If the original claim is in federal court under 1332 (diversity), the P cannot use supplemental jurisdiction to sneak in claims against non-diverse Ds

· Ds can bring claims back against the P that would normally destroy diversity because 1367(b) only limits plaintiffs
· Doesn’t matter how the D came into the case (intervention, joinder, impleader) 

· Note – this of course only applies to state law claims, which require 1367 jurisdiction; federal law claims can be heard in federal court under 1331

Personal jurisdiction

Personal jurisdiction is the power to enter a judgment against a given defendant

A court must have power (substantive due process) and give notice (procedural due process) 

Types of jurisdiction

· In personam – jurisdiction over the defendant 

· In rem – jurisdiction over property within the state

· Quasi in rem – jurisdiction of a defendant to the extent of his property in the state

Constitutional issues (due process) – fair play and substantial justice
· Pennoyer v. Neff: jurisdiction based on:

· Physical presence (fictional presence of corporations was developed) 

· Consent (fiction developed whereby parties were held to have consented to service in the state if they committed a tort there, etc.) 

· Minimum contacts (Int’l Shoe) – fairness is the decisive consideration, one measure of which is minimum contacts
· Specific in personam jurisdiction

· Unilateral activity is not sufficient

· Purposeful availment 

· Quid pro quo

· Reason to anticipate suit

· Solicitation of business

· Mere foreseeability is insufficient 

· Physical presence still suffices 

· General in personam jurisdiction 

Long-arm statutes 


· Sample statute (MA) 

· Transacting business in MA

· Contracting to supply services or things in MA

· Causing tortious injury by an act or omission within MA

· Causing tortious injury in MA by an act or omission outside of MA if he regularly does or solicits business or engages in any other persistent course of conduct, or derives substantial revenue from goods used or consumed or services rendered in MA 

· Having an interest in or possessing real property in MA

· Contracting to insure any person, property, or risk located in MA

· Maintaining a domicile in MA while a party to a personal or marital relationship...

· etc.

Venue and forum non conveniens

· Venue statutes

· Purpose: promote convenience

· Sample statute (MA)

· Non-real property lawsuits
· If any party lives in MA – brought in the county of residence or place of business of such party

· If cause of action is assigned, must be brought where it could have been brought by the assignor

· If no party lives in MA, action may be brought in any county 

· If dismissed for improper venue, double costs to defendant

· Federal venue state, 28 USC § 1391

· Diversity cases

· All Ds reside in same state – district where any D resides, or 
· District in which a substantial part of the events giving rise to the claim occurred, or substantial amount of the property involved is situated
· Or, as a last resort: District where any D is subject to personal jurisdiction

· Non-diversity cases

· District where any D resides

· District in which a substantial part of the events giving rise to the claim occurred, or substantial amount of the property involved is situated

· Or, last resort: District in which any D may be found 

· Corporations reside in any district where they are subject to personal jurisdiction
· In states with multiple districts, corporation is deemed to reside in any district in which its contacts would be sufficient to subject it to personal jurisdiction if the district were a separate state

· Forum non convienens 
· Possibility of an unfavorable change in law is not determinative

· Forum non convienens is a factual issue and considerable deference should be given to the trial court

· Plaintiff’s choice of forum should only be disturbed when private and public interest factors clearly point to an alternate forum
· Forum should only be disturbed where oppressive to Ds or where considerations effecting administrative or legal problems arise

· Private interest factors (convenience to litigants) 

· Location of evidence

· Location of witnesses

· Ability to implead other parties
· Availability of relief in one forum v. no relief in another forum

· Public interest factors (convenience of the forum) 

· Complexity of applying the law of a foreign jurisdiction

· Interest of the forum 

Choice of laws

The forum court must decide which governing law applies
History

· Constitution gives Courts a free hand in choosing the applicable law 

· Rules Decision Act (RDA) of 1789 
· Tyson v. Swift – interpreted RDA to mean that federal courts are to apply the statutes of the states, but develop their own federal common law related to matters of state law 

· Black and White Taxicab (Holmes, dissenting) – argument for legal realism, argument for applying state case law as well

· Erie RR v. Tompkins (1938) – Federal Courts are to apply the state substantive law, statutory and case law 
Federal law in federal courts – easy, if the case is in federal court under 1331, just apply federal law, both procedural and substantive

State law in federal courts – Erie decision 

· When state law claims get into federal court under 1332 (diversity) or 1367 (supplemental) jurisdiction, must make a decision as to whether federal or state law applies
· Generally: if there is a federal rule or statute on point, the federal courts simply follow it, if there is, the federal courts generally just do what the state court would do

· Evaluating Erie problems: there is a state rule that one of the parties wants to apply in federal court, but that the federal courts don’t normally use

· Determine whether there is a conflict between the state rule/practice and the federal rule of civil procedure, federal statute, or Constitutional provision? (consider whether the state and federal rule can be read in such a way that they don’t conflict but in such a way that is consistent with the policies and purposes behind the rules) 

· No conflict – state’s rule is not normally used in federal court, but there is no federal rule or statute against it (state rule conflicts with federal practice, but not with any positive enactment by Congress) 

· Is the state’s rule bound up with the rights and obligations of the parties? 

· Yes, it’s definitely substantive so the RDA demands that it be applied as a rule of decision – apply the state rule

· No, the rule seems to be part of the form and mode of enforcing the parties rights... must make an unguided Erie-choice by balancing the following considerations: 

· Twin aims of Erie: 

· Discourage forum shopping

· Avoid inequitable administration of the law (e.g. similar cases coming out differently)

· How much of an effect will the decision have on the outcome of the case

· Is there a strong federal policy or interest that would be injured by applying the state’s approach (e.g. having factual issues determined by a jury) 

· Is the state trying to regulate the primary conduct of its citizens

· Yes there is a conflict

· There is a conflict with a federal statute or Constitutional provision on point

· Federal statute – ask: is it rationally capable of being classified as procedural? 
· Yes – it’s Constitutional, so apply the federal rule or statute

· No – not constitutional (it’s never happened) 

· Constitutional provision – apply it, disregard the state rule no matter what
· There is a conflict with a federal rule on point 

· Is the federal rule valid under the REA? (no rule has yet been found to violate the REA) 

· Does it really regulate procedure?

· Does it unlawfully abridge, enlarge, or modify a substantive right? 

· If the federal rule is valid, simply apply it

Federal law in state courts – reverse Erie decision 

Horizontal conflict of laws 
· First, must decide which state’s conflict of laws rules apply
· Klaxon (1941) – federal courts use the choice of law rules of the state in which they sit (i.e. federal court applies all state substantive law, including choice of law rules) 

· Restatement “most significant contacts” approach – use the conflicts law of the state with the most significant relationship to the occurrence and to the parties

· Contacts taken into account:

· Place of injury

· Place of conduct giving rise to the injury

· Domicile, residence, nationality, place of incorporation, place of business of the parties

· Place where the relationship between the parties is centered

· Personal injuries – lex loci, unless some other state has a more significant relationship to the occurrence and the parties

· Factors that are important in choice of law considerations:

· Needs of the interstate and international system

· Policies of the forum

· Policies of other interested states in determining this issue
· Protection of justified expectations

· Basic policies underlying the particular field of law

· Certainty, predictability, uniformity of results

· Ease in determination and application of the proper law

· Doctrine of lex loci delicti – apply the law of the state where the harm occurred 
· Public policy exception to lex loci – don’t apply where the law of the other state contravenes the public policy of the forum state

· Lex loci is consistent, predictable, and easy to apply

· Choice influencing considerations approach

· Predictability of results

· Maintenance of interstate or international order

· Simplification of the judicial task

· Advancement of the forum’s governmental interests

· Application of the better rule of law

· Substance and procedure: the forum court only borrow the substantive law of another state, it always uses its own procedures (line is drawn differently here than in Federal choice of laws cases... not so worried about forum shopping)
· Keeton – traditional rule: use the forum state’s SOL, even where using a foreign jurisdiction’s substantive law (so a P might get the benefit of a generous SOL from once state and generous tort law from another state) 

· Odd result because the policies behind a generous substantive law are consistent with a strict SOL, and vice versa

· Might be inconvenient for a P to go somewhere like NH to accomplish this

· Transfer of a diversity case from one district to another: what effect on choice of laws?

· 28 USC § 1404(a) – transfers within the federal system

· Ferens case

Settlement and fees
During settlement, attorney’s and parties may suffer from self-serving bias regarding settlement values (think their case is worth more than it actually is), so the law gives parties incentives to accurately evaluate their chances of success by placing the cost of the bias on the party who holds it, and generally encourages the free exchange of information during settlement negotiations 
Compromises and offers to compromise (see FRE 408) – evidence of statements made during settlement negotiations  is not admissible to prove the validity or amount of a claim 

· This rule does not effect the discovery of otherwise discoverable information

· Purpose is to encourage the free flow of information between litigants during settlement negotiations

· Tradeoff: parties should be able to speak freely without feat of their words coming back to haunt them, but they should not be able to get away with bad-faith bargaining and browbeating the other party

· Evidence of settlement negotiations is more likely to confuse the jury because of the strategic nature of negotiations, than to shed any light on the controversy 

· Issues may involve when settlement negotiations begin/end, and whether the authority of the person making a statement to reach a deal matters 

Offers of judgment (see Rule 68) – defending party may serve an offer to allow judgment to be taken (D offers to settle with P) and the P may accept in writing within 10 days 
· If the P turns down the settlement offer and then does worse at trial, P may be required to pay D’s costs (not including attorney’s fees) 

· This rule does not apply to settlement offers made by Ps to Ds (don’t really need to punish a D who doesn’t settle and then does worse, because he’s already punished by having to pay a larger-than-expected damage award) 

· Purpose is to break attorneys and parties from self-serving bias and encourage honest evaluation of settlement values

· There are other fee shifting statutes that require the loser to pay the winner’s costs (e.g. 42 USC § 1988), but parties are normally responsible for their own costs 

· Rule 68 is a minor penalty – meant to nudge attorney’s into fair evaluation of values

· Doing worse at trial doesn’t necessarily mean you failed to accurately compute settlement value 
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