Outline – Civil Procedure w/ W. Farnsworth – 2007-2008 – Matthew C. Berntsen


Canons of Construction

· Rule of Lenity – construe ambiguities in favor of a D in a criminal proceeding

· Expressio unius est exclusio alterius – The inclusion of the one is the exclusion of the other
· Textualism – give the words their plain meaning 
· Originalism – what did the words mean to the people who wrote them at the time they were written

Other Concepts

· Prisoner’s Dilemma – A better off if A gives in and B does not. Worst if B gives in and A doesn’t.

· Stag Hunt – A & B both better off if they cooperate.

Argumentation

1. Language / Textual Arguments – Find a hook for further argumentation to hinge on.

a. Every word is deemed to have independent meaning. (Expresio unis)
b. Definitions

i. Find one thing that obviously fits, and one thing that obviously doesn’t

ii. Determine why and try to come up with a rule.

iii. Work back towards the center

2. Public Policy
3. Ex Post – Present case, looking back. Justice Arguments.
4. Ex Ante – Next case, looking forward
a. Desired Outcome – Why are we doing this to begin with?
b. Incentives (Gamesmanship)
c. Absurdity / Slippery Slope
d. End Run – Are there ways to achieve the desired result despite inability to do so directly?

5. Margins 
a. Will this rule dissuade some people from bad behavior who would not have been otherwise?
b. Does this rule help or hurt marginal deterrence?

6. Efficiency / Administrative Cost – e.g. we don’t want the court to hear the same facts more than once.
Argumentation Roadmap

Begin with the text

· Give words their ordinary meaning, unless another meaning is apparent

· What is the purpose of the rule? Intent of the drafters? Are there multiple purposes? Try to interpret in furtherance of these purposes

· Make all the words do some work

· Look at surrounding rules and consider the text within a universe of inter-related rules

· Identify ambiguities

· Grammatical 

· Semantic 

· If no ambiguities, does literalism leads to absurdities?
· If the text is silent, is this silence pregnant with significance

Identify realistic next-case scenarios

· How will the same parties behave next time? Gamesmanship? 

· Is the next case bad enough that we should care? 

· Are there parallel systems in place already to deal with our bad next case? 

· Is this an iterated game?

· Attempt to embarrass the rule

Identify public policy arguments

· Perverse incentives, potential for abuse or gamesmanship, slippery slopes? 

· How will the marginal actor behave? How do we want him to behave? Are we providing marginal deterrence? 

· Administrative costs

· Do the courts want to put themselves in charge of administering a given rule?

· Will the rule lead to increased litigation? 

· Will the rule be subject to error costs?

· How often will the judge/jury simply blow it?

· How much fraud will the rule lead to?

· Who should bare the error costs? Allocative efficiency? 

· Shift the level of generality in order to gain new perspective on the rule

· Think beyond this case

· If this isn’t a case of X, what is? If this is a case of X, what isn’t?

· Identify tradeoffs

· Identify what you don’t know and postulate possible answers 

· Look at every problem from both sides and argue vigorously in order to reach a result
Trial Timeline
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Pleadings
Complaint –Rule 8 – General Rules of Pleading (p. 113)
Requires minimal information in the initial pleading. Acts as a floodgate to let cases in, with SJ acting as a bottleneck further down the line.

Must state:
1. Grounds for federal jurisdiction

2. Short and plain statement of claim

1. NOT a brevity requirement

2. Excuses lawyers from having to put all information in claim

3. Demand for judgment and statement of relief sought.

Often is longer, as it serves to push for settlement and as an early attempt to affect the judge.
Response –Rule 12 – Defenses and Objections
a. Can answer claim

b. Can plead a defense


12(b)(6) – Demurrer - “Failure to state a claim upon which relief can be granted.”

· All facts assumed as favorably as possible for non-moving party

· Given above, can the non-moving party succeed?

Counterclaims, Cross – Claims – Rule 13
Impleader Claims – Rule 14
    
[image: image1]
The court will not force two parties not already opposed in litigation with each other (e.g. B & C above) to do so, but will force a party to bring any counterclaims on the same issue. This allows for the courts to maximize the utility gained from the trial without forcing into litigation that which otherwise might be settled, etc.
Statutory Limitations and Claims

In the Federal system, the statute of limitations is tolled when the initial claim is filed.
Amendments – Rule 15
a. In General
i. Correct clerical errors or technical mistakes

ii. Bring pleadings into conformity with the evidence

iii. To serve the requirements of justice

b. Relation Back

Arose out of same event(s), and “within the period provided by law for commencing the action against him,” new D has:

1. Received notice s.t. he will not be prejudiced

2. Knew or should have known that action would have been against him.

Summary Judgment – Rule 56

      No issue of material fact over which reasonable people may differ
1. Construe all evidence in favor of non-moving party

2. Questions of credibility go to the jury

3. Burden of showing issue of material fact is on non-moving party. (Celotex, p. 21)
4. Court can extend discovery to allow for further investigation (FRCP 56(f), p. 138)
Instances:

i. All parties agree on facts

ii. Non-moving party has no evidence on crucial point.

iii. Question of whether evidence is sufficient to convince a reasonable jury.

Hearsay – An out-of-court statement offered for its truth.
Not admissible as opposing party has no opportunity to cross-examine the original statement-maker.


Q: Was the box behind the dumpster?

A: Yes, John told me so.


Not Hearsay

Q: Why did you hit John?


A: He insulted my mother.


Exceptions:

1. Dying Declaration / Excited Utterance

2. Party Admission – made by the party against whom it is being used.
Post-Trial Motions

Judgment as a Matter of Law (JMoL; replaced directed verdict) – Rule 50(a)

Essentially the same as SJ, but filed just before verdict goes to the jury.
JMoL Renewed (functionally JNoV) – Rule 50(b)
         
A motion under 50(a) renewed after the jury verdict.

· Often used for efficiency reasons, as if overturned there is a jury verdict preventing a need to retry.

· If failed to first present motion before deliberation, moving party is SOL.

New Trial – Rule 59
1. Mistakes occurred in first trial
2. Jury verdict “against the great weight of the evidence”

3. Damages too high (remitter)
a. Some states allow court to issue an additur. Federal courts cannot.

b. In Federal courts one cannot appeal after accepting an remitter.
Relief from Judgment or Order – Rule 60 (Page 44)
a. Clerical Mistakes – Typically limited to things that could be changes a long time into the future, which may imply limitation to mistakes by the court. – No Limitations Period
b. Mistake, new evidence, etc. – Many of these have 1yr limitations period
Appeals – FRAP 4 (Page 47)
· Must be filed within 30 days

· Clock starts ticking from the time the last of the following motions are ruled on. 

· Motion for judgment under Rule 50(b)

· Motion to amend of make additional findings of fact under Rule 52(b)

· Motion for Attorney’s fees under Rule 58

· Motion for a new trial under Rule 59

· Motion for relief under Rule 60 if it is filed within 10 days. 

· Upon a showing of excusable neglect or good cause, the time to file an appeal may be extended upon motion if filed within 30 of the expiration of the time to file for an appeal under this rule. 

Appeals


Final judgment rule – Generally, one can only appeal after the final judgment

Exceptions

1. FRCP 54(b) allows for final judgment with respect to some claims but not others.

2. Immediate appeals on requests for injunctions. 28 US.C. §1292(a)(I)

3. Appeal of an order if district judge certifies in writing that it “involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination of the ligitation.”

4. Collateral Order Doctrine – Interpretation of 1292. 
· Decision completely separate from merits of case

· Decision is final rather than tentative
· Decision is “effectively unreviewable” on appeal from final judgment (Irreparable Harm)
· Categorical Approach (e.g. if a case is appealed for tossing a lawyer, that category of issue can always be appealed). Due to the precedential weight, not used for on-off things.

5. Writ of Mandamus – 28 U.S.C. §1651 – Renegade Judge - Technically a party sues the trial judge with a claim that the judge is committing a wrong.

· Decision is final

· Must show irreparable harm that an appeal at final judgment will not remedy
· Complaining party must have a clear right to relief
*Note* Writs of mandamus are rarely granted. Conduct complained of must be truly extraordinary.
Standards of Review
· De Novo (Plenary) – Questions of Law

Reconsider question from scratch, giving no weight to previous rulings.

· Summary Judgment

· Motion to Dismiss

· Jury Instructions

· Hearsay Decisions

· JMoL (assume all witnesses believed)

· Deferential – Questions of Fact

Decision only reversed if App. Ct. convinced that it is wrong or unreasonable

· Findings of Fact (*Note* - jury decisions are given almost total deference)

· Determining Standard to Use

· Comparative Advantage

· Review on cold record (briefs, etc.) gains nothing from deference.

· Review on evidence and interpretations thereof defers to previous fact-finder.

· Need for Uniformity – If the issue is likely to reoccur, may review de novo to give lower courts a uniform rule to follow.
**Note – Factual conclusions of a jury are (generally) unreviewable. Factual conclusions of a judge, however, are reviewable.
Discovery
Interrogatories – Rule 33
· Must be served on another party

· Limited to 25/party w/o permission of court (usually granted)

· Allow for more consideration, and for something to be looked up.

· Answer typically drafted by party’s attorney

· Answer will tend to be unsatisfying, concise and narrow

Depositions – Rule 30
· Intrusive questions may be objected to, but must be answered unless (See FRCP 30(d)(1)):

· To preserve a privilege

· To enforce a limitation

· Objections with refusal to answer require a trip to the judge, and so are frowned upon

· Allow for immediate clarification
· Possible that someone will not know/have requested information, and is unable to look it up

Requests for Admission – Rule 36
· Options: Admit, Deny, Object, Can’t Answer

· Must be served on another party

· A matter is admitted if not answered within 30 days.

· Admissions are for the pending action only, and cannot be used against you in later litigation.

· Denial simply means that it will be contested at trial.

· Blanket denials may result in sanctions.

Requests for Documents, Tangible Things, and Entry Upon Land – Rule 34
· Must be served on another party

· Huge strain on parties. Can be used in bad-faith as pressure to settle.

· Must turn over all documents that are not otherwise protected, no matter how incriminating

· Non-parties may be compelled to produce documents by subpoena under Rule 45

Scope of Discovery – Rule 26(b)

· May discover any matter related to the claim or defense, or anything reasonably calculated to lead to relevant information 

· The rule was narrowed in 2000 – used to allow discovery of any matter related to the subject matter of the claim 

· May not discover if subject to privilege/protection
· Attorney-Client Privilege – Common law doctrine, typically framed as incentivizing clients to be forthcoming with their lawyers.
· Must be intended to be confidential 

· Exceptions:

· Must be seeking legal advice

· Cannot be in furtherance of a crime
· Privilege survives death and may be invoked by a deceased client’s representative 
· Mere existence of communication is usually protected
· Presumption is that entire conversation is a request for legal advice
· Includes lawyer’s communication to client
· Tradeoffs: want people to think the privilege is absolute in order to encourage communication with lawyers, but want to be stingy in extending the privilege because it acts to contravene fairness between litigating parties (not possible to have both) 

· Work Product Rule – Hickman (p. 66) & 26(b)(3) – Documents and other things prepared by the party or their attorney in anticipation of litigation are discoverable only “upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party's case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.”
· Allows attorneys to prepare for litigation without fear that materials will be used against their clients.
· In ordering disclosure, court must protect against mental impressions, etc.
Hickman – Does not address non-attorneys
“Not even the most liberal of discovery theories can justify unwarranted inquiries into the files and mental impressions of an attorney.”
“Where relevant and non privileged facts remain hidden in an attorney’s file and where production of those facts is essential to the preparation of one’s case, discovery may be properly had….The burden rests on the one who would invade that privacy to establish adequate reasons to justify production.”
· New Privileges are created based on:

1. How important is the relationship?
2. How important is confidentiality to said relationship?
· Rules of discovery are broader than the rules of evidence – allow discovery of matters that are not admissible (e.g. hearsay is discoverable, but not admissible) 
Sanctions – Rule 11
18 U.S.C. § 1993 – Any attorney or other person admitted to conduct cases in any court of the United States or any Territory thereof who so multiplies the proceedings in any case unreasonably and vexaciously may be required by the court to satisfy personally the excess costs, expenses, and attorney’s fees reasonably incurred because of such conduct.
Rule 11 provides for sanctionable conduct, which is essentially frivolous claims that do not explicitly state that they expect to gain sufficient evidence through further discovery. § 1993 has been used to sanction conduct, such as failure to withdraw a suit after it becomes clear that it is unsubstantiated, which cannot be sanctioned under the text of Rule 11.

Compromise and Fees

Compromise and Offers to Compromise – FRE 408 (Page 1-83)
Governs admission of evidence of conduct/statement made in compromise negotiations, as well as attempts to compromise.
Offer of Judgment - Rule 68

In short, if D offers P a Rule 68 offer it (usually) cannot be revoked, but if P rejects it and finally obtains a less favorable judgment, P is responsible for all of D’s costs (but not fees).
Fee Shifting – 42 USC §1988 (Page 1-84)
Covers shifting of fees (application of English Rule) in suits seeking compensation for various rights violations.
SECOND SEMESTER

Life Tenure – Per Const. Art. III § 1, federal judges hold their office during “good behavior,” which results in life tenure. This creates some dueling incentives:

Justiciability – Per Const. Art. III § 2, (fed.) courts are given power of cases arising cases and controversies. This is an outer limit of courts’ power.

Reasons cases may be non-justiciable:

· Misc. Reasons – Court generally has the discretion to dismiss a case for no real reason.

· Political questions are usually avoided by the courts.

· Jurisdiction over the issue by a political department

· Lack of judicially discoverable standards for resolving dispute

· Ripeness – Court cannot decide suits brought too early.

· Mootness – Court cannot decide suits brought too late

· Exception – “Capable of repetition yet evading review,” e.g. Roe.

· Advisory Opinions – Court cannot simply answer questions, as a single party does not fully engage the adversarial process and there is no wrong to be righted. (Mass. is an exeption)

· Court must adjudge issues that can be remedied.

· Exception – court can issue declaratory judgments, (P sues D to prevent suit by D) but must show some reason that D cannot wait to sue.

· Standing – Whether or not one has the right to make a legal claim
· Injury in Fact – P must actually be injured in some way.
· Decision will Redress Injury – The court must be able to actually fix the problem. Thus connection between alleged injury and alleged wrongful action must be clear. 
· Policy – A cannot assert the rights of B (if a non-guardian of B)

· Other
· Courts avoid overly large classes of injured parties or generalized grievances.

Federal Subject-Matter Jurisdiction – What questions belong to Federal v. State courts
Federal Question Jurisdiction - § 1331 – Federal jurisdiction over anything arising from Constitution or Federal Laws.
· Actual right of action must come from Federal law, not an anticipated defense. (See Mottley 32)

· Declaratory Judgments – Jurisdiction is determined by the claim of the natural plaintiff, or person who has the actual claim.
· Counterclaims – If a compulsory counterclaim is Federal material, the suit does not go to Federal court. Jurisdiction is determined by who files first.

· Removal – Under § 1441, any suit that the Plaintiff could have filed in Fed. Ct. can be removed. Also, any suit against a foreign state can be removed.

Diversity Jurisdiction – What questions belong to Federal v. State courts - § 1332
Diversity of Citizenship 
· Covers suits between citizens of different states w/ amount in controversy over $75k.
· Citizenship refers to domicile – where you live and plan to live there indefinitely.

· If under 18, person has citizenship of parents. If discrepancy, look at citizenship of father.

· Corporations are citizens of both their state of incorporation (usually Delaware) and the state where their primary place of business (nerve center) is.

· Partnerships are citizens of any state where a partner (person or corporation) is a citizen.

· Trusts have the citizenship of the trustee.
· Diversity Destroying Defendants are people who are added only to destroy diversity. There must, however, be a valid claim against them (e.g. judgment proof Domino’s driver)

· It may be difficult to convince the court to later add a diversity destroying defendant.

· Removal – Note that all Defendants must consent before a case may be removed.
· John Doe Defendants will prevent P from brining case in Fed. Ct., but will not prevent removal.

Amount in Controversy
· Covers suits between citizens of different states w/ amount in controversy over $75k.
· Amount was $50k before 1996, and $10k before 1988.

· If amount in controversy jumps w/i the first year of litigation, the case generally can be removed.
· Assume all complained of damages, but D can prove sufficient damages impossible

· At the jurisdictional stage the judge has fact-finding power, and so can find insufficient damages.

· Per § 1332 (A) amount does not include interest or costs.

· You can aggregate claims to exceed $75k.

· You cannot join multiple Ps to exceed $75k.

Supplemental Jurisdiction – Can state claims be brought along with a federal claim? § 1367
· Supplemental claims are generally allowed into Federal court if they have a “common nucleus of operative fact” with the exiting Federal claim(s). (Same claim/controversy)
· Note that Plaintiffs cannot bring in impleaders if the original suit was a diversity action and the impleader claim does not satisfy diversity jurisdiction. Thus an impleader can sue the original plaintiff, but that plaintiff cannot countersue. (See p. 65)
· District court may decline supplemental jurisdiction if:

· Complex issue of state law

· State claim substantially predominates

· DC has dismissed all claims over which it had original jurisdiction

Choice of Laws

· Federal cases use federal law.
· Generally, federal courts use federal procedure and state substantive law. See § 2072, p. 81
· This means follow federal statutes or rules of evidence/procedure that are on point but otherwise state law.

Vertical Conflicts of law -  Erie Problem – when state and federal law disagrees
· If definitely outcome determinative, go with state rules.

· Note that Federal Court can certify questions of State Law to the state court.
Process:

1. Is there a federal statute or rule on point? If so, use it. (Guided Erie Problem)
2. Is there really a different between the laws? If they can be read s.t. they agree, go with that.

3. If not, balance: (Unguided Erie Problem)

a. Forum Shopping (Outcome Determinative)

b. Inequitable administration of the laws

c. Federal Interest
Horizontal Conflicts of Law– Which state law to use?

· Federal Courts use choice of laws rules of the state in which they sit.
· If the law is procedural, often a state will use their own law.

· Three General Approaches:

· Lex Loci – Law of the place of the wrong

· Most Significant Contacts Rule

· Place of injury

· Place of conduct giving rise to the injury

· Domicile, residence, nationality, place of incorporation, place of business of the parties

· Place where the relationship between the parties is centered

· Choice influencing considerations approach (See Rest. on 94)
· Predictability of results

· Maintenance of interstate or international order

· Simplification of the judicial task

· Advancement of the forum’s governmental interests

· Application of the better rule of law

· Renvoi – Where choice of law would appear to e circular (e.g. NH -> RI -> NH etc.)
· Remission – Decline to borrow choice of law rules from second state (e.g. NH -> RI -> Stop)

Transfer - Ferens (104)
· Once choice of law rules are laid out, they are unaffected by transfer to a different forum.

Personal Jurisdiction
Types of jurisdiction

· In personam – jurisdiction over the defendant. Defendant can consent to jurisdiction.
· In rem – jurisdiction over property within the state (jurisdiction is not over parties)
· Quasi in rem – jurisdiction of a defendant to the extent of his property in the state

Constitutionality
Pennoyer v. Neff (1877) – Have jurisdiction over D in state X if: (reaffirmed by Burnham (1990))
· D consents to be sued in X

· D is served with process in X.
· Corporations have fictional presence, and people could be “served” at, say, the DMV.
Minimum Contacts Jurisdiction (Int’l Shoe) – D’s contact with state X is s.t. suit is fair.


Traditional notions of fair play and justice

· Purposeful Availment – Claim arises out of D’s conduct in X.
· Solicitation of Business

· Quid pro Quo – D took advantage of X’s laws and so should be subject to suit there.

· Misc. Reasons of Fairness

· Specific reason to anticipate suit (e.g. A sells to B who sells in X; this is a bit more tenuous)
Not sufficient:
· Unilateral activity (by P)

· Mere forseeability of suit in X.

General Jurisdiction – D has so much contact with state X that D can be sued there. 

This is often tenuous, but had to do with excessive volume of business in or dealings with state X.
Long Arm Statutes – If state can take jurisdiction over D, state must elect to do so. (143)
States have statutes determining when jurisdiction is and isn’t claimed. CA allows anything that is Constitutional. MA is a bit more restrictive.
Mass. Gen. Laws 223A § 3

A court may exercise personal jurisdiction over a person, who acts directly or by an agent, as to a cause of action in law or equity arising from the person's
(a) transacting any business in this commonwealth;
(b) contracting to supply services or things in this commonwealth;
(c) causing tortious injury by an act or omission in this commonwealth;
(d) causing tortious injury in this commonwealth by an act or omission outside this commonwealth if he regularly does or solicits business, or engages in any other persistent course of conduct, or derives substantial revenue from goods used or consumed or services rendered, in this commonwealth;
(e) having an interest in, using or possessing real property in this commonwealth;
(f) contracting to insure any person, property or risk located within this commonwealth at the time of contracting;
(g) maintaining a domicile in this commonwealth while a party to a personal or marital relationship out of which arises a claim for divorce, alimony, property settlement, parentage of a child, child support or child custody; or the commission of any act giving rise to such a claim; or
(h) having been subject to the exercise of personal jurisdiction of a court of the commonwealth which has resulted in an order of alimony, custody, child support or property settlement, notwithstanding the subsequent departure of one of the original parties from the commonwealth, if the action involves modification of such order or orders and the moving party resides in the commonwealth, or if the action involves enforcement of such order notwithstanding the domicile of the moving party.
Venue – Once there is jurisdiction, you need to find the proper court to accept the claim.
28 U.S.C.A. § 1391
(a) A civil action wherein jurisdiction is founded only on diversity of citizenship may, except as otherwise provided by law, be brought only in (1) a judicial district where any defendant resides, if all defendants reside in the same State, (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (3) a judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought.
(b) A civil action wherein jurisdiction is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in (1) a judicial district where any defendant resides, if all defendants reside in the same State, (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (3) a judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought.
(c) For purposes of venue under this chapter, a defendant that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced. In a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.



. . .
Forum Non Conveniens – Federal only. Effectively throws out case conditional on acceptance in foreign court.
· Movant must show a more convenient court.

· New court must be able to accept case (SoL, Jurisdiction, etc.)

· Generally, do not consider generosity of foreign law to P.

· There is an interest analysis: How much does each forum care about resolving the dispute?
Res Judicata – CL Doctrine
· Claim Preclusion (“Res Judicata”)

· Issue Preclusion (“Collateral Estoppel”)
· Res judicata is applied according to the law of the jurisdiction that made previous decision.

· Suit in OH fails, then sues in NH, decide question of res judicata in NH suit according to OH law.
Claim Preclusion
· Same claim (transaction (Fed) or cause of action, depending on jurisdiction)

· Generally, “core of operative facts”

· Some states allow separate suits for each cause of action.

· Rest 2d Judgments § 24(2):

· What factual grouping constitutes a “transaction”, and what groupings constitute a “series”, are to be determined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties' expectations or business understanding or usage.
· Same parties
· Privity – If A (corporation) sues B, and then C buys A, A & C are in privity so treated as same party.
· Valid final judgment on the merits - Very hard to fail this prong. 
· On the merits v. Jurisdictional

· ANB case: jurisdiction actually has many meanings, some of which my be “on the merits” for purposes of claim preclusion

· Irrevocable failure on jurisdictional grounds = merits (even though the merits are never reached) 

· Too early, wrong court = not on merits

· Basically, must decide what message is being sent to the litigants by the jurisdictional decision
· Note that FRCP 41(b) says dismissal for failure to satisfy a court order is on the merits.
Issue Preclusion – Result in one case can be used in another.
· Actually litigated

· Note different standards of proof.

· Valid and final judgment
· Essential to judgment
· If A loses a negligence suit, it could be due to contributory negligence or lack of damages. Can’t say which, so cannot use collateral estoppel.
Rest 2d Judgments § 24(2):

When an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim.
Nonmutual Issue Preclusion – Discretionary doctrine
· Offensive – Against P1 wins against D, and P2 sues on same claim
· Note problems of standard of proof. Civil ruling cannot decide criminal question.
· Defensive – P loses against D1, and D2 uses to dismiss case.
Factors:

· Party being hurt must have been a party to the original finding

· With different Ps, might unreasonably deny P2 of their day in court.

· Previous litigant must have had incentive to really litigate the issue

· Does allowing/barring estoppel encourage efficiency?

· Does the decision agree with other prior decisions?

· If many identical cases waiting to be brought, Court may wait for a few to be decided before invoking.

Preliminary Injunction
1. Likelihood of success on the merits
2. Balancing of the (irreparable) harms
· Enumerate harms

· Determine if each is irreparable

· Determine if there are policy reasons to prevent a harm (e.g. harm to innocent third party)

· Weigh them.(e.g. Hand formula)
Declaratory Injunction – Carries full res judicata effect.
28 U.S.C. 2201 (a): In a case of actual controversy within its jurisdiction, . . .  any court of the United States, upon the filing of an appropriate pleading, may declare the rights and other legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought. Any such declaration shall have the force and effect of a final judgment or decree and shall be reviewable as such.
Three (Main) Factors:

1. Natural plaintiff delays in brining suit

2. Absence of resolution results in accrual of damages for natural defendant.
· Is the end liability the same whether suit is resolved now or later?
3. Natural defendant is acting at their peril while uncertain of outcome.
· Does natural D have a legitimate fear of imminent litigation if he acts as he desires?

· Is D risking additional damages by continuing contested behavior?


Policy questions:

· Does this cause a problematic race to the courthouse thus depriving P of right to chose forum?

· Does this (greatly) increase the amount of litigation?

· If, e.g., dumping chemicals, would have to sue all potential plaintiffs due to res judicata issues, many of which might not have sued, thus increasing litigation.
Pleadings


8, 12, 13, 14, 15, 68





Discovery


26, 33, 34, 36





Summary Judgment


56





Trial





Post Trial Motions


JMoL


50(a)





Jury Deliberation





JMol


50(b, c)





Appeals, Etc.


59, 60, FRAP 4
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Initial Claim


Counterclaim (compulsory if related to same incident(s))


Impleader Claim - Permissive
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